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In  the  Preface  to  the  first  volume  of  Appeal  Cases,  by  Mr  Robert- 
son of  London  (from  the  Union  down  to  1726),  there  is  given  a  his- 
torical sketch  of  the  origin  of  the  Appellate  Jurisdiction  of  the  House 
of  Lords,  in.  reference  to  Scottish  appeals. 

Prior  to  the  institution  of  the  Court  of  Session,  it  appears,  that 
appeals  were  then  competent  to  the  King  and  his  Council  (Stair, 
B.  IV.,  tit.  1,  §  7) ;  but  the  Act  of  Parliament  1425,  c.  65,  which 
established  the  first  Court  of  Session,  vested  the  Court  with  final 
jurisdiction,  "  to  conclude,  and  finally  determine,  all  and  sundry 
"  complaints,  causes,  and  quarrels,  that  might  be  determined  before 
"  the  King  and  his  Council."  This  Act  was  subsequently  confirmed 
and  explained  by  the  Act  1457 ;  and  no  change  was  made  in  this 
respect,  when  the  Court  was  established  in  1532,  as  the  College  of 
Justice. 

It  may  be  questioned  how  far  these  Acts  had  ever  been  in  strict 
observance,  or  whether  they  had  fallen  into  desuetude,  as  affecting 
the  right  of  appeal.  On  the  one  hand,  it  admits  of  no  doubt,  that 
anterior  to  the  institution  of  the  first  Court  of  Session,  in  1425, 
appeals  were  competent  to  the  King  and  Parliament  (Erskine,  B.  I., 
tit.  3,  §  2),  while,  on  the  other,  it  is  equally  clear,  that  after  that 
period  appeals  did  not  wholly  cease.  Although  the  Act  1425,  in- 
stituting the  first  Court  of  Session,  expressly  conferred  power  on  the 
Court  finally  to  determine  in  civil  causes,  yet,  it  appears,  that  appeals 
were  still  resorted  to  for  more  than  a  century  afterwards;  for,  in 
1532,  when  the  College  of  Justice  was  instituted,  "  appeals  were 
"  then,"  as  Lord  Stair  states  (B.  IV.,  tit.  1,  §  55-56),  "  in  vigour  and 
"  observance."  No  doubt,  he  adds,  that  they  did  "  absolutely  fall 
»"  into  desuetude,  and  cease,  by  the  institution  of  the    College  of 
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"  Justice  ;'*  but  it  does  not  appear  that  protestations  for  remeid 
of  law,  did  also  cease.  In  reference  to  these,  he  states,  that  "  they  are 
"  not,  in  all  cases,  against  law  ;"  and,  from  section  52  to  section  59, 
he  enters  into  an  inquiry  how  far  it  would  be  beneficial  that  these 
should  be  extended.  Again,  in  reference  to  the  period  after  the 
institution  of  the  College  of  Justice,  in  1532,  it  appears  that  appeals, 
as  well  as  protests  for  remedy  of  law,  were  also  in  observance.  The 
Act  1587,  c.  39,  refers  to  decisions'  pronounced  by  the  Parliament  ol 
Scotland,  in  causes  between  party  and  party ;  and  as  this  could  only 
mean  decisions  in  causes  brought  by  way  of  appeal,  it  may  be  pre- 
sumed, though  few  appeals  are  traceable  at  this  period,  that  they 
were  not  uncommon.  Erskine  (B.  L,  tit.  3,  §  20)  gives  instances 
where  such  appeals  had  been  sustained ;  and  Stair,  though  he  does 
not  admit  this,  states,  that  protests  for  remedy  of  law  to  Parliament 
were  common  in  his  time  (Stair,  B.  IV.,  tit.  1,  §  56  and  58).  It, 
therefore,  appears,  that  these  acts  were  either  not  understood  as 
wholly  taking  away  the  right  of  appeal,  or  that  they  had  fallen  into 
desuetude ;  or,  at  all  events,  since  they  were  not  respected  or  obeyed, 
that  the  power  bestowed  on  the  Session  of  final  judgment,  was  an 
infraction  of  former  rights,  never  wholly  submitted  to. 

That  the  taking  away  the  right  of  appeal  was  never  entirely  sub- 
mitted to,  is  evidenced,  by  the  dispute  which  occurred  in  1674,  be- 
tween the  Judges  and  the  Bar  of  Scotland,  mentioned  in  the  Preface 
to  Forbes'  Decisions,  where,  in  a  suit  between  the  Earl  of  Dunferm- 
line and  the  Earl  of  Callender,  and  Lord  Almond,  the  defenders, 
having  been  unsuccessful  in  their  cause  before  the  Court  of  Session, 
took  an  appeal  to  Parliament.  This  was  then  deemed  by  the  Court 
as  a  step  altogether  illegal  and  unconstitutional.  Accordingly,  the 
Lords  of  Session  complained  to  the  King  (Charles  II. ).  The  King 
interposed,  and  was  resolute  in  supporting  the  Judges,  and,  by 
letters,  authorised  them  to  take  trial  of  those  who  insisted  on  the 
right  of  appeal.  Another  appeal  having  been  taken  by  Lord  Almond 
and  his  lawyers,  another  complaint  was  made  to  the  King,  and  the 
consequence  was,  that,  having  received  further  instructions  from 
His  Majesty,  the  Advocates,  who  persisted  in  the  right  of  appeal, 
were  banished  twelve  miles  from  Edinburgh,  and  fifty  of  them  with- 
drew from  the  House. 

Fortunately,  when  matters  had  attained  this  crisis,  the  dispute  was 
compromised,  by  a  proposal,  on  the  part  of  the  Advocates,  accepted 
of  by  the  Lords,  in  which  the  Advocates  were  made  to  "  disown 
"  and  disclaim  all  appeals  which  sist  process  and  stop  execution,  as 
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u  being  contrary  to  law."  But,  it  was  understood,  that  this  did  not 
take  away  the  right  to  protest  for  remedy  of  law  to  Parliament,  with- 
out the  stay  of  execution,  resulting  as  a  natural  incident  and  conse- 
quence of  the  appeal.   Acordingly  this  right  remained  unrelinquished. 

The  right  of  appeal  stood  thus  down  to  the  Revolution.  At  the 
Revolution,  a  claim  of  right  was  made,  to  the  effect  that  it  was  the 
right  and  privilege  of  the  subject  "  to  protest  for  remeid  of  law  to 
"  the  King  and  Parliament,  against  sentences  pronounced  by  the 
"  Lords  of  Session,  provided  the  same  do  not  stop  execution  of  sen- 
"  tences" 

Accordingly,  it  appears,  from  the  Revolution  down  to  the  Union, 
in  1707,  that  protests  to  Parliament  for  remeid  of  law,  though  with- 
out having  the  effect  of  staying  execution,  were  common. — (Stair, 
B.  IV.,  tit.  1,  §  56,  59,  et  seq.)  At  the  Union,  the  right  to  appeal 
to  Parliament  was  much  debated.  On  the  one  hand,  it  was  con- 
tended, that  such  right  was  a  part  of  the  law  and  constitution  of 
Scotland,  and  a  right  inherent  in  the  subject.  On  the  other,  it  was 
urged,  that  if  such  review  were  conceded,  the  law  of  Scotland, 
which  was  by  the  Union  to  remain  entire,  might  be  materially 
infringed  and  innovated.  It  was  at  last  proposed,  apparently  on 
the  concession,  that  the  right  of  appeal  was  incontrovertible,  that  this 
Court  of  Appeal  should  be  in  Scotland,  and  that  it  should  be  com-  , 

posed  of  Peers  delegated  by  the  House  of  Lords  assembled  in  Par-  History  of 
liament,  to  be  named  annually  or  triennially ;  but  this  scheme,  after  p.  168°1S1,, 
considerable  debate,  was  not  agreed  to.*  9e9m 

In  these  circumstances,  the  right  of  appeal  was  left  on  the  same 
footing  as  that  from  the  other  parts  of  the  empire,  by  force  of  the 
Act  of  Union  itself;  which,  though  containing  nothing  express  in 
regard  to  the  right  of  appeal,  implies  a  communication  of  the  "same 
"  rights  and  privileges  which  pertain  and  belong  to  the  subjects  of 
"  either  kingdom."  And  all  that  the  Articles  of  Union  declares  is,  to 
confer  "  on  the  Court  of  Session,  and  the  Court  of  Justiciary,  the 
"  same  privileges  as  before  the  Union,"  and  to  make  it  incompetent 
"  for  the  Courts  of  Chancery,  Queen's  Bench,  Common  Pleas,  or 
"  any  other  Court  in  Westminster  Hall,"  to  review  or  alter  the  sen- 
tences of  the  Courts  in  Scotland.  The  Courts  here  named  are  in- 
ferior to  the  sovereign  tribunal  of  the  House  of  Lords ;  ^tnd  this 
clause  of  the  Union  has  never  been  construed,  and  was  not  intended 


A  similar  proposal  was  revived  1806,  but  ended  in  nothing. 


xii  APPELLATE  JURISDICTION,  &c. 

to  apply  to  appeals  from  the  Courts  in  Scotland  to  the  House  of 
Lords. 

In  regard  to  criminal  cases,  it  does  not  appear  that,  before  the 
Union,  any  appeal  was  competent  from  the  Court  of  Justiciary  to 
Parliament.  At  the  Revolution,  the  Bill  of  Rights,  which  insisted 
for  the  right  of  appeal  in  civil  causes,  made  no  such  claim  of  appeal 
in  criminal  cases.  Not  one  of  the  institutional  writers  has  laid  it 
down,  that  such  appeal  was  competent.  There  appears  to  have  been 
no  instance  of  such  appeal  before  the  Union,  and  no  instance  after 
it,  until  1766,  when  the  case  of  Ogilvy  occurred,  and  another  case 
in  1768,  and  Bywater's  case,  in  1781,  in  all  which  cases  the  appeal 
was  held  to  be  incompetent. 

It  was  thought  that  these  cases  had  sufficiently  settled  the  law  on 
this  subject,  until  1793,  when  the  question  was  again  revived  in  the 
case  of  Robertson  and  Berry,  tried  for  sedition.  The  jury  had  given 
a  verdict,  finding  the  printing  and  publishing  proved,  without  saying 
anything  of  the  felonious  intent.  Objections  having  been  taken  to 
this  verdict,  they  were  repelled ;  and  on  appeal  to  the  House  of 
Lords,  the  appeal  was  held  to  be  incompetent.  About  the  same 
time,  the  point  was  again  stirred  in  the  noted  cases  of  Muir,  Palmer, 
Margarot,  and  others,  but  without  effect,  the  law,  as  laid  down  by  Lord 
Mansfield  in  Bywater's  case,  being  considered  as  having  settled  that 
such  appeals  were  incompetent. 

An  exception,  however,  to  this  rule  takes  place,  where  the  Court 
of  Session  judges  in  crimes  committed  in  suits  conducted  before  it, 
such  as  in  forgery,  perjury,  &c.  The  sentence,  in  such  cases,  is 
subject  to  appeal  to  the  House  of  Lords,  as  was  decided  by  Lord 
Thurlow,  in  the  case  of  Carse. 

In  civil  causes,  the  first  appeal,  after  the  Union,  was  brought  in 
the  session  1707-8  by  the  Earl  of  Roseberry;  but,  after  answers 
were  ordered,  it  was  compromised. 

In  an  appeal,  two  years  after  the  Union,  a  standing  order  of  the 
House  of  Lords  was  made  in  regard  to  appeals  from  Scotland,  to  the 
effect,  that,  after  an  appeal  was  lodged,  and  order  made  to  answer 
the  appeal,  and  notice  of  such  order  duly  served  on  the  respondent, 
the  sentence  appealed  from  was  not  to  be  carried  into  execution. 

Ever  since  that  time,  appeals  to  the  House  of  Lords,  from  the 
Supreme  Courts  of  Scotland,  have  continued,  and  are  now  a  part  of 
the  constitutional  law  of  the  country — the  appeal  being  to  the  Lords 
in  Parliament,  and  the  judgment,  when  pronounced,  being  the  judg- 
ment of  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled. 
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In  theory,  this  is  so  in  its  very  nature  and  essence,  not  as  a  mere 
fiction,  but  as  involving  a  great  principle.  In  practice,  it  is  either 
the  Lord  Chancellor  singly,  or  the  Lord  Chancellor  and  other 
law  Lords  in  conjunction,  who  constitute  the  tribunal  of  appeal, 
the  lay  Lords  being  present  and  voting,  if  they  please,  but  generally 
abstaining  from  either. 

Appeals  had  gradually  increased  in  number  in  1777  and  in  1807. 
At  the  latter  period,  they  amounted  to  200.  This  increase  gave  rise 
to  some  discussion  in  the  House  of  Lords,  which  ended  in  an  inquiry, 
made  to  the  Judges  in  Scotland.  From  this  inquiry,  it  appeared 
that  many  appeals  were  entered  for  the  mere  purpose  of  delay,  or  to 
stay  execution ;  and  the  Judges  recommended,  as  a  remedy,  that 
the  right  of  appeal  should  be  restored,  as  it  stood  before  the  Union — 
namely,  that  the  appeal  should  not  have  the  effect  of  staying  execu- 
tion. This  led  to  the  Act  48  Geo.  HI.,  c.  151,  §  17,  which  regu- 
lated the  matter  both  of  interim  possession  and  of  execution,  and  gave 
to  the  Court  of  Session  a  discretionary  power  in  such  matters.  This 
Act  does  not  appear  to  have  been  attended  with  the  results  antici- 
pated from  it ;  for,  about  four  or  five  years  later,  the  number  of 
appeals  had  increased  to  272. 

So  freely,  however,  is  this  Appellate  Jurisdiction  open  and  acces- 
sible to  the  subject,  that  an  appeal  is  competent  for  the  smallest 
sums,  and  for  the  most  trifling  matter  of  right;  but  the  tendency  of 
recent  legislation  has  been  materially  to  check  appeals  of  this  nature, 
and  also  to  diminish  the  number  of  appeals. 

These  Eeports,  which  were  commenced  by  Mr  Robertson  of 
London,  and  continued  by  Messrs  Craigie  and  Stewart,  complete  the 
series  from  the  Union  down  to  1821.  In  as  far  as  the  compiler  is 
concerned,  had  circumstances  permitted,  they  might,  with  fuller 
materials  at  command,  have  been  more  perfect,  and  some  of  the 
rubrics  less  defective ;  but,  he  is  confident  that  the  matter  of  these 
Reports  otherwise,  will  stand  the  test  of  the  most  searching  scrutiny 
for  accuracy,  in  giving  a  faithful  transcript,  from  the  appeal  cases,  of 
the  facts  of  each  case,  and  of  the  argument  in  fact  and  law  pleaded 
by  the  parties.  He  has  adhered  strictly  to  the  appeal  papers ;  only 
giving  the  matter  in  a  more  abridged  form,  omitting  (he  hopes) 
nothing  material,  and  dispensing  only  with  unnecessary  detail. 

The  speeches  of  the  Lord  Chancellors,  in  delivering  judgment, 
have  been  collated  from  the  most  authentic  sources.  He  had  access 
to  the  papers  of  Lord  Chancellor  Hardwicke.  Lord  Mansfield's 
speeches  were  collated,  some  from  law  magazines,  or  kindred  publi- 
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cations  of  the  period,  and  some  found  printed  in  subsequent  cases, 
for  the  information  of  the  Court,  among  the  session  papers  in  the 
Advocates'  Library.  But  in  reference  to  the  speeches  of  Lord 
Chancellors  Thurlow,  Loughborough,  Eldon,  &c,  he  is  greatly  in- 
debted to  gentlemen  of  much  experience  and  integrity  in  their  profes- 
sion, Messrs  Spottiswoode  and  Robertson,  and  Mr  John  Richardson 
of  London  (chiefly  to  the  former),  who,  for  half  a  century,  had  been 
engaged  as  solicitors  on  either  side,  in  almost  every  appeal  case, 
and  who,  in  the  most  liberal  manner,  gave  the  compiler  the  col- 
lection of  speeches  in  their  possesion.  In  the  first  four  volumes,  it 
did  not  occur  to  the  compiler  to  give  the  names  of  the  parties  who 
took  the  notes  of  the  Lord  Chancellors'  speeches.  Afterwards, 
however,. this  was  suggested  to  him.  Four  instances  occur  where 
this  has  been  omitted,  in  reference  to  speeches  taken  by  Mr  Guraey, 
the  short-hand  writer.  All  the  others,  that  are  not  specially  marked 
by  whom  taken,  were  taken  by  Messrs  Spottiswoode  and  Robertson, 
i.  e.9  by  either  of  these  two  gentlemen.  A  list,  distinguishing  by 
which  of  them  they  were  so  taken,  was  sent  along  with  the  volumes, 
but  had  gone  amissing.  None  of  these  speeches  have  therefore  come 
from  any  unreliable  source,  but  directly  from  the  London  solicitors 
actually  engaged  in  the  appeals,  and  present  at  the  giving  of  judg- 
ment. The  judgments  v£  the  House  of  Lords  have  been  transcribed 
from  the  journals  of  th£%ouse ;  and  the  opinions  of  the  Judges  of 
the  Court  of  Session  have  been  taken  from  the  manuscript  notes  of 
the  Judges,  written  down  by  them  on  their  session  papers  at  the 
time,  and  which  are  now  preserved  in  the  Advocates'  Library. 

In  collating  the  cases,  the  compiler  endeavoured  to  discover  the 
influence  and  bearing  each  case  had  in  forming  the  law  of  Scotland, 
by  tracing  it  to  its  authoritative  results.  By  this  method  of  investi- 
gation, he  was  enabled,  by  comparison,  to  correct  many  errors  in 
himself,  and,  at  same  time,  to  come  upon  the  omissions  and  errors 
of  others,  which  he  thought  it  a  legitimate  part  of  his  duty,  in  some 
cases,  to  call  attention  to.  If,  in  pointing  out  these,  it  has  been 
thought  he  has  shewn  disrespect  to  great  names,  or  has  given  offence 
in  any  quarter,  all  he  can  say  is,  that  he  most  sincerely  regrets  it, 
as  nothing  was  further  from  his  intention. 

To  those  gentlemen  of  the  Bar  who  have  countenanced  these 
Reports  from  the  commencement,  this  grateful  acknowledgment  is 
due,  that,  had  it  not  been  for  their  support,  they  would  never  have 
attained  to  the  present  completion. 

And,  finally,  the  compiler  has  to  acknowledge  many  valuable 
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suggestions  received,  in  the  course  of  their  preparation,  from  Pro- 
fessor More  and  Mr  Patrick  Fraser,  advocates,  who  never  fail  to 
take  an  interest  in  every  thing  which  belongs  to  the  jurisprudence  of 
their  country. 

A  general  index  of  names  for  the  whole  six  volumes  will  be 
found  at  the  end  of  this  volume,  which  ought,  in  all  cases,  to  be  con- 
sulted, if  the  case  sought  for  is  not  found  under  its  appropriate  date; 
and  superadded  to  that  will  be  found  the  list  of  the  omitted  cases 
promised  by  Messrs  Craigie  and  Stewart. 

Of  the  101  Scottish  appeals  reported  by  Messrs  Dow  and  Bligh, 
about  one-half  are  reported  here. 


CASES 


DECIDED  IN 


THE  HOUSE  OF  LORDS, 


UPON  APPEAL  FROM 


THE  COURTS  OF  SCOTLAND. 


(Writ  of  Error  from  the  Court  of  Exchequer  in  Scotland.) 

John   Grier,  in   Priestside,  George^ 

Johnston,  in  Cockpool,  and  John  v  Plaintiff*  in  Error. 
Porteous,  Miller,  at  Comlongon  Mill,) 

John  Mitchell,  Officer  of  Excise,        Defendant  in  Error. 

House  of  Lords,  27th  April  1814. 

DuTr  on  Salt — Exemption — Statute  1661. — The  plaintiffs  in 
error  had  been  in  the  practice  of  making  salt  of  a  coarse  descrip- 
tion by  extracting  it,  by  a  certain  process,  from  sand  impregnated 
with  salt;  and  they  stated  that,  by  the  Act  1661,  there  was  an 
exemption  from  duty  given  to  the  people  of  Annandale,  within 
which  they  lived,  in  regard  to  salt  so  made.  In  the  Court  of  Ex- 
chequer the  jury  gave  a  special  verdict,  merely  finding  the  facts, 
leaving  the  point  of  law  to  the  Court.  The  Barons  delivered 
judgment  in  favour  of  the  defendant  in  error.  On  a  writ  of  error 
this  was  reversed,  and  the  Barons  were  ordered  to  issue  a  new 
writ  of  venire  facias  to  try  the  issue  between  the  parties  de  novo. 

The  plaintiffs  in  error  had  been  in  the  habit  of  manufac-        18H. 
turing  and  selling  a  certain  species  of  coarse  salt,  which,  they    ORIEB>  &c. 
contended,  they  were  entitled  to  do  free  of  any  charge  of  duty,  »• 

in  virtue  of  the  Act  of  Parliament  passed  in  1661,  which  gave 
a  right  to  make  salt  within  the  bounds  of  Annandale,  of  a 
certain  kind,  free  from  "  any  payments  of  excise." 

The  information  against  them  set  forth,  That  John  Mitchell, 
Excise  Officer,  had,  within  the  county  of  Edinburgh,  seized 
and  to  the  use  of  His  Majesty  and  himself,  as  forfeited,  ar- 

VOL.  VI.  a 


GR1ER,  &C, 

V. 
MITCHELL. 
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1814.  rested  a  large  quantity  of  salt,  to  wit,  seventy  bushels  of  sail 
which  had  been  removed  from  a  certain  salt-work  in  the  dis- 
trict of  Annandale,  without  a  true  and  lawful  permit. 

The  plea  put  in  to  this  information  by  the  defendants  ii 
defence  was,  That  the  salt,  parcel,  and  so  forth,  was  not 
within  the  time  aforesaid,  removed  from  the  salt-work  withow 
a  true  and  lawful  permit,  contrary  to  the  statute. 

A  special  jury  having  been  empannelled  and  sworn  on  the 
24th  of  January  1809,  they  returned  the  following  verdict:— 

"  The  jurors  say,  upon  their  oaths,  That  the  plaintiff  \va* 
u  an  officer  of  excise  during  the  period  charged  in  the  infor 
"  mation,  and  that  within  the  said  period  he  seized,  to  tin 
"  use  of  His  said  Majesty  and  himself,  as  forfeited,  the  sail 
u  mentioned  in  the  information :  That  the  said  salt,  at  the 
"  time  of  the  seizure  thereof,  was  found  removing  from  i 
"  certain  salt-work  in  Scotland,  and  within  the  bounds  of  the 
"  district  of  Annandale,  without  being  accompanied  with  anj 
"  permit :  That  the  salt  was  manufactured,  or  made,  a 
"  Priestside  and  Cockpool,  in  the  parish  of  Ruthwell,  in  th( 
"  district  of  Annandale,  by  the  defendants,  by  a  method  lon^ 
"  practised  in  that  country ;  to  wit,  by  gathering  large  quan 
"  tities  of  sea-sand,  incrusted  and  impregnated  with  salt,  int< 
"  pits  or  holes,  and  extracting  from  the  said  sand,  by  pouring 
"  water  thereon,  a  liquor  or  brine,  which,  being  afterward: 
"  boiled  in  vessels  or  pans  made  for  that  purpose,  salt  is  ob 
"  tained  from  the  same  of  a  quality  considerably  coarser  thar 
"  what  is  commonly  made  at  the  salt  works  in  Scotland ;  anc 
"  that  when  sold  it  sells  for  the  price  of  about  five  shillings  i 
"  bushel  weighing  fifty-six  pounds :  That  the  said  parcel  o 
"  salt,  in  the  said  information  mentioned,  being  made  in  the 
"  manner  above-mentioned,  was  never  charged  with  or  paic 
"  any  duty  to  His  Majesty :  That  in  no  part  of  Scotland  is 
"  salt  made  or  manufactured  by  the  same  process  with  thai 
"  used  in  manufacturing  the  salt  under  seizure :  That  tin 
"  said  salt  under  seizure  is  of  such  inferior  quality,  as  sail 
"  usually  made  in  that  manner  and  of  such  value,  to  wit,  o 
"  the  value  of  five  shillings  or  thereabouts,  the  bushel :  Tha: 
"  when  seized  it  was  removing,  without  permit  as  aforesaid 
"  from  the  parish  of  Ruthwell,  in  the  bounds  of  Annandale 
"  where  it  was  made,  to  a  certain  other  place  within  the 
"  bounds  of  Annandale,  in  order  to  be  there  sold  and  disposec 
"of:  That  upon  the  12th  day  of  July  1661,  an  act  was 
"  passed  in  the  Parliament  of  Scotland,  of  the  tenor  follow 
"  ing:  <  At  Edinburgh,  the  12th  day  of  July  1661  years,  tin 
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u  Estates   of  Parliament   having  heard  a  supplication  pre-        i«u. 

"  sented  unto  them  by  Adam  Newall,  in  behalf  of  some  poor    aB1EB  &c  " 

u  people  and  tenants  in  Annandale,  who,  by  their  industry  or  v- 

"  toilsome  labour,  do  from  sand  draw  salt,  for  the  use  of  some 

u  private  families  in  that  bounds,  and  who,  in  regard  of  the 

u  painfulness  and  singularity  of  the  work,  have  ever  been  free 

u  of  any  public  imposition  or  exaction,  until  the  year  1656 

a  or  thereby ;  that  the  late  Usurper,  contrair  to  all  reason, 

"  equity,  or  former  practice,  forced  from  them  an  exaction,  to 

"  their  overthrow  and  ruin,  and  thereby  so  depauperated  them 

"  that  they  are  in  a  starving  condition,  and  humbly  desiring 

"  that  they  may  be  freed  from  that  unwarrantable  exaction ;  as 

"  also  having  heard  and  considered  the  Report  from  the  Com- 

"  missioners  for  Trade  and  Bills,  with  their  opinion  thereanent, 

"  the  King's  Majesty,  with  advice  and  consent  of  the  Estates 

"  of  Parliament,  declares  the  said  salters  winning  and  making 

u  salt  within  the  bounds  above  specified,  in  manner  above- 

u  mentioned,  to  be  free  of  any  payment  of  excise  therefor, 

"  and  discharges  all  collectors  or  others,  from  any  uplifting  or 

u  exacting  of  the  same  in  time  coming.     Extracted  furth  of 

u  the  Records  of  Parliament,  by  me,  Sir  Archibald  Primrose 

"  of  Chester,  Knight  and  Baronet,  clerk  of  His  Majesty's 

"  Council,  Register,  and  Rolls.     Sic  subscribitur,  A.  Prim- 

u  rose.'     That  from  the  time  of  passing  of  this  Act,  till  about 

u  the  year  1781,  the  quantity  of  salt  so  made  was  never  of 

u  any  considerable   amount,   but   that,   since   that  time,  in 

"  favourable  seasons,  salt  had  been  there  made  to  the  amount 

"  of  from  fifty  to  sixty  tons  annually ;  and  if,  upon  the  whole 

"  matter  aforesaid,  the  Court  shall  be  of  opinion  that  the 

"  defendants  are  not  legally  entitled  to  make  or  manufacture 

44  salt  in  the  manner  above-mentioned,  without  payment  of  duty, 

"  then  the  jury  find  for  the  plaintiff;  but  if  the  Court  shall 

"  be  of  opinion  that  the  defendants  are  legally  entitled  to  make 

"  or  manufacture  salt  in  the  manner  above  described,  without 

"  payment  of  duty,  then  the  jury  find  for  the  defendants." 

This  verdict  having  been  taken  into  consideration  by 
the  Court  on  the  31st  January  1809,  and  after  the  Jan.  31,  i»oy. 
Barons  had  delivered  their  opinions  at  large  (in  which 
they  were  not  unanimous),  judgment  was  given  for  the 
plaintiff  (defendant  in  error.)  Whereupon  a  bill  of  excep- 
tions was  tendered,  but  refused. 

Against  this  judgment  the  plaintiffs  in  error  brought  their 
Writ  of  Error  returnable  in  Parliament,  and  humbly  hoped 
that  the  judgment  would  be  reversed. 


V. 
MITCHELL. 
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1814.  Pleaded  for  Hie  Plaintiffs  in  Error. — 1.  The  particular  ground 

gbikb,  &o.  upon  which  this  information  was  founded  was,  that  the  salt  in 
question  was  removed  without  a  permit,  as  required  by  38 
Geo.  III.,  c.  89,  §  35 ;  but  by  the  special  verdict  in  this  case, 
the  whole  matter  was  put  upon  this  ground,  Is  the  salt  in 
question  liable  to  the  payment  of  the  duties  specified  in  the 
Act  or  not?  And  it  was  held,  that  the  regulations  as  to 
permits  did  not  attach  to  the  same,  unless  it  was  liable  in 
payment  of  duty.  2.  But  the  Act  of  Parliament  of  Scotland 
in  1661  (recited  at  length  in  the  special  verdict),  gives  a 
clear  and  explicit  right  to  make  salt  within  the  bounds  of 
Annandale,  of  a  certain  kind,  free  from  u  any  payments  of 
"  excise  therefor,  and  discharges  all  collectors  or  others  from 
"  any  uplifting  or  exacting  of  the  same  in  time  coming." 
Before  the  passing  of  this  Act,  the  salt  coats  and  sand  floors  of 
Kuthwell,  where  this  manufacture  was  carried  on,  were  an- 
cient feudal  rights  of  property  granted  by  the  Crown  to  the 
Earls  of  Annandale :  these  were  afterwards  transferred  to  the 
family  of  Stormount,  and  have  been  continued  regularly  in 
their  rights  and  investitures  from  the  Crown  ever  since.  3. 
Besides,  the  6th  article  of  the  Union  preserves  all  private 
rights  and  privileges,  and  it  was  distinctly  shown  in  evidence, 
that  the  salt  in  question  is  of  the  kind  which  the  statute  meant 
to  exempt  from  duty,  and  that  it  was  made  within  the  bounds 
pointed  out  by  the  Act ;  and  the  practice  has  been  publicly 
carried  on  from  the  time  of  the  Union  for  a  period  of  one 
hundred  years,  without  challenge. 

Pleaded  for  the  Defendant  in  Error. — 1.  That  the  exemp- 
tion given  by  the  Scotch  Act  ceased  with  the  annihilation  of 
all  duties  upon  salt  in  1671,  and  did  not  exist,  therefore,  at 
the  period  of  the  Union  in  1707.  2.  That  if  it  could  be  con- 
tended that  it  only  lay  dormant,  while  no  duties  were  collected 
on  salt,  and  therefore  had  not  ceased  before  the  Union,  it  was 
at  any  rate  completely  put  an  end  to  by  the  Union,  as  the  Act 
of  the  Scotch  Parliament  regarded  only  the  Scotch  Excise. 
3.  That  both  duties  and  exemption  ended  with  the  Union, 
and  no  exemption  can  be  claimed  against  subsequent  duties 
which  is  not  recognized  by  the  Articles  of  Union,  or  by  some 
clause  in  an  act  subsequent  to  the  Union. 
After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  judgment  given  in 
the  said  Court  of  Exchequer  in  Scotland  be,  and  the 
same  is  hereby  reversed.  And  it  is  further  ordered  and 
adjudged,  that  the  said  Court  of  Exchequer  in  Scotland, 
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do  award  a  venire  facias  de  novo,  and  proceed  according  isi4. 
to  law,  and  that  the  record  be  remitted  to  the  said  Court  OB1EBf  &0i 
of  Exchequer  in  Scotland.  The  tenor  of  which  judg- 
ment to  be  affixed  to  the  transcript  of  the  record,  is  as 
follows : — "  But  because  the  Court  of  our  said  Lord  the 
King  in  his  Parliament  aforesaid,  is  not  yet  advised 
what  judgment  to  give  of  and  concerning  the  premises, 
a  day  is  therefore  given  to  the  parties  here  until  Wed- 
nesday the  27th  day  of  April  1814,  wheresoever,  etc., 
to  hear  their  judgment  thereon,  for  that  the  Court  of  our 
said  Lord  the  King,  in  his  Parliament  aforesaid,  is  not 
yet  advised  thereof,  etc.  At  which  day,  before  the  same 
Court  of  Parliament  aforesaid,  at  Westminster,  came  the 
parties  aforesaid,  by  their  attorneys  aforesaid;  where- 
upon the  Court  of  Parliament  having  seen  and  fully 
understood  all  and  singular  the  premises,  and  having 
diligently  examined  and  inspected  the  said  record  and 
process  aforesaid,  and  the  judgment  thereupon,  as  the 
several  matters  recited  and  contained  in  the  said  bill  of 
exceptions,  and  the  causes  and  matters  above  assigned  of 
error,  by  the  said  John  Grier,  George  Johnston,  and 
John  Porteous,  it  appears  unto  the  said  Court  that  the 
said  judgment  of  the  Barons  of  the  said  Court  of  Ex- 
chequer in  Scotland  is  erroneous,  and  that  in  giving  the 
aforesaid  judgment  there  is  manifest  error,  Therefore  it 
is  considered  by  the  same  Court  of  Parliament  aforesaid, 
that  the  judgment  so  given,  as  aforesaid,  be  reversed, 
annulled,  and  altogether  held  for  nought ;  and  that  the 
said  John  Grier,  George  Johnston,  and  John  Porteous, 
be  restored  to  all  things  which  they  have  lost  by  occasion 
of  the  judgment  aforesaid.  And  thereupon  the  said 
record,  and  also  the  process,  had,  in  the  said  Court  of 
Parliament  on  the  said  premises  by  the  said  Court  of 
Parliament,  are  sent  back  to  the  Court  of  our  said  Lord 
the  King,  before  the  Barons  of  the  said  Court  of  Ex- 
chequer in  Scotland,  to  issue  a  new  writ  of  venire  facias 
to  try  the  issue  found  between  the  parties,  and  to  proceed 
thereupon,  and  do  therein,  what  to  law  and  justice  shall 
appertain." 

For  Plaintiffs  in  Error,  Sir  Samuel  Romilly,  Mat.  Ross, 

J.  A.  Murray. 

For   Defendant   in   Error,    V.   Gibbs,  Archd.   Colquhoun, 

Wm.  Harrison. 
Note. — Unreported  in  the  Court  of  Session. 
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CASES  ON  APPEAL  FROM  SCOTLAND. 


James  Hepburn,  Esq.,  of  Humbie,  -        Appellant. 


p  Sir  John  Callander,  Bart.,  and  James  J  us- 

CALLANDER,  t-ipt»ttti  *-» 

&c.  tice,  Esq.,  of  Justice-Hall,     -  Respondents. 

House  of  Lords,  28th  April  1814. 

Telnds  —  Warrandice  against  future  Augmentations  — 
Relief. — The  question  was  whether  the  appellant  (as  repre- 
senting Adam  Hepburn  of  Humbie)  was  liable  in  warrandice  of 
the  tithes  of  the  parish  of  Crichton,  to  the  respondents  or  their 
successors,  against  the  future  augmentations  of  stipend  to  the 
minister  of  the  parish.  The  Court  of  Session  held  him  bound 
in  such  warrandice,  and  therefore  found  him  liable  to  relieve 
the  respondents  from  such  augmentations.  The  original  title 
of  the  appellant  was  long  leases  of  the  tithes ;  and  in  the  House 
of  Lords,  the  judgment  of  the  Court  of  Session  was  reversed  : 
and  held,  1st,  that  the  obligation  of  warrandice  could  only  extend 
to  the  endurance  of  the  leases  and  prorogations  of  these  leases, 
and  to  augmentations  obtained  while  these  leases  were  unex- 
pired ;  and  2d,  that  the  real  right  of  titularity  was  not  then  vested 
in  the  Hepburns  to  entitle  them  to  convey  any  larger  right. 

Certain  leases  of  considerable  endurance  (six,  nineteen 
years)  were  granted  of  the  parsonage  and  vicarage  tithes  of 
the  Collegiate  Church  of  Crichton,  which  were  conveyed  by 
deed  of  translation  and  disposition  to  Sir  Adam  Hepburn, 
who  had  already  acquired  right  to  the  lands  and  barony  of 
Crichton,  together  with  the  patronage  of  the  parish,  holding 
these  and  the  leases  of  the  tithes  by  separate  titles. 
.1  unc  3,  i 082.  In  1682,  and  while  these  rights  were  so  held  separately, 
Adam  Hepburn  of  Humbie  (son  of  Sir  Adam)  and  his  brother, 
David  Hepburn,  sold  the  barony  of  Crichton  to  Sir  William 
Primrose,  "  with  the  advocation,  donation,  and  right  of  patron- 
"  age  of  Crichton."  And  in  the  same  deed  there  was  con- 
tained special  assignation  of  "  the  two  tacks  above-mentioned, 
"  and  decree  of  prorogation  thereof,  and  the  assignation 
"  thereof,"  etc.,  with  this  warrandice  of  the  same — namely : 
"  Warrand  the  foresaid  right,  assignation,  and  translation  of 
"  teinds,  parsonage  and  vicarage  above  mentioned,  to  the  said 
"  Sir  William  Primrose  and  his  foresaids,  during  the  haill 
u  space  and  years  contained  in  the  said  tacks  and  prorogation 
"  thereof,  yet  to  run,  at  all  hands,  and  against  all  deadly,  and 
"  likewise  from  all  future  augmentations  of  the  minister's 
u  stipend  beyond  the  sum  of  ,  presently  payable  to  the  mi- 
"  nister,"  etc. 

Sir  James  Justice  afterwards  acquired  the  barony  of  Crich- 
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ton  from  Sir  William  Primrose  in  July  1738,  and  Sir  James        18U. 
Justice  conveyed  the  same  to  Mr  Livingstone,  with  consent     1IKPBUBH 
of  his  son,  Mr  James  Justice,  in  trust  for  payment  of  his  debts.  v- 

The  lands  were  accordingly  sold  to  Mr  Pringle,  who  bought         &c 
the  same,  with  "  the  teinds  of  the  said  whole  lands,  barony, 
"  and  others  above  written,  both  great  and  small,  parsonage  and 
"  vicarage,"  to  which  these  parties  had  now  an  absolute  right 
independent  of  the  leases  ;  and  Mr  James  Justice  gave  abso- 
lute warrandice  in  these  terms, — binding  and  obliging  "  him- 
%i  self,  his  heirs  and  successors  whatsoever,  not  only  to  warrant, 
44  acquit,  and  defend  the  saids  Mark  Pringle  and  his  foresaids 
**  from  all  minister's  stipend,  future  augmentations,  and  other 
*:  burdens,  of  whatsoever  nature,  imposed,  or  that  shall  be 
4k  imposed,  on  the  said  teinds,  parsonage,  and  vicarage,  of  the 
h-  said  lands  and  barony  of  Crichton,  excepting  the  stipend 
"  presently  payable  out  of  the  foresaid  teinds  to  the  minister  of 
"  the  parish  of  Crichton  ;  and  also,  in  case  of  erection  of  the 
"  foresaid  teinds   beyond  the  stipend  presently  payable,   to 
■•  content  and  pay  to  the  said  Mark  Pringle  and  his  foresaid 
"  such  sums  as  shall  be  equal  and  amount  to  twenty-four 
"  years'  purchase,  of  any  such  erection." 

The  barony  of  Crichton  was  sold  by  Mr  Pringle  to  Colonel 
Ross  some  time  afterwards,  and  was  by  him  and  his  commis- 
sioners conveyed,  in  1786,  to  Alexander  Callander,  who  was        178& 
succeeded  by  his  brother  Sir  John,  the  respondent. 

It  apj>eared  that  the  minister  had,  in  1777,  raised  a  process         17;7- 
ot  augmentation  of  his  stipend,  calling  Colonel  Ross  and  the 
other  heritors,  and  obtained  decree  therein   in   1781.     The         17ftl- 
appellant  was  not  called  in  that  process,  and  he  never  heard 
of  it  until  after  the  decree  was  extracted. 

The  present  action  of  relief  and  freedom  from  such  aug- 
mentation of  stipend  was  then  brought  by  the  respondent's 
father,  Mr  Callander.  At  the  time  this  augmentation  was  ,781 
obtained,  the  leases  were  expired,  and  the  appellant,  in  his 
■lefence,  contended — 1st,  That  the  leases  of  the  tithes,  in  which 
he  alone  had  concern,  and  in  which  his  predecessors  had  given 
warrandice,  could  only  apply  to  the  period  of  the  endurance 
"t*  the  leases,  and  no  longer;  and  when  these  expired,  the 
warrandice  contained  in  them  expired  also.  2</,  That  he  had 
iio  concern  with  the  warrandice  granted  in  173i>by  Mr  James 
Justice,  in  whose  right  Sir  John  Callander  now  was.  That 
warrandice  was  a  different  warrandice  altogether — an  absolute 
warrandice  applicable  to  a  perpetual  heritable  right. 
After  various  interlocutors  of  the   Lord  Ordinary  and  the 
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1814.  Court,  it  was  ultimately  found,  that  the  sum  "  for  which  the 

Hepburn,  "  respondent  was    entitled    to  relief  (from  1784  to   1806) 

call£»der>  "  amounts  t0  £1876,  6s.  10T%d.,  and  that  the  augmented  sti- 

&o.  "  pend  of  the  temple-lands  for  the  same  period,  amounts  to 

Juno  2  1808 

'  "  "  £76,  58.  4d.,  finds  the  defenders,  James  Justice  and  James 
"  Hepburn,  conjunctly  and  severally  liable  for  the  above  two 
"  sums,  amounting  to  £1952,  12s.  2T^d.,  as  due  at  Lam- 
u  mas  last,  with  interest  thereof  from  the  above  last  term,  and 
"  decerns  therefor  accordingly,  but  finds  the  said  James 
"Justice,  in  terms  of  the  interlocutor  of  15th  June  1805, 
u  and  subsequent  interlocutors,  is  entitled  to  relief  from  the 
"  said  James  Hepburn  for  the  above  sums,  in  so  far  as  the 
"  same  shall  be  paid  by  him ;  Finds,  that  the  augmented 
"  stipend  of  the  lands  of  Longhaugh,  Crichton  Dean,  and 
"  Kerr's  Green  for  the  above  period,  and  due  at  Lammas  last, 
"amounts  to  £95,  10s.  Id.;  Finds  the  pursuer  entitled  to 
"  relief  of  the  above  sum,  from  James  Hepburn,  with  in- 
"  terest,  &c,  and  decerns  with  expenses  ;"  the  Court  holding 
that  the  appellant's  obligation  of  relief  was  not  limited  by  the 
endurance  of  the  leases,  but  was  absolute  and  unqualified  in 
its  nature.  On  reclaiming  petition,  the  Court  adhered. 
Not.  22, 1808.  Against  these  interlocutors  the  present  appeal  was  brought, 
in  so  far  as  they  find  that  the  appellant,  as  representing 
Adam  Hepburn  of  Humbie,  is  liable  in  warrandice  of  the 
tithes  of  the  parish  of  Crichton,  either  to  Sir  John  Callander 
or  to  Mr  James  Justice,  or  their  successors,  against  the  aug- 
mentation obtained  in  the  process  raised  by  the  minister  of  the 
parish  in  1777,  or  against  any  other  or  future  augmentation. 

Pleaded  for  the  Appellant — 1 .  Whatever  obligation  may 
lie  on  the  appellant  as  representing  his  ancestor,  Adam  Hep- 
burn, it  is  totally  distinct  from,  and  has  no  connection  with, 
the  obligation  of  the  respondent,  James  Justice,  as  the  repre- 
sentative of  Sir  James  Justice,  to  the  other  respondent,  Sir 
John  Callander. 

Throughout  the  argument  in  the  Court  below,  the  respondent, 
Mr  Justice,  took  great  pains  to  impress  the  Court  with  the 
idea  that  the  case  between  him  and  the  appellant  was  exactly 
the  same  as  the  case  between  Sir  John  Callander  and  Mr 
Justice  himself;  and  it  was  always  represented  as  a  matter 
of  hardship,  that  the  respondent  should  be  found  liable  in  war- 
randice to  Sir  John  Callender,  unless  the  appellant  was  found 
liable  in  relief  to  him.  But  this  is  a  very  incorrect  and  un- 
just view  of  the  case.  The  claim  of  warrandice  against  the 
appellant,  whether  made  by  Sir  John  Callander  or  by  Mr 
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Justice,  has  no  more  connection  with  the  claim  of  warrandice        isu. 
made  by  Sir  John  Callander  npon  Mr  Justice,  than  if  they  ~~ 

related  to  totally  different  estates,  or  to  the  tithes  of  a  totally  v. 

different  parish.  Sir  William  Primrose  got  an  unquestion-  CAr^>KB» 
able  right  to  the  patronage  of  the  parish,  which  at  that  time 
was  an  effectual  right  in  its  own  owner,  but  gave  no  right  to 
the  teinds.  The  Acts  1690  and  1693  took  away  the  proper 
right  of  patronage,  but,  as  a  recompense,  gave  in  place  of  it 
the  tithes  not  previously  disponed.  Sir  James  Justice  ac- 
quired fall  right  from  the  family  of  Primrose ;  and  he  had  an 
unquestionable  title  as  titular  of  the  teinds  of  this  parish. 
Having  thus  a  perfect  right,  he  conveyed  to  the  author  of 
Sir  John  Callander,  not  leases,  or  any  temporary  rights,  but 
the  real  and  unquestionable  property  of  the  teinds  themselves, 
for  ever.  The  title,  as  an  heritable  right,  being  as  undoubted 
as  any  title  known  in  Scotland,  he  would  have  no  difficulty  in 
warranting  it  as  good  against  all  the  world.  But  as  the  sta- 
tutes which  constituted  it,  did  expressly  subject  the  teinds  thus 
to  be  held  heritably  by  the  patron  to  the  burden  of  a  compe- 
tent stipend  to  the  minister  of  the  parish,  the  purchaser,  Mr 
Pringle,  had  insisted  that  Sir  James  Justice  should  under- 
take, for  ever,  to  warrant  the  perfect  right  thus  conveyed 
against  a  burden  to  which  it  was  by  its  nature  subject.  If 
this  was  to  be  undertaken  at  all,  the  obligation  was,  from  the 
very  nature  of  the  thing,  perpetual ;  because  the  right  which 
was  warranted  against  it  was  unlimited,  and  in  all  other  re- 
spects perfect.  Accordingly,  the  terms  of  the  conveyance  and 
of  the  warrandice  are  absolute.  Sir  James  Justice  dispones 
the  tithes  themselves,  as  being  his  undoubted  property,  and 
without  reference  to  any  limited  title ;  and  then  the  warrandice 
is  not  qualified  as  relative  to  any  particular  title,  but  it  is  simple 
and  general,  in  respect  of  the  price  paid,  to  u  warrant,  acquit, 
"  and  defend  the  said  Mark  Pringle  from  all  minister's  stipend, 
*  future  augmentations,  or  other  burdens,  of  whatever  nature, 
"  imposed,  or  that  shall  be  imposed,  on  the  said  teinds,  parsonage 
u  and  vicarage,  excepting,"  &c.  This  is  the  obligation  to  which 
the  respondent,  Mr  Justice,  is  liable ;  and  there  cannot  be  the 
least  doubt  that  it  is  effectual  to  Sir  John  Callander.  Ac- 
cordingly, Mr  Justice  has  admitted  this,  and  has  entered  no 
appeal  against  the  judgments  of  the  Court  of  Session,  finding 
him  liable  in  relief  upon  the  warrandice.  But  it  is  not  the 
obligation  of  the  appellant.  The  appellant's  ancestor  had 
ceased  to  have  any  connection  either  with  the  lands  or  with 
the  teinds  nearly  sixty  years  before  that  obligation  was  granted. 
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1814.        The  obligation  of  warrandice  which  he  had  truly  granted,  was 

nRPiHTRN     c^fferent  m  every  essential  particular.     He  neither  had  given, 

v.  nor  pretended  to  give,  any  perpetual  or  real  right  to  the  teinds. 

'  &«/ER'    He  warranted  no  such  right,  either  against  eviction  or  against 

augmentations ;  and  in  the  warrandice  which  he  did  give,  he 

confined   it   specially  to  the  limited  right  conveyed,  and  to 

the  years  during  which  that  limited  right  was,  by  its  nature, 

to  subsist.      2.  But,  in  the  second  place,  the  real  right  of 

titularity  of  the  tithes  of  Crichton  was  never  vested  in  Adam 

Hepburn,  the  granter  of  the  disposition  in   1682  ;  and  no 

right  was  conveyed  by  him,  or  obligation  granted,  except 

with  references  to  the  leases. 

Pleaded  for  Sir  John  Callander. — 1.  At  the  date  of  the  con- 
veyance in  the  year  1 682,  by  the  appellant's  predecessor,  Sir 
Adam  Hepburn  of  Humbie  to  Sir  William  Primrose,  the 
right  and  interest  of  the  former  in  the  teinds  of  the  barony 
of  Crichton,  even,  independently  of  the  existing  leases  of  those 
teinds,  was  of  a  kind  so  effectual  and  substantial,  as  to  be  the 
fair  subject  of  purchase  by  the  latter,  and  of  consequence  to  be 
the  fair  subject  of  legal  warrandice.  As  the  patron  of  the 
church  of  Crichton,  Sir  Adam  Hepburn  had  in  his  power, 
the  legal  means  of  securing  to  himself  and  his  successors,  the 
actual  possession  of  teinds,  subject  to  the  existing  burdens,  by 
taking  from  the  successive  beneficiaries  in  the  church,  a  re- 
newal or  prorogation  of  those  leases.  The  acknowledged 
lawfulness  of  such  transactions  had  given  to  the  patrons  of 
churches,  even  prior  to  the  Act  of  Parliament  1690,  u  concern- 
ing patronages"  a  right  over  the  free  teinds  of  their  respective 
parishes  and  churches,  which  was  practically  equivalent  in 
value  to  a  direct  right  of  property.  2.  By  the  above  con- 
veyance, Sir  Adam  Hepburn  did,  in  fact,  transfer  to  the  pur- 
chaser of  the  lands  of  Crichton,  all  that  right  and  influence 
which,  as  patron  of  the  parish,  he  possessed  over  the  teinds. 
It  contains  a  direct  conveyance  of  the  right  of  patronage  of 
the  provostry  of  Crichton,  together  with  a  right  to  all  the 
existing  leases,  with  the  teind  sheaves,  and  vicarage  teinds, 
themselves  mentioned  in  the  said  leases,  "  together  with  all 
"  kindness  and  possession  of  the  said  teinds  perpetually  in  all 
u  time  coming."  In  consideration  of  this  effectual  convey- 
ance of  the  lands  "  in  all  tune  coming"  Sir  William  Primrose 
paid  a  price  equal  in  right  to  that  which  he  actually  paid  for 
the  property  of  the  lands  themselves;  manifesting  in  this 
manner,  the  clear  knowledge  and  understanding  of  the  parties 
as  to  the  substantial  and  permanent  nature  of  the  right,  which 
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was  the  subject  of  the  purchase.     Besides,  "  in  regard  that  the     hepbubk 

u  said  Sir  William  Primrose  paid  as  much  for  the  said  teinds, 

u  as  for  the  stock  of  the  lands,"  out  of  which  they  are  payable,         &c- 

Sir  Adam  Hepburn  became  bound  to  warrant  the  foresaid 

right,  not  only  during  the  currency  of  the  existing  leases,  but 

likewise  "  from  all  future  augmentations  of  minister's  stipend, 

a  beyond  the  sum  then  payable." 

PUnded  for  James  Justice. — 1.  The  right  to  the  teinds 
purchased  by  the  respondent's  author,  Sir  William  Primrose, 
though  indirect  in  its  form,  was  in  its  nature  and  legal  effects, 
absolute  and  perpetual.  2.  The  same  price  was  paid  for 
land  and  teind,  and  upon  the  narrative  of  that  circumstance, 
the  same  absolute  warrandice  was  given  as  to  both.  3.  Be- 
sides, the  teinds,  at  that  conveyance,  were  expressly  warranted 
against  all  future  augmentation,  which  of  itself  is  decisive  of 
the  question. 
After  hearing  counsel, 
The  Lord  Chancellor  said, 

44  My  Lords,* 
"  The  question  in  this  case  is,  whether  in  a  deed  executed  by 
Adam  and  David  Hepburn,  a  warranty  against  all  future  augmen- 
tation of  minister's  stipends,  was  a  warranty  against  augmentations 
in  all  time  to  come,  or  only  during  the  currency  of  certain  tacks  of 
the  teinds  of  the  Collegiate  Church  of  Crichton. 

"  The  Lord  Ordinary  was  of  the  latter  opinion.  His  Lordship 
pronounced  the  following  interlocutor  : — (Here  his  Lordship  read 
the  interlocutor  of  the  15th  June  1805),  which  stated  the  import 
of  the  deed,  1682,  most  correctly. 

"  In  considering  this  question,  whether  the  granters  of  this  deed 
meant  to  warrant  the  teinds  from  all  augmentations  of  stipend,  not 
only  during  the  time  for  which  the  teinds  were  assigned,  but  in  all 
time  coming,  your  Lordships  heard  a  very  able  argument  from  a 
gentleman,  who,  then,  I  believe,  appeared  for  the  second  time  at 
your  Lordship's  bar  with  great  credit  to  himself  (Mr  J.  A.  Mur- 
ray),f  upon  the  point — In  whom  were  the  tithes  vested  in  1682  ? 
Bat,  I  think  it  may  be  distinctly  stated,  that  the  direct  right  to  the 
teinds  was  not  in  the  warranters,  so  as  to  enable  them  to  convey 
the  inheritance  of  them. 

'*  In  the  respondents'  cases,  it  is  stated  that  by  management  a 
patron  might  get  a  right  to  the  tithes  free  from  the  burden  of 
tbtore  augmentation  ;  and  this  may  be  very  true,  but  in  one  part  of 
this  deed,  1682,  the  lands  and  patronage  are  conveyed,  and  there 
m  a  warrandice  of  "  against  all  deadlie,"  and  there  the  interest 

*  Taken  by  Mr  Spottiswoode. 
t  Now  Lord  Murray. 
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1814.  which  the  granters  had  in  the  teinds  is  assigned  in  another  part  of 
the  deed,  in  which  they  are  stated  to  have  been  originally  demised  by 

HEPBURN  # 

v.  a  provost ;  and  that  afterwards,  on  account  of  an  augmentation  of 

"&£DEB'  stipend  to  the  minister,  a  longer  lease  of  these  tithes  was  granted. 
The  teinds  are  assigned  in  these  words,  '  assigns,  transfers,  and 
'  dispones  to  the  said  Sir  William  Primrose  and  his  foresaids,  the 
4  two  tacks  above  mentioned,  and  decreet  of  prorogation  thereof 
4  above  expressed,  with  the  assignation  thereof  above  mentioned, 
4  made  to  the  said  Sir  Gideon  Murray,  and  ratification  and  new 
'  assignation  of  the  same,  granted  to  the  said  Patrick  Lord  Eli- 
'  bank,  his  son,  with  the  translation  and  disposition  above  re- 
'  hearsed,  granted  to  the  said  umquhal  Sir  Adam  Hepburn  and 

*  Thomas  Hepburn,  his  son,  with  all  Acts  of  Parliament,  decreets, 
'  and  other  rights  and  securities  of  and  concerning  the  said  par- 
'  sonage   and     vicarage    teinds,    together    with    the    said   teind 

*  sheaves,  and  the  vicarage,  rogation,  and  that  in  so  far  as  the 
'  said  tacks  and  rights  may  be  extended  to  the  parsonage  and 
'  vicarage  teinds  of  the  lands,  barony  and  others  above  disponed, 

*  for  this  present  crop,  and  year  of  God  1682,  and  hail  remnant 

*  crops  and  years  of  the  said  tacks  and  prorogation  yet  to  run, 
'  together  with  our  kindness  and  possession  of  the  said  teinds  per- 
'  petually  in  all  time  coming,  and  all  action,  instance  and  execu- 
'  tion  competent,  or  that  may  be  competent  to  us  by  virtue  of  the 

*  said  rights,  for  now  and  for  ever.' 
44  I  call  your  Lordships'  attention  to  the  terms  of  the  warrandice, 

before  considering  the  motives  of  it ;  it  is  in  these  words  : — *  And 
4  in  regard  that  the  said  Sir  William  Primrose  has  payed  as  much 
'  for  the  said  teynds,  as  for  the  stock  of  the  lands  out  of  which 
'  they  are  payable,  therefore  wit  ye  us  the  said  Adam  Hepburn  of 
'  Humbie,  and  David  Hepburn  of  Randerston,  to  be  bound  and 
'  obliged  lyk  as  we  by  thir  presents,  bind  and  oblige  us  and  our 
4  foresaids  conjunctly  and  severally  as  said  is,  for  ourselves,  as 
4  taking  burden  on  us  for  our  said  spouses,  with  consent  foresaid 
4  to  warrand  the  foresaids  right,  assignation,  and  translation  of 
4  the  .teynds,  parsonage  and  vicarage  above  mentioned,  to  the  said 
4  Sir  William  Primrose  and  his  foresaids,  during  the  hail  space 
4  and  years  contained  in  the  said  tacks  and  prorogations  thereof 
4  yet  to  run  at  all  hands  and  against  all  deadlie  and  likewise  from 
4  all future  augmentations  of  the  minister's  stipend,  beyond  the  sum  of 
4  presently  payable  to  the  minister,  and 

4  payable  to  the  schoolmaster,  and  likewise  to  warrant  the  foresaid 
4  right  and  disposition  to  the  said  annuities  aforesaid  at  all  hands 
4  and  against  all  deadlie/ 

44  In  Scotch  deeds  the  mode  is  rather  to  warrant  the  grant  than 
the  thing  itself ;  but  the  grant  is  warranted  according  to  its  terms. 
Then  follow  the  words — 4  and  likewise  from  all  future  augmenta- 
4  tions  of  minister's  stipend.' 


HEPBURN 


CASES  ON  APPEAL  FROM  SCOTLAND.  13 

"  Warranty  is  strict*  juris,  but  this  rule  must  give  way  to  ex-         i8U. 
press  terms,  declaring  that  the  warranty  was  to  go  beyond  the 
terms  assigned ;  such  an  extension  of  the  warranty  is  not  probable,  ©." 

and  on  looking  at  the  words  of  it,  it  is  clear  that  the  warranty  is  CALT£™BR» 
only  during  the  terms  of  the  tacks.  The  obligation  is  to  warrant 
the  tacks,  &c,  during  their  terms,  and  to  warrant  from  farther 
augmentations  during  those  terms.  No,  say  the  respondents,  that 
is  done  already  in  the  deed,  and  this  must  mean  something  more. 
They  are  right  in  this;  for  the  first  warranty  would  not  have 
secured  against  future  augmentations — this  warranty  had  no  con- 
nection with  the  title  to  the  subjects,  but  to  something  more.  But 
the  respondents  say  farther,  that  the  purchaser  paid  as  much  for 
the  teind  as  for  the  stock  of  the  lands,  which  is  a  reason  why  the 
warranty  should  be  perpetual.  The  answer  to  this  is,  that  there 
was  a  term  of  80  years  of  the  leases  to  run,  which  was  sufficient 
to  account  for  the  price. 

"  If  the  operative  part  of  the  instrument  goes  no  farther  than  to 
warrant  during  the  terms  of  the  leases,  we  must  abide  by  it.  There 
is,  indeed,  no  reason  for  carrying  the  warranty  further.  If  any 
right  to  the  teinds  could  only  be  acquired  by  management  on  the 
part  of  the  patron,  the  granters  of  the  deed,  by  giving  the  inheritance 
of  the  patronage,  put  the  purchasers  into  the  same  situation  as  them- 
selves, and  there  could  be  no  motive  for  any  ulterior  warranty. 

"  It  appears  to  me  that  it  will  be  necessary,  in  our  judgment,  to 
find  that  the  warranty  continued  only  during  the  terms  of  the 
tacks,  according  to  the  finding  of  the  Lord  Ordinary  (15th  June 
1805),  to  reverse  all  that  is  not  consonant  to  this,  and  to  remit 
to  the  Court  of  Session  to  proceed  accordingly." 

Lord  Redesdale  said, 
"  My  Lords, 

"  I  perfectly  concur  with  what  the  noble  and  learned  Lord  has 
said.     I  have  no  doubt  upon  the  subject. 

"  Before  the  Reformation  the  Provost  of  Crichton  had  no  right 
to  the  vicarage  tithes,  but  the  rectorial  tithes  he  had  a  right  to 
appropriate  to  himself. 

'*  The  effect  of  the  Reformation  was  to  leave  the  title  to  the 
tithes  in  great  uncertainty.  Where  tithes  were  not  vested  in  the 
Crown  by  the  Act  of  Annexation,  the  patron  took  possession  of 
them.  The  patron  of  Crichton,  in  appointing  the  provost,  made 
such  bargain  as  he  chose  with  him.  The  act  appointing  stipends 
for  ministers,  authorized  the  commissioners  to  prolong  the  tacks 
of  tithes,  when  the  stipend  modified  exceeded  the  amount  of  the 
rent. 

u  Sir  Gideon  Murray,  the  provost,  granted  a  tack  to  "William 
Murray,  for  his  life,  and  three  19  years  after  his  death,  with  con- 
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1814.  sent  of  the  patron  and  chapter.  This  was  before  a  stipend  wag 
allotted  to  the  minister.  Just  before  this  the  provost  granted  a 
v.  tack  of  the  vicarage  tithes  also.     When  the  commissioners  pro- 

^^ "*" ^^ 1'!^^^ " ** ^*  ceeded  to  make  a  provision  for  the  minister,  it  greatly  exceeded 
the  rents  reserved  to  Sir  Gideon  Murray,  they  therefore  granted 
a  prorogation  of  the  tacks  as  a  compensation,  but  in  process  of 
time,  the  representative  of  Sir  Gideon  Murray,  Scott  of  Branx- 
holm,  sold  the  barony  and  patronage  of  Crichton  to  Sir  Adam 
Hepburn.  Sir  Adam  bought  also,  from  the  Elibank  family,  the 
tacks  of  teinds  made  by  Sir  Gideon  Murray,  and  prolonged  by 
the  commissioners.  The  Hepburns  sold  them  to  the  Primrose 
family.  By  the  instrument  in  question,  they  first  conveyed  the 
barony  and  patronage  of  the  provostry,  and  the  lands  of  the  pro- 
vostry.  When  the  Hepburns  warrant  the  property  and  the 
patronage,  they  make  the  warrandice  absolute ;  but  as  to  the  lands 
of  the  provostry,  they  do  not  warrant  them  beyond  their  own  acts 
and  deeds.  They  then  recite  all  the  transactions  respecting  the 
lands,  and  assign  all  the  interest  they  had  in  the  teinds,  and  war- 
rant the  assignation  of  the  tacks,  thereby  demonstrating  that 
they  had  but  a  defective  title  to  the  provostry  lands. 

"  How  could  a  warranty  4  during  the  hail  years,'  &c,  be  a 
warranty  of  the  fee  simple  of  the  teinds  1  But  it  is  said,  that  the 
patron,  by  having  the  right  to  appoint  a  person  as  provost  to  re- 
ceive the  parsonage  teinds,  had  right  to  them  himself,  and  that  the 
provost  could  appoint  a  vicar  to  receive  the  vicarage  tithes ;  that 
the  baron  had  the  patronage  of  the  provostry,  and  the  provost  of 
the  vicarage ;  that  tithes  were  left  without  an  owner  at  the  Re- 
formation, if  acts  were  not  made  to  dispose  of  them,  and  that 
teinds  being,  in  1690,  by  Act  of  Parliament  annexed  to  the  patron- 
age, the  person  acquiring  from  the  Hepburn's  family  became  en- 
titled to  the  teinds. 

"  How  is  it  possible,  then,  in  this  view,  to  conceive  that  the 
warranty  of  the  Hepburns  could  apply  to  teinds,  the  right  of  which 
was  not  in  the  Hepburns  ? 

"  An  argument  was  attempted  to  be  raised  out  of  the  word 
4  kindness,'  &c,  conveyed.  This  was  an  indulgence  or  prede- 
liction  only  in  favour  of  an  old  tenant,  which  could  not  become  a 
subject  of  absolute  warrandice. 

44  The  interlocutor  of  the  Lord  Ordinary,  of  15th  June  1805, 
is  right,  so  far  as  it  declared  the  extent  of  the  warranty,  but  one 
part  of  it  is  founded  upon  a  misapprehension  of  the  facts.  It 
states  4  the  terms  and  years  yet  to  run  of  the  tack,'  «&c.  Now,  it 
is  clear,  that  the  tack  of  the  patronage  teinds  ended  in  1737,  and 
that  tack  was  at  an  end  before  the  augmentation  was  granted. 
The  tack  of  the  vicarage  tithes  for  his  own  life,  or  for  the  life  of 
William  Murray,  is  at  an  end.  If,  for  his  own  life,  adding  fifty 
years,  it  would  have  expired  in  1787. 


CASES  ON  APPEAL  FROM  SCOTLAND.  15 

"  It  is,  therefore,  doubtful  if  the  tacks,  or  any  of  them,  existed         1814. 
at  the  date  of  the  interlocutor.  ' 

HKl'BURN 

4%  It  therefore  becomes  necessary  to  find,  that  so  much  of  the  Lord  v. 

Ordinary's  interlocutor  as  assumes  the  existence  of  the  tacks  be    C*LL^DER> 
altered,  in  order  to  leave  the  question  open." 

The  Lord  Chancellor, 

"  I  move  the  adjournment  of  the  cause,  in  order  to  have  time 
to  draw  up  the  precise  words  of  the  judgment." 

The  Lords  in  Parliament  find,  that  the  obligation  contained 
in  the  disposition  of  1682,  by  Adam  Hepburn  to  Sir 
William  Primrose,  extends  only  to  free  and  relieve  the 
patronage  and  vicarage  teinds,  respectively  comprised  in 
the  tacks  and  prorogations  of  tacks,  by  such  disposition 
respectively  assigned,  from  all  augmentations  of  the  mi- 
nister's stipend,  during  the  hail  space  and  years  then  to 
come  and  unexpired  of  the  said  tacks,  and  prorogations 
of  tacks  respectively,  and  that,  therefore,  the  appellant, 
James  Hepburn,  is  not  bound  to  relieve  the  said  teinds 
respectively,  after  the  expiration  of  the  said  tacks  and 
prorogations  of  tacks  respectively;  and  inasmuch  as 
the  several  tacks  and  prorogations  of  tacks  of  the  said 
parsonage  teinds,  and  vicarage  teinds  respectively,  might 
expire  at  different  times :  Find,  that  after  the  expiration 
of  the  tacks  and  prorogations  of  tacks,  of  one  of  the  said 
denominations  of  teinds,  the  said  Adam  Hepburn  is 
bound  to  such  relief  only  in  proportion  to  the  charge  of 
stipend  on  the  other,  of  the  said  denominations  of  teinds, 
and  during  so  long  time  only  as  the  tacks  and  proroga- 
tions of  tacks  of  such  other  denomination  of  teinds  should 
continue :  and  it  is  therefore  ordered  and  adjudged,  that 
all  parts  of  the  several  interlocutors  complained  of  in  the 
said  appeal,  which  are  inconsistent  with  the  said  findings, 
be,  and  the  same  are  hereby  reversed.  And  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  to  do  therein  what  may  be  just 
and  consistent  with  the  said  findings  and  reversal. 

For  Appellant,  Wm.  Adam,  Jas.  Moncreiff. 
For  Respondent  Sir  J.  Callander,  Sir  SamL  Romilhj,   T/io. 

Thomson. 

For  Respondent  Jas.  Justice,  Wm.  G.  Adam,  John  AP Far- 
lane. 
Note. — Unreported  in  the  Court  of  Session. 
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grieve       Adam  Grieve,  Eldest  Son  and  Heir-at- 

»•  Law  of  the  deceased  William  Grieve,    y  *     dlant  • 

ci.nninohame,  QfjgJnal  Lessee  of  the  lands  of  Bar-  ' 
laugh. 
Lieut-Colonel  Francis  Cunninghame 
of  Dunduff;  and  (by  Revivor)  Wil- 
liam Grieve,  Ensign  in  the  Ayr- 
shire Militia,  Eldest  Son  and  Heir  of 
the  deceased  William  Grieve,  second 
Son  of  the  said  Original  Lessee. 


►  Respondent*. 


House  of  Lords,  13th  June  1814. 

Lease — "  Heirs,"  meaning  op  term — T^at  it  Includes — 
Assignees  and  Subtenants. — 1st,  A  lease  bore  to  be  to  the  ten- 
ant and  his  heirs,  secluding  assignees  and  subtenants,  without  the 
consent  of  the  landlord.  The  tenant  made  a  will,  assigning  the 
lease  at  his  death  to  his  second  son,  who,  on  his  death,  claimed 
the  possession  of  the  farm  in  virtue  of  it.  He  was  opposed  suc- 
cessfully by  the  landlord ;  on  the  eldest  son  claiming  his 
right,  the  landlord  then  came  forward  and  gave  his  consent  to 
the  assignation  of  the  father  to  the  second  son.  Held  this 
consent  to  validate  the  assignation  of  the  lease  by  the  father. 

2d.  Question, ^whether  "  heirs"  in  a  lease  can  be  held  to  in- 
clude heirs  nominate  of  the  father,  or  was  to  be  confined  to 
heirs  at  law  ? 

This  case  is  reported  at  p.  571  of  Volume  IV.,  which  see 
for  the  particular  circumstances  of  the  case. 

The  question  regarded  a  lease,  which  bore  to  be  to  the  tenant 
and  his  heirs,  excluding  assignees  and  subtenants  without  the 
landlord's  consent.  The  tenant  had,  in  contemplation  of  death, 
and  seeing  his  eldest  son  to  be  unfit  to  succeed  him  in  the 
farm,  assigned  the  lease,  by  will,  to  his  second  son,  William 
Grieve. 

This  assignation  of  the  lease  having  been  questioned  by  the 
landlord,  the  second  son  contended  that  the  term  "  heirs"  in 
the  lease,  meant  not  only  heirs-at-law,  but  heirs  in  general — 
heirs  nominate,  in  short  any  heir  whom  his  father  might 
appoint;  while,  on  the  other  hand,  the  landlord  contended 
that  it  could  only  apply  to  the  heir-at-law.  The  Court  of 
Session  held  that  the  term  heirs  could  refer  only  to  the  eldest 
son.  This  judgment  was  appealed  to  the  House  of  Lords,  and 
the  Lord  Chancellor  remitted  the  cause  for  reconsideration. 
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Under  this  remit  from  the  House  of  Lords,  the  following        isi4. 
interlocutor  was  pronounced  by  the  Court  of  Session,  of  this      0BIEVE 
date  : — u  The  Lords  having  resumed  consideration  of  this  v- 

"  petition,  and  ot  the  order  and  remit  from  the  House  of        &c. 
"  Lords  therewith  produced ;  and  having  advised  the  same    ov' 21* l805' 
44  with  the  mutual  memorials  for  the  parties,  and  having  con- 
u  sidered  the  interlocutors  referred  to,  in  the  said  order  and 
"  remit,  they  adhere  to  the  interlocutors  appealed  from  by 
"  the  petitioners."     In  the  action  of  reduction  at  the  appel- 
lant's instance,  the  Court,  of  same  date,  pronounced   this  Not.  21, 1805. 
interlocutor : — u  The  Lords  conjoin  the  process  of  reduction 
u  raised  by  Adam  Grieve  against  William  Grieve,  with  the 
"  process  of  declarator  at  the  instance  of  the  said  Adam 
"  Grieve  against  Lieut-Colonel  Francis  Cunynghame,  and 
"  reduce,  decern,  and  declare,  in  terms  of  the  rescissory  and 
u  declaratory  conclusions    of   the    libel,    against  both    the 
"  defenders,  and  decern  against  William  Grieve  in  the  re- 
*  moving."* 

*  Opinions  of  the  Judges. 
Lord  President  Campbell  said, — "I  think  the  interlocutor 
wrong.  4  Heirs'  simply  means  heirs  whatsoever,  in  any  destination 
of  succession,  *.&,  all  heirs  entitled  to  succeed  secundum  subjectam 
mataiam.  It  is  the  reverse  of  a  tailzie,  where  certain  heirs  alone 
are  called  and  others  cut  off. 

"Sometimes  heirs  designative  are  meant,  who  take  not  as 
actual  representatives  of  their  predecessors,  but  as  conditional 
institutes  or  as  standing  in  his  place  by  the  more  legal  jus  represen- 
tatoanig,  eg.,  the  case  of  a  legacy  to  heirs,  and  where  the  original 
legatee  has  predeceased,  the  legacy  lapses  as  to  him,  but  is  good 
to  his  heirs  designative ;  or,  suppose  I  call  to  my  succession,  1st., 
the  heirs  of  my  body,  whom  failing,  the  heirs  of  A.  B.  or  A.  B. 
and  his  heirs ;  but  A.  B.  dies  before  the  succession  opens  to  him, 
and,  consequently,  before  he  has  any  vested  right  in  him,  which 
he  can  settle  or  dispose  of.  But  here  the  right  was  actually  vested 
in  the  father  when  he  settled  his  succession,  and  the  heir  named 
by  him  had  actually  succeeded  before  the  special  term  was  elapsed. 
The  construction  of  tacks,  and  even  feus,  originally  was  very 
strict,  but  by  degrees  this  was  relaxed.  A  tack  did  not  at  first 
go  to  heirs;  afterwards,  however,  they  became  heritable,  and 
when  they  did  so,  tacks  were  just  as  much  heritable  as  feus.  The 
tacksman  has  the  same  right  to  regulate  his  succession  that  vassals 
have,  although  there  may  be  clauses  de  non  alienando. 

"  In  tacks  it  was  understood  that,  although  heritable,  there  was 
an  implied  or  virtual  exclusion  of  assignees,  i.e.,  of  alienation, 
though  not  of  adjudging.     Even  this  is  now  confined  to  tacks  of 
VOL.  VI.  B 
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18U.  An  arrangement  seems  then  to  have  been  gone  into  with 

William  Grieve,  by  which  the  landlord  consented  to  allow  him 
to  retain  the  farm,  and  it  was  thought  at  the  time,  that  Adam 


GRIEVE 

V. 

CUNTNGHAMS, 


&C. 


ordinary  duration,  e.g.,  nineteen  years,  but  longer  tacks  require 
express  clauses  of  seclusion  in  order  to  bar  assignees  voluntary 
or  legal.  It  may  be  highly  expedient  often  to  exclude  adjudge rs  ; 
bat  all  this  had  nothing  to  do  with  succession.  Why  should  the 
landlord  interfere  in  the  tenant's  succession,  more  than  the  tenant 
in  the  landlord's!" 

Lord  Justice-Clerk  Hope. — "  I  am  for  altering.  Heir  or  heirs 
in  possession,  are  words  which  imply  a  power  to  name  an  heir. 
Assignee  is  quite  a  distinct  character  from  heir.  The  latter  takes 
in  his  father's  lifetime.  The  words  "  shall  have  succeeded  to,"  etc., 
exclude  the  supposition  of  legal  succession.  On  the  whole,  I  am 
for  altering." 

Lord  Woodhouselke. — "  I  was  formerly  for  the  interlocutor, 
but  now  have  a  doubt,  and  incline  to  alter.  I  am  influenced  much 
by  the  opinion  intimated  in  the  remit  of  the  House  of  Lords. 
The  special  words  of  the  tack  here  do  not  seem  properly  to  relate 
to  the  heir-at-law.  The  word  would  have  been  heirs  only  if  that 
had  been  meant." 

Lord  Bannatyne. — "  I  am  for  adhering." 

Lord  Craig. — "  I  am  for  adhering  to  the  strict  legal  construc- 
tion of  the  words  in  deeds.  The  words  are  clear  here.  The 
heir  means  the  eldest  son.  I  cannot  distinguish  between  a  second 
son  and  a  stranger,  put  into  possession." 

Lord  Armadale. — "  To  get  at  the  just  grounds  of  decision,  we 
must  throw  aside  the  alleged  doctrines  here  advanced  by  William 
Grieve.  It  is  not  sufficient  with  us  to  name  an  heir.  The 
granter  must  by  deeds  dispone.  If  Grieve  had  simply  named  an 
heir  to  his  tack,  it  would  have  been  ineffectual.  I  also  throw 
aside  sui  et  necessarii  hcertdes.  There  is  no  such  distinction  with  us. 
To  come,  then,  to  the  case,  I  think  the  word  '  heirs'  here  means 
heir-at-law.  The  words  as  to  the  possession,  are  expletive  only. 
There  must  have  been  many  cases  to  that  purpose  before  Minto's 
case.  There,  there  is  no  hint  of  any  such  doctrine.  If  the  tenant 
may  give  the  tack  to  the  second  son,  it  may  be  given  to  any  one 
of  the  children — to  a  brother,  to  an  uncle,  to  a  stranger.  That  is  a 
necessary  consequence  of  the  doctrine.  The  same  form  of  deed 
precisely  will  suit  all  these  cases.  The  general  principle  is,  as  to  all 
deeds  of  provision,  and  more  especially  mutual  contracts.  The 
destination  to  heirs  means  heirs  of  line.  In  a  tailzie  to  a  person 
and  his  heirs,  it  would  be  a  singular  doctrine  that  he  could  name 
a  stranger  heir.  More  especially  is  this  true  in  tacks.  If  not, 
why  does  a  tack  which  is  conquest,   not   go   to  the  heir   of 
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Grieve,  the  eldest  son,  had  acquiesced  in  this  arrangement.        isu. 
Afterwards,  however,  he  thought  proper  to  repudiate  this 
transaction,  in  so  far  as  he  was  concerned,  and  insisted  on  his 


OUNYNQHAME, 


conquest,  which  is  clear.  But  here,  over  and  above  that,  is  an 
exclusion  of  assignees,  thus  strengthening  that  destination.  In 
short,  it  is  a  favour  to  heirs  of  line  in  all  such  destinations.  A 
bond  secluding  executors,  brings  forward  the  heir  of  line,  though 
not  named." 

Lord  Meadowbank. — "I  was  against  the  judgment  in  Minto's 
case.  It  was  always  common  in  practice  for  the  tenant  to  name 
his  heir.  If  the  word  heirs  had  not  been  in  this  tack  at  all,  still 
it  would  have  gone  to  heirs.  There  could  not  be  a  delectus  persona 
of  the  individual  heir  at  the  distance  of  thirty-eight  years.  He 
had  an  interest  in  an  heir  who  should  have  a  good  stock,  but 
none  in  any  particular  child.  The  object  of  the  landlord  was 
merely  to  give  such  a  grant  as  would  induce  the  tenants  to  expend 
on  the  land  liberally.  Exclusion  of  assignees  meant  merely  to 
hinder  from  carrying  the  tack  to  the  market.  The  heir  to  whom 
a  thing  is  left  at  death,  is  neither  a  legal  nor  a  conventional 
assignee.  It  is  the  interest,  both  of  tenant  and  landlord,  to  hold 
the  word  heir  as  meaning  heir  of  provision — that  person  who  shall 
be  a  good  tenant,  and  induce  a  liberal  treatment  of  the  land. 
But  it  is  said,  JUius  hares  esto  is  not  a  part  of  our  law.  But  I 
observe  tacks  at  first  excluded  charter  and  sasine.  They  might 
have  been  resigned  by  procuratory,  and  a  new  charter  to  a  new 
heir  goes  without  the  form  of  assignation.  I  return  to  this,  that 
it  is  not  the  landlord's  interest  (to  limit  the  succession  thus),  so 
we  cannot  imply  such  a  purpose.  Further,  I  agree  with  the  Lord 
Justice-Clerk's  construction  of  the  special  words,  here  it  implies 
that  the  granter  had  a  choice  of  heirs,  and  even  a  plurality.  I 
cannot  hold  these  words  pro  non  scripto,  if  I  can  find  a  reasonable 
meaning  for  them." 

Lord  Hermand. — I  am  for  adhering.  In  Minto's  case  I  thought 
the  judgment  right.  Words  "  succeeded  to,"  &c,  imply  heir-at- 
law.  "  Heir  or  heirs,"  mean  heirs  portioners.  As  to  conse- 
quences in  that  case  I  care  not  for  them.  There  is  no  hardship 
in  such  construction.  He  may  go  to  the  landlord  if  a  deviation 
from  the  first  purpose  is  meant.  A  good  landlord  will  not  refuse 
for  his  own  interest.  The  tenant's  deed  here  shows  that  he  knew  he 
was  doing  what  he  had  no  right  to,  and  that  without  an  assigna- 
tion or  disposition,  his  heir-at-law  would  take.  It  is  a  fraudu- 
lent and  clumsy  device.  As  to  Adam,  I  think  it  rigorous  and  not 
well-founded.  He  was  kept  out  of  possession  by  the  wrong  of 
the  father  and  the  neglect  of  the  landlord.  I  observe  further, 
that  there  was  a  liferent  tacked  to  the  thirty-eight  years.     It  is 
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1814.        rights,  contending  that  his  brother  could  not,  even  with  Hie 


grieve      consent  of  the  landlord,  retain  possession  of  the  farm,  nor  could 

cuntnohame  Colonel  Cunynghame  give  sucha  consent  as  would  prejudice 

&c.       '  his  rights,  because  the  original  lease  was  for  thirty-eight  years, 

and  if  alive  at  the  expiryof  that  term,  forthe  lifetimeof  his  father, 

and  in  case  of  his  death  "  for  the  lifetime  of  the  heir  or  heirs." 

It  appears,  too,  that  the  landlord  had  procured  a  renunciation 

of  the  lease  from  William  Grieve,  the  second  son,  on  condition 

of  granting  him  a  new  lease.   The  respondents  contended  that 

this  was  all  that  was  necessary  without  any  interference    or 

consent  on  the  part  of  the  appellant,  the  eldest  son. 

On  reclaiming  petition,  therefore,  against  the  above  inter- 
locutor, the  appellant  pleaded  that  though  the  stipulation  in 
the  arrangement  alluded  to,  had  been  that  Colonel  Cunyng- 
hame should  consent  to  the  assignment  of  the  lease,  it 
could  not  at  all  improve  the  situation  of  the  respondents. 
For  what  is  the  express  condition  on  which  the  consent  is 
given  ?  It  is,  that  the  original  lease  shall  be  annihilated,  and 
a  new  lease  granted  for  such  a  rent,  and  of  such  a  duration,  as 
shall  be  afterwards  fixed.  Now,  a  consent  to  assignment 
qualified  with  such  a  condition  is,  in  truth,  no  consent  at  all ; 

material  to  him  whether  that  life  is  long  or  short  Such  a  judg- 
ment would  affect  the  construction  of  the  word  heirs  in  a  marriage 
contract.  It  would  enable  the  father  to  give  his  estate,  so  pro- 
vided, to  a  younger  son  or  daughter." 

Lord  Methven. — "  I  am  for  adhering.  William's  right  is  by 
assignation  merely." 

Lord  Cullen. — "  I  adhere." 

Lord  Bannatyne. — "The  remit  from  the  House  of  Lords 
rather  acknowledges  the  general  principle  of  our  judgment,  and 
sends  back  the  case  on  the  special  words  of  the  tack.  I  throw  oat 
of  view  the  expediency  or  inexpediency  of  such  exclusions.  That 
is  the  business  of  the  parties.  I  think  that  where  a  lease  is  to 
heirs,  and  excludes  assignees,  he  cannot  assign  at  his  death,  under 
colour  of  naming  an  heir.  If  that  be  allowed,  it  will  defeat  the 
exclusion  of  assignees  entirely.  I  am  not  moved  by  the  special 
words.  "  Heir  or  heirs,"  is  either  a  careless  expression,  or  means 
heirs  portioners."     The  Court  adhered. 

Vide  President  Campbell's  and  Hume's  Coll.  of  Session  Papers. 

At  another  advising  on  18th  February  1806,  the  Court  adhered 
on  the  merits,  but  in  respect  of  the  landlord  withdrawing  his 
objection.  The  following  opinions  were  delivered  on  this 
occasion : — 

Lord  President. — "  By  allowing  the  landlord  to  interfere  with 
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for  it  is  downright  mockery  to  call  that  a  consent  to  a  deed,  of       1814. 
which  the  condition  is,  that  the  deed  itself,  and  all  that  is  con-      OBIBV~ 
nected  with  it,  shall  be  eoepso  destroyed.  v- 

lhe  Court  were  pleased,  of  this  date,  to  pronounce  this  in-        &o. 
terlocutor  in  the  removing  at  Colonel  Cunynghame's  instance  ^a^^uSST* 
against  William  Grieve : — u  The  Lords  having  resumed  con- 
"  sideration  of  this  petition,  along  with  the  conjoined  actions  of 
"  reduction  and  declarator,  at  the  instance  of  Adam  Grieve 
"  against  Lieutenant-Colonel  Francis  Cunynghame,  the  pur- 
u  suer  in  this  process  of  removing ;  in  respect  that  the  said 
u  Lieutenant-Colonel  Francis  Cunynghame  has  now  by  peti- 
u  tion,  dated  10th  December  1805,  given  in  by  him  in  the 
"  said  conjoined  process,  judicially  declared  that  he  consents 
"  to  the  petitioner,  William  Grieve,  being  continued  in  pos- 
"  session  of  the  farm,  and  to  his  being  assoilzied  from  the 
"  action  brought  against  him ;  they  do  assoilzie  him  accord- 
"  ingly  and  decern ;  reserving  all  other  questions  which  may 
"  arise  upon  the  terms  or  effect  of  the  agreement  referred  to 
"  in  the  said  petition  and  relative  minute." 

And  in  the  conjoined  action  at  the  appellant's  instance 
against  Colonel  Cunynghame  and  William  Grieve,  the  judg- 

the  tenant's  succession,  an  unfair  transaction  seems  now  to  have 
taken  place." 

Lord  Meadowbank. — "  See  the  case  for  Alexander  Ramsay 
Valleotine,  where  the  landlord's  consent  was  held  as  not  a  patri- 
monial right,  which  he  could  convey  or  sell." 

Lord  Polkemmet. — "  The  proceedings  seem  to  be  at  an  end  by 
this  arrangement." 

Lord  Justice-Clerk. — "  We  must  determine  between  the  two 
brothers." 

Lord  Hermand. — "  The  landlord's  consent  comes  too  late,  be- 
sides it  is  qualified." 

Lord  Balmdto. — "  This  is  not  a  continuation  of  the  old  lease, 
bat  a  new  lease." 

There  were  six  judges  to  five  in  finding  that  the  landlord  was 
still  entitled  to  prefer  the  second  son. 

Advising,  14th  November  1806. 

Their  Lordships  alter  and  find  the  lease  belongs  to  A.  Grieve. 

Lord  President  said, — "  The  interlocutor  1  think  wrong,  as 
it  necessarily  follows  from  that  final  interlocutor  against  William 
Grieve,  that  Adam  must  have'the  right.  The  landlord's  consent 
comes  too  late." 

Advising,  10th  March  1807. 
Judges  alter  the  previous  interlocutor. 
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1814.        ment  was  as  follows: — "The  Lords  having  resumed  eon- 
orirvb       "  sideration  of  this  petition  for  William  Grieve,  and  of  the 
»■  "  petition  for  Lieutenant-Colonel  Francis  Cunynsrhame  with 

&o.  "  answers  for  Adam  Grieve,  and  minute  lor  the  petitioners, 
p  Mi^fSJ*  "  find  that  Adam  Grieve,  as  the  eldest  son  and  heir-at-law 
"  of  the  deceased  William  Grieve,  was  entitled,  by  the  terms 
u  of  the  lease  in  question,  to  succeed  as  tacksman  on  the  death 
"  of  his  father ;  and  that  he  could  not  be  deprived  of  his  said 
"  right  by  any  deed  executed  by  his  father,  without  consent 
u  of  the  landlord,  and  so  far  adhere  to  the  interlocutor  under  re- 
"  view;  but  in  respect  that  the  said  Lieutenant-Colonel  Francis 
"  Cunynghame,  the  landlord,  has  now,  by  a  petition  dated  4th 
"  December  1805,  judicially  declared  that  he  consents  to 
"  William,  the  second  son,  being  continued  in  the  possession 
"  of  the  farm,  and  to  his  being  assoilzied  from  the  actions 
"  brought  against  him,  they  do  assoilzie  him  accordingly ; 
"  reserving  all  other  questions  which  may  arise  upon  the 
"  terms  or  effect  of  the  agreement  referred  to  in  the  said  peti- 
"  tion,  and  in  the  relative  minute ;  find  that  the  said  Adam 
"  Grieve  having  been  led  to  insist  in  his  preferable  right  as 
"  eldest  son,  in  consequence  of  the  proceedings  which  had 
"  taken  place  at  Colonel  Cunynghame's  instance,  which  have 
"  now  been  put  an  end  to  by  the  said  petition  and  minute,  he  is 
"  entitled  to  be  indemnified  of  the  expense  thereby  occasioned, 
"  and  therefore  find  Lieutenant-Colonel  Cunynghame  liable 
"  to  him  in  expenses." 

On  reclaiming  petition  and  answers,  the  Court  pronounced 
Nov.  14, 1800.  *ms  interlocutor: — "  The  Lords  having  resumed  considera- 
u  tion  of  this  petition  and  answers  thereto,  alter  the  inter- 
"  locutor  reclaimed  against,  and  adhere  to  the  interlocutor 
"  of  21st  November  1805,  reduce,  decern,  and  declare  in 
u  terms  of  the  rescissory  and  declaratory  conclusions  of  the 
u  conjoined  libels  at  the  petitionees  instance  against  both  the 
"  defenders ;  find  the  defenders  conjunctly  and  severally  liable 
"  in  the  expense  incurred  since  the  date  of  the  said  inter- 
"  locutor,  21st  November  1805,  without  prejudice  to  their  re- 
"  lief  against  one  another  as  accords :  appoint  an  account 
"  thereof  to  be  given  in,"  &c. 

Against  this  judgment  the  respondent,  William  Grieve,  re- 
claimed, and  the  Court,  after  ordering  answers,  finally  pro- 
Mar.  10, 1807.  nounced  this  interlocutor : — "  Alter  their  interlocutor  of  the 
u  14th  November  last,  and  return  to  their  interlocutor  of  the 
"  18th  day  of  February  1806  years,  in  so  far  as  they  assoilzie 
"  the  petitioner  (William  Grieve)  from  the  process  of  remov- 
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"  ing  brought  against  him  by  Colonel  Cunynghame,  and  from        1814. 
u  the  action  of  reduction,  removing  and  damages  brought      OEIBVB 
u  against  him  by  Adam  Grieve,  and  of  new  assoilzie  him  from  »• 

u  both  these  actions,  and  dismiss  the  process  of  declarator  at         &c.     ' 
"  Adam  Grieve's  instance,  bat  refuse  this  petition  quoad  ultra, 
u  and  adhere  to  these  last  mentioned  interlocutors,  in  so  far 
"  as  they  find  that  Adam  Grieve  is  entitled  to  expenses,"  &c, 

The  appellant  brought  his  appeal  to  the  House  of  Lords 
against  this  last  judgment,  and  likewise  against  the  preceding 
interlocutor  of  the  18th  February  1806,  so  far  as  they  gave 
effect  to  the  transaction  between  Colonel  Cunynghame  and 
William  Grieve,  and  assoilzie  William  Grieve,  and  dismiss  the 
action  of  declarator  at  the  appellant's  instance. 

Pleaded  for  the  Appellant. — The  lease  was  for  thirty-eight 
years  certain,  andin  case  of  the  death  of  William  Grieve,  senior, 
during  that  period,  for  the  lifetime  "  of  the  heir  or  heirs  of  the 
"  said  William  Grieve,  who  shall,  at  the  end  of  the  said  thirty- 
"  eight  years,  have  succeeded  to,  and  shall  then  be  in  pos- 
"  session  of,  the  said  lands."  Now  as  far  as  regarded  this  life- 
rent lease,  William  Grieve,  senior,  could  not,  even  with  the 
consent  of  the  proprietor,  execute  a  valid  assignation,  for  by 
such  deed  he  could  give  nothing ;  because  its  necessary  effect 
being  to  exclude  the  heir-at-law,  there  could  not  be  an  heir 
who  had  succeeded  to  the  possession  of  the  lands.  The 
deed  must  therefore  have  been  inept;  it  could  not  carry 
anything  to  the  assignee,  and,  consequently,  the  right  of  the 
heir  must  have  remained  the  same  as  if  it  had  not  been 
granted.  No  consent  of  the  proprietor,  therefore,  even 
though  granted  at  the  instant  of  executing  the  deed,  could 
give  it  efficacy,  or  affect  the  right  of  the  appellant  as  the 
heir-at-law,  who  alone  had  right  to  succeed  to  the  lease. 

Pleaded  for  the  Respondents — 1.  Theclaim  at  the  instance  of 
the  appellant  is  utterly  groundless,  as  it  is  advanced  by  a 
person  who  does  not  hold  the  slightest  interest  in  the  lease, 
which  it  is  the  object  of  the  action  to  enforce.  The  lease  was 
granted  to  William  Grieve,  senior,  for  the  term  of  thirty-eight 
years,  and  the  lifetime  of  himself,  "  or  his  heir  who  should 
"  have  succeeded  to,  and  should  be  in  possession  of,  the  farm." 
When  that  period  had  elapsed,  William  Grieve,  junior,  suc- 
ceeded to  his  father  in  virtue  of  the  deed  by  which  he  was 
nominated  and  appointed,  "  heir  entitled  to  succeed  in  the 
'*  lands  of  Barlaugh  and  Halkerston,"  and  by  which  the  tacks 
are  disponed  to  him,  with  the  express  exclusion  of  Adam 
Grieve,  the  appellant.     The  life  interest,  therefore,  commenc- 
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18H.        ing  at  the  termination  of  the  thirty-eight  years  of  specific  endur- 
MiTCHBLi.     ancej was  completely  vested  in  William  Grieve,  junior,  as  heir  of 
»•  his  father  in  possession  of  the  farm ;  and  that  life  interest  hav- 

'  "  ing  suffered  a  double  extinction  by  his  renunciation  and  by  his 
death,  the  lease  is  now  completely  at  an  end,  and  the  farm 
restored  to  the  actual  possession  of  the  respondent.  2d. 
Even  supposing  that  the  term  "  heir,"  as  used  in  the  lease, 
did  not  apply  to  William  Grieve,  junior,  the  heir  nominated 
by  the  deed ;  and  that  this  nomination  amounted,  therefore,  to 
a  departure  from  the  stipulation  of  the  lease ;  that  deviation 
from  the  order  of  succession  established  by  the  lease,  could 
only  be  called  in  question  by  the  landlord,  and  could  af- 
ford no  objection  against  William's  possession  available  to  the 
heir-at-law.  It  is  in  favour  of  the  landlord  alone,  that  such  a 
restriction  of  the  succession  to  the  heir-at-law  can  be  under- 
stood to  operate.  And  the  ground  upon  which  he  is  entitled 
to  challenge  the  assignation  is,  that  the  farm  is  transferred  to 
a  person  to  whom  he  is  not  obliged.  The  right  to  urge  this 
objection  is,  from  its  very  nature,  confined  to  the  landlord ;  and 
the  heirs  of  the  tenant  have  no  jus  qucesitum  to  insist  other- 
wise ;  because  this  right  to  challenge  the  assignation,  contrary 
to  the  terms  of  the  lease,  was  personal  to  the  landlord.  It 
was  so  found  in  Marquis  of  Tweeddale  v.  Hay,  8th  December 
M%futwi.  1801.  The  consent,  therefore,  of  the  landlord  was  alone  suf- 
ficient to  validate  the  right  in  William  Grieve. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  Sir  Saml.  Romilly,  John  Greenshields. 
For  the  Respondents,  John  FuHerton?  Francis  Horner. 


Thomas  Mitchell,  Soap-Manufacturer, 

Dunbar,  -  Appellant 

Messrs  John  Jamieson  and  Sons,  Mer- 
chants in  Leith,  ...        Respondents. 

House  of  Lords,  15th  June  1814. 

Sale — Market  Price — Misrepresentation — Compensation. — 
Circumstances  in  which  a  purchaser  of  tallow  was  held  not  en- 
titled to  object  to  the  sale  on  the  ground  of  alleged  misrepresent 
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tation  as  to  the  market  price  of  the  article  at  the  time  of  the        1814. 
bargain,  and  his  plea  of  compensation  repelled.    Affirmed  in  the 
House  of  Lords. 


MITCHELL 

V. 

JAMlBSON,&(7. 


The  appellant,  a  soap  manufacturer,  had  dealt  with  the 
respondents  in  tallow  during  several  years. 

On  the  12th  of  November  1804,  the  respondents  wrote  the  Nov.  12, 1804. 
appellant,  making  an  offer  to  sell  him  twenty  or  thirty  casks 
of  best  yellow  tallow,  at  £74  per  ton,  or  74s.  per  hundred- 
weight, and  six  months'  credit,  concluding  in  these  words : — 
"  To  wait  your  answer  in  course ;  that  price,  we  do  assure 
u  you,  is  under  the  present  price  of  the  market,  Kerr  and 
"  Pillans  having  sold,  within  these  few  months,  several 
u  hundred-weight  at  74s.  per  hundred-weight,  four  months. 
u  Scougall  and  other  holders  will  not  sell  at  £75  per  ton." 

The  appellant,  though,  as  he  stated,  sufficiently  supplied  with 
tallow,  was  induced  by  the  representation  of  the  respondents  as  Nov.  17, 1804. 
to  the  price,  to  offer  them  73s.  per  hundred-weight  for  twenty 
casks.  On  the  19th  November,  they  replied  to  him  in  the  Nov.  19, 18<M. 
following  terms : — "  Yours  of  the  17th  we  are  duly  in  receipt 
u  of.  Our  offer,  we  can  assure  you,  as  markets  are  going  for 
"tallow,  you  ought  to  consider  very  fair  at  74s.  per  hun- 
"  dred-weight,  as  many  sales  are  making  at  75s. ;  and  74s., 
u  three  months.  Many  holders  will  not  sell  at  these  prices, 
u  and  there  is  little  now  for  sale.  As  we  consider  you  one  of 
u  our  best  customers,  and  to  show  we  wish  to  deal  with  you, 
"  we  shall  half  the  difference,  and  make  the  invoice  out  at 
u  73s.  6<L,  six  months.  Annexed  you  have  the  particulars 
"  of  the  same,  and  bill  for  acceptance  per  £549,  2s.  6d., 
u  which  beg  you  will  do  the  needful  with,  and  return  it  to 
u  yours,"  &c. 

The  appellant  further  stated,  that,  relying  on  the  respon- 
dents' assurances  as  to  the  current  price  of  tallow,  he  accepted 
the  bill  as  the  price  of  the  twenty  casks ;  but  that,  in  less  than 
three  days,  he  found  that  he  had  been  imposed  on,  for,  of  this 
date,  he  received  a  letter  from  Mr  Sanderson,  agent  at  Dunbar  Nov.  22, 1804. 
for  Messrs  Ramsay,  Williamson,  and  Company,  Leith,  stating 
— "lam  desired  by  Messrs  Ramsay,  Williamson  and  Com  - 
u  pany  to  inform  you  they  can  supply  you  with  tallow — 
a  candle  tallow — at  71s.,  credit,  and  that  they  sold  soap  tallow 
a  at  67s.,  credit.  I  will  be  much  obliged  to  you  to  give  an 
a  order."  He  was  also  informed  that  the  respondents  had 
purchased  the  tallow  in  question  recently  before  from  Ramsay, 
Williamson  and  Company,  at  a  price  below  what  the  respon- 
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1804.        dents  had  represented  the  current  country  price  to  be.     In 
mitchbll     these  circumstances  he  resolved  to  have  deduction  from  the 
v-    ,     respondents,  and  for  this  purpose  he  bought  other  two  casks 
at  71s.  per  hundred- weight,  which  offer  the  respondents  ac- 
cepted. 

The  respondents  refused  to  give  deduction  for  any  over- 
charge of  price  of  the  twenty  casks  out  of  the  price  of  the  two 
casks ;  and  the  appellant  refusing  to  pay  without  such  deduc- 
tion, the  respondents  raised  the  present  action. 

In  defence  to  this  action,  the  appellant  stated  his  claim  of 
deduction  for  gross  overcharge,  and  to  that  extent  compensa- 
tion was  pleaded,  expressing  his  willingness  to  pay  the  balance. 

Dec.  13, 1806.  The  Lord  Ordinary  (Glenlee)  repelled  the  defences,  and  de- 
cerned ;  and  afterwards,  on  representation,  answers,  &c,  he 

July 7, 1807.  pronounced  this  interlocutor: — "Finds  that,  although  the 
"  defender  does  state,  and  state  truly,  that  the  certificates 
"  produced  by  the  pursuers  are  not  legal  or  admissible  evi- 
"  dence  of  the  entries  in  the  books  of  Ramsay,  Williamson 
"  and  Company,  and  other  merchants,  respecting  the  price  at 
"  which  they  made  sales  of  tallow  at  the  period  to  which  the 
44  dispute  between  the  parties  relates,  yet  he  does  not  expli- 
44  citly  aver  that  the  entries  in  the  books  of  the  said  merchants, 
"  or  in  those  in  the  pursuers  themselves,  are  different  from 
44  what  the  pursuers  state  them  to  be.  Finds  it  admitted  by 
44  the  defender  that,  within  three  days  of  his  having  concluded 
44  the  former  bargain,  on  the  19th  of  November  1804,  he  was 
44  fully  apprised  of  the  circumstances  on  which  he  now  founds, 
44  in  order  to  show  that,  in  said  former  bargain,  the  pursuers 
44  had  overcharged  the  tallow,  and  that  nevertheless  he  made 
44  no  complaint  to  them  ^whatever,  but,  on  the  contrary,  with- 
44  out  saying  a  word,  made  a  new  purchase  from  them,  on  the 
"  6th  December  1804,  of  the  tallow  for  the  price  of  which 
44  the  present  action  was  brought ;  further,  that  although  his 
44  bill  for  the  price  of  the  tallow  purchased  on  the  19th  of 
"  November  remained  all  along  in  the  hands  of  the  pursuers 
44  themselves,  yet,  when  it  fell  due,  at  the  distance  of  six 
44  months,  it  was  paid  by  the  defender's  banker  without  any 
u  objection  whatever.  And  the  Ordinary  is  of  opinion  that, 
44  under  these  circumstances,  the  defender's  plea  of  compensa- 
44  tion  on  account  of  the  alleged  overcharge  on  the  price  of 
44  the  tallow  purchased  by  him  on  the  said  19th  November 
"  1 804,  cannot  now  be  listened  to.  And  on  the  whole  matter, 
"  refuses  the  said  representation,  and  adheres  to  the  interlo- 
44  cutor  complained  of.     Finds  the  defender  liable  in  expenses, 
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u  and  remits  to  the  auditor  to  ascertain  the  amount  thereof,        18U. 

a  and  to  report.     Supersede  extract  till  November  next."  mitchell 

The  Lord  Ordinary  refused  short  representations  of  these  *. 

dates.     On  reclaiming  petition  to  the  Court,  their  Lordships  not.  24  and 

adhered  Dec- 16' 1807' 

aanere0*  Jan.  26, 1808. 

From  these  interlocutors  the  present  appeal  was  brought  to 
the  House  of  Lords. 

PUaded/or  the  Appellant — The  appellant  was  induced  to 
make  the  purchase  of  the  tallow  in  question  at  the  price  men- 
tioned by  the  representations  of  the  respondents,  that  such  was 
below  the  market-price.     These  representations  were  false  and 
fraudulent ;  the  contract,  therefore,  was  invalid,  and  the  appel- 
lant is  entitled  to  compensation  to  the  extent  of  the  difference  be- 
tween what  he  paid,  and  the  actual  average  market-price  at  the 
time,  which  price  only  he  intended  to  give,  and  for  which  he 
was  fraudulently  persuaded  by  the  respondents  to  believe  he 
was  actually  contracting.     2d,  He  did  not- surrender  his  right 
to  demand  such  compensation  by  paying  his  bill  when  due,  as 
any  person   holding  that  bill,  for  a  valuable  consideration, 
could  have  compelled  him  to  pay  it.     3d,  There  is  no  evidence 
that  the  sales  made  by  the  merchants  mentioned  by  name 
were  such  as  the  respondents  held  out ;  but  if  there  were, 
these  sales  would  not  prove  the  market-price ;  and  it  was  by 
the  representations  of  the  respondents  as  to  the  market-price, 
that  the  appellant  was  induced  to  make  his  purchase  at  the 
rate  he  did.     4th,  The  circumstances  of  the  price  at  which  the 
respondents  bought  these  goods,  the  price  at  which  they  sold 
him  the  last  parcel,  and  the  price  at  which  Messrs  Ramsay, 
Williamson  and    Company,   offered   to    supply  him, — were 
sufficient  proof  of  what  the  true  market-price  actually  was. 
But  if  not,  the  appellant  offered  to  prove  that  the  market- 
price  was  such  as  he  stated,  and  this  averment  he  ought  at  ' 
least  to  have  been  admitted  to  support  by  competent  evidence. 
Pleaded  for  the  Respondents. — The  defence  set  up  by  the 
appellant  is  irrelevant  and  inadmissible.      Besides,   on  the 
merits,  the  letter  of  the  respondents,  which  offered  the  appel- 
lant twenty  casks  of  tallow  at  74s.  per  hundred-weight,  is 
dated  the  12th  November.     The  letter  of  the  agent  of  Messrs 
Ramsay,  Williamson  and  Company,  which  informed  him  that 
they  had  tallow  for  sale  at  71s.  per  hundred-weight,  is  dated 
22d  November.     Of  an  article,  the  price  of  which  frequently 
fluctuates,  it  does  not  follow  that  the  market  price  was  not 
74s.  upon  the  12th  November,  because  a  particular  house 
offered  it  at  71s.  ten  days  afterwards.     But  if  any  inquiry 


JAMIES01f,&C. 


28         CASES  ON  APPEAL  FROM  SCOTLAND. 

18U.  could  be  instituted  upon  this  ground,  the  representation  of 
the  respondents  was  to  be  judged  of,  not  by  a  letter  of  the 
agent  of  Ramsay,  Williamson  and  Company,  but  by  the 
sales  of  that  house  at  the  period  in  question ;  and  the  respon- 
dents asserted  that  the  sales  of  this  house,  at  this  period, 
proved  the  truth  of  the  representation  made  by  them,  as  the 
following  note  of  the  sales  of  this  house,  from  the  5th  No- 
vember to  6th  December  1804,  established.  [Here  the  note 
of  sales  was  given.]  But  further,  this  letter  of  the  agent  of 
Ramsay,  Williamson  and  Company,  was  received  by  the  ap- 
pellant, two  days  after  he  had  sent  his  acceptance  for  the  tallow 
in  question,  but  before  that  tallow  was  delivered.  If  the  cir- 
cumstance of  which  he  was  therein  apprized,  could  have  any 
effect  upon  his  bargain  with  the  respondents,  he  might  and 
ought  to  have  refused  to  receive  the  tallow,  and  have  insisted 
to  have  his  acceptance  delivered  up  to  him.  At  all  events, 
they  ought  to  have  been  immediately  apprized  of  it ;  but 
according  to  his  statement,  as  the  truth  was,  they  were  not 
apprized  of  it  until  a  demand  was  made  for  payment  of  the 
two  casks  of  tallow,  for  which  the  present  action  was  brought ; 
that  is,  not  until  the  month  of  January  1806,  upwards  of  a 
year  afterwards.  The  receiving  delivery  of  the  tallow  in 
question  without  complaint,  after  the  appellant  was  in  posses- 
sion of  the  ground  upon  which  he  has  now  attempted  to  raise 
an  objection,  was  of  itself  alone  sufficient  to  negative  his  pre- 
sent defence.  Besides,  he  might  have  insisted  for  redelivery 
back  of  his  bill.  A  bill  at  six  months  could  not  be  discounted 
within  two  days  after  its  date.  The  bill  was  still  in  the  re- 
spondents* hands ;  at  all  events,  he  might  have  received  the 
tallow  under  protest,  or  upon  notice  reserving  his  objection. 
He  did  not  bring  an  action  for  redelivery  of  the  bill.  He  did 
not  reject  the  tallow.  He  did  not  even  receive  it  under  pro- 
test. He  takes  it,  and  gives  no  notice  whatever  of  the  ob- 
jection as  to  the  faimess  of  the  bargain  and  sale.  Listead 
of  this,  he  orders  two  casks  more  at  71s.  per  hundred- weight, 
maintaining  a  perfect  silence  at  the  time,  of  his  intention  to 
claim  deduction  froin  the  price  of  these  of  the  alleged  over- 
charge. These,  the  respondents  contend,  are  circumstances, 
which,  in  law,  totally  exclude  the  claim  made  by  the  appel- 
lant. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirmed. 


CASES  ON  APPEAL  FROM  SCOTLAND.  29 

For  Appellant,  Sir  Saml.  Romilly,  J.  P.  Grant.  1814- 

For  Respondents,  M.  Nolan,  W.  G.  Adam.  jambson 

Note.— Unreported  in  the  Court  of  Session.  russell,  &o. 


James  Jameson,  Merchant,  Leith,         -        Appellant ; 

John  Russel  and  James  Thomson, 
Builders  in  Leith,       -  Respondents. 

House  of  Lords,  17th  June  1814. 

Feu  Contract  for  Building — Stipulation — Articles  of  Roup 
—Plan — Decree  Arbitral. — In  a  sale  of  feus  for  building 
houses,  there  was  a  stipulation  in  the  articles  of  roup,  that  the 
houses  built  should  be  conform  to  a  uniform  plan,  and  of  a  cer- 
tain elevation.  The  respondents,  builders,  purchased  the  ground 
for  building,  and  proceeded  to  erect  their  houses.  In  a  suspen- 
sion and  interdict,  held  that  thej  had  not,  in  substance,  deviated 
from  these  conditions  as  to  building.  Affirmed  in  the  House  of 
Lords,  with  £170  of  costs. 

A  sale  of  feus  for  building  houses  of  grounds  on  Leith 
Links,  was  made  by  the  appellant  to  the  respondents,  builders 
in  Leith,  in  which  there  was  a  stipulation  in  the  articles  of 
roup,  that  the  houses  built  should  be  conform  to  a  uniform 
plan,  and  of  the  elevation  of  39  feet  in  front,  and  a  plan  was 
drawn  out  and  subscribed,  as  relative  thereto. 

It  appeared  that  the  builders,  as  they  proceeded  to  build 
the  houses,  found  that  an  alteration,  both  on  the  levels  and  on 
the  elevation  of  the  cellars  of  the  houses  would  be  necessary, 
and  these,  no  sooner  than  discovered,  were  communicated  to 
the  appellant,  and  his  acquiescence  obtained  to  the  several 
deviations  as  they  occurred.  A  new  plan  was  made  out,  em- 
bracing these  elevations,  and  it  was  subscribed  by  the  appel- 
lant, and  lodged  in  the  Dean  of  Guild's  office. 

Even  this  latter  plan  was  not  strictly  adhered  to ;  because 
when  the  respondents  began  to  build,  several  alterations  oc- 
curred to  them  as  desirable,  which  they  communicated  to  the 
appellant,  and  he  yielded  in  many  respects  to  these  alterations. 
The  alterations  to  which  the  appellant  consented  were  :  1st, 
Front  to  be  rustic  work,  instead  of  plain ;  2d,  Cellar  windows 
permitted,  contrary  to  the  plan,  &c.  Accordingly,  in  these 
circumstances,  four  houses  on  the  west  were  actually  built  and 
finished,  with  the  alterations  now  specified  and  sundry  others, 
but  there  was  no  alteration  made  on  the  height  of  the  side  or 
gable  walls,  which,  by  the  articles  of  roup,  were  stated  to  be 
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18U.  at  39  feet.  The  buildings  thus  erected  were  seen  in  their 
amesom  progress  by  the  appellant,  passing  and  repassing  to  his  dwell- 
ing house  every  day,  and  as  they  were  carried  on  from  be- 
ginning to  end  with  his  knowledge,  and  consent,  and  appro- 
bation, so  they  were  allowed  to  stand  before  his  eyes  for  a 
period  of  almost  three  years  unchallenged. 

In  proceeding  with  the  other  buildings  on  the  east  area, 
they  were  resolved  to  build  the  houses  perfectly  uniform  with 
those  already  built  on  the  west  area,  when  they  were  inter- 
rupted by  the  appellant,  on  the  ground  that  they  were  de- 
viating from  the  plan.  A  variety  of  procedure  followed, 
with  a  reference  made  to  Lord  Newton,  who  issued  a  decree 
Dec.  4, 1809.  arbitral,  finding  "  that  the  third  article  of  the  conditions  of 
"  roup  must  be  the  governing  rule  for  ascertaining  the 
"  height  of  the  houses  to  be  built  thereon,"  and  which 
declared  the  height  not  to  be  more  than  thirty-nine  feet  in 
front;  but,  not  satisfied  with  this,  he  presented  a  bill  of 
suspension.  Lord  Balmuto  pronounced  this  interlocutor : — 
"  Having  advised  the  bill  of  suspension  and  interdict  for 
"  James  Jameson  and  Others,  with  the  answers  for  James 
"  Thomson  and  John  Eussel,  replies  thereto,  with  the  sub- 
"  mission  and  decree  arbitral  betwixt  the  parties,  the  report 
"  by  Messrs  Laing  and  Burn  in  terms  of  the  decree  arbitral ; 
u  in  respect,  it  appears  to  the  Lord  Ordinary,  that  the  question 
"  in  dispute  relates  to  the  elevation  or  height  of  the  side  walls 
u  of  the  houses  building  by  the  respondents,  from  the  level  of 
u  the  ground  on  which  they  are  erected,  and  which,  from  the 
u  articles  of  roup  and  decree  arbitral  founded  on,  is  declared 
M  to  be  thirty-nine  feet ;  and  as  the  report  above  mentioned, 
"  ordered  by  the  arbiter,  ascertained  the  level  of  the  ground 
"  from  which  the  height  is  to  be  taken,  to  be  four  feet  three 
"  inches  below  the  under  bed  of  the  base  coarse  already  laid ; 
"  and  as  the  plan  in  process  referred  to  by  Messrs  Laing  and 
"  Burn,  as  relative  to  their  report,  ascertains  that  the  side 
a  walls  of  the  respondents'  building  are  to  be  conform  to  the 
"  said  plan,  and  do  not  exceed  thirty-nine  feet  from  the  level 
u  fixed  upon  by  the  reporters,  refuses  the  bill,  and  removes 
"  the  interdict,  but  finds  no  expenses  due  to  either  party."* 

*  Note  by  the  Lord  Ordinary : — 

"  It  does  not  appear  to  the  Lord  Ordinary,  that  there  is  any 

"  ground  of  complaint  that  the  intermediate  stories  of  the  houses  are 

"  not  exactly  the  same  as  those  built  upon  the  opposite  side  of  the 

"  square,  provided  the  height  of  the  side  walls  do  not  exceed  thirty- 
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Against  this  interlocutor  the  appellant  reclaimed  to  the        ism. 

Court ;  and  the  Court,  after  remitting  again  to  the  Messrs    LOCKHABT 

Laing  and  Burn,  to  give  in  a  report  on  special  points  specified,  »• 

finally  adhered  to  the  Lord  Ordinary's  interlocutor  reclaimed  Mar.  3,  i8io. 

against,  with  expenses.     And  a  further  petition  was  also  re- 
ft,^ Mar.  10, 1810. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

But  the  House  of  Lords,  after  hearing  counsel, 

Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirmed,  with  £170  costs. 

For  Appellant,  William  Adam,  Ja.  Abercromby. 
For  Respondents,  Sir  Saml.  Romilly,  Thos.  W.  Baird. 
Note. — Unreported  in  the  Court  of  Session. 


Respondents. 


Sir  Alexander  Macdonald  Lockhart  of 
Lee  and  Carnwath,  Bart.,  -        -  Appellant. 

Sir  Charles  Ross  of  Balnagowan,  Bart.,- 
and  Henry  Jardine,   Esq.,  Executors 
and  Legatees  of  Charles  Lockhart  Wishart, 
Count  Lockhart,  deceased,  and  Robert 
Lockhart,  Esq.,  - 

House  of  Lords,  1st  July  1814. 

Testament — Conditional  Institution  or  Substitution — Move- 
ables— Heritable  Destinatione. — A  party  conveyed  to  his 
sod,  and  his  heirs,  executors,  and  assignees,  his  whole  heritable 
and  moveable  estate,  including  his  whole  "  jewels,  silver-plate, 
"  pictures,  marbles,  alabasters,  &c.,  and  all  kinds  of  household 
"  furniture,  and  in  general  all  goods  and  gear  belonging  to  him 
"  at  the  time  of  his  death."  Of  same  date  he  executed  a  deed, 
^pressing  his  will  and  intention  to  be,  that,  in  the  event  of  his 
dying  without  leaving  heirs-male  of  his  body,  the  furniture, 
silver-plate,  and  pictures  in  his  mansion-houses  of  Dryden  and 
Carnwath,  should  go  to  the  heir  of  entail  succeeding  to  these 
states  of  Dryden  and  Carnwath,  and  assigned  and  disponed  the 


"  sine  feet  The  letter  from  the  feuars,  addressed  to  Mr  Jameson, 
"  intimates  their  desire,  that  the  level  of  the  first  floor  might  be  four 
"  &et  above  the  level  of  the  ground,  on  which  it  is  presumed  Mr 
"  Jameson  acquiesced ;  and  the  difference  betwixt  that  which  was 
u  were  proposed  and  the  height  of  the  first  floor  as  now  erected,  is 
"  only  three  inches,  according  to  Messrs  Laing  and  Burn's  report." 
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same  to  these  collateral  heirs-male  accordingly.  His  son  sur- 
locrhart  vived  him,  and  executed  a  deed  bequeathing  otherwise  this 
row  &c  moveable  estate.     Held  that  this  was  a  conditional  institution, 

and  not  a  substitution,  and  that  the  son,  on  succeeding,  was 

entitled  to  dispose  of  the  property  as  absolute  proprietor,  in  any 

way  he  might  think  proper. 

James,  Count  Lockhart,  was  possessed  of  the  estates  of 
Carnwath  and  Dryden,  held  under  strict  entail. 

He  held  other  estates  in  fee-simple,  and  possessed  consider- 
able personal  estate,  as  well  as  the  furniture,  pictures,  library, 
&c,  in  his  family  mansion-houses  of  Dryden  and  Carnwath. 
Jan.  9, 1782.  He  made,  of  this  date,  his  will,  by  two  separate  instruments, 
which  were  stated  to  have  been  written  out  and  framed  by  the 
same  person,  executed  on  the  same  day,  and  attested  by  the 
same  witnesses. 

By  one  of  these  instruments  he  assigned  and  disponed,  "  to 
"  and  in  favour  of  Charles  Lockhart,  his  only  son,  and  his 
"  heirs,  executors,  and  assignees,  all  and  whatsoever  debts  and 
"  sums  of  money,  heritable  and  moveable,"  &c.  "  As  also 
u  jewels,  silver-plate,  pictures,  marbles,  alabaster,  china  ware, 
"  bed  and  table  linen  of  all  kinds,  household  furniture,  out- 
"  sight  and  inside  plenishing,  corns,  cattle,  horse,  &c,  and  in 
"  general  all  and  sundry  goods,  gear,  and  effects,  of  whatever 
"  kind,  quality,  or  denomination,  which  should  pertain  and 
u  belong  to  him  at  the  time  of  his  death ;"  subject  to  the  pay- 
ment of  his  debts  and  any  legacies  he  might  leave  by  a  writ 
under  his  hands. 

The  other  instrument  set  forth  that,  considering  "  that  I 
"  have  for  several  years  past  expended  considerable  sums  of 
"  money  in  furnishing  my  house  of  Dryden  ;  and  it  being  my 
"  will  and  intention,  in  the  event  of  my  said  estate  going  to  a 
iC  collateral  heir  through  the  failure  of  issue-male  of  my  body, 
"  that  not  only  the  furniture  in  the  house  of  Dryden,  but  also 
"  the  furniture  in  my  house  at  Carnwath,  should  remain 
"  therein,  and  fall  and  belong  to  the  same  series  of  heirs  ap- 
"  pointed  to  succeed  to  my  said  entailed  estates,  do  therefore, 
"  in  tlie  event  of  the  failure  of  issue-male  of  my  body,  assign 
"  and  dispone  to  and  in  favour  of  Charles  Macdonald  Lock- 
"  hart,  Esq.  of  Largie,  my  brother-german,  and  the  heirs-male 
"  of  his  body,  whom  failing,  to  the  other  heirs  and  members  of 
u  entail  mentioned  in  the  foresaid  deed  of  entail,  according  to 
u  the  order  of  substitution  therein  specified,  all  and  every  move- 
' "  able  article  whatever  which  shall  be  in  my  houses  of  Dryden 
"  and  Carnwath,  particularly  the  household  furniture,  plate, 
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u  and  pictures,  of  whatever  kind,  quality,  or  denomination,        isu. 
u  that  shall  be  in  the  said  houses  at  the  time  of  my  death."       TZZZ7IT 

m  J  LOCK  HART 

James,  Count  Lockhart,  the  testator,  died  in  1790,  without     »•  a 

altering  these  instruments.  He  was  survived  by  his  son, 
Charles,  named  in  the  first  instrument,  who,  in  virtue  of  that 
deed,  confirmed  to,  and  took  possession  of  the  moveable  estate 
so  conveyed. 

On  21st  June  1802,  Charles,  now  Count  Lockhart,  made 
a  will,  conveying  his  whole  property,  real  and  personal,  to  the 
Earl  of  Moray  and  the  respondents,  Sir  Charles  Ross  (his 
brother-in-law)  and  Mr  Jardine  (his  confidential  law-agent), 
in  trust  for  payment  of  his  debts,  making  special  bequests  of 
til  his  wines  in  his  cellars  at  Dryden  to  Lord  Moray  ;  all  his 
plate  and  family  pictures  to  the  respondent,  Robert  Lockhart, 
Esq. ;  a  set  of  Dresden  china  to  Mr  Jardine ;  and  the  resi- 
due of  his  personal  estate  to  Sir  Charles  Ross — naming  them 
as  executors  of  his  will. 

He  died  in  about  forty  days  after  the  execution  of  this  deed; 
tad  the  appellant  conceiving  that  he  had  right  to  succeed  to 
the  whole  furniture,  silver-plate,  pictures,  &c,  in  the  mansion- 
houses  of  Dryden  and  Carnwath,  assigned  by  the  deed  second 
above  recited,  brought  an  action  of  reduction  to  set  aside  the 
conveyance  made  by  Charles,  Count  Lockhart,  the  son,  before 
his  death. 

The  reasons  of  reduction  were — 1st,  That  by  the  instrument 
second  above  narrated,  connected  with  the  other  settlements, 
there  was  created  a  substitution  of  the  appellant  as  heir  of 
entail,  failing  the  heirs-male  of  the  general's  body,  implying  a 
prohibition  of  gratuitous  alienation  to  the  prejudice  of  the 
substitutes.     2dly,  The  trust-deed  or  will  by  Count  Charles 
in  favour  of  the  respondents  was  executed  by  him  when  on 
deathbed,  and  therefore  flowed  a  nan  habente  potestatem — the 
subject   being  heritable   destinatione.     And   3dly,  With   re- 
gard to  the  silver-plate,  family  pictures,  household  furniture, 
books,  and  china  at  Dryden,  which  are  excepted  from  the 
dispositive  clause  in  the  said  trust-disposition,  and  bequeathed 
to  Mr  Lockhart,  Sir  Charles  Ross,  and  Mr  Jardine,  the  trust- 
deed  contains  no  disposition,  but  they  are  merely  bequeathed 
as  legacies,  which  is  not  sufficient  to  convey  moveables  made 
heritable  destinatione. 

The  defence  stated  to  this  action  was,  that  by  the  concep- 
tion of  the  instrument  on  which  the  appellant  founded,  there 
was  only  a  conveyance  of  the  furniture,  &c,  therein  mentioned, 
to  the  collateral  heirs  of  entail,  in  the  event  of  his  surviving 
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1814.        his  son,  or  dying  without  issue-male  of  his  body  ;  but  that  the 
LocRHABT    son  naving  survived  his  father,  the  instrument  fell  to  the 
»•  ground,  leaving  the  son  to  take  as  absolute  proprietor.    The 

conveyance,  therefore,  to  the  appellant  was  conditional,  and 
only  to  take  place  on  an  event  which  never  happened.  Sub- 
stitutions in  moveables  have  no  place  in  the  law  of  Scotland ; 
and  the  estate  conveyed  here  was  moveable,  in  so  far  as  the 
appellant  professed  an  interest  in  it. 
Mar. «-»,  1809.  The  Lord  Ordinary  (Hermand)  pronounced  this  inter- 
locutor:— "Finds  that  by  disposition  and  settlement,  9th 
"  January  1782,  General  James  Lockhart  Wishart,  con- 
"  veyed  to  his  son,  Charles  Lockhart  Wishart,  his  jewels, 
"  plate,  chinaware,  and^the  whole  other  moveables  of  whatever 
"  description,  under  which  deed,  if  never  revoked,  the  said 
"  Charles  Lockhart  Wishart  became  unlimited  proprietor  of 
"  the  said  moveables ;  finds  that  on  the  same  day,  and,  per- 
"  haps,  at  the  same  moment  at  which  the  said  James  Lock- 
"  hart  Wishart  had  disponed  his  whole  moveables  to  the  said 
u  Charles  Lockhart  Wishart,  his  executors  or  assignees,  he 
"  executed  another  deed  nowise  inconsistent  with  it,  and 
"  which  the  pursuer  states  as  making  part  of  one  and  the 
"  same  deed,  by  which,  in  order  to  provide  for  the  event 
"  that,  by  the  predecease  of  his  son,  the  former  deed  should 
"  not  have  effect,  he  declares  his  intention,  that  i  in  the  event 
"  '  of  my  estate  going  to  a  collateral  heir,  through  the  failure 
"  l  of  issue  male  of  my  body,'  the  furniture  in  the  house  of 
"  Dryden,  stated  by  the  pursuer  (appellant)  as  of  great  value, 
"  and  that  in  the  house  of  Carnwath,  of  which  less  has  been 
"  said,  should  belong  to  the  heirs  of  entail,  and  i  in  the  event 
"  i  of  failure  of  issue  male  of  my  body,'  dispones  to  Charles 
"  Macdonald  Lockhart,  his  brother,  and  the  other  heirs  of 
"  entail  in  their  order,  every  moveable  article  whatsoever, 
u  which  should  be  in  the  houses  of  Dryden  and  Carnwath, 
"  with  some  exceptions  unnecessary  to  be  here  particularized, 
"  substituting  the  said  Charles  Macdonald  Lockhart  and  the 
"  other  heirs  of  tailzie,  '  in  the  event  of  my  dying  without 
"  '  issue  male  of  my  own  body/  Finds  that  Charles  Lock- 
"  hart  Wishart  expede  a  confirmation  under  the  general  dis- 
"  position  and  settlement,  whereby  the  moveables  thereby 
"  disponed  were  completely  vested  in  his  person ;  finds  that  the 
"  said  disposition  and  settlement  was  not  revoked  or  altered 
"  by  the  other  deed  executed  unico  contextu  with  it ;  and  that 
"  Charles  Lockhart  Wishart  having  survived  his  father  for 
"  years,  was  entitled  to  dispose  of  the  moveables  as  he  thought 


CASES  ON  APPEAL  FROM  SCOTLAND.         35 

w  fit,  subject  to  no  challenge,  or  if  to  any,  not  at  the  instance        isu. 

a  of  the  pursuer  (appellant),  a  collateral  heir  of  entail ;  finds 

a  that,  as  to  that  part  of  the  moveables  which  may  be  con-  ». 

li  sidered  as  heirship  moveables,  descendable  to  the  heirs  of     *°9*$   ^ 

"  line,  the  pursuer,  as  heir  of  entail,  has  no  title  to  pursue ; 

"  finds,  that  having  no  interest,  so  far  as  the  Lord  Ordinary 

"  has  been  able  to  judge,  in  the  disposal  by  General  James 

"  Lockhart  Wishart  of  the  moveables,  confessedly  belonging 

"to  him,  and  which  moveables  he  conveyed  to  his  son,  to 

a  whom,  or  to  his  other  nearest  of  kin,  they  would,  indepen- 

"  dent  of  such  disposal,  have  belonged,  the  pursuer  has  no 

u  title  to  enquire  into  the  validity  of  the  conveyance  of  these 

"moveables  by   Charles  Lockhart   Wishart;    sustains  the 

ft  defences,  assoilzies  the  defenders  and  decerns." 

On  representation,  the  Lord  Ordinary  adhered.  And,  on  July  11, 1809. 
reclaiming  petition,  the  Court  adhered,  and  afterwards  found  Nov.  14, 1809. 
the  appellant  liable  in  expenses.  W09.an  ** 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  first  question  for  your 
Lordships'  decision  in  this  cause  is,  whether,  by  the  just  con- 
struction of  the  testamentary  instrument  left  by  James  Count 
Lockhart,  in  favour  of  his  brother,  and  his  other  collateral 
heirs  of  entail,  the  operation  of  it  was  confined  to  the  event 
of  his  son's  dying  before  him,  or  of  his  own  death,  without 
leaving  male  descendants,  or  whether  it  was  to  operate,  in 
the  case,  which  actually  occurred,  of  his  dying,  leaving  male 
issue,  and  that  issue  afterwards  failing! 

How  it  came  about  that  Count  James  made  his  will  in 
two  parts,  or  on  two  separate  pieces  of  paper,  can  only  be 
conjectured*  It  might  be  owing  to  the  writer's  thinking  the 
testator's  meaning  could  be  more  distinctly  expressed  in  that 
w*y ;  or  the  Count  might  wish  to  have  it  in  his  power  to 
destroy  the  one  if  his  mind  changed,  while  he  preferred  the 
other ;  but  it  seems  perfectly  clear,  that  both  instruments  must 
be  taken  into  consideration  together  as  parts  of  the  same 
*iU,  and  forming  one  whole,  and  therefore,  that  it  was  wrong 
fo  Count  Charles  (allowing  his  motives  to  have  been  pure), 
to  suppress  or  keep  back  one  of  the  parts,  while  he  brought 
.  forward  the  other. 

The  respondents  represent  the  two  instruments  as  totally 
distinct,  and  intended  to  meet  different  events  ;  the  one  to  give 
to  Count  Charles,  if  he  survived  the  testator,  the  whole  of  the 
testator's  moveable  property  absolutely ;  the  other  to  give  to  the 
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lockhabt    descendants  living  at  his  death.     But  in  the  first  place  it  is 
••  very  difficult  to  conceive  that  the  testator,  when  declaring  his 

will  and  intention  to  be,  that,  in  the  event  of  his  estates 
going  to  a  collateral  heir,  the  furniture  in  his  mansion  houses 
should  go  with  the  inheritance  or  entailed  estates,  without 
saving  by  what  occurrence  that  event  should  take  place, 
whether  by  his  own  death  without  male  descendants,  or  by 
the  after  failure  of  such  descendants,  should,  at  the  very  same 
moment,  declare  that  he  had  no  such  will  or  intention,  if  his 
son  should  happen  to  survive  him  a  single  day ;  for  to  that 
length  the  respondents'  argument  goes. 
,  After  the  testator  gives  and  dispones  (in  the  dispositive 
clause)  to  his  collateral  heirs  (his  brother,  &c.,)  in  the  event  of 
the  failure  of  issue  male  of  his  body,  he  is  made  to  surrogate, 
and  substitute  his  said  disponees  in  his  full  right  and  place  in 
the  premises  in  the  event  of  his  dying  without  issue  male  of  his 
body.  But  the  phrases  are  in  truth  synonymous,  or  if  there 
be  any  difference,  the  last  must  yield  to  the  first ;  and  the 
dispositive  clause  must  govern.  2d.  If,  therefore,  the  deed  in 
favour  of  the  collateral  heirs  created  a  substitution,  it  is  plain 
that  it  could  not  be  defeated  by  a  deathbed  deed,  the  right 
being  made  heritable  destinatione ;  for,  supposing  that  Count 
Charles  had  died  intestate,  the  appellant  must  have  made  up  his 
title  by  service,  and  not  by  confirmation ;  and,  for  the  same 
reason,  the  right  could  not  be  carried  either  by  a  deathbed 
deed,  or  by  a  testament.  The  general  rule  is,  that  heritage 
cannot  be  conveyed  either  by  the  one  or  the  other,  and  it  ap- 
plies to  subjects  though  in  their  nature  moveable,  if  they  pass 
by  service,  and  are  made  heritable  destinatione. 

Pleaded  for  the  Respondents,  Sir  Charles  Ross  and  Robert 
Lockhart. — 1st.  Though  substitutions,  in  moveable  subjects,  are 
not  altogether  unknown  to  the  law  of  Scotland,  the  presump- 
tion of  that  law  is  clearly  against  them  ;  and  it  is  the  settled 
rule  of  our  practice,  that  they  are  never  to  be  presumed  in 
dubioy  or  to  be  admitted  without  the  most  express  words  to 
that  effect.  This  is  reported  as  the  result  and  summary 
of  the  latest  case  which  appears  in  any  collection,  Vide  Brown 
v.  Coventry,  2d  June  1792,  (Fac.  Coll.  vol.  10,  p.  447 ;  Mor. 
14,683  et  Bell  310),  and  appears  under  this  title  or  mar- 
ginal argument  in  the  Faculty  Collection.  "  Substitution 
"  of  heirs  may  take  place  in  moveables,  but  not  to  be  admitted 
11  without  express  words."  See  that  case  accordingly  and  in 
other  cases,  Lutfit  v.  Johnstone,  4th  February  1642,  (Mor 
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14,847);  Lamerton  v.  Plendergaist,  16th  July  1679,  (Mor.        isu, 
p.   14,848);    Hamilton    v.    Wilson,    8th   December   1687, 
(Mor.  14,850) ;  Dickson  v.  Stevenson,  23d  February  1697,  * 

(Mor.  14,851);  Stevenson  v.  Barr,  24th  June  1784,  (Mor. 
14,862) ;  where  a  destination  having  been  made  in  one  and 
the  same  deed  to  an  individual  (without  any  mention  of 
his  executors  or  assignees),  whom  failing  to  certain  other  per- 
sons, it  was  decided  that  this  imported  only  a  conditional  insti- 
tution of  the  persons  last  named,  and  that  they  had  no  right 
or  claim  whatever  to  the  subject,  if  the  party  to  whom  it  was 
first  given  only  survived,  and  took  it  up.  2d.  But  in  the  pre- 
sent case,  not  only  is  there  every  presumption,  from  the  rela- 
tionship of  the  parties,  that  Count  James  Lockhart  meant  to 
give  his  son  as  absolute  and  complete  a  property  in  the  moveables 
in  question  as  he  himself  had,  and  to  create  a  substitution  only  in 
the  event  of  his  never  surviving  to  take  up  that  property,  but 
this  intention  seems  to  be  evidenced  in  the  strongest  manner,  by 
the  circumstance  of  his  making  this  absolute,  and  unlimited 
conveyance  of  them  by  a  separate  and  distinct  deed  from  that 
in  which  the  conditional  institution  and  substitution  is  con- 
tained. It  is  very  true,  that  in  seeking  to  expiscate  intention, 
it  may  be  very  proper  to  take  both  deeds  into  consideration 
together,  and  to  endeavour  to  construe  them  into  one  rational 
and  consistent  settlement,  but  it  is  a  circumstance  of  fact  very 
material  to  the  discovery  of  this  intention,  that  the  alleged 
substitution  of  Charles  Macdonald  Lockhart,  and  the  collateral 
heirs  of  entail  to  the  granter's  own  issue  male  as  institutes,  is 
contained  in  a  separate  deed.  3d.  Besides,  the  whole  ques- 
tion is  set  at  rest,  by  the  express  words  of  the  deed,  which 
gives  to  these  collateral  heirs-male,  the  moveable  property  in 
the  mansion  houses  of  Dry  den  and  Carnwath  only  "  in  the 
u  event  of  my  dying  without  issue  male  of  my  own  body." 

Pleaded  for  the  oilier  Respondent,  Mr  Jardine. — Mr  Jardine 
gave  in  a  separate  case  specially  directed  to  rebut  some  in- 
sinuations as  to  the  manner  in  which  the  deed  was  framed 
and  executed  by  him.  In  the  summons  of  reduction  there 
was  no  allegation  of  fraud  or  undue  advantage  having  been 
taken,  and  the  insinuation  made  was  satisfactorily  refuted,  but 
this  part  of  the  case  had  no  bearing  on  the  point  of  law  de- 
cided, and  therefore  is  not  given. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are,  hereby  affirmed. 
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1814.  For  the  Appellant,  Sir  Samuel  Romilly,  John  Clerk,  W. 

wbioht  Macdmald. 

fateraok.         For  the  Respondents,  Sir  Charles  Ross,  Robert  Lockhart, 

Tlws.  W.  Baird,  F.  Jeffrey. 

Note. — Unreported  in  the  Court  of  Session. 


[13  Fac.  Coll.  p.  54-6.] 

Adam  Wright,  Esq.,  late  of  Glasgow,  now  of 

Edinburgh, Appellant. 

Dugald  Pater80N,  Merchant  in  Glasgow,     .      Respondent. 

House  of  Lords,  4th  July  1814. 

Guarantee — Cautionary  Obligation — Lex  Mercatoria  — 
Statutory  Solemnities. — A  letter  of  guarantee  was  granted, 
having  reference  to  past  as  well  as  future  contractions.  In  an 
action  against  the  cautioner,  Held  that  this  was  not  a  caution- 
ary obligation,  requiring  to  be  attested  in  terms  of  the  statutes, 
but  a  letter  of  guarantee  in  re  mercatoria,  and  therefore  consti- 
tuted a  valid  obligation.     Affirmed  in  the  House  of  Lords. 

The  appellant  granted  to  the  respondent  a  letter  of  guaran- 
tee for  Messrs  Simpson  and  Co.,  manufacturers  in  Glasgow, 
in  the  following  terms : — 

"  Glasgow,  July  13,  1806. 
u  Mr  D.  Paterson, 

44  Sir, — I  hereby  bind  myself  to  see  you  paid  for  what- 
ever purchases  of  cotton  yarns,  &c,  Messrs  Joseph  Simpson 
and  Co.  has  made,  or  may  make,  from  you,  for  twelve  months 
to  come  from  this  date. — I  am,  yours, 

(Signed)        "  Adam  Wright." 

The  respondent  had  delivered  cotton  yarns  to  Joseph 
Simpson  and  Co.  per  account,  to  the  amount  of  £621,  7s.  4d. 
£229,  178.  5d.  of  these  yarns  had  been  delivered  prior  to  tlie 
date  of  the  letter,  and  the  rest  after  its  date. 

Simpson  and  Co.  having  become  bankrupt,  and  an  action 
having  been  raised,  against  the  cautioner,  for  payment  of  the 
whole  amount  of  £621,  7s.  id.,  the  defence  stated  was,  that  all 
obligations  of  this  nature  require  to  be  attested  by  witnesses, 
and  the  name  of  the  writer  mentioned  in  the  instrument  in 
terms  of  the  statutes  thereanent     In  reply,  it  was  pleaded 
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that  the  writing  founded  on  was  an  obligation  granted  in  re        iSH. 
mercatoria,  and  was  therefore  an  exception  to  the  general      weight 
rule  established  by  the  statutues.  v- 

PATKBSOIf 

The  Lord  Ordinaiy  at  first  pronounced  this  interlocutor :  Dec.  6, 1807! 

*  Finds  that  the  letter  founded  on  by  the  pursuer,  is  not  a 

"  letter  in  re  mercatoria,  in  so  far  as  regards  the  furnishings 

u  made  to  Simpson  and  Co.  prior  to  the  date  of  it;  but  is  a 

tt  proper  cautionary  obligation  for  payment  of  a  debt  already 

"  due.    Finds  that  the  letter  is  a  sufficient  guarantee  for  the 

a  subsequent  articles  of  the  account,  which  were  all  furnished 

"  within  twelve  months  after  the  date  thereof.     Finds  that 

a  the  two  first  articles  of  the  account,  furnished  prior  to  the 

"  date  of  the  letter,  amount  together  to  the  sum  of  £229, 

u  17s.  5d.    Sustains  the  defences  pleaded  for  the  said  defender, 

u  and  assoilzies  him  from  the  action,  so  far  as  regards  these 

u  two  articles,  and  decerns ;  but  repels  the  defence,  quoad  ultra, 

u  and  finds  the  defender,  Adam  Wright,  liable  to  the  pur- 

u  suers  for  the  amount  of  the  other  articles  of  the  account, 

"  being  £391,  and  for  the  interest  thereof,  from  the  period 

"  libelled,  and  in  time  coming,  during  the  non-payment,  and 

"decerns." 

The  appellant  lodged  a  representation,  but  the  Lord  Ordi-  Dec.  18»  1807. 
nary  adhered,  declaring,  "  That  it  was  the  meaning  of  the 
"Lord  Ordinary  to  declare,  by  his  interlocutor,  that  the 
u  letter  in  question  being  properly  a  cautionary  obligation  for 
"  a  debt  already  incurred,  could  not  be  held  to  be  a  letter  of 
u  guarantee,  as  in  re  mercatoria ;  and,  with  this  explanation, 
u  refuses  also  the  second  prayer  of  the  representation,  super- 
"seding  extract  till  the  third  sederunt  day,  in  January 
"next." 

The  respondent,  on  his  part,  thereafter  represented,  and 
the  Lord  Ordinary  pronounced  this  interlocutor :  "  In  respect  June  14, 1808. 
u  it  is  admitted  that  the  two  first  articles  of  the  account  pur- 
Sued  for,  and  from  the  claim  for  which  the  respondent 
u  stands  assoilzied  by  the  interlocutor  brought  under  review, 
u  were  furnished  by  the  representer  to  Simpson,  previous  to 
u  the  date  of  the  respondent's  letter  of  guarantee  to  the  repre- 
"senter  Simpson — Finds,  that  the  said  letter  can  be  con- 
u  sidered  in  no  other  light  than  as  a  cautionary  obligation  by 
"the  respondent  (appellant)  to  the  representer,  for  the 
u  amount  of  these  two  articles ;  finds,  that  a  cautionary  obli- 
u  gation  for  a  debt  already  and  actually  due,  cannot  be  held 
u  to  be  in  re  mercatoria,  or  to  be  validly  constituted  by  a 
u  writing  defective  in  the  legal  solemnities.     And  as  it  is  not 
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1814.  "  alleged  that  the  representees  letter  of  guarantee  pursued 
"  on,  is  either  holograph,  bears  the  writer's  name,  or  is  signed 
"  before  witnesses,  adheres  to  the  former  interlocutor,  and 
"  refuses  the  desire  of  the  representation,  and  prohibits  any 
"  more  representations  from  being  received." 
Feb.  16, 1809.  The  respondent  then  reclaimed  to  the  Second  Division  of 
July  4,1809.  the  Court,  but  the  Court  adhered.  On  further  reclaiming 
petition  by  the  respondent,  the  Court  altered  "  the  interlocu- 
"  tor  complained  of;  repel  the  defences  pleaded  against  the 
"  first  articles  of  the  account  Kbelled  on.  Find  the  defender 
"  liable  to  the  pursuer  for  the  amount  thereof,  being  £229, 
"  17s.  5d.,  and  for  the  interest  thereof  as  libelled,  and  decern ; 
"  superseding  extract  till  the  first  box-day  in  the  ensuing 
"  vacation ;  and  if  a  petition  shall  then  be  printed  and  boxed, 
"  supersede  further  until  that  petition  shall  be  disposed  of."  * 

*  Opinions  of  the  Judges : — 

Lord  Meadowbank. — "  The  law  of  Scotland  bends  to  the  lex 
mercatoria  for  the  facility  of  commerce,  and  on  this  principle,  there 
is  strong  reason  to  doubt  the  judgment.  A  letter  of  guarantee  is 
as  often  given  on  account  of  a  transaction  finished,  as  on  account 
of  future  furnishings ;  because  a  person  will  often  furnish  no  more 
unless  he  is  guaranteed  for  payment  of  what  he  has  already  ad- 
vanced. This  is  done  every  day  by  bills,  and  by  ordinary  letters 
in  rebus  mercatorm ;  and  it  would  be  detrimental  to  commerce  to 
require  regular  writings  in  transactions  of  frequent  occurrence. 
By  a  bill  which  is  neither  holograph  nor  tested,  a  cautionary  obli- 
gation might,  undoubtedly,  have  been  undertaken ;  and  there  is 
no  very  good  reason  why  it  should  not  by  a  missive  letter.  But 
this  case  is  still  stronger ;  of  two  obligations  (one  of  them  con- 
fessedly valid),  both  are  contained  in  the  same  sentence.  The 
second  never  would  have  been  acted  upon  without  the  first  It 
extended  credit  to  the  future  transactions.  There  is,  therefore,  a 
rei  interventus.  The  guarantee  of  the. first  was  relied  upon  when 
credit  was  given  for  the  future." 

Lord  Glenlee. — "  I  am  for  altering ;  I  think  the  guarantee  of 
past  transactions  is  m  re  mercatorid.  The  only  criterion  of  what 
is  so  is,  What  is  necessary  for  explication  of  mercantile  business  ? 
In  that  view,  I  cannot  distinguish  between  past  and  future  transac- 
tions. The  situation  is  frequent ;  and  to  give  a  bond  for  the  one, 
and  a  missive  for  the  other,  is  quite  unnatural.  If  a  bond  were 
taken  at  all,  both  would  be  thrown  into  it.  A  letter  of  credit  for 
a  sum  advanced,  including  former  advances,  is  very  ordinary,  and 
has  always  been  held  good.  The  making  of  the  further  advances 
proceeds  on  that  faith,  and  the  transaction  occurs  daily,  and  is 
quite  natural." 
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On  reclaiming  petition  by  the  appellant,  the  Court  ad-   ,    1814. 
bered,  and  found  the  defender  liable  in  expenses,  subject  to      wmloHT 
modification.  «• 

On  further  reclaiming  petition,  the  Court  adhered,  but  cor-  jan^si,  isi6. 
rected  their  interlocutor  in  regard  to  the  point  of  expenses,  Mar*  *> 18ia 
and  remitted  to  the  Lord  Ordinary,  to  adjust  and  determine 
as  to  these.     This  being  done, 

The  appellant  brought  his  appeal  to  the  House  of  Lords 
against  these  interlocutors. 

Pleaded  far  the  Appellant. —  By  the  authority  of  the 
Scottish  statutes,  1540  c.  117;  1579  c.  80;  1593  c  175; 
1681  c.  5 ;  the  writing  founded  on  by  the  respondent  is  null 
and  void,  because  it  is  not  attested  by  witnesses  named  and 
designed  in  it,  and,  because,  the  name  of  the  writer  of  the 
document  is  not  mentioned  in  it.  This  branch  of  the  law  of 
Scotland,  by  preventing  forgery,  and  insuring  deliberate  at- 
tention to  important  deeds,  ought  not  to  be  relaxed.  And  the 
writing  in  question,  so  far  as  it  contains  a  cautionary  obliga- 
tion or  guarantee  for  a  debt  previously  due,  is  not  a  document 


Lord  Newton. — "  I  distinguish  as  to  res  mercatoria  between 
furnishings  made  on  a  missive  at  the  time,  and  a  cautionary  obli- 
gation for  a  debt  already  existing.  In  the  one  case,  there  may  be 
a  limitation  of  time,  and  in  the  other  there  is  not.  As  to  the  notion 
of  no  interventutj  that  plea  is  not  well  founded.  My  opinion  of  the 
law  is  clear,  that  cautionary  is  a  literaruvn  obUgatio.  It  is  true 
about  seventy  years  ago,  doubts  were  stirred  about  obligations,  in 
the  form  of  a  missive,  but  these  were  groundless,  and  put  an  end 
to,  by  the  judgments  in  Lawson's  case  and  others.  I  was  counsel 
in  the  case  of  Syme  in  1772,  and  the  result  was,  that  in  reference  to 
a  verbal  engagement,  prior  to  the  missive,  the  party  swore  that  he 
bound  himself  for  a  third  only,  and  he  was  assoilzied,  quoad  ultra. 
If  the  case  is  not  so  reported,  it  ought  to  be  so." 

Lord  Justice  Clerk  (Boyle). — "  I  have  doubts  as  to  the  in- 
terlocutor. The  letter  cannot  be  separated,  and  we  are  not  en- 
titled to  presume  that  any  further  furnishings  would  have  been  made, 
but  for  this  letter.  That  is  matter  of  opinion  and  conjecture,  it  is 
true ;  but  that  the  thing  is  doubtful,  is  reason  sufficient  why  we 
should  not  take  on  us  to  divide  a  transaction  which,  on  the  face  of 
the  writing,  is  one  and  indivisible.  If  there  had  been  a  simple 
cautionary  obligation  for  the  past  furnishings,  it  would  have  re- 
quired a  bond.  I  go  on  the  circumstances  of  the  case,  not  on  the 
general  law  of  cautionary  as  laid  down  by  Lord  Newton." 

Vide  Hume's  Collection  of  Session  Papers. 
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1814.        peculiar  to  merchants,  like  a  bill  of  exchange,  or  a  bill  of 
„RIOHT      lading.     It,  therefore,  forms  no  exception  to  the  general  rules 
«•  laid  down  in  the  several  Scottish  statutes,  relative  to  the  mode 

of  authenticating  deeds.  2d.  Although  a  cautionary  obligation 
may  be  entered  into  verbally,  yet  in  this  case,  the  appellant 
and  respondent  had  no  communication  with  each  other.  The 
action,  therefore,  rests  upon  the  written  instrument  exclu- 
sively ;  and  as  the  writing  is  defective,  the  action  must  prove 
unsuccessful.  3d.  The  writing  is  not  fortified  by  rei  interventue, 
or  act  done  on  the  faith  of  it ;  that  is  to  say,  so  far  as  the 
writing  contains  an  obligation  to  pay  money  previously  due, 
nothing  that  occurred  afterwards  tended  to  render  that  obli- 
gation stronger  than  it  was  at  the  original  date  of  it. 

Pleaded  for  the  Respondent.—  1st.  As  to  the  price  of  the  goods 
sold  subsequently  to  the  letter  of  guarantee,  the  respondent 
contended,  (1st),  that  the  appeal  was  incompetent,  because, 
after  the  interlocutors  of  6th  December,  and  18th  December 
1806,  he  did  not  submit  these  to  the  review  of  the  Inner 
House,  in  so  far  as  the  amount  of  these  goods  was  concerned, 
£391,  9s.  lid.,  but  acquiesced  in  the  same,  and,  therefore,  the 
appeal  is  in  violation  of  the  statute,  48  Geo.  III.  c.  151,  dis- 
allowing "  appeals  from  interlocutors  or  decrees  of  the  Lord 
"  Ordinary,  which  have  not  been  reviewed  by  the  judges,  sit- 
"  ting  in  the  division  to  which  such  Lord  Ordinary  belongs." 
As  to  one  part  of  the  account,  namely,  the  goods  delivered  sub- 
sequent to  the  date  of  the  guarantee,  the  cause  was  never  re- 
viewed by  the  judges  of  the  second  division,  and,  therefore, 
the  appeal  is  incompetent.  But  (2d),  there  are  no  grounds, 
either  in  law  or  in  fact,  for  questioning  the  judgment  of  the 
Lord  Ordinary  with  regard  to  the  future  furnishings.  The 
appellant  on  the  contrary,  in  the  pleadings  on  the  other 
branch  of  the  cause,  never  disputed  that  the  letter  was  a 
writing  in  re  mercatorid,  with  regard  to  these  furnishings ;  and, 
consequently,  the  objection  of  the  want  of  legal  solemnities, 
does  not  apply  to  it.  2d.  In  regard  to  the  price  of  the  goods 
sold  before  the  date  of  the  guarantee,  it  is  quite  clear,  that  the 
letter  is  a  writing  in  re  mercatorid\  with  regard  to  these  past 
furnishings  ;  and  there  is  no  ground  for  a  distinction  between 
the  one  and  the  other  in  the  terms  of  the  letter,  or  in  the 
principles  of  mercantile  law,  or  in  precedent,  or  in  the 
practice  of  merchants.  Though  even  the  letter  were  a  simple 
cautionary  obligation,  yet  as  the  appellant's  subscription  is 
acknowledged,  it  is  thereby  rendered  a  probative  and  legal 
obligation,  without  the  aid  of  the  statutory  solemnities. 
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After  hearing  counsel,  it  was  1814. 

Ordered  and  adjuged  that  the  interlocutors  complained  of 


THB  GROWN 

be,  and  the  same  are.  hereby  affirmed.  »• 

'  *  MACKENZIE, 


For  the  Appellant,  Robert  Forsyth,  J.  P.  Grant. 
For  the  Respondent,  Wm.  Adam,  W.  G.  Adam. 


His  Majesty's  Advocate  for  Scotland 
on  behalf  of  His  Majesty,         .         .  Appellant ; 

The  Honourable  Mrs  Maria  Mackenzie^ 
of  Cromarty,  and  Edward  Hay   Mao  I 
kenzie,  Esq.  of  Newhall,  her  Husband,  j  KeVondents' 
for  his  interest,  . J 

(Et  e  Contra). 
House  of  Lords,  27th  July  1814. 

Patbohaoes — Crown's  Right — Prescription. — Certain  patron- 
ages were*  claimed  by  the  Crown  as  coming  in  place  of  the 
Bishop  of  Boss.  The  Crown  had  granted  a  right  to  these 
patronages  to  Sir  William  Keith  of  Delny,  and  through  various 
singular  successors  deriving  right  from  him,  they  at  last  came 
into  the  possession  of  the  Bishop  of  Ross  in  1636 ;  and  upon 
the  suppression  of  Episcopacy,  they  again  devolved  on  the 
Crown.  The  Barony  of  Delny,  together  with  these  patronages, 
had  been  acquired  in  1656,  from  Sir  Robert  Innes,  by  the 
Cromarty  family.  The  Earl  of  Cromarty  was  attainted  in  1746, 
but  afterwards  his  forfeited  estates  and  patronages  were,  by 
24  Geo.  HI.  c.  57,  restored  to  the  heirs  of  the  former  owners. 
The  question  arose,  whether  these  patronages  belonged  to  the 
Crown,  or  to  the  Cromarty  family.  Held  that  fourteen  of  them 
belonged  to  the  Cromarty  family,  but,  in  regard  to  the  other 
five,  no  prescriptive  right,  and  no  possession  having  been 
established  thereto,  the  Crown  was  preferred  to  them.  Affirmed 
in  the  House  of  Lords  in  part,  and  quoad  ultra  remitted. 

An  action  of  declarator  was  raised  by  the  appellant  against 
the  deceased  Kenneth  Mackenzie,  Esq.  of  Cromarty,  for  the 
purpose  of  having  it  found  and  declared  that  the  right  of 
patronage  of  nineteen  churches  lying  within  the  ancient 
diocese  of  Boss  in  the  counties  of  Inverness,  Ross,  and 
Cromarty  respectively,  belonged  to  the  Crown,  and  should  be 
exercised  by  His  Majesty  and  his  royal  successors ;  and  that 
the  defender  should  be  found  to  have  no  right  or  title  what- 
ever to  the  patronages  of  the  said  churches.  The  patronages 
were  of  the  churches  of  Fodderty,  the  united  parishes  of  Kil- 
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18U.        muir- Wester,  and  Suddy  (now  called  Knockbain)  of  Kilmuir- 

the  obown    Easter,  Logie-Easter,  Kincardine,  Tain,  Arderseir,  Killernan, 

»•  Urquhart,  the  united  churches  and  parishes  of  Killichrist  and 

A  k"11    Urray,  of  Edderton,  Kinnettis  alias  Kinalty,  Cromarty,  Rose- 

markie  of  Cullicudden  united  to  Kirkmichael,  Roskeen,  All- 

ness,  and  Lochbroom. 

A  declarator  was  also  brought  by  the  said  Kenneth  Mac- 
kenzie to  have  the  contrary  proposition  established.  Mr 
Mackenzie  having  died,  the  action  was  carried  on  by  his 
daughter,  the  respondent,  Mrs  Mackenzie. 

The  case  depended  upon  the  rights  and  titles  of  the  respec- 
tive claimants. 

Case  of  His  Majesty's  Advocate. 

It  was  stated  by  him,  in  limine,  and  in  support  of  the  right 
of  the  Crown,  that  before  the  Reformation  these  nineteen 
patronages  had  belonged  to  the  Bishop  of  Ross,  and  upon  the 
establishment  of  the  Presbyterian  Church  government,  and 
the  consequent  suppression  of  bishops  and  their  chapters,  the 
right  thereof,  with  the  other  patrimony  of  the  church,  devolved 
on,  and  was  annexed  to,  the  Crown. 
Feb.  7, 1688.  In  the  following  year,  James  the  VI.  granted  a  charter 
comprehending  the  above  patronages,  which  were  thereby 
annexed  to  the  barony  of  Delny,  in  favour  of  Sir  William 
Keith  of  Delny,  and  this  grant  was  afterwards  ratified  in  the 
June  l,  1693.    Scottish  Parliament. 

From  this  charter  it  appears  that  eighteen  of  the  churches 
mentioned  in  the  summons  (the  patronage  of  the  church  of 
Lochbroom  having  been  by  mistake  included  instead  of  Kil- 
morack),  had  formerly  belonged  to  the  Bishop  and  Chapter 
of  the  See  of  Ross,  and  were  possessed  by  the  different 
members  of  that  chapter,  as  follows : — the  churches  of  Kilmuir 
and  Arderseer,  by  the  Dean  of  Ross ;  Killernan  and  Fodderty, 
by  the  arch-dean ;  Tayne,  Edderton,  Cullicudden,  Kincardine, 
Allness  and  Rosekeen,  by  the  sub-dean ;  Logie  and  Urquhart, 
by  the  treasurer;  Suddy  and  Kinalty,  by  the  chancellor; 
Killichrist  and  Kilmorack,  by  the  precentor ;  Urray  by  the 
sub-chanter ;  Rosemarky  and  Cromarty,  one-fourth  by  each 
of  the  dean,  treasurer,  chancellor,  and  precentor. 

In  1594,  Sir  William  Keith  conveyed  the  barony  of  Delny 
and  the  patronage  of  the  above-mentioned  churches,  to  and  in 
favour  of  his  brother,  John  Keith  of  Ravenscraig,  from  whom 
they  were  acquired,  in  1608,  by  Lord  Balmerino,  then  Secre- 
tary of  State  and  Lord  President  of  the  Court  of  Session  ;  and 
Mi63i!  aUd  31>  of  these  dates,  Lord  Balmerino  disponed  the  whole  to  Sir  Robert 
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Lines  of  Innes,  Baronet,  who  obtained  a  charter  thereon,  and        1814. 


duly  infeft.  THB  CB0WN 

By  the  acts  of  the  Scottish  Parliament  1606,  cap.  2,  and  »• 

MAOK.SNZIC 

1617,  cap.  2,  bishops  and  their  chapters  had  been  successively  &c. 
restored  to  their  patrimony ;  and  soon  after  the  date  of  the 
above  disposition  and  charter  in  favour  of  Sir  Robert  Innes, 
an  action  of  reduction  and  improbation  was  brought  at  the 
instance  of  the  Bishop  of  Ross,  for  setting  aside  Sir  Robert's 
right  to  the  churches  and  tithes  above  mentioned. 

The  raising  of  this  action  led  to  a  contract  which  was  May  16, 1636. 

entered  into  between   the  Bishop  of  Ross  and  Sir  Robert 

Innes,  to  which  the  King  was  also  a  party,  and  by  which 

Sir  Robert  agreed  to  resign,  and  did  accordingly  grant  pro- 

eoratory,  resigning  the  patronages  of  the  said  churches  and 

tithes,  with  the  exception  of  those  of  Kilmuir,  Logie,  and 

Rosekeen,  in  favour,  and  for  new  infeft  men  t  of  the  same,  to 

be  granted  to  the  Bishop  of  Ross  and  his  successors  in  office. 

Upon  this  procuratory  a  Crown  charter  was  expede  of  these 

patronages,  and  they  were  thereby  disjoined  from  the  barony 

of  Delny  and  united  to  the  bishopric  of  Ross. 

Upon  the  suppression  of  Episcopacy  at  the  Revolution,  the 
patronages  in  question  again  devolved  upon  the  Crown, 
although  the  right  of  presentation  was,  for  sometime,  taken 
away,  and  was  only  restored  by  an  Act  10  Queen  Anne,  c. 
12,  which  enacts, — ft  That  the  patronage  and  right  of  presen- 
u  tations  to  all  churches  which  belonged '  to  archbishops, 
u  bishops,  or  other  dignified  persons,  in  the  year  1689,  before 
u  Episcopacy  was  abolished,"  &c,  "  shall,  and  do  of  right 
a  belong  to  Her  Majesty,  her  heirs  and  successors,  who  may 
"present  qualified  ministers  to  such  church  and  churches, 
a  and  dispose  of  the  vacant  stipends  thereof  for  pious  uses, 
u  in  the  same  way  and  manner  as  Her  Majesty,  her  heirs 
u  and  successors,  may  do  in  the  case  of  other  patronages  be- 
a  longing  to  the  Crown." 

The  Crown's  right  being  thus  deduced,  it  was  contended 
that  there  was  no  subsequent  Act  of  any  kind  divesting  the 
Crown  of  the  right  which  had  thus  devolved  upon  it  by  the 
express  terms  of  the  Act  of  Parliament  above  recited,  and, 
therefore,  the  conclusions  of  their  action  were  irresistible. 

Mr  Mackenzie s  Case. 

But  on  the  other  hand,  it  was  argued  for  Mr  Mackenzie, 

the  defender,  in  support  of  his  right,  that  his  ancestor,  Sir 

George  Mackenzie  of  Tarbet,  Earl  of  Cromarty,  had  in  the 

year  1656,  obtained  from  Sir  Robert  Innes  a  disposition  con- 
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1814.        veying  the  patronages  in  question  to  him,  along  with  the 
thi  crown    barony  °f  Delny.     Upon  this  disposition,  Sir  George  took 
v.  only  a  base  infeftment,  which  was  recorded ;  but,  during  the 

&c.  subsistence  of  Episcopacy,  and  when  the  Bishop  of  Ross  must 
have  been  in  possession  of  the  whole  of  these  patronages,  Sir 
George  Mackenzie,  it  is  said,  obtained  two  several  charters 
from  the  Crown,  the  one  dated  30th  September  1678,  and 
the  other  dated  9th  June  1686,  proceeding,  as  has  been 
alleged,  upon  sign-manuals,  and  containing,  at  least  the  latter 
of  them,  a  clause  of  novodamus.  In  these  two  charters,  be- 
sides a  great  variety  of  lands  and  other  subjects,  there  are 
included,  "  the  advocation,  donation,  and  right  of  patronage 
"  of  the  kirks  and  parochins,  as  well  parsonage  as  vicarage, 
"  of  Kilmuir,  Fodderty,  Logie,  Kennettis,  and  Rosekeen, 
"  lying  in  the  sheriffdom  of  Ross  and  diocese  of  the  same, 
"  together  with  the  right  of  patronage  of  the  chaplainries  of 
"  Alness,  erected  upon  the  parsonage  teinds  of  the  parish 
"  kirk  of  Alness,  and  the  chaplainries  of  Nairtie,  Newmone, 
"  and  Tarlogie,  lying  within  said  sheriffdom."  On  these 
charters,  Sir  George  Mackenzie  was  infeft ;  although  no  pos- 
session of  the  patronages,  it  was  stated,  took  place. 

Sir  George  Mackenzie  became  Earl  of  Cromarty  after  the 

April  1608.      revolution,  when  the  order  of  bishops  was  laid  aside.     He 

July  15, 169a  executed  an  entail  upon  which  a  charter  of  resignation  was 
expede  under  the  great  seal  of  Scotland,  of  a  great  variety  of 
lands,  including  the  barony  of  Delny,  with  the  right  of 
patronage  of  the  whole  of  the  above  mentioned  churches,  as 
well  those  comprehended  in  the  Bishop  of  Ross'  charter, 
as  the  three  excepted  from  it.  The  whole  of  the  above- 
mentioned  patronages  contained  in  the  aforesaid  Crown 
charter  1698,  were  again  enumerated  in  another  Crown 
charter  of  the  estate  of  Cromarty  under  the  great  seal,  expede 

Nov.  29, 1722.  29th  November  1722,  in  favour  of  the  last  Earl  of  Cromarty. 
This  earl  was  the  female  respondent's  grandfather.  He  was 
attainted,  and  his  estates  forfeited  to  the  Crown  in  1746. 
They  were  vested  in,  and  put  under  the  management  of,  the 
Government  trustees  and  commissioners,  and  while  they  thus 
remained,  the  rights  of  patronage  which  belonged  to  them 
were  exercised  by  the  Crown. 

24  Geo.  in.  c.  At  last,  by  the  Act  24  Geo.  III.  c.  57,  His  Majesty  was 
pleased  to  express  that  the  forfeited  estates  should  be  restored 
to  the  heirs  of  the  former  owners.  They  were,  therefore, 
disannexed  from  the  Crown,  and,  inter  alia,  the  estates  which 
had  belonged  to  the  female  respondent's  grandfather,  were,  by 


57. 
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parliamentary  authority,  restored  to  his  son,  the  late  Lord        isu. 
Macleod,  subject  to  the  debts  with  which  they  were  charged.     THE  CBOWN 

The  words  of  the  Act  are,  "  That  it  shall  be  lawful  for  His  ». 

"  Majesty  to  give,  grant,  and  dispone  to  the  Honourable  John  MAC  &c"*IE' 
u  Mackenzie,  commonly  called  Lord  Macleod,  eldest  son  of  245^e0,  IIL  c# 
"  George,  late  Earl  of  Cromarty,  and  his  heirs  and  assignees, 
"  all  and  every  the  lands,  lordships,  baronies,  tithes,  parson- 
"  ages,  fishings  and  other  like  heritages,  which  became  for- 
feited to  His  late  Majesty,  by  the  attainder  of  the  said 
u  George,  late  Earl  of  Cromarty,  now  deceased,  and  were 
u  annexed  to  the  Crown  by  the  foresaid  Act,  in  the  25th 
u  year  of  the  reign  of  His  late  Majesty/' 

Lord  Macleod  accordingly  obtained  a  Crown  charter  and 
infeftment,  in  the  broad  and  comprehensive  terms  above 
recited ;  and  being  thus  vested  in  the  full  right  of  the  estates 
which  had  belonged  to  his  father,  he  executed  a  deed  of 
entail,  comprehending,  inter  alia,  the  various  rights  of  patron- 
age above  mentioned,  and  for  several  years  he  continued  to 
exercise  these  rights  to  the  fullest  extent,  by  granting  presen- 
tations where  the  churches  became  vacant,  and  otherwise. 
On  his  death,  Kenneth  Mackenzie,  his  cousin-  german,  suc- 
ceeded him,  and  made  up  titles  as  heir  of  entail  under  the 
deed  already  mentioned. 

When  the  summons  of  declarator  above  alluded  to  was 
served,  he  raised  also  an  action  of  declarator.  Mr  Kenneth 
Mackenzie  having  died,  his  wife  was  allowed  to  carry  on  the 
suit ;  and,  after  her  death,  her  daughter,  the  respondent^  and 
next  heir  of  entail,  carried  on  the  action. 

An  interlocutor  was  pronounced  which  settled  some  gene-  Jan.  26, 1803. 
ral  points  in  the  cause,  viz.,  1  st,  That  the  title  of  the  Bishop 
of  Boss  in  1636,  was  in  general  preferable  to  that  of  the  de- 
fender's predecessor  in  1656.  2dly,  That,  by  the  charter  of 
novodamus  in  1704,  the  respondent  had  an  undoubted  right 
to  the  patronages  of  Tain  and  Fodderty.  3dly,  That  her 
right  was  equally  undoubted  as  to  the  patronages  of  Loch- 
broom,  which  had  never  belonged  to  any  of  the  members  of 
the  chapter  of  the  Bishop  of  Boss,  but  had  been  acquired  by 
the  defender's  predecessors,  by  a  quite  separate  channel. 
4thly,  That  the  defender  had  right  to  the  patronages,  which,  it 
is  admitted  by  His  Majesty's  advocate,  had  been  excepted 
from  the  title  of  the  Bishop  of  Boss  in  1636.  Still,  however, 
the  difficulty  remained  whether  the  exception  included  the 
two  parishes  of  Kilmuir,  Easter  and  Wester,  and  those  of 
Logie,  Easter  and  Wester,  or  only  one  of  each   of  these 
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1814.        parishes.     5thly,  It  was  agreed  on  all  sides,  that  so  far  as  the 


thecbown    resP°n(ient  could  prove  possession  for  forty  yeajs,  or  more, 
».  upon  the  titles  produced  for  her,  she  would  be  entitled  to  a 

&c.  preference;  but  that,  in  computing  these  forty  years,  the 
period  during  which  the  estates  had  been  possessed  by  the 
Crown,  after  the  forfeiture,  and  before  their  restoration  to 
Lord  Macleod,  was  not  to  be  reckoned  on  either  side.  In  so 
far  as  the  title  of  the  Bishop  of  Ross  was  concerned,   the 

Feb.  15, 1803.  respondent  reclaimed,  but  the  Court  adhered. 

But  His  Majesty's  advocate  contended,  that,  unless  so  far 
as  the  respondent  could  prove  a  special  exception  to  the 
bishop's  charter,  with  regard  to  particular  patronages,  the 
Crown  was  entitled  to  a  preference,  and  that  the  point  had 
been  so  determined  by  the  Court,  and  the  Lord  Ordinary 
could  not  do  otherwise.  It  was  further  contended  that  the 
respondent  was  obliged  to  establish  a  right  to  these  class 
patronages  by  prescriptive  titles  and  possession,  and  with 
regard  to  the  others  contained  in  the  bishop's  charter,  it  was 
contended  that  the  respondent  was  precluded  from  entering 
any  claim,  either  in  virtue  of  special  charters  from  the  Crown 
subsequent  to  that  in  favour  of  the  bishop,  or  by  prescriptive 
possession;  and  that  the  reservation  in  the  interlocutor  of 
26th  January  1803,  for  enabling  the  respondent  to  prove  a 
prescriptive  right,  related  only  to  such  patronages  as  might 
be  claimed  by  the  Crown  dtjure  communis  and  without  any 
reference  to  the  bishop's  right ;  those  contained  in  the  bishop's 
charter  being  absolutely  and  without  any  qualification  ad- 
judged to  the  Crown. 

The  Lord  Ordinary  gave  effect  to  these  pleas  by  iuterlo- 

Jniy  6, 1803.    cutor  of  this  date. 

After  further  discussion   before   him,  and  various  inter- 

Feb.  23,  and     locutors,  the  cause   was  removed  by  reclaiming  petition  to 

Mar.  ii,  1806.  the  Court.  The  Court,  of  this  date,  pronounced  this  inter- 
locutor:— "Find  that  the  defender,  Mrs  Maria  Mackenzie, 
"  has  right  to  the  patronages  of  the  parishes  of  Edderton, 
"  Killeman,  Killichrist,  and  Urray,  and  Kincardine ;  and 
"  decern  and  declare  accordingly  in  the  action  at  her  instance, 
"  and  assoilzie  her  from  the  counter-action  at  the  instance 
"  of  His  Majesty's  advocate  against  her,  in  so  far  as  regards 
"  these  four  patronages ;  and  decern." 

Flis  Majesty's  advocate  reclaimed  and  the  Court  pronounced 

May  19, 1808.  this  interlocutor : — "  The  Lords  having  heard  parties,  &c, 
"  and  considered  this  petition,  they  refuse  the  desire  thereof, 
"  in  so  far  as  it  complains  of  their  interlocutor  of  the  23d  day 
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"  of  February  last,  reclaimed  against,  and  adhere  to  that  inter-        isu. 
"  locator ;  but  find  that  His  Majesty  has  right  to  the  patronages    THB  CROW]V 
"  of  the  parishes  of  Urquhart,  Rosemarkie,  Cullicuden,  Suddy,  v- 

a  Kirkmichael,  and  Arderseer,  and  decern  and  declare  accord-  &c. 
u  ingly  in  the  action,  at  the  instance  of  His  Majesty's  ad- 
uvocate;  and  assoilzie  His  Majesty's  advocate  from  the 
"  counter-action,  at  the  instance  of  Mrs  Maria  Mackenzie 
"  and  her  husband,  in  so  far  as  regards  these  patronages,  and 
"decern." 

The  appellant  brought  his  appeal  to  the  House  of  Lords 
against  the  above  interlocutors,  in  so  far  as  unfavourable  to 
him  conceiving  that  in  adjudging  to  the  Crown,  the  right 
of  patronage  to  the  churches  only  of  Cromarty,  Urquhart, 
fiosemarkie,  Callicuden,  Suddy  united  to  Kirkmichael  and 
Arderseer,  these  interlocutors  were  erroneous. 

And  the  respondent  brought  a  cross  appeal.  She  stated 
that,  having  succeeded  in  establishing  her  right  to  fourteen  of 
the  patronages  in  question,  she  was  willing  to  have  acquiesced ; 
but  the  appeal  of  the  appellant  authorised  her  to  lodge  a 
cross  appeal  as  to  the  remaining  patronages  which  had  been 
disallowed. 

Pleaded  for  the  Appellant. — The  respondents  have  not  made 
out  a  good  right  to  these  patronages,  either  upon  the  face  of 
their  titles,  or  upon  the  ground  of  prescription.  The  Court 
of  Session  has,  however,  found  "  That  the  defender  has  right  interlocutor, 
u  to  the  patronages  in  question,  which  are  not  contained  in  •  N0^2^1806* 
u  the  bishop's  charter  in  1636,  being  those  of  Kilmuir-Wester, 
44  KHmuir-Easter,  Logie-Wester  and  Easter,  and  Rosekeen." 
In  point  of  fact  it  will,  however,  be  observed  that  three  pa- 
tronages not  included  in  the  Bishop  of  Ross'  charter  in  1636 
are  Kilmuir,  Logie,  and  Rosekeen.  It  is  natural  at  first 
sight  to  suppose  that  the  ancient  Kilmuir  comprehended  both 
Easter  and  Wester  Kilmuir,  which  might  have  been  separated 
by  some  modern  disjunction.  But  this  is  not  the  case,  these 
parishes  never  having  had  any  connection,  and  being  situ- 
ated in  totally  different  quarters  of  the  county  at  a  distance 
of  more  than  twenty  miles  from  each  other. 

It  appears  that,  before  the  Reformation,  Kumuir-Wester 
was  a  rectory  or  parish  church,  belonging  to  the  Dean  of 
Ross,  whereas  Kilmuir-Easter  was  merely  a  chaplainry ;  and 
as  the  Kilmuir  granted  to  Sir  William  Keith  in  1558  is  ex- 
pressly called  a  parish  church,  there  can  be  no  doubt  that  it 
▼as  the  former,  and  consequently  the  family  of  Cromarty,  as 
tewing  right  from  him,  can  have  no  claim  whatever  to  the 

VOL.  VI.  D 


THE  CBOWN 
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1814.  2.  The  female  respondent  has  a  separate  right  to  several  of 

the  patronages  which  are  contained  in  the  charter  to  the  Bishop 

»~~        of  Ross  in  1636.     As  to  those  of  Tain  and  Fodderty,  this  has 

MACKENZIE 

&c.  '  been  admitted  by  the  appellant  in  consequence  of  the  Crown 
charter  in  1704,  which  contains  a  clause  of  novodamw.  And 
her  right  to  those  of  Kennetles  and  to  the  chaplainries  of 
Alness,  as  well  as  those  of  Kilmuir,  Logie,  and  Rosekeen,  is 
equally  clear  in  virtue  of  charters  from  the  Crown,  1678  and 
1686,  and  infeftments  following  thereon.  And  although  the 
charter,  1686,  cannot  be  found,  this  cannot  here  be  deemed  of 
any  importance,  for  the  evidence  of  the  sasine  taken  upon 
it,  establishes  it  beyond  doubt. 

3.  The  respondent  has  a  further  right  to  the  patronages 
adjudged  to  her  by  prescriptive  titles  and  possession.  The 
Act,  1617,  applies  to  the  Crown  as  well  as  to  the  subjects 
These  prescriptive  titles  are  most  clear  and  unquestionable. 
Even  the  conveyance,  1656,  by  Sir  Robert  Innes  to  the  first 
Earl  of  Cromarty,  would  be  alone  sufficient,  though  at  the 
time  unwarranted  on  account  of  the  charter  in  favour  of  the 
bishop,  1636 ;  nothing  but  an  objection  on  the  ground  of 
forgery,  or  an  intrinsic  nullity  being  available  against  a  writ- 
ing produced  as  a  title  of  prescription.  But  besides  this,  it 
has  been  shown  that  there  was  a  general  conveyance  in  1698, 
and  another  in  1722,  containing  all  the  patronages,  which, 
with  possession  following  thereon,  would  establish  a  most  un- 
questionable right.  And  when  it  is  further  considered,  what 
has  not  been  so  much  as  disputed  by  the  appellant,  that  from 
the  date  of  the  first  of  these  rights  till  about  a  century  after, 
upon  the  attainder  of  the  respondent's  grandfather,  the  Crown 
never  exercised,  nor  attempted  to  exercise,  any  act  of  posses- 
sion, as  coming  in  the  place  of  the  Bishop  of  Ross,  while  the 
respondent's  ancestors  did  every  thing,  both  before  and  after 
the  unfortunate  event,  which  the  most  undoubted  proprietors 
could  do,  in  pursuance  of  such  a  grant,  it  must  be  held  that 
they  had  all  the  possession  which  is  required  by  law  for  creat- 
ing a  prescriptive  right  in  such  a  case. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 

"  My  Lords,* 
"  There  was  an  appeal  and  a  cross  appeal  heard  a  considerable 
time  ago,  in  a  case,  as  it  appeared  to  me,  of  so  much  importance 


*  From  Mr  Gurney's  Short-hand  Notes/ 
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is  to  induce  me  to  think  it  was  right  that,  after  the  argument  was         1814. 
OFer,  your  Lordships  should  afford  me  an  opportunity  of  giving  as    THE  Cbown 
much  attention  as  I  could  to  the  circumstances  of  the  case.     The  ». 

question  I  may  represent  to  your  Lordships  very  shortly,  it  being    UAC^zlWt 
my  purpose,  with  a  very  little  alteration  indeed,  to  propose  to 
affirm  the  judgment  of  the  Court  of  Session. 

The  question  is  of  this  nature.  Upon  the  forfeiture  of  the 
Cromarty  family,  the  property  which  belonged  to  that  family,  of 
course,  came  to  the  Crown ;  and  among  other  property  which  had 
been  forfeited,  it  was  asserted  on  the  one  hand,  and  to  a  certain 
extent  admitted  on  the  other,  that  there  were  various  advowsons 
of  parish  churches  in  Scotland  which  His  Majesty  was  graciously 
pleased  (having  been  enabled  by  Parliament  to  do  so,)  to  restore 
to  this  family,  about  1785,  with  the  property  which  had  become 
forfeited;  and  after  the  charter  of  restitution  was  made,  a 
question  arose  as  to  a  great  variety  of  these  patronages.  The 
Cromarty  family  insisted  that  they  were  entitled  to  all  the  patron- 
ages, the  names  of  which  have  occurred  in  the  course  of  these 
causes ;  it  being  contended,  on  the  other  hand,  that  His  Majesty 
was  as  clearly  entitled ;  and  in  this  casje  there  have  been,  in  all,  I 
think,  not  less  than  twelve  interlocutors,  in  which  the  opinion  of 
the  Court  of  Session  has  varied,  more  or  less,  in  favour  of  the 
Crown  and  of  the  family.  But  I  find  in  an  interlocutor  in  the 
month  of  May  1808,  it  is  declared  that  this  family  were  entitled 
to  all  the  patronages,  except  those  specially  named,  which  are  the 
patronages  known  by  the  denominations  of  Cromarty  (in  reference 
to  which  the  nature  of  the  title  seems  to  have  been  more  particu- 
larly decerned  to),  and  the  parishes  of  Urquhart,  Rosemarkie, 
Cullicudden,  Suddy,  Kirkmichael,  and  Arderseer. 

"My  Lords,  there  was  an  appeal  brought  by  His  Majesty's 
Advocate,  insisting  that  the  Crown  was  entitled  to  various  patron- 
ages, the  title  to  which  had  been  declared  by  the  ultimate  inter- 
locators  to  belong  to  the  Cromarty  family.  On  the  other  hand, 
the  family  insisted  that  the  Court  of  Session  was  bound,  not  only 
to  affirm  such  part  of  the  interlocutor  as  supported  their  interest, 
bat  to  negative  such  part  as  declared  any  of  these  livings  to  belong 
to  the  Crown.  Your  Lordships  will  recollect  that  the  hearing  of 
this  cause  introduced  a  great  deal  of  learning  in  respect  of  the 
titles  of  persons  having  the  appointment  of  ecclesiastical  persons. 

"  My  Lords,  upon  giving  repeatedly  the  best  attention  I  have 
been  enabled  to  give  to  this  subject,  my  persuasion  upon  the 
matter  is,  that  the  ultimate  decisions  of  the  Court  of  Session  are 
right  decisions  as  between  the  parties ;  but  your  Lordships  will 
permit  me  to  observe,  that  it  occurred  in  the  course  of  the  hearing, 
that  when  these  great  Scotch  families  were  attainted,  the  acts  of 
Parliament  of  that  day  had  required  that  there  should  be  made  up 
*&  authentic  record  of  all  the  possessions  which  came  to  the 
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1811.         Crown  by  the  forfeitures :  That  a  wish  was  expressed  on  the  part 
the  crown    °^  *^e  ^0U8e»  intimated  first,  I  think,  to  be  my  own  individual 
v.  wish,  that  we  should  be  able  to  ascertain,  as  far  as  inquiry  and 

^^or"*'  research  would  enable  us  to  ascertain,  what  had  been  the  property 
of  this  family,  appearing  by  the  record  to  which  I  am  now  refer- 
ring, to  be  forfeited  to  the  Crown.  We  have  not  received  much 
useful  information  upon  that  head.  But  another  circumstance 
occurred,  which  was  this,  that  the  Crown  being  enabled  by  Act  of 
Parliament  to  re-grant  to  this  family  what  had  come  to  the  Crown 
by  forfeiture,  the  Crown  executed  a  charter  of  restoration ;  and  in 
ihe  charter  of  restoration — it  recited  the  Act  of  Parliament — it 
recited  its  purpose  to  grant  what  had  come  to  it  by  forfeiture ;  and 
then,  in  execution  of  that  purpose,  it  granted  all  the  property,  by 
various  denominations,  and,  amongst  others,  all  the  patronages 
which  had  come  to  the  Crown  by  their  forfeiture ;  and  it  proceeds 
to  state,  as  it  expresses  it  in  substance,  without  prejudice  to  the 
generality  of  these  grants,  the  subjects  following ;  and  among  the 
subjects  following,  with  the  exception,  I  think,  of  one,  but  includ- 
ing (which  is  rather  surprising)  Cromarty  among  the  rest,  it 
restores  all  those  which  are  now  adjudged  to  belong  to  the  Crown 
as  patronages  which  had  come  to  the  Crown  by  virtue  of  this 
forfeiture. 

"  My  Lords,  the  charter  of  restoration  appears  to  have  been  the 
subject  of  mention  in  the  Court  of  Session ;  and,  I  have  no  doubt, 
it  was  also  a  subject  of  much  attention  in  the  Court  of  Session ;  but 
it  happens  that  we  are  not  able,  by  any  address  that  we  could  make 
to  the  bar,  and  I  have  not  been  able,  by  any  such  conclusions  as 
my  leisure,  if  I  had  any  since  the  cause  was  heard,  have  enabled 
me  to  make,  to  get  over  a  difficulty,  which,  unquestionably,  would 
exist  with  respect  to  the  law  of  England,  though,  perhaps,  it  is  a 
difficulty  which  may  not  at  all  exist  as  to  the  law  of  Scotland.  In 
this  charter  of  restoration  you  have  the  fact  recited  that  these 
patronages,  with  an  exception,  came  to  the  Crown  by  forfeiture ; — 
you  have  these  patronages,  with  the  same  exception,  restored  by 
the  Crown  (as  having  taken  them  by  the  forfeiture)  to  the  Cro- 
marty family ;  and  the  charter  stands,  at  this  moment,  an  effectual 
and  valid  instrument,  open,  undoubtedly,  if  we  were  considering 
the  matter  under  the  law  of  England,  to  all  the  objections  that 
would  be  made  to  the  Crown's  charter,  that  is,  if  the  Crown  has 
been  deceived ;  if  the  Crown  has  granted,  as  coming  by  forfeiture, 
that  which  did  not  come  by  forfeiture,  there  is  no  doubt  that,  by 
a  proceeding  for  that  purpose,  the  charter  might  be  annulled,  or 
reformed,  under  our  law  to  the  extent  that  His  Majesty  has  made 
it  under  that  misunderstanding  of  the  facts. — So  I  take  it  also,  by  the 
law  of  Scotland,  speaking,  however,  with  great  hesitation  upon 
that  subject.  But,  from  the  knowledge  one  has  gained  here  of  the 
necessity  of  reducing  deeds  which  have  no  effect  till  reduced,  I  am 
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not  aware  whether  there  is  not  a  similitude,  with  respect  to  grants        1814. 
of  the  Crown,  between  English  grants  and  Scotch  grants,  till,  by    IHKCROWW 
some  process,  those  grants  have  been,  in  both  countries,  reduced ;  *. 

and,  without  pronouncing  that  it  is  necessary  to  reduce  the  &c.  ' 
Crown's  charter,  still,  by  any  communication  made  to  us,  we  have 
not  seen  precisely  the  answer  that  can  be  given  to  the  fact  that 
there  does  not  exist,  at  this  moment,  of  the  Crown's  charter 
restoring  those  patronages,  with  the  exception  I  have  alluded  to, 
as  those  which  had  come  to  the  Crown  by  the  forfeiture  of  the 
Cromarty  family ;  and  if  they  had  come  to  the  Crown  by  the 
ibrfeitare  of  the  Cromarty  family,  then,  I  apprehend,  it  is  ex- 
tremely clear  that  the  Crown  cannot  have  a  title  adjudged  in  its 
favour.  Whether  it  is  or  not  necessary  to  reduce  the  charter  to 
which  I  have  been  thus  especially  alluding,  I  will  not  venture  to 
pronounce ;  but  I  think  it  would  be  prudent  for  your  Lordships  so 
to  word  your  affirmance  of  this  judgment,  as  to  give  the  parties  an 
opportunity,  if  it  be  worth  their  while,  of  calling  the  attention  of 
the  Court  to  it,  and  enabling  the  Court  to  determine,  whether  it  is 
a  subject  worthy  of  their  attention  or  not 

"  The  judgment,  therefore,  that  in  this  case  I  shall  take  the 
liberty  of  proposing  to  your  Lordships  will  be,  after  reciting  the 
several  orders,  and  so  on,  to  state  that  the  said  original  appeal — 
that  is,  the  Lord  Advocate's  appeal — be,  and  the  same  is  hereby, 
dismissed  this  House ;  and  that  the  interlocutors  complained  of,  in 
as  far  as  the  same,  or  any  of  them,  find  Mrs  Maria  Mackenzie  and 
Edward  Mackenzie  entitled  to  certain  of  the  patronages  mentioned 
in  such  interlocutors  be,  and  the  same  are  hereby,  affirmed  :    And 
further,  to  order  that  the  interlocutors  complained  of  in  the  cross- 
appeal,  in  as  far  as  such  interlocutors  find  the  Lord  Advocate,  on 
behalf  of  His  Majesty,  entitled  to  certain  of  the  patronages  men- 
tioned in  such  interlocutors,  be  remitted  back  to  the  Court  of 
Session  to  reconsider  the  same,  in  case  the  said  Mrs  Maria  Mac- 
kenzie and  Edward  Hay  Mackenzie  shall,  within  six  months  of 
the  date  of   this  judgment,  apply  to   the  said  Court,  by  peti- 
tion, to  reconsider  such  interlocutors ;  the  said  Court,  in  so  re- 
considering such  interlocutors,  having  regard  to  the  effect  of  a 
certain  charter  in  favour  of  the  Honourable  John  Mackenzie,  com- 
monly called  Lord  Macleod,  of  date  the  14th  February  1785,  until 
sach  charter  be  reduced  and  set  aside,  and  to  do  in  the  said  cause, 
or  in  any  action  of  reduction  which  may  be  brought  for  the  pur- 
pose of  setting  aside  the  charter,  if  such  action  shall  be  necessary, 
what  to  the  said  Court  shall  appeal*  meet  and  fit  to  be  done  :  And 
in  case  the  said  Mrs  Maria  Mackenzie  and  Edward  Hay  Mackenzie 
should  not  apply  to  the  said  Court  within  six  months,  as  above 
directed,  the  said  interlocutors  complained  of  in  the  said  cross 
appeal,  be,  and  that  the  same  are  hereby  affirmed ;  and  that  the 
(toss  appeal  in  such  case  be.  and  it  is  hereby  dismissed  this  House. 


THE  CROWW 
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1814.  That  will  give  an  opportunity  of  calling  the  attention  of  the.  Court, 
if  they  think  proper,  to  it ;  and  it  will  give  the  Court  an  opportu- 
nity of  giving  such  attention  as  the  Court,  in  its  wisdom,  shall 

MACSa  *"'  think  fifc  t0  g*ve  to  tnis  cau8e  5  and  if  *hev  tnink  prop61"  *°  P888 
from  it,  they  will  have  an  opportunity  of  passing  from  it.  They 
will  have  an  opportunity  of  judging  for  themselves,  whether  inter- 
locutors which,  perhaps,  are  not  otherwise  objectionable,  it  is  worth 
their  while  to  object  to,  for  the  purpose  of  compelling  the  reduction 
of  the  effect  of  so  much  of  this  charter  as  relates  to  these  patronages, 
in  order  to  make  way  for  the  reiteration,  perhaps,  of  the  same 
interlocutors.  That,  however,  is  matter  for  their  consideration ; 
and  if  your  Lordships  will  give  me  leave,  I  will  now  move,  that 
this  minute  I  have  read  be  the  judgment  of  this  House." 

It  was  therefore  ordered  and  adjudged,  that  the  said  ori- 
ginal appeal  be,  and  the  same  is,  hereby,  dismissed  this 
House;  and  that  the  said  interlocutors  therein  com- 
plained of,  in  as  far  as  the  same,  or  any  of  them,  find 
the  said  Mrs  Maria  Mackenzie  and  Edward  Hay  Mac- 
kenzie entitled  to  certain  of  the  patronages  mentioned  in 
such  interlocutors,  be,  and  the  same  are  hereby  affirmed. 
And  it  is  further  ordered,  That  the  said  interlocutors 
complained  of  in  the  said  cross-appeal,  in  as  far  as  such 
interlocutors  find  the  said  Lord  Advocate,  on  behalf  of 
His  Majesty,  entitled  to  certain  of  the  patronages  men- 
tioned in  such  interlocutors,  be  remitted  back  to  the 
Court  of  Session  to  reconsider  the  same,  in  case  the  said 
Mrs  Maria  Mackenzie  and  Edward  Hay  Mackenzie  shall, 
within  six  months  of  the  date  of  this  judgment,  apply  to 
the  said  Court  by  petition,  so  as  to  reconsider  such  inter- 
locutors ;  the  said  Court,  in  so  reconsidering  such  inter- 
locutors, having  regard  to  the  effect  of  a  certain  charter 
in  favour  of  the  Honourable  John  Mackenzie,  commonly 
called  Lord  M'Leod,  of  date  the  14th  February  1785, 
until  such  charter  be  reduced  and  set  aside ;  and  to  do 
in  the  said  cause,  or  in  any  action  of  reduction  which 
may  be  brought  for  the  purpose  of  setting  aside  the  said 
charter,  if  such  action  shall  be  necessary,  what  to  the  said 
Court  shall  appear  meet  and  fit  to  be  done ;  and  in  case 
the  said  Mrs  Maria  Mackenzie  and  Edward  Hay  Mac- 
kenzie shall  not  apply  to  the  said  Court  within  six 
months,  as  above  directed,  the  said  interlocutors  com- 
plained of  in  the  said  cross  appeal  be,  and  the  same  are 
hereby  affirmed  :  And  it  is  further  ordered,  That  the  said 
cross  appeal  be,  and  is,  hereby,  dismissed  this  House. 
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For  the  Appellant,  Ar.  Colquhoun,  David  Boyle.  18U. 

For  the  Respondents,  Wm.  Alexander,  Robt.  Craigie,  Wm. 

Murray. 


Note. — Under  the  foregoing  remit,  the  following  opinions  were 
given  by  the  Court : — 

9th  March  1SU. 

Lord  Justice-Clerk  (Boyle). — "  Whatever  objections  may 
hare  been  formerly  applicable  to  the  original  transferences  of  the 
patronages  in  question  by  the  conveyances  of  Sir  Robert  Innes,  in 
1656,  to  Sir  George  Mackenzie,  the  charters,  1678,  1686,  1698, 
of  the  whole  barony  of  Delny,  and  particularly  the  Crown  charter 
1722,  including  expressly  the  patronages  now  in  question,  followed 
as  they  were  by  the  new  grant  under  the  sign-manual  in  the 
charter  of  restoration  1785,  cannot  be  viewed  but  as  constituting 
a  sufficient  title  in  favour  of  the  defender,  if  not  cut  off  by  a  con- 
trary possession  on  the  part  of  the  Crown.  And,  considering  the 
exceptions  in  the  Act  1606,  c.  2,  and  in  the  Act  1617,  there  is 
much  weight  due  to  the  observations  in  the  additional  memorial 
for  Mrs  Mackenzie,  that  they  amount  in  reality  to  a  ratification  of 
the  early  grants. 

"  As  to  possession,  then,  though  the  Acts  are  not  so  long  or  so 
numerous  as  could  be  wished,  yet,  considering  the  circumstances 
of  the  times,  I  think  those  noticed  by  the  defender,  as  to  vacant 
stipends  as  well  giving  in  localities,  in  the  case  of  Rosemarkie ; 
presenting,  in  that  of  Callicudden,  the  statement  to  the  General 
Assembly  in  1749,  and  the  letter  of  the  incumbent  as  to  Suddy, 
in  the  absence  of  all  attempts  at  possession  on  the  part  of  the 
Crown,  except  the  sign-manual  in  1770  as  to  Rosemarkie,  during 
the  forfeiture,  are  sufficient 

u  As  to  any  specialty  with  regard  to  these  parishes,  which  could 
place  them  in  a  different  situation  from  others  awarded  to  Mrs 
Mackenzie,  I  never-  could  see  it ;  and  I  knew  something  of  this 
cause  before  it  went  to  the  House  of  Lords. 

"  As  to  the  claim  for  reducing'the  charter  1785, 1  cannot  see 
any  legal  grounds  for  it.  In  the  absence  of  contrary  evidence, 
mma  presumuntur  rite  et  solemniler  acta.  We  are  bound  to  hold 
the  Crown  officers  of  the  day  were  fully  satisfied  by  the  former 
titles,  surveys,  or  other  competent  evidence,  that  the  patronages 
contained  in  it  ought  to  be  restored  ;  and,  therefore,  having  regard 
to  that  charter,  as  directed  by  Xhe  remit  to  the  House  of  Lords,  I 
hold  it  an  additional  reason  for  sustaining  the  right  of  Mrs 
Mackenzie." 

Lord  Robertson. — "  Lord  Balmerino  got  a  charter  in  1 606, 
from  the  Crown,  and  is  of  great  importance  to  the  case,  as  showing 
&«  grant  was  protected  by  the  exception  in  the  Act  1606,  con- 
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1814.  firmed  by  decree  in  1631.  He  conveyed  to  Sir  Robert  Innes7 
who  also  got  a  charter  and  afterwards  an  agreement  with  the 
Bishop  of  Ross,  who  got  back  ail  the  patronages,  except  Logie 
o^isis,  an(j  two  others;  and  the  bishop  got  a  charter  confirming  his 
right,  and  I  think  it  was  good  at  that  time.  Afterwards,  Lord 
Cromarty  got  a  right  to  which  the  bishop's  was,  however,  pre- 
ferable ;  yet  Lord  Cromarty's  title  will  be  good  if  followed  by 
possession.  I  see  none  prior  to  1690  on  either  side,  and  after  it 
till  1712,  no  room  for  exercising  patronage.  When  the  estate 
was  forfeited,  the  survey  would  necessarily  comprehend  the 
patronages,  and  the  Crown  would  get  the  estate  tantum  et  tale  as 
the  family  held  it.  When  it  was  restored  in  1786,  the  charter 
would  also  comprehend  them,  as  the  charter  1785  flows  directly 
from  the  Crown.  The  whole  rights  of  parties  will  just  depend 
upon  possession.  If  the  Cromarty  family  have  it  during  pre- 
scription, it  will  avail ;  and  if  none,  its  title  cannot  prevail  against 
the  Crown ;  and  I  see  no  sufficient  evidence  of  such  possession 
in  that  family.  In  the  processes  of  locality,  I  see  none  given  in. 
I  think  the  right  of  the  Crown  is  preferable,  both  in  right  of 
bishops,  and  jure  corona." 

Lord  Bannatyke, — "I  think  the  question  is  attended  with 
some  difficulty.  The  effect  of  the  charter,  1785,  might  be  re- 
moved by  a  reduction,  but  I  don't  hold  that  necessary.  It  gave 
back  only  what  belonged  to  the  family.  I  have  some  difficulty 
as  to  the  (prescriptive  ?)  right,  which  depends  altogether  upon  pos- 
session ;  and  jus  coronce  is  out  of  the  question,  as  these  patronages 
belonged  to  the  Bishop  of  Ross.  I  think  it  jus  tertii  to  the  Crown 
to  argue  there  was  a  better  right  in  another.  He  can't  prevail, 
without  showing  the  bishop's  right  is  not  in  the  Cromarty  family. 
It  was  transferred  in  1688,  and  subsequent  charters.  I  see  no 
right  to  exercise  possession  in  any  party,  either  Cromarty  or  others, 
in  right  of  the  bishop,  as  Sir  Robert  Innes'  right  never  returned 
to  the  Crown.  There  was  no  patronage  after  the  Revolution,  yet 
the  family  of  Cromarty  remained  in  all  other  respects  as  patrons, 
and  I  see  no  distinction  between  the  three  in  question,  and  those 
already  finally  adjudged  to  the  Cromarty  family." 

Lord  Glenlke. — "  I  agree  with  Lord  Robertson,  except  as  to 
the  necessity  of  the  reduction  of  the  charter,  1785.  But  it  would 
be  directly  contrary  to  a  judgment  of  Court,  affirming  that  of 
Lord  Craigie.  This  charter  was  to  restore  merely  what  was  in 
the  forfeited  family  ;  and  if  more,  it  followed  a  non  habeiUe  potes- 
tatem.  No  occasion  for  reduction  in  competition  with  another 
right  during  the  years  of  prescription.  By  charter  of  the  bishop 
from  the  Crown,  after  the  transaction  with  Sir  Robert  Innes,  the 
latter  was  completely  denuded.  This  grant  was  of  no  use  unless 
followed  by  prescription.  There  was  no  exception  of  all  former 
dispositions  of  the  patronages.     Now  the  Crown  is  in  absolute 
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right  of  the  Bishop  of  Boss.     The  defender's  right  requires  pos-         i8H. 

session,  but  the  Crown's  right  does  not.     If  the  party  has  a  right 

from  a  proper  author,  prescription  is  not  necessary,  but  only  to 

show  that  another  party  has  not  had  it.     No  terminis  habilis  for    MAC™IIB» 

prescription  before  the  rebellion.     There  should  be  other  acts. 

Is  there  forty  years'  possession  ?     Nothing  like  it.     I  think  the 

remit  shows  that  the  House  of  Lords  had  no  doubt." 

Lord  Pitmilly. — "  I  am  quite  clear,  1*1,  That  it  is  plain  the 
act  vesting  in  the  Crown  took  only  what  was  in  the  family ;  and 
the  charter,  1789,  only  restored  what  was  forfeited,  neither  better 
nor  worse.  The  effect  of  the  charter,  1785,  may  be  considered 
in  two  views.  1st,  Was  there  a  mistake  in  it  *  If  so,  it  might  be 
reduced  accordingly,  as  passing  a  non  habente  potestatem.  I  think 
the  reduction  is  not  necessary,  as  coming  in  competition  with 
another  right,  and  no  prescription  run  on  it.  There  are  authorities 
for  this  in  the  older  decisions.  One  in  Durie.  The  charter,  1785, 
conveyed  nothing  more  than  was  in  the  Cromarty  family  before 
the  forfeiture.  The  Bishop  of  Boss,  in  1636,  had  been  vested  in 
these  patronages.     In  1656,  Innes  erroneously  granted  conveyance  % 

to  Mackenzie.  These  patronages  were  included  in  the  Crown 
charter  erroneously ;  and,  therefore,  it  is  absolutely  necessary  that 
they  should  be  included  in  the  survey,  and  restored  by  the  Act 
1785,  just  as  they  stood  in  the  persons  of  the  family.  But  they 
stood  erroneously  in  that  situation,  and  this  is  a  separate  reason 
for  no  reduction.  We  must  go  back  to  the  older  titles.  The 
charter,  1636,  shows  the  right  of  the  Crown,  and  1656  that  of  the 
Cromarty  family.  The  Crown  came  in  place  of  the  Bishop  of 
Ross.  The  Crown's  right  was  thereby  complete,  and  prescription 
is  not  necessary  to  validate  it.  But  the  right  of  the  Cromarty 
family  flowed  under  the  express  reservation  of  all  former  rights 
hy  charter,  1636.  The  Cromarty  title  is  incomplete  and  erroneous. 
Has  it  been  made  good  or  valid  f  It  may  be  by  prescription ;  but 
I  think  none  sufficient  has  followed  on  this  erroneous  title,  and, 
therefore,  the  right  of  the  Crown  is  preferable." 

The  Court,  therefore,  preferred  the  right  of  the  Crown  to  the 
patronages  of  the  parishes  in  question,  and  Mrs  Mackenzie  per- 
sisted in  the  suit  no  longer. 
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(Sheuchan  Case.) 
John  Vans  Agnew,  Esq.  of  Sheuchan,     -    Appellant 
•tbwa*t,&c.  pATRICK  Stewart,  Esq.,  of  Cairnsmoor/ 
the  surviving  Trustee  for  the  Creditors  of 
John  Vans,  Esq.,  of  Barnbarrow;    and 
Ebenezer  Drew,  of  Anchenhay,  as  re-  [  Respondents. 
presenting  the  deceased  Alexander  Drew, 
Merchant  in  Newton- Stewart,  the  other 
Trustee  of  the  said  Creditors, 

House  of  Lords,  29th  July  1814. 
(First  Appeal.) 

Entail — Contraction  of  Debt. — Question,  Whether  an  entail 
was  good  against  creditors  ? 

The  appellant's  grandfather,  John  Vans  of  Barnbarrow, 
was  married  to  Margaret  Agnew,  the  only  child  of  Robert 
Agnew,  Esq.  of  Sheuchan. 

Sometime  after  the  marriage,  Robert  Agnew  and  his  son- 
in-law,  John  Vans,  entered  into  an  agreement,  for  the  purpose 
of  securing  the  estates  of  both  families  by  a  strict  entail. 

They,  thereupon,  executed  a  mutual  entail  of  the  Barnbarrow 
estate  on  the  one  side,  and  of  the  Sheuchan  estate  on  the 
other.  This  deed  was  essentially,  in  its  form,  of  an  onerous 
character,  and  the  dispositive  clause  bore  the  words — "  Gives, 
"  grants,  sells,  and  alienates." 

It  turned  out,  on  John  Vans'  death,  that  he  was  consider- 
ably in  debt.  It  appeared,  also,  that  he  had  been  in  debt  at 
the  time  this  transaction  was  entered  into.  His  son,  who 
succeeded,  contracted  more  debt ;  and  being  anxious,  in  order 
to  pay  these,  to  break  through  the  entail,  so  as  to  make  these 
estates  affectable  by  his  father's  debts,  the  creditors  were  in- 
duced to  assign  their  claims  to  Messrs  Stewart  and  Drew,  as 
trustees  for  the  creditors,  who  brought  the  present  action  of 
declarator  and  reduction  to  set  aside  the  entail. 

In  this  action  two  questions  arose — 1.  Whether  the  pro- 
prietor of  a  fee-simple  estate  can  make  an  effectual  entail,  and 
place  himself  under  all  the  fetters  thereof,  so  as  to  exclude 
creditors  affecting  the  estate  by  diligence  or  otherwise  t  2. 
Whether  the  entail  contained  an  effectual  prohibition  against 
the  contraction  of  debt  ? 

In  the  Court  of  Session,  it  was  held  generally  that  the 
entail  was  not  effectual  against  the  creditors  of  Mr  Vans,  as 
to  his  estate  of  Barnbarrow. 


►  Respondent. 


(Sheuchan  Case.) 

John  Vans  Agnew  of  Sheuchan,      -        -    Appellant. 

Mrs  Frances  Dunlop,  otherwise  Agnew," 
Widow  and  universal  Disponee  and  Exe- 
cutrix of   Robert   Agnew,  Esq.,  last  of 
Sheuchan,     ------, 

House  of  Lords,  29th  July  1814. 

(Second  Appeal.) 

It  has  been  seen  by  the  previous  appeal,  that  the  creditors 
had  been  successful  before  the  Court  of  Session  in  obtaining 
a  judgment,  finding  that  the  entailed  estate  of  Barnbarrow 
was  liable  for  John  Vans'  debts. 

It  was  also  mentioned  that  his  son,  Robert  Vans  Agnew, 
had  also  contracted  considerable  debts ;  and  he  in  his  turn 
raised  an  action  of  reduction  against  the  heirs  of  entail,  on  the 
grounds,  inter  alia — 1st,  That  the  entail  did  not  protect  the 
estates  against  the  contraction  of  debts.  2d,  That  he  was 
entitled  to  set  aside  the  contract  of  mutual  entail  because  the 
counterpart  of  it  had  not  been  implemented  on  the  part  of 
John  Vans,  one  of  the  contracting  parties,  but  the  same  had 
been  defeated  by  his  contracting  debts.  3d,  That  he  ought 
to  be  allowed  to  relieve  and  disengage  from  the  said  entail  as 
much  of  the  estate  of  Sheuchan  as  would  be  equal  in  value  to 
the  extent  of  the  debts  contracted  by  John  Vans.  4th,  To 
sell  and  dispose  of  so  much  of  the  said  lands  and  estate  of 
Barnbarrow,  as  shall  be  sufficient  to  discharge  these  debts ; 
and  for  their  Lordships  to  interpone  their  authority  to  such 
sale,  upon  proof  of  the  rental  and  value  of  the  estate. 

A  remit  was  made  to  an  accountant,  as  to  the  amount  of 
the  debts  and  the  rental  of  the  estate ;  but  the  Court  ulti- 
mately pronounced  this  interlocutor : — "  But,  in  regard  there 
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An  appeal  having  been  taken  to  the  House  of  Lords,  the 
case  was  remitted  for  re-consideration.  A  full  report  of  this 
case,  together  with  the  Judges'  opinions,  as  also  of  the  pro- 
cedure which  took  place  in  the  Court  of  Session  after  the  duhlop. 
remit,  will  be  found  in  Mr  Shaw's  Report  of  the  Second  Ap- 
peal to  the  House  of  Lords,  vol.  i.,  p.  320,  which  see. 

For  the  Appellant,  John  Clerk,  John  Grreenshields,  Alex- 
ander Maconochie,  J.  A.  Murray. 
For  the  Respondents,  Wm.  Adam,  Sir  Samuel  Romilly. 
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"  is  no  clause  or  provision  in  the  entail  by  which  the  heir  of 
"  entail  is  empowered  to  sell  the  whole  or  any  part  of  the  said 
"  estate  of  Barnbarrow  for  payment  of  debt,  and  in  regard  the 
Marchii7i785.  "  Court  has  no  jurisdiction  to  authorise  any  such  sale,  assoilzie 
"  the  defenders, — leaving  to  the  pursuer  and  the  other  parties 
"  concerned  to  take  such  steps  for  their  relief  in  the  premises 
"  as  they  shall  be  advised." 

Against  the  interlocutors  pronounced  in  this  cause,  with  the 
exception  of  part  of  the  last  interlocutor,  which  is  above 
quoted,  the  present  appeal  was  brought. 

After  hearing  counsel, 

It  was  ordered,  That  the  cause  be  remitted  back  to  the 
Court  of  Session  to  review  the  interlocutors  complained 
of  generally,  allowing  the  appellant  to  call  all  necessary 
parties  before  them,  and  to  do  therein  as  to  them  shall 
seem  just. 

For  the  Appellant,  John  Clerk,  J.  Green  shields,  Al&cander 

Maconochie,  J.  A.  Murray. 
For  the  Respondent,  Sir  Samuel  Romilly,  Geo.  Cranstoun. 


(Sheuchan  Case.) 

JonN  Vans  Agnew,  Esq.  of  Sheuchan, 

Mrs  Frances  Dunlop,  otherwise  Agnew, 
Widow,  and  universal  Disponee  and  Exe- 
cutrix of  Robert  Vans  Agnew,  Esq.,  last 
of  Sheuchan,  as  representing  her  said 
Husband;  the  Right  Honourable  JonN, 
Earl  of  Stair,  John  Maitland,  Esq. 
of  Freugh,  as  representing  the  deceased 
Captain  the  Honourable  Patrick  Mait- 
land of  Freugh;  Sir  David  Hunter 
Blair,  Bart.,  and  James  Hunter  Blair, 
Esq.,  both  or  one  of  them  representing  the 
deceased  Sir  John  Hunter  Blair  of  Dun- 
skey,  Bart. ;  Ramsay  Hannay,  Esq.  of 
Kirkdale,  Alexander  M'Lean,  Esq.  of 
Mark,  and  Charles  Stewart,  W.S.,  as 
Trustees  of  William  Hannay  of  Bargally ; 
and  Johnston  Hannay  of  Torrs,  Esq., 
and  David  Balfour,  Esq.,  W.S., 


Appellant 


►  Respondents. 
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(Tldrd  Appeal.)  1814. 

House  of  Lords,  29th  July  1814. 


UUNLOP,  &G. 


Appeal. — Circumstances  in  which  an  appeal  was  dismissed  as  in- 
competent. 

Having  been  disappointed  in  obtaining  authority  from  the 
Court  of  Session  to  sell  the  estate  of  Barnbarrow,  to  pay 
John  Vans'  debts,  as  is  shown  by  the  preceding  appeal, 
Robert  Agnew,  the  son,  went  to  Parliament,  and  obtained  an 
Act  authorizing  the  sale  of  such  parts  of  Barnbarrow  and 
Sheuchan  estates  as  might  be  necessary  to  pay  off  these 
debts. 

He  obtained  this  Act,  which  gave  him  power  to  sell  such 
detached  parts  of  Barnbarrow  for  the  purpose  of  paying  off 
these  debts,  and  if  that  was  insufficient,  also  to  sell  such  dis- 
connected parts  of  the  estate  of  Sheuchan  as  should  be  neces- 
sary for  the  payment  of  said  debts. 

Under  this  Act,  certain  lots  were  fixed  on,  and  sold  by 
judicial  sale  to  the  respondents. 

The  appellant  did  not  raise  a  reduction  of  these  proceed- 
ings in  the  Court  below ;  but  it  seems  having  certain  objec- 
tions to  the  regularity  of  the  proceedings  in  the  sale,  such  as 
that  these  proceedings  were  in  absence  while  he  was  a  minor, 
and  that  no  curator  ad  litem  had  been  appointed  to  him,  and 
that  the  whole  proceedings  were  collusive,  and  that  the  Act 
of  Parliament  obtained  for  the  sales  of  the  estates  was  ob- 
tained upon  untrue  statements  in  regard  to  the  estate,  and 
without  any  just  grounds  for  the  sale,  he  brought  the  present 
appeal  against  the  whole  interlocutors  in  the  cause,  the  last 
being  dated  30th  June  1808. 

In  hearing  the  cause  in  the  House  of  Lords,  it  was  objected 
to  by  the  respondents,  1st,  That  the  appeal  was  incompetent 
as  not  having  been  brought  in  due  time,  under  the  standing 
orders  of  the  House,  24th  March  1725  ;  2d,  That  the  appel- 
lant had  not  cited  as  respondents  to  his  appeal  the  creditors 
of  his  late  grandfather,  who  were  necessary  parties  thereto ; 
3d,  That  the   present  respondents  were  not  parties  to  the 
action  in  the  Court  below,  and  it  is  not  competent  to  bring 
the  rights  of  purchasers  at  judicial  sales  under  challenge  in 
the  way  of  appeal, — that  can  be  done  only  by  proper  action 
of  reduction,  brought  in   a  competent   Court,   and  cannot 
be  brought  in  question  in  the  first  instance  by  way  of  an 
appeal. 
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1814.  Lord  Chancellor  Eldon  (as  to  these  three  appeals)  said* — 

aqnkw  "  My  Lords, 

dunlop  &c  "  f^lere  are  t^iree  appeals  ^  the  matter  of  Agnew  v.  Stewart, 
Agnew  v.  Agnew,  and  Agnew  v.  Agnew,  the  Earl  of  Stair,  and 
Others.  These  appeals  affect  a  great  variety  of  proceedings  in  the 
Court  of  Session.  The  latter  case  respects  the  execution  of  a  de- 
cree following  on  an  Act  of  Parliament.  My  Lords,  with  respect 
to  that,  it  appears  to  me,  upon  consideration  of  the  case,  that  it  is 
quite  clear  the  appeal  to  this  House  is  quite  incompetent.  Our 
jurisdiction  here  is  to  decide  on  questions  of  law  on  which  judg- 
ment has  been  originally  given  in  the  Court  below  ;  it  is  perfectly 
impossible  to  say  that  there  is  a  case  here  on  which  a  judgment 
has  been  given  in  the  Court  below  ;  and  if,  when  the  appeal  was 
first  presented,  the  respondents  had  applied  by  petition,  stating  that 
it  was  a  case  in  which  an  appeal  was  incompetent,  and  praying 
the  appeal  might  be  dismissed,  I  think,  the  House  would  on  such 
a  petition  being  brought  before  it,  have  had  no  difficulty  in  inform- 
ing them  that  they  were  not  bound  to  answer  such  an  appeal,  and 
would  have  dismissed  it.  The  respondents,  however,  have  taken 
another  course,  and  have  put  the  case  in  the  state  in  which  it  now 
is,  which  makes  it  reasonable  there  should  be  no  costs ;  but  it  ap- 
pears to  me  that  the  proper  way  of  disposing  of  that  will  be — 
(declaring  that  it  is  not  competent,  in  the  circumstances  of  this 
case,  to  affect  the  purchaser  by  the  proceeding  of  the  appeal)— to 
dismiss  this  appeal,  reserving  to  the  appellant  such  relief  (if  any) ; 
not  meaning  to  say  that  he  has  any,  but  reserving  to  him  such 
relief,  if  he  has  any,  in  any  other  mode  of  proceeding." 

Ordered  accordingly. 

Lord  Chancellor.   m 
"  My  Lords, 

"  With  respect  to  the  two-  other  cases,  they  involve  very  mate- 
rial, and  to  me  very  nice,  points  of  Scotch  law,  which,  in  conse- 
quence of  this  gentleman  being  very  long  abroad,  have  been 
brought  before  your  Lordships  at  a  very  late  period.  These  points 
of  Scotch  law  occurring  so  long  ago  as  the  year  1784,  nobody  has 
been  able  to  give  us  the  least  information  at  the  bar  of  the  reasons 
upon  which  the  Court  of  Session  proceeded  ;  and  therefore  I  am 
of  opinion  that  it  might  be  right  in  these  cases  to  remit  them  to 
the  Court  of  Session,  to  review  the  interlocutors  complained  of 
generally,  allowing  the  appellant  to  call  all  necessary  parties  before 
them,  and  to  do  therein  as  to  them  shall  seem  just.  I  feel  that  it 
would  be  impossible  to  decide  these  cases  with  any  certainty  that 
we  were  possessed  of  the  merits  or  the  principles  upon  which  they 

*  From  Mr  Gurney's  Short-hand  Notes. 
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ought  to  be  decided ;  and  your  Lordships  know,  with  respect  to        1814. 
entails  and  the  mode  of  effecting  them,  there  have  been  very  im-  ~ 

07  *  MAXWELL,  &C. 

portant  decisions  within  the  last  few"  years,  reference  to  which  ». 

most  be  had  in  the  determination  of  this  case.     I  therefore  feel,       welsh. 
that,  as  it  respects  all  parties,  it  will  be  exceedingly  desirable  that 
these  interlocutors  should  be  remitted  to  the  Court  of  Session." 

Ordered  accordingly. 

Whereupon  the  Lord  Chancellor  pronounced  the  following 
judgment  in  the  last  of  these  appeals : —  ' 

It  is  declared,  That  it  is  not  competent  in  the  circumstances 
of  this  case  to  affect  the  purchasers  by  the  proceeding  of 
appeal ;  it  is  therefore  ordered  that  the  said  appeal  be, 
and  the  same  is  hereby  dismissed  this  House,  reserving 
to  the  appellant  such  relief  (if  any)  as  he  may  be  en- 
titled to  in  any  other  mode  of  proceeding. 

For  Appellant,  John  Clerk,  John  Greenshields,  Alexander 

Maconochie,  J.  Murray. 
For  Respondents,  Sir  Saml.  Romilly,  Math.  Boss. 

Note. —  Vide  Shaw's  Appeal  Cases  for  what  was  done  under  this 
remit,  vol.  i.,  p.  333. 


(Scarr  Case.) 
[Fac.  Coll.,  Vol.  xiv.  p.  209 ;  et  Napier  on  Prescription.] 

Mrs  Jean  Welsh  Maxwell,  of  Steelston,^ 
and  Lieut.-Colonel  William  New  all,  >     Appellants. 
her  Husband,  ) 

Alexander  Welsh,  Esq.,  of  Scarr,  -        -       Respondent. 
House  of  Lords,  29th  July  1814. 

Estail — Negative  Prescription — Possession  on  two  Titles 
-Non  Valentes  Agere. — An  entail  was  made  of  the  estate 
of  Scarr,  which,  after  being  recorded,  remained  personal,  without 
any  title  being  made  up  under  it.  The  institute,  who  was  also 
the  entailer's  heir  of  line,  possessed  on  apparency  for  twenty  years. 
The  entailer  having  left  some  debt,  the  son  of  William  Welsh,  a 
substitute  under  the  entail,  attempted  to  carry  off  the  estate  as  a 
fee  simple  estate,  by  obtaining  an  assignation  to  these  debts,  and 
adjudging  upon  these, charter  was  obtained  upon  this  adjudication, 
VOL.  VI.  E 


WELSH. 
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1814.  but  do  infeftment  was  taken  until  1793.     He  continued  to  possess 

7~"      until  his  death  without  making  up  any  other  title,  but  left  a  dis- 
v.  position  of  his  estate  in  favour  of  the  appellant.     In  a  reduction 

of  that  right,  brought  by  the  respondent,  the  next  substitute ; 
held  that  the  entail  had  not  incurred  the  negative  prescription, 
and  that  the  possession  of  William  Welsh  and  his  son  John,  was 
to  be  ascribed  to  the  entail,  and  not  to  their  unlimited  title  as 
heirs  of  line. 

In  1748  Alexander  Welsh  died,  possessed  of  the  lands  of 
Scarr,  of  which  he  was  unlimited  proprietor,  but  leaving  an 
entail  executed  many  years  before  his  death. 

At  this  time  the  rental  was  only  £35,  8s.  8d.  per  annum, 
and  it  was  burdened  with  a  liferent  locality  of  £15,  8s.  8d., 
provided  for  his  widow,  who  survived  him.  He  left,  besides, 
heritable  debts  to  the  amount  of  £333,  6s.  8d.,  and  £280, 
Is.  8d.  of  moveable  debts.  His  nephew,  William  Welsh,  the 
institute  in  the  entail,  succeeded.  He  was  also  heir  of  line, 
and  chose  to  possess  on  apparency,  without  making  up  his 
title  in  either  capacity.  Sometime  thereafter  an  adjudication 
was  led,  including  therein  all  these  debts,  and  decree  obtained 
in  name  of  David  Newall,  in  trust  for  behoof  of  John  Welsh 
Maxwell,  the  son  and  heir  of  William  Welsh.  It  was  alleged 
that  this  was  an  attempt  to  carry  off  the  estate  as  a  fee  simple 
estate. 

John  Welsh  Maxwell  having  thus  acquired  adjudication 
and  grounds  of  debt,  he  afterwards  expede  a  charter  of  ad- 
judication of  the  lands  of  Steelston,  Scarr,  and  others,  and  was 
Dec.  io,  1793.  infeft  of  this  date,  but  decree  of  expiry  of  the  legal  of  the 
adjudication  did  not  appear  to  have  been  obtained. 

Afterwards  he  executed  a  disposition  by  which  he  gave, 
granted,  and  disponed  "  to,  and  in  favour  of  the  said  Jane 
"  Maxwell  (the  appellant),  and  Anne  Welsh  (her  sister), 
"  equally  between  them,  and  their  heirs,  and  successors,  and 
"  disponees,  all  lands  and  heritages  belonging,  or  which  shall 
"  belong  to  me  at  the  time  of  my  death,  with  the  whole  writs 
"  and  evidents  thereof,  conceived  in  favour  of  me,  or  my  pre- 
"  decessors  and  authors." 

Anne  Welsh  having  died,  the  female  appellant  was  served 
heir  to  her,  and  entered  into  the  possession  of  the  estate. 

After  the  female  appellant  had  been  in  the  undisturbed  pos- 
session for  upwards  of  sixty  years,  it  was  found  that  Alexander 
Welsh,  who  died  in  1748,  had,  before  his  death,  made  an 
Sept.  16, 1742.  entail  of  the  estate  of  Scarr,  and  which  was  duly  recorded  in 
the  same  year,  but  no  infeftment  followed  thereon,  the  right 
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under  the  entail  remaining  personal.     By  this  deed  William        18U. 
Welsh  was  taken  bound,  as  a  condition  of  his  succeeding,  to  MAXWELL  &c 
pay  off  all  his  debts,  &c.     William  Welsh  and  his  son,  John  »• 

Welsh  Maxwell,  were  both  of  them  the  nearest  heirs  of  tailzie 
nominated  in  the  entail.  They  were  also  the  deceased's  heirs 
of  line,  and  they  were  also  the  acquirers  of  the  separate  title  to 
the  estate  by  the  adjudication  above  recited.  After  them  the 
next  substitute  was  the  respondent's  father,  Mr  Hamilton, 
married  to  the  entailer's  sister,  and  then,  after  him,  the  ap- 
pellant. 

An  action  of  reduction  was  brought  by  the  heir  of  entail 
to  set  aside  the  appellant's  right,  the  value  of  the  estate  and 
of  the  land  having  risen  greatly  in  the  interval. 

The  defences  set  up  by  the  appellant  were,  1st,  That  the 
entail  upon  which  the  pursuer  (respondent)  founded  his  claim, 
was  cut  off  and  excluded  by  the  negative  prescription ;  2d, 
Even  were  this  not  the  case,  she  was  entitled  to  keep  posses- 
sion of  the  subjects  until  she  received  payment  of  the  debts 
contained  in  the  adjudication. 

The  answer  made  by  the  respondent  was,  1st,  That  he  and 
his  father  were  in  the  predicament  of  non  valentes  agere  cum 
efectu;  and  that  in  three  respects,  1st,  Neither  he  nor  his 
father  had  any  right,  during  the  lives  of  William  Welsh,  and 
his  son,  John  Welsh  Maxwell,  to  compel  either  of  them  to 
complete  the  investiture  pointed  out  by  the  entail,  by  exped- 
ing  a  charter  in  terms  thereof,  and  taking  infeftment  upon  it ; 
2d,  Neither  he  nor  his  author  had  any  interest  to  pursue  such 
an  action,  till  the  death  of  John  Welsh  Maxwell,  in  the  year 
1801,  because  William  Welsh,  and  his  son,  John  Welsh  Max- 
well, were  not  only  heirs  of  entail  in  the  tailzie,  but  the  nearest 
heirs  of  entail,  as  well  as  heirs  of  line,  and  therefore  the  re- 
spondent could  not  have  demanded  possession,  as  long  as  either 
of  them  lived.  And  lastly,  he  maintained  that  their  posses- 
sion was  to  be  imputed,  not  to  the  apparency  under  the  old 
investiture,  but  to  the  personal  right  contained  in  the  dispo- 
sition and  tailzie. 

But  the  chief  reply  of  the  respondent  was,  that  the  pre- 
scriptive possession  pleaded,  was  a  possession  of  persons  who 
were  the  nearest  heirs  of  tailzie  under  the  entail,  and  there- 
fore that  the  possession  of  William  Welsh,  and  his  son,  John 
Welsh  Maxwell,  must  be  ascribed  to  the  entail,  and  not  to 
the  unlimited  title  subsequently  acquired  by  them. 

This  interlocutor  was  finally  pronounced,  "  The  Lords  alter  Jan.  33^  iso7. 
u  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and 
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1814.        "  in  the  process  of  reduction,  repel  the  defences  of  the  nega- 

maxwbll,  &c.  u  **ve  prescription  and  all  other  defences  pleaded  for  Mrs  Jane 

v-  u  Maxwell  and  husband,  defenders ;    sustain  the  reasons  of 

WELSH 

"  reduction,  and  reduce,  decern  and  declare  in  the  terms  of  the 
u  conclusions  of  the  reduction  libelled ;  also  in  the  process  of 
"  multiplepoinding  prefer  Alexander  Welsh  the  pursuer,  upon 
"  the  interest  produced  for  him  to  the  sum  in  the  hands  of 
"  the  raisers  of  the  multiplepoinding,  and  remit  to  the  Lord 
"  Ordinary  to  proceed  accordingly." 

On  reclaiming  petition,  the  Court  pronounced  this  inter- 
June  22, 1808.  locutor, — u  Adhere  to  their  interlocutor  reclaimed  against, 
"  in  so  far  as  it  repels  the  defence  of  the  negative  prescription, 
"  but  recall  the  same,  quoad  ultra,  and  remit  to  the  Lord 
"  Ordinary  to  hear  parties  upon  the  other  defences  pleaded 
"  for  Mrs  Jane  Maxwell  and  husband,  and  to  do  as  he  shall 
"  see  cause."  * 


*  Opinions  of  the  Judges  : — 

Lord  Hermand — "I  am  for  altering.  The  party  did  all 
he  could  to  free  the  tailzie.  The  limitations  confessedly  are 
worked  off.  I  cannot  enter  into  the  notion  of  the  destination 
being  entire.  No  such  thing  found  in  the  Durham  case;  the 
principle  there  was,  that  both  destinations  were  unlimited.  There 
is  no  need  of  a  contrary  act  by  the  possessor.  The  substitutes 
were  valentes  agere.  They  had  an  interest  and  a  title  to  preserve 
their  right.  It  is  the  negative  prescription  that  applies  here ;  there 
is  no  need  of  a  title,  as  recognised  in  the  Inverleith  case." 

Lord  Newton. — "  I  am  for  adhering.  This  man,  by  posses- 
sion, could  not  work  off  the  destination,  though  he  might  the 
fetters.  The  entail  was  the  lex  feudi  till  a  new  settlement  was 
made.  But  the  main  ground  of  our  judgment  was  this,  that  the 
tailzie  imposed  no  special  obligation  to  possess  on  that  title.  If  it 
had  been  challenged,  his  answer  would  have  been  good,  that  he 
had  not  made  up  any  other  title.  True,  if  he  had  followed  up  the 
advice  he  got,  and  got  charter  of  adjudication  and  sasine,  that 
would  have  done ;  but  he  did  not.  Further,  he  cannot  plead  the 
Mor.  p*.  10698.   positive  prescription.     See  the  case  of  Porterfield." 

Lord  Justice  Clerk  (Hope). — "  The  petitioner's  plea  fails  in 
point  of  fact.  There  is  no  evidence  or  indication  that  he  possessed 
as  heir  of  line.  This  is  not  to  be  presumed,  and  the  thing  is  not 
shown." 

Lord  Meadowbank. — "  I  see  no  ground  on  which  to  dispute 
that  he  possessed  on  both  titles.  He  did  nothing  to  prefer  the  one 
title  to  the  other.  By  possessing  as  he  did,  he  became  personally 
liable  to  fulfil  the  tailzie.    If  so,  there  was  no  valentes  agere  cum 
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From  these  interlocutors,  the  present  appeal  was  brought        1814. 
to  the  House  of  Lords,  maxwell,  &c. 

Pleaded  for  the  Appellants. — Any  claim  which   the  re-  v- 


efcctu,  for  inhibition  would  have  been  competent  at  the  instance 
of  the  substitutes  to  secure  the  obligation.  I  am  thus  for  adhering 
on  this  ground,  that  he  was  possessing  on  both  titles,  and  had 
done  nothing  to  attribute  his  possession  to  the  unlimited  tail 
title." 

Lord  Armadale. — "  Can  there  be  a  negative  prescription  with- 
out a  positive  ?     I  think  there  may.     An  obligation  to  make  an 
entail   may  prescribe.     It  has  been  found  expressly  that  both 
applied.     I  think  that  the  negative  applies  in  this  instance,  which 
is  partly  (and  such  often  occurs)  a  deed  of  tailzie,  and  partly  an 
obligation.     2d.  Has  there  been  possession  here  on  the  tailzie? 
It  is  said  that  a  party  is  held  to  possess  on  all  his  titles.     True ; 
in  order  to  defend  his  right,  he  is  allowed  to  plead  all  his  titles. 
But  it  is  quite  otherwise  where  the  titles  are  of  different  degrees 
of  benefit.     The  same  favour  of  possession  entitles  him  to  ascribe 
his  possession  to  the  most  advantageous  title,  where  the  question 
comes  to  be  about  the  condition  of  his  right,  provided  he  has  done 
nothing  repugnant  to  it.     Now,  here  there  is  no  use  made  of  the 
tailzie,  by  service  or  otherwise,  to  fix  him  down  to  the  tailzie,  and 
law  will  not,  by  prescription,  hold  the  contrary.     That  he  is  con- 
travening his  predecessor's  will  is  no  reason  why  he  should  be 
held  to  do  so.     As  to  non  valens  agere,  for  want  of  a  special  clause 
obliging  to  possess  on  that  title,  such  clauses  are  new  things,  and 
not  necessary,  for  the  obligation  attaches  of  itself,  and  the  heirs  of 
law  succeeding  without  such  clause,  could  compel  him  to  make  up 
a  title  on  it.     It  would  not  have  been  a  good  answer  that  he  was 
possessing  on  a  personal  deed.     The  substitutes  had  a  right  to 
insist  for  investiture.    I  cannot  go  into  the  notion  that  the  deed 
subsists  as  to  succession  and  not  as  to  limitations.     My  notion  is, 
that  he  possesses  as  heir,  and  not  on  the  deed  at  all." 

Lord  Craig. — "  I  agree  with  Lord  Armadale.  The  entail  is 
worked  off  by  the  negative  prescription  simply.  In  one  sense  he 
possesses  on  all  his  titles ;  but,  in  another,  on  the  most  beneficial 
only." 

Lord  Bahnatyne. — u  There  are  situations  where  the  positive 
and  negative  prescription  concur.  But  that  is  not  universally  true 
nor  applicable  here.  If  I  have  a  right  to  my  estate,  all  matters  of 
obligation  are  worked  off  by  the  negative  only.  Such  is  the  obli- 
gation to  effectuate  this  tailzie.  Substitutes  were  valentes  agere. 
For  they  might  have  compelled  him  to  invest  on  the  tailzie. 
There  is  no  need  of  an  express  clause  to  that  purpose.  Trupt  de 
jure  from  the  nature  of  the  thing." 
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lftH.        spondents  pretend  to  have  under  the  entail  1742,  is  completely 
~  cut  off  by  the  negative  prescription  introduced  by  the  statute 

MAXWELL,   &0.  J  &  r  *~  .  .  . 

v,  1469,  c.  28,  which  enacts,  "  That  any  party  having  interest 

WELSH. 

Lord  Glenlee. — "  Where  both  titles  remain  in  nudis  Jinibus, 
and  nothing  done  in  pursuance,  or  towards  implement  of  either,  I 
see  no  grounds  on  which  to  ascribe  the  possession  to  one  title 
more  than  to  another.  I  must  ascribe  it  to  both,  because  it  is  a 
case  of  indefinite  possession." 

Lord  Meadowbank. — "  I  consider,  further,  that  the  only  right 
and  lawful  title  was  the  tailzie.  Are  we,  then,  to  ascribe  posses- 
sion to  an  improper  and  unlawful  title?" 

Lord  President  (Campbell). — "  I  observe  this  person,  Wil- 
liam Welsh,  was  institute  and  disponee  under  the  deed  of  tailzie. 
If  he  meant  to  have  possessed  otherwise,  he  must  have  been  served 
and  been  infeft  to  enable  him  to  provide  for  his  widow  and  children. 
He  took  no  step  of  that  sort.  At  the  end  of  twenty  years  he  ad- 
vises with  counsel  how  to  get  rid  of  it.  If  he  had  followed  that 
advice,  and  obtained  charter  and  sasine,  he  might  have  evicted 
the  estate.  The  question  is,  Is  the  tailzie  lost  by  the  negative 
prescription  f  Such  a  thing  may  be  ;  especially  in  a  case  of  obli- 
gation to  make  a  tailzie,  but  here,  where  the  tailzie  is  made,  and 
the  heir  of  tailzie  succeeds,  it  is  difficult  to  say  that  the  negative 
prescription  will  extinguish  it.  If  persons  not  called  by  the  tailzie 
had  succeeded  and  possessed — if  things  had  been  done  which  the 
tailzie  had  prohibited,  that  might  have  done.  But  none  of  these 
things  occur  here.  There  is  nothing  done  at  all  that  is  repugnant 
to  the  tailzie.  The  substitutes  were  not  called  on  to  do  anything 
for  their  interests,  as  nothing  was  done  against  it.  I  do  not,  at 
sametime,  rest  much  on  the  want  of  a  special  clause,  ordering  him 
to  possess  on  that  title.  The  thing  is  implied;  but  as  no  particular 
time  for  making  up  titles  is  implied  by  the  law,  the  substitutes 
could  not  have  prevailed  in  any  action  for  that  purpose.  If  such 
action  had  been  brought,  it  would  have  served  only  to  interrupt 
the  negative  prescription  ;  and  it  is  settled  that  a  person  need  not 
pursue  for  the  purpose  of  interrupting  only.  That  was  the  prin- 
Mor.p'  10903.  ciple  of  the  judgment  in  Dalhousie's  case.  On  that  principle  I  go 
here.  An  action  of  substitution  would  have  been  nugatory. 
William  would  have  answered  well,  that  he  was,  at  least,  possess- 
ing on  all  his  titles. 

"  There  is  a  great  deal  of  argument  here  as  to  the  separation  of 
the  destination  and  the  limitations.  Such  cases  do  happen,  as 
where  an  heir  of  tailzie  omits  limiting  clauses.  But  there  is  no 
need  of  going  into  that." 

Mr  Blair. — "  In  truth  it  was  beneficial  to  William  to  possess 
on  the  tailzie.     The  estate  was  over-burdened  with  debt.     He 
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"  in  the  obligation,  shall  follow  the  said  obligation,  within  the        18H. 
u  space  of  forty  years,  and  take  document  thereupon ;  and  gifMAXWELL  &c 
u  he  does  not,  it  shall  be  prescribed,  and  be  of  nane  avail,  v- 

"  the  said  forty  years  being  runnin,  and  unpursued  by  the 
"  party."  So,  in  like  manner,  the  statute  1474,  c.  54.  And 
the  statute  1617,  c.  12,  provides  that  all  actions  competent  of 
the  law  upon  all  deeds  whatsoever  "  shall  be  pursued  within 
u  the  space  of  forty  years  after  the  date  of  the  same."  The 
action,  however,  upon  the  part  of  the  respondent,  was  not 
brought  until  sixty-four  years  after  the  date  of  the  deed  of 
tailzie  in  1742,  and,  therefore,  no  action  is  now  competent, 
and  the  entail  prescribed. 

2.  The  possession  of  William  Welsh  and  John  Welsh  Max- 
well, his  son,  will,  according  to  law,  be  imputed  to  their  title 
as  heirs  apparent  of  line,  and  will  not  be  imputed  to  their  title 
as  institute  or  substitute  under  the  entail ;  and  the  respondent 
cannot  truly  say  that  his  father,  while  he  lived,  or  he  himself, 
since  his  father's  death,  was,  during  any  period  of  that  posses- 
sion, non  valens  agere  cum  efectu.  For  they,  in  their  order,  had 
a  right  to  compel  the  heirs  successively  in  possession  to  make  up 
titles,  and  complete  the  investiture  prescribed  by  the  entail. 

3.  It  is  not  necessary,  in  order  to  entitle  any  party  to  plead 
the  negative  prescription,  that  he  should  also  plead  the 
positive.  On  the  contrary,  it  is  enough  if,  in  the  event  of 
the  negative  prescription  being  sustained,  that  party  can  make 
up  a  complete  feudal  title  in  his  or  her  person. 

Pleaded  for  the  Respondent. — The  possession  of  William 
Welsh,  for  a  period  of  more  than  twenty  years,  must  be 
ascribed  to  the  entail  under  which  he  had  a  personal  right 
whereon  to  found  his  possession  ;  and  there  was  no  room  for 
an  action  at  the  instance  of  the  substitutes,  who  could  not 
qualify  any  act  of  contravention  as  matters  then  stood. 

2.  The  negative  prescription  is  not  pleadable  by  the  appel- 
lant, Mrs  Welsh  Maxwell,  who,  so  far  from  having  a  title  in 
her  person  fortified  by  the  positive  prescription,  is  but  an 
adjudging  creditor,  who  must  ascribe  any  possession  held  by 
her  to  an  adjudication,  the  legal  of  which  is  still  open  ;  and 
upon  which,  possession  had  not  followed  after  the  date  of  the 
infeftment  for  a  fourth  part  of  the  period  which  the  law  requires 
in  order  to  convert  an  adjudication  into  a  title  of  property. 

would,  by  possessing  on  apparency,  have  been  liable  universally. 
And  at  that  time  apparency  was  a  very  imperfect  title.  It  also 
saved  him  the  expense  of  a  service." — Hume's  Session  Papers. 
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1814.  3.  The  deed  of  entail   and  relative  parts  of  Alexander 

bobebtson    Welsh's  settlement  were  recognized  by  William  Welsh,  and 

»•  homologated  and  approved  of  by  him,  in  such  a  manner  as 

THE  DURE  OF  nn      n  /»  •       •  i  J 

atholl,  &c.  to  cut  on  all  pretence  of  prescription  having  commenced, 
until  infeftment  was  obtained  on  the  foresaid  charter  of  ad- 
judication, 1793. 

After  hearing  counsel, 

The  Lord  Chancellor  Eldon  said, 

"  This  was  an  appeal  to  your  Lordships  in  the  cause  of  Welsh 
v.  Maxwell.  Upon  the  best  examination  I  have  been  able  to  give 
to  the  subject,  and  the  principles  to  be  applied  to  the  consideration 
of  the  case,  if  none  of  your  Lordships  should  be  of  a  different 
opinion,  it  appears  to  me  the  judgment  in  the  case  ought  to  be 
affirmed."  * 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby  affirmed. 

For  Appellants,  .  William  Adam,  David  Cathcart. 

For  Respondent,  Sir  Saml.  Romilly,  Thos.  W.  Baira\ 

Note. — Mr  Napier,   in  his  Commentaries  on  Prescription,  has 
some  excellent  remarks  on  this  case. 


(Driving  Deer  from  Common.) 

Ma jor-General  Robertson  of  Lude,    -    -    Appellant. 

The  Duke  of  Atholl  and  Duncan  Robert- 
son, sometime  his  Tenant,  -  Respondents. 

House  of  Lords,  1st  December  1814. 

Commonty — Rights  of  Do. — The  Common  of  Glentilt  and  Glen- 
fender  belonged  in  common  to  the  Duke  of  Atholl  and  General 
Robertson,  and  was  let  to  small  farmers  as  pasture  lands,  for  pas- 
turing cattle,  &c.  The  Duke's  forests  were  in  the  neighbourhood, 
and  the  question  arose,  whether  the  Duke  had  right  to  give  orders 
to  his  tenants  to  drive  the  deer  off  the  Common,  to  the  prejudice 
of  General  Robertson's  right  of  hunting  and  killing  the  deer  on 
the  Common  ? — Held  that  the  Duke  might  do  so. 

The  respondent,  the  Duke  of  Atholl,  stands  heritably  infeft 
"  in  toto  et  integro  comitatu  de  Atholl,  &c,  cum  libera  fores- 


*  From  Mr  Gurney's  Short-hand  Notes. 


CASES  ON  APPEAL  FROM  SCOTLAND.         73 

tria  de  Benchrombie,  omnibusque  alliis  liberis  forestriis  diet.        1814. 
Comitatus,  officio  forestriae,  et  priviligiis  ejusd."  bobkrtson 

Of  the  forests  in  which  the  respondent,  the  Duke,  and  his  v- 

r  7  7  xue  duke  OF 

ancestors,  had  been  thus  infeft,  the  lands  or  forest  called  Beny-  atholl,  &o. 
glo,  Benvurich,  and  Tarff,  form  a  part;  and  between  that 
part  of  the  forest  ground  called  Benyglo  on  the  east,  and  a 
part  of  it  called  Glentilt  on  the  west,  there  is  interjected  a 
stripe  of  ground  extending  from  north  to  south,  about  three 
or  four  miles  in  length,  and  above  half  a  mile  in  breadth, 
which  is  called  the  Common  of  Glentilt  and  Glenfender. 
This  stripe  of  ground  called  Glentilt  and  Glenfender  has, 
for  time  immemorial,  been  possessed  as  a  common  prbperty, 
and  used,  as  was  alleged  by  the  noble  respondent,  for  pastur- 
ing sheep  and  cattle  by  the  family  of  Atholl,  and  that  of 
Robertson  of  Lude.  The  noble  respondent  further  stated,  that 
about  thirty  different  farms  belonging  both  to  the  family  of 
Atholl,  and  also  to  the  family  of  Lude,  had  always  enjoyed 
servitudes  of  pasturage  and  fuel,  peat  and  divot,  on  the  said 
commonty.  From  a  plan  exhibited,  he  also  showed  that  the 
interest  of  the  appellant  was  trifling,  compared  to  what  his 
was  in  the  common.  He  also  stated  that  he  had  given  his 
small  farmers,  who  had  rights  of  pasturage  on  this  common, 
instructions  to  drive  the  deer  from  the  common  back  to  the 
forest,  and  that  Duncan  Robertson,  the  other  respondent, 
who  was  the  Duke's  tenant,  had  received  instructions  from 
the  Duke,  so  to  drive  away  the  deer  from  the  common. 

The  appellant,  on  his  part,  stated,  that  in  virtue  of  their 
common  right  in  this  common,  each  of  the  proprietors,  that 
is,  the  Duke  and  the  appellant  himself,  was  entitled  to  hunt 
and  kill  the  deer,  and  all  other  wild  animals  resorting  to  the 
common,  and  this  privilege,  which  is  inherent  in  their  right 
of  property,  can  neither  be  lost  non  utendo,  nor  abridged  by 
the  more  extensive  exercise  of  it  on  the  part  of  the  other  pro- 
prietor. The  Duke  of  Atholl,  therefore,  could  not,  as  was 
here  done,  arrogate  to  himself  the  right  of  driving  away  the 
deer  from  the  common  in  order  to  send  them  to  his  own 
neighbouring  forests,  and  thereby  destroy  the  appellant's 
right  of  sport  and  of  killing  the  game. 

It  was  admitted  by  Duncan  Robertson,  that  from  Autumn 
1803  he  had  turned  off  the  deer  which  were  trespassing  on 
his  farm  of  Fassacharie,  and  the  common  which  adjoined  to 
it,  and  on  which  he  had  a  right  of  pasturage.  He  also  stated, 
that  if  a  tenant  required  any  authority  to  prevent  the  pasture, 
for  which  he  paid  a  bona  fide  rent,  from  being  depastured  by 
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1814.        other  cattle,  or  by  wild  animals,  most  assuredly  he  had  that 


ROBERTSON 


authority  from  the  Duke. 


v-  These  were  the  respective  statements  of  parties,  in  a  com- 

THE  DURE  OF  .  *  1  «i         •«.  mi 

▲tholl,&c.  plaint  brought  by  the  appellant,  before  the  Sheriff.  The 
Sheriff  dismissed  the  complaint,  stating  that,  whether  Robert- 
son acted  as  a  tenant  of  the  Duke,  having  a  right  to  pasture 
on  the  common,  or  by  the  authority  of  the  Duke,  as  his  ser- 
vant, he  was  entitled  to  drive  off  the  deer,  to  prevent  the 
pasture  from  being  hurt. 

The  appellant  brought  this  judgment  under  review  of  the 
Court  of  Session.  After  various  interlocutors,  the  parties 
were  allowed  a  proof,  chiefly  as  to  the  fact  of  driving  off  the 
deer,  and  whether  this  applied  to  the  whole  common,  or 
only  to  that  portion  of  it  where  Duncan  Robertson  had  his 
right  of  pasture. 

The  proof  bore  very  much  on  this,  that  the  Duke's  factor 
having  heard  that  General  Robertson's  gamekeeper  was  in 
the  pratice  of  killing  deer  on  the  common,  he  gave  orders  to 
Duncan  Robertson,  to  be  careful  in  driving  the  deer  from  the 
common  into  the  forest,  in  order  to  prevent  them  from  being 
killed  on  the  common. 
Dec.  19, 1809.  The  Court,  after  a  proof,  sustained  the  defences,  and  as- 
soilzied the  defenders  from  the  whole  conclusions  of  the  libel, 
and  decerned. 

A  reclaiming  petition  was  given  in,  which  was  ordered  to 
be  answered.  In  his  answers,  the  Duke  admitted,  "  that  the 
"  appellant  may  kill  deer  any  where.  He  also  admits,  that 
"  wild  animals  have  no  owner,  and  may  be  appropriated  by 
"  the  first  occupant."  But,  he  argued  that,  by  the  evidence 
on  both  sides,  it  was  clear  that  the  appellant  had  totally  failed 
in  the  proof  of  the  allegation,  that  he  and  his  predecessors 
were  in  the  immemorial  practice  of  killing  deer  on  the  com- 
mon, and  the  Court  adhered. 
Bfay  22, 1810.  On  appeal  to  the  House  of  Lords  these  interlocutors  were 
affirmed. 

For  the  Appellant,  Sir  Saml.  Romilly,  John  Haggart,  D. 

APFarlane. 

For  the  Respondents,  Wm.  Adam,  Ar.  Fletcher. 
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1815. 

Hugh  Innes,  Esq.,  of  Lochalsh,     .  .        Appellant ; 

The  Rev.  Alexander  Downie,  Minister  of  )  downie,  &o. 

Lochalsh,  and  the   Reverend    the   Pres-  >     Respondents. 
bytery  of  Lochcarron,  .    ) 

House  of  Lords,  20th  February  1815. 

Excambion — Transaction — Homologation. — An  action  was 
brought  thirty  years  after  the  excambion  of  the  old  glebe  be- 
longing to  the  minister  of  Lochalsh,  for  the  lands  of  Ardhill 
belonging  to  Lord  Seaforth,  to  set  aside  and  reduce  that  contract, 
on  the  ground  that  it  was  gone  into  without  due  authority  from 
Lord  Seaforth.  Held  that  the  transaction  having  been  fairly 
gone  into,  and  homologated,  both  by  the  Seaforth  family  and  the 
appellant,  the  same  could  not  be  disturbed.  Affirmed  in  the 
House  of  Lords. 

An  action  of  reduction  and  declarator  was  raised  by  the 
appellant  against  the  respondents,  to  set  aside  and  reduce  a 
contract  of  excambion,  by  which,  about  thirty  years  ago,  the 
old  glebe  belonging  to  the  minister  of  Lochalsh,  was  ex- 
changed for  the  lands  of  Ardhill,  then  belonging  to  Lord  Sea- 
forth, and  now,  by  purchase,  to  the  appellant. 

The  grounds  of  the  reduction  were,  1st,  That  the  minutes 
of  meeting  of  presbytery,  said  to  have  been  written  when  the 
excambion  was  made,  were  informal,  vitiated,  and  erazed. 
H  That  neither  the  presbytery  nor  Lord  Seaforth's  factor, 
with  whom  they  transacted,  could  legally  make  such  an  ex- 
cambion. 3d,  That  Lord  Seaforth  gave  no  authority  for  the 
transaction  at  the  time,  and  afterwards,  when  it  came  to  his 
knowledge,  he  disapproved  of  it,  and  took  certain  measures 
for  setting  it  aside.  4th,  That  the  same  was  brought  about 
by  connivance  between  his  lordship's  said  factor,  Farquhar 
M'Rae,  and  the  then  minister  of  Lochalsh,  Mr  Murdock 
Mlver. 

The  defence  stated  was  that  the  excambion  was  a  fair 
transaction,  and  gone  about  in  a  regular  way,  and  that,  in 
point  of  fact,  it  had  been  homologated,  both  by  the  Seaforth 
family,  and  by  the  appellant. 

The  Lord  Ordinary  ordered  a  condescendence  of  the  facts 
as  to  homologation. 

The  Lord  Ordinary,  after  the  condescendence  was  given 
m  with  answers,  pronounced  a  special  interlocutor,  reducing  May  15,  1810. 
the  excambion  ;  but,  on  reclaiming  petition  to  the  Court,  the 
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1815.        Court  pronounced  this  interlocutor : — "  Alter  the  interlocutor 

^j^        "  complained  of,  sustain  the  defences,  assoilzie  the  defenders, 

«•  "  and  decern ;  find  expenses  due  to  the  defenders,  allow  an 

Dec.  22,  i8io!  "  account  to  be  given  in,  and  remit  to  the  auditor  to  examine 
"  the  same  and  report."     On  reclaiming  petition,  the  Court 

Jan.  22,i8ii.   adhered. 

Against  these  interlocutors,  the  present  appeal  was  brought. 
Pleaded  for  the  Appellant. — As  to  the  first  act  of  homolo- 
gation— the  alleged  silence  and  implied  acquiescence,  from  the 
time  of  the  transaction  in  1 776  to  the  year  1780,  on  the  part  of 
Lord  Seaforth,  when  he  sold  the  property,  it  is  a  sufficient 
answer  to  say,  that  Lord  Seaforth,  or  his  men  of  business, 
knew  nothing  of  the  excambion,  until  it  was  first  mentioned 
by  Mr  M'lver,  in  the  process  of  suspension  in  1779.  Thfe 
excambion,  therefore,  was,  from  beginning  to  end,  a  collusive 
and  underhand  transaction.  But  it  is  stated  that  Lord  Sea- 
forth had  homologated  the  excambion,  in  the  second  place, 
by  building  office  houses  on  Ardhill,  which  office  houses  were 
erected  as  attached  to  the  manse.  The  answer  to  this  is,  that 
they  were  built  by  the  factor,  and  not  by  Lord  Seaforth  or 
his  agent,  who  were  ignorant  of  the  transaction  for  years 
thereafter.  The  third  act  of  homologation  alleged,  was  by 
Mr  Mackenzie,  who  purchased  the  estate  in  1779,  not  bring- 
ing any  challenge  of  the  transaction,  but,  on  the  contrary, 
had,  in  1780,  given  Mr  M'lver  no  less  than  L.100  to  be  laid 
out  in  repairing  one  of  the  wings  of  these  houses  so  built. 
The  answer  to  this  is,  that  Mr  Mackenzie  was  ignorant  of  his 
right,  and  of  the  nature  of  the  transaction.  The  other  acts 
of  homologation  are  all  equally  unfounded,  and,  therefore,  the 
interlocutors  ought  be  reversed. 

Pleaded  for  the  Respondents. — The  excambion  called  in 
question  by  the  appellant  was  regularly  entered  into  about 
thirty  years  ago  by  the  minister  of  the  parish,  with  the  consent 
of  the  presbytery  on  the  one  hand,  and  Mr  M'Rae,  factor  for 
Lord  Seaforth,  on  the  other  hand.  2d,  At  such  a  distance 
of  time,  the  respondents  cannot  be  called  upon  to  produce  the 
powers  which  Mr  M'Rae  received  from  Lord  Seaforth,  to 
enter  into  the  transaction,  but  these  powers  must  now  be 
presumed  to  have  been  to  the  effect  spoken  of.  3d,  Mr 
Mlver,  who  was  minister  at  the  time  the  excambion  was 
entered  into,  entered  into  possession  of  the  new  glebe  of  Ard- 
hill, and  he  and  his  successors  have  remained  in  possession  of 
it  ever  since  ;  and  the  Earl  of  Seaforth  immediately  entered 
into  possession  by  his  tenants,  of  the  old  glebe  of  Erkton, 
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and  his  lordship  and  his  successors  in  the  estate  of  Lochalsh,        1815. 
have  continued  in  possession  of  it  ever  since.     4th,  The  trans-  P0BTERFIKLD 
action  of  the  excambion  was  homologated  in  many  different  «• 

ways,  by  the  acts  of  the  Earl  of  Seaforth,  of  the  present  Lord  °nmjko. 
Seaforth,   and  of  the  appellant  himself,  and  their  respective 
agents,  and,  in  consequence  of  such  acts  of  homologation,  the 
original  transaction  cannot  now  be  challenged. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  William  Adam,  Thos.  W.  Baird. 
For  the  Respondents,  Sir  Saml.  Romillyy  John  Connell. 


Alexander  Porterfield  of  Porterfield,  Esq.,  Appellant. 

The  Officers  of  State  and  Alexander^ 
Don,  Esq.,  of  Ochiltree,  Titular  of  the 
Parish  of  Kilmacolm,  The  Eight  Honour-  >.  Respondents. 
able  William,   Lord  Belhaven,  and  I 
Others,  Heritors  of  the  said  Parish,  -J 

House  of  Lords,  24th  February  1815. 

Locality — Right  to  Teinds. — Circumstances  in  which  it  was 
held  that  an  heritor  had  adduced  sufficient  title  and  right  to  the 
tenuis  of  his  lands,  although  in  a  former  locality  he  had  been 
localled  in  consequence  of  these  titles  having  gone  amissing.  In 
the  House  of  Lords  the  case  remitted. 

This  was  a  question  as  to  whether  the  appellant  had  a  right 
to  the  teinds  of  his  lands. 

It  appeared  that  in  a  locality  of  the  teinds  of  the  parish, 
after  the  minister  had  obtained  an  augmentation  in  1758,  his 
title-deeds  and  writings  had  been  duly  produced  by  the  appel- 
lants father,  and  in  that  locality  effect  was  given  to  his  right 
then  produced. 

In  1795,  the  appellant's  father  died;  and  in  1798  the 
minister  of  Kilmacolm  raised  a  new  process  of  augmentation, 
which  he  obtained  accordingly.  And  when  the  usual  locality 
which  followed  was  prepared,  it  appeared  that  the  appellant 
was  localled  on  as  having  no  right  to  his  teinds.  He  there- 
fore objected ;  but  his  title-deeds,  by  which  he  proved,  on  the 
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1815.        former  occasion,  his  right  to  the  teinds,  having  gone  amissing, 


lister       ^e  Lord  Ordinary  approved  of  the  locality.     He  represented 

»•  against  this  interlocutor,  but  his  Lordship  adhered ;  and,  hav- 

Dec.  4, 1799.    ing  made  avizandum  to  the  Court,  the  Court  approved  of  the 

e  .3,1801.    iocajity  and  decerned.     On   reclaiming  petition   the  Court 

May  23, 1804.   adhered. 

And  against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

In  the  meantime,  and  in  the  year  1806,  the  minister  of  the 
parish  of  Kilmacolm  raised  a  new  process  of  augmentation,  in 
which  a  decree  of  modification  having  been  pronounced,  the 
cause  was  remitted  to  the  Lord  Ordinary  to  prepare  the 
locality. 

The  appellant  in  the  interval  had  discovered  certain  of  his 
title-deeds,  which  had  been  lost  on  the  former  occasion,  and 
which  placed  the  matter  of  right  to  his  teinds  beyond  dispute. 
The  Lord  Ordinary,  by  a  special  interlocutor,  found  that 
these  writings  established  a  right  to  the  teinds ;  but  as  the 
matter  was  already  sub  judice  of  the  House  of  Lords,  he  sisted 
May  24»  1812.   procedure. 

After  hearing  counsel  in  the  House  of  Lords, 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Lords  of  Council  and  Session  in  Scotland,  as 
Commissioners  for  Plantation  of  Kirks  and  Valuation  of 
Teinds,  to  review  the  said  several  interlocutors  com- 
plained of  in  the  said  appeal. 

For  the  Appellant,  Sir  Samuel  Romilly,  William  Buchanan. 
Note. — Unreported  in  the  Court  of  Session. 


>  Appellant ; 


George    Lister,    Executor    of   Willianf 
Henry   Anderson,   son   of   the    deceased 
Henry  Anderson,  Builder  and  Mason  in 
Grenada,       . 

James  Sutor,  Mason  in  Rothes,  County 

of  Elgin,       ....  Respondent. 

House  of  Lords,  24th  February  1815. 

Partnership — Accounting — Adjusted  and  Settled  Account 
— Circumstances  in  which  a  party  was  entitled  at  the  distance 
of  years,  and  after  his  claims  in  the  exec u try  had  been  adjusted 
and  settled,  to  insist  that  a  certain  heritable  estate  belonged  to 
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the  partnership,  not  included  in  the  former  account  so  adjusted         1815. 

and  settled,  should  be  held  as  falling  under  the  partnership,  so 

as  to  entitle  him  to  make  this  further  claim.     Held  him  entitled  „. 

to  a  share  in  the  heritable  estate.     Affirmed  in  the  House       sutor. 
of  Lords. 

Henry  Anderson  and  John  Sutor  carried  on,  in  the  Island 
of  Grenada,  a  partnership  as  builders  and  masons;  and  the 
question  was,  whether  a  plantation  in  Demerara,  called  Pros- 
pect Estate,  belonged  to  the  partnership  equally,  or  to  Henry 
Anderson,  one  of  the  partners,  as  an  individual. 

Both  partners  were  now  dead,  and  their  estates  in  the 
hands  of  executors  and  their  administrators  appointed  by  will. 

The  executors  of  Henry  Anderson  had  acted  upon  the 
footing  that  the  Prospect  Estate  exclusively  belonged  to  Henry 
Anderson,  and  had  actually  settled  with  the  executors  of  Mr 
Sutor,  as  was  evidenced  by  an  account  current  between  the 
executors  and  Anderson's  estate,  bringing  out  a  balance  as 
due  Sutor's  executors  of  L.2238,  which  was  paid  and  settled 
without  any  reference  to  the  Prospect  Estate  in  the  account, 
but,  which  was  made  out  on  the  footing  that  he  had  no 
interest  therein.  Matters  stood  thus,  until,  after  the  distance 
of  fifteen  years,  a  claim  was  made  by  the  respondent  to  an 
equal  share  of  it  as  partnership  funds  and  effects.  It  was 
stated  in  answer  that  there  was  a  settled  account  signed  by 
Mr  Innes,  one  of  the  executors  of  Mr  Sutor,  which  put  an 
end  to  the  present  claim. 

Tbe  chief  evidence  produced  to  show  that  the  Prospect 
Estate  belonged  to  the  partnership,  consisted  of  a  power  of 
attorney,  signed  both  by  Henry  Anderson  and  John  Sutor, 
the  partners,  wherein  they  empowered  Joseph  Innes  "  to  see 
"  and  dispose  of  our  just  and  equal  half  share  of  the  cotton 
"  estate  aforesaid  called  Prospect,"  and  to  uplift  all  debts  due 
to  the  copartnery.  There  were  also  letters  and  correspon- 
dence which  established  that  the  interest  which  Mr  Sutor 
had  in  the  Prospect  Estate,  was  only  a  third  share. 

The  Lord  Ordinary  found  that  one-half  of  the  Prospect 
Estate  was  partnery  concern,  and  belonged  to  them  in  the  Dec.  23, 1809. 
proportion  of  two-thirds  to  Mr  Anderson,  and  one-third  to 
Mr  Sutor.  On  reclaiming  petition,  the  Court  pronounced 
this  interlocutor : — "  Adhere  to  the  interlocutor  of  the  Lord  May  14, 1811. 
"  Ordinary  reclaimed  against,  in  so  far  as  it  finds  that  the 
"  land  property  of  the  Prospect  Estate  in  Demerara  was  a 
u  company  concern,  and  held  in  the  proportion  of  two-thirds 
u  as  belonging  to  Henry  Anderson,  and  one-third  belonging 
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1815.        "  to  John  Sutor ;  and  remit  to  the  Lord  Ordinary  to  pro- 
ws™      ceed  accordingly." 
v.  Against  these  interlocutors  the  present  appeal  was  brought 

to  the  House  of  Lords. 

Pleaded  for  the  Appellant — It  appears  from  an  account 
current  produced,  that  this  account  was  settled  by  Joseph 
Innes,  the  executor,  as  well  of  the  will  of  Sutor  as  of  Ander- 
son, on  the  15th  July  1797,  and  a  sum  of  L.2238  currency, 
was  then  paid  to  Innes,  upon  the  footing  that  Sutor  had  no 
concern  in  the  Demerara  Estate,  which  settlement,  if  it  could 
be  opened  up  after  the  lapse  of  so  many  years,  could  only  be 
upon  evidence  of  the  strongest  kind ;  but  it  is  admitted  by 
the  respondent  himself,  that  the  evidence  upon  which  he 
relies  is  neither  full  nor  direct,  nor  is  it  sufficient  to  establish 
his  right,  even  if  it  were  now  open  to  discussion,  while,  on 
the  other  hand,  there  is  evidence  sufficient  to  negative  the 
claim  he  now  makes,  which,  if  it  could  have  been  supported, 
it  is  impossible  to  believe  would  have  been  so  long  delayed. 

Pleaded  for  the  Respondent. — The  only  point  in  dispute  is 
the  simple  fact,  Whether  the  purchase  and  possession  of  one- 
half  of  the  plantation  called  Prospect,  in  Demerara,  was  or 
was  not  a  purchase  and  possession  by  the  partnership  or 
society  of  Anderson  and  Sutor ;  and,  consequently,  for  the 
material  behoof  of  the  two  partners,  in  the  same  proportions 
in  which  the  other  profits  arising  from  their  partnership,  were 
divided  ?     And  of  the  affirmative  of  this  fact,  there  is  suffi- 
cient reasonable  evidence  produced  in  a  matter  where  the 
locus  contractu*  was  distant,  and  as  to  which  the  period  is 
remote.     Nor  is  the  weight  of  the  evidence  to  be  diminished, 
but,  on  the  contrary,  it  is  to  be  more  highly  esteemed,  when 
it  is  considered  that  the  poverty  of  the  respondent,  and  the  dis- 
tance of  his  residence,  have  given  to  William  Henry  Anderson^ 
a  very  decided  advantage,  in  the  recovery  of  documents,  an<E 
in  the  investigation  of  truth,  he,  Mr  Anderson,  having  him— _ 
self  been  in  the  West  Indies  during  a  considerable  part  of  th^_ 
progress  of  the  litigation,  while  the  respondent  was  confine*^ 
to  the  north  of  Scotland. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutor  of  tl^H 
14th  May  1811,  and  the  other  interlocutors  complain -^e« 
of,  so  far  as  they  are  consistent  with  the  interlocutor      oi 
14th  May  1811,  be,  and  the  same  are  hereby  affirmecJ/ 
and  it  is  further  ordered  and  adjudged,  that  such  otfaar 
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interlocutors,  so  far  as  the  same  can  be  considered   as        1815. 
inconsistent  with  that  of  the  14th  May  1811,  be,  and  ~ 
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the  same  are  hereby  reversed :  and  it  is  further  ordered  v. 

that  the  cause  be  remitted  back  to  the  Court  of  Session,        KER' 
further  to  proceed  therein,  as  is  consistent   with   this 
judgment. 

For  the  Appellant,  John  Leach,  M.  Nolan. 

For  the  Respondent,   Sir  Saml.   Romilly,  P.  J.   Gordon, 

James  Abercromby. 

Note. — Unreported  in  the  Court  of  Session. 


Archibald  M' Arthur  Stewart  of  Ascog,  -     Appellant ; 

John  Ker,  W.S.,  Common  Agent  in  the 
Locality  of  Eddleston,         -  Respondent. 

House  of  Lords  27th  February  1815. 

kocALHT — Right  to  Teinds. — In  a  locality  of  the  minister's  sti- 
pend of  the  parish  of  Eddleston,  it  was  objected  to  the  appel- 
lant's titles,  that  no  right  to  teinds  was  conveyed  by  the  dis- 
positive clause  of  his  disposition,  although  mentioned  in  another 
clause  of  the  deed.  Held  by  the  Court  of  Session,  that  he  had  no 
Y~ight  to  the  teinds  of  the  lands :  reversed  in  the  House  of  Lords. 

This  was  a  locality  of  the  stipend  of  the  parish  of  Eddles- 
Oti  following  an  augmentation  of  the  minister's  stipend,  in 
^liich  the  appellant  claimed  a  right  to  the  teinds  of  his  lands, 
^o  as  not  to  be  localled  on  as  an  heritor  having  no  right  to 
^inds,  but  only  with  the  titular  himself,  and  other  heritors 
uaving  right  to  teinds. 

It  appeared  that  the  appellant  had  acquired  his  lands  of 

TVTntebarony  from  Sir  Alexander  Murray  of  Blackbarony. 

Sir  Alexander's  ancestors  had  acquired  in  1593  the  whole 

tithes  of  the  parish,  by  a  lease  for  a  certain  number  of  lives, 

and  then  for  a  long  period  after  the  termination  of  these  lives. 

In  1688,  Sir  Alexander  acquired  from  the  Countess  of  Tra- 

quair  the  advocation,  donation,  and  right  of  patronage  of  the 

parish  church  and  patronage  of  Eddleston,  and  as  such,  it 

was  stated  he  acquired  right  to  the  whole  tithes  of  the  parish 

not  heritably  disponed  by  the  Acts  of  the  Scottish  Parliament, 

1690,  c.  23,  and  1693,  c.  25. 

Sir  Alexander  Murray  disponed  to  Mr  Stewart,  in  1732, 

VOL.  VI.  F 
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1815.        the  lands  of  Whitcbarony.    In  the  dispositive  clause  of  this  dis- 
position  there  was  no  mention  of  tithes ;  but  it  appeared  from 
v.  other  clauses  in  the  deed,  that  the  teinds  were  conveyed  to  him. 

The  disposition  was  granted  with  a  power  to  redeem  or  pur- 
chase back  the  lands,  and  the  deed  proceeds  as  follows,  4<  But 
"  in  case  I,  or  my  assignee  to  the  reversion,  shall  not  redeem 
"  the  lands  and  roums  above  disponed,  so  as  that  the  same 
"  shall  become  the  irredeemable  property  of  the  said  Mr  John 
"  Stewart,  his  said  spouse,  and  their  foresaids ;  then  they  shall 
"  be  liable  for  a  part  of  the  cess  and  public  burthens  effeiring 
"  to  the  valued  rent  of  the  said  lands,  which  is  hereby  agreed 
"  to  be  one-fourth  part  of  the  valued  rent  of  my  lands  and 
u  estate  in  the  shire  of  Peebles,  but  they  shall  not  be  liable 
"  for  a  proportional  part  of  the  minister  of  Eddleston,  his 
"  present  stipend ;  but  they  shall  be  liable  for  any  aug- 
"  mentation  of  stipend,  if  any  shall  thereafter  happen  to  be 
"  obtained  by  the  present  minister,  or  any  succeeding  mini- 
"  sters  in  the  said  parish,  and  that  proportionally  with  the 
u  other  lands  in  the  parish."  "  And  because  the  sums  now 
"  advanced  and  discharged  to  me,  are  an  agreed  price  both 
"  for  stock  and  teind,  and  that  my  right  to  the  teinds  being  a 
"  temporary  right,  and  what  will  not  absolutely  defend  from 
u  some  evictions  that  may  emerge,  therefore  I  bind  and  oblige 
u  me,  my  heirs,"  &c,  "  to  free,  relieve,  and  disburden  the 
"  teinds  of  the  foresaid  lands  and  roums  now  disponed  of,  and 
"  from  all  evictions  of  the  said  teinds  that  shall  happen  to 
"  occur  any  manner  of  way,  and  shall  keep  the  said  Mr  John 
"  Stewart,  his  said  spouse,  and  their  foresaids,  harmless  and 
"  skaithless  from  the  said  evictions,  whenever  the  same  shall 
"  happen  on  any  account  whatsoever,  and  of  all  cost,  skaith, 
u  and  damage,  that  they  or  their  foresaids  may  happen  to  ^ 
"  sustain  there-through."  Two  months  thereafter  Sir  Alexanders 
had  conveyed  to  the  Earl  of  Portmore  certain  lands  withinm 
the  parish,  with  the  teinds,  great  and  small. 

The  common  agent  in  the  locality  objected  to  the  first  dis^s 
position  in  favour  of  the  appellant's  ancestors,  as  giving  n^» 
right  to  the  tithes.  He  stated  there  was  no  mention  of  tlg_jj 
tithes  in  the  dispositive  clause,  and,  besides,  there  were  oth^  _ 
indications  of  intention,  which  showed  that  Sir  Alexand*  J 
had  not  intended  to  convey  these.  In  the  deed  itself,  C!^ 
states  that  his  own  right  was  "  of  a  temporary  nature,"  ammm 
it  was  further  stated,  that  Sir  Alexander,  a  few  months  aft--«f; 
had  granted  to  the  Earl  of  Portmore,  a  disposition,  disponing' 
to  him  certain  lands  within  the  parish,  "  with  the  teinds,  gr^ai 
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*  and  small,  parsonage  and  vicarage  of  the  lands,  and  others        i8i& 
M  disponed,"  from  which  it  was  inferred,  that  if  Sir  Alexander 
had  intended  to  give  a  right  to  the  teinds  to  Mr  Stewart,  he  » 

w>uld  have  made  use  of  the  same  words. 

In  answer  to  this,  the  appellant  stated  that  it  had  been  de-  July  11, 1759. 
termined  as  established  law,  that  in  questions  of  locality,  it 
is  if  no  importance  in  what  form  the  right  to  tithes  has  been 
conveyed,  provided  the  patron  or  titular  of  the  tithes,  who  is 
truly  the  party,  can  make  no  just  objection  to  it ;  thus,  1st,  A 
jerpetual  lease  of  tithes  or  an  obligation  to  renew  a  lease  from 
time  to  time  for  ever,  upon  payment  of  a  certain  fine,  has  July  22, 1784. 
teen  held  to  create  an  heritable  right.     2dly,  It  has  been  0f  Fife, 
decided  that  persons  possessing  the  tithes  of  their  lands  by  common1788' 
tacit  relocation  from  the  Crown,  as  coming  in  place  of  the  Agent  in  Kirk- 
bishops,  are  to  be  localled  on  in  the  same  manner,  as  if  they  Wright.  Fac. 
had  a  proper  right  to  tithes.    3dly,  An  obligation  by  the  £0^' vo1' x" 
titular  of  the  parish,  to  warrant  a  particular  heritor  against 
future  augmentions  has,  by  the  constant  practice  of  the  Court 
of  teinds,  been  held  in  a  locality  to  be  equal  to  the  most  for- 
mal conveyance  of  tithes.     From  all  which,  it  is  plain  it  is  a 
question  solely  with  the  titular,  and  that  if  the  titular  is  barred 
pmonali  exceptione  from  challenging  the  right  produced,  the 
heritor  is  entitled  to  the  benefit  of  it  in  the  process  of  locality. 
It  is  plain  that  the  titular  is  barred  personali  exceptione  here, 
for  be  declared  in  the  disposition  that  he  received  a  price  for 
both  stock  and  teind,  and  that  he  sold  the  teinds  along  with 
the  lands,  and  received  a  price  accordingly.     Besides,  in  two 
previous   localities,  one  in  1772,  and   another  in  1795,  his 
lands  were  localled  on  as  having  a  right  to  his  teinds. 

The  Lord  Ordinary  found:  u  That  Mr  M'Arthur  Stewart  May  12, 1804. 
u  has  not  instructed  such  a  right  to  his  teinds  as  to  entitle  his 
li  lands  to  an  exemption  from  being  localled  upon  in  propor- 
u  tion  with  the  lands  of  the  other  heritors,  and  therefore  repels 
"the  objections."  On  representation,  the  Lord  Ordinary 
u  Finds  that  the  representees  lands  are  liable  to  be  localled  May  u,  1805. 
a  upon  proportionally  with  the  lands  of  other  heritors  in  the 
"parish,  who  have  no  heritable  right  to  their  teinds,  and  there- 
"  fore  refuses  the  representation,  adheres  to  his  interlocutor." 
And  on  reclaiming  petition,  the  Court  adhered.  May  29, 1805. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant.  —  1st,  Although  the  scheme 
of  locality,  which  is  objected  to  by  the  appellant,  was  pre- 
pared by  the  respondent  calling  himself  common  agent  for 
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1815.  the  heritors,  it  must  be  liable  to  the  same  objections  at  the 
~Z~~  instance  of  individual  heritors,  as  if  the  allocation  had  been 
».  made  by  the  patron  and  titular,  whose  province  it  is  to  allocate 

upon  the  teinds  of  the  parish,  whatever  stipend  is  modified  to 
the  minister ;  and  2d,  The  predecessor  of  the  appellant  in  the 
present  case  is  clearly  established  to  have  purchased  from 
the  titular  the  teinds  of  his  lands  in  this  parish,  and  paid  their 
price  so  far  back  as  1732.  The  appellant  is  consequently  by 
that  transaction  entitled  to  the  drawing  of  his  own  teinds, 
and  to  be  localled  on  for  stipend,  only  proportionally  with  the 
titular  himself,  and  such  other  heritors  in  the  parish  as  have 
acquired  rights  to  their  teinds  in  the  same  manner  as  his 
lands  were  localled  on  in  the  process  of  locality  in  1772,  and 
in  the  process  of  locality  in  1795. 

Pleaded  for  the  Respondent — Tithes  in  Scotland,  held  in 
property  by  laymen,  have  long  formed  distinct  real  estates, 
which,  as  in  the  case  of  lands  or  other  feudal  subjects,  can 
only  be  conveyed  by  a  charter  or  disposition.  Delivery  is 
made  by  an  appropriate  symbol,  analogous  to  the  symbols 
used  in  cases  where  a  right  to  tithes  is  granted  by  special 
statute  (Here  a  passage  from  Erskine  was  referred  to,  B.  ii. 
tit.  10,  §  40). 

Purchasers  of  real  estates  in  Scotland  rely  on  the  records. 
But  if  a  mere  intention  to  convey  tithes  not  .expressed  in  what 
are  termed  dispositive  words,  were  sufficient  to  give  a  right 
to  tithes,  the  security  arising  from  the  records  would  be  lost. 
Now,  in  the  present  case,  the  appellant  founds  on  the  dis- 
position executed  by  Sir  Alexander  Murray  in  1732  ;  but 
by  this  disposition  he  merely  conveys  certain  lands,  but  does 
not  convey  the  tithes  of  these  lands.  Consequently,  no  right 
to  the  tithes  could  be  vested  by  this  disposition  in  the  person 
of  the  appellant's  predecessor.  Intention,  it  has  been  observed, 
would  not  be  sufficient,  but  it  does  not  appear  that  Sir  Alex- 
ander Murray  had  an  intentiqn  to  give  an  heritable  right  to 
the  tithes.  He  had  two  rights  in  his  person,  the  one  founded 
on  the  lease,  which  right  was  of  a  temporary  nature,  the 
other  founded  on  the  disposition  by  the  Countess  of  Traquair, 
under  which  he  became  titular  of  the  tithes  of  the  parish. 
It  may  not  be  improbable  that  he  intended  to  impart  his 
temporary  right  to  the  appellant's  predecessor ;  but  it  is  utterly 
inconceivable  that,  if  he  had  intended  to  grant  an  heritable 
right,  he  should  not  have  expressly  conveyed  the  tithes. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  o£  the 
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12th  May  1804,  and  14th  and  29th  May  1805,  be, 
and  the  same  are  hereby  reversed.  And  it  is  declared, 
that  the  persons  entitled,  under  the  deed  or  disposition, 
21st  August  1732,  made  by  Sir  Alexander  Murray  of 
Blackbarony,  Baronet,  in  pursuance  of  the  contract  of 
marriage  therein  recited,  are  entitled  to  hold  the  teinds  of 
the  lands  specified  in  such  disposition  heritably  against 
the  said  Sir  Alexander  Murray,  and  his  successors, 
patrons,  and  titulars,  of  the  said  parish  of  Eddleston ; 
and  that  in  localling  the  stipend  of  the  minister  of  the 
said  parish,  the  teinds  of  the  lands  of  the  appellant 
comprised  in  such  disposition,  ought  to  be  considered  as 
*  having  been  heritably  disponed  by  the  said  Sir  Alex- 
ander Murray  by  the  said  deed  of  disposition  of  the  21st 
August  1732,  And  it  be  further  ordered,  that  the  cause 
be  remitted  back  to  the  Lords  of  Council  and  Session  in 
Scotland,  as  commissioners  for  plantation  of  kirks  and 
valuation  of  teinds,  to  proceed  in  localling  the  stipend  of 
the  ministers  of  the  said  parish,  in  such  manner  as  shall 
be  consistent  with  this  declaration. 

For  the  Appellant,  Wm.  Adam,  Jos.  Moncrieff. 

For  the  Respondent,  John  Greenshields,  Fra.  Horner. 

Note. — Unreported  in  the  Court  of  Session. 
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[Fac.  Coll.,  vol.  xvi.,  p.  279.] 

Sir  James  Stewabt  Denham  of  Coltness,  Baronet, 

Appellant ; 

Colonel  William  Lockhart  of  the  30th^| 
Regiment  of  Foot,  and  the  Rev.  Dr  John  I 
Lockhart,  one  of  the  Ministers  of  Glas-  f    Respondents. 
gow,         .  .  .  .  J 

House  of  Lords,  20th  March  1815. 

Ehtail — Sales  —  Prohibitory,  Irritant,  and  Resolutive 
Clauses. — An  entail  contained  an  express  prohibition  against 
selling,  bat  the  irritant  and  resolutive  clauses  omitted  to  fence 
against  sales,  and  the  estate  was  sold.  In  an  action  brought  by  the 
next  substitutes,  to  have  the  heir  who  sold  the  estate  to  account 
for  the  price  to  the  next  substitutes,  and  to  re-employ  the  same 
in  the  purchase  of  land  to  be  entailed  in  terms  of  entail.     Held 
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that  a  simple  prohibition  against  selling  the  estate  is  good 
in  a  question  between  heirs,  to  the  effect,  that  though  Sir  James 
Stewart  might  sell  the  estate,  yet  he  was  bound  to  account  for 
the  price  to  the  next  substitutes.  In  the  House  of  Lords,  the 
case  remitted  for  reconsideration. 

The  appellant  was  institute  in  the  entail  of  the  Westshiel 
Estate,  the  respondent,  Colonel  Lockhart,  was  the  nearest 
heir  of  line  of  the  late  Sir  William  Lockhart  Denhain  of 
Westshiel,  the  maker  of  that  entail,  and  he  and  the  other 
respondent  were  substitutes  under  that  entail. 

The  respondents  had,  in  a  former  action,  brought  a  de- 
clarator to  have  it  found,  1st,  Either  that  the  appellant, 
defender  in  that  action,  was  specially  prohibited  from  selling 
the  lands,  or  granting  any  right  by  which  they  might  be 
carried  off  from  the  respondents'  substitutes  in  that  entail ;  or 
2d,  That  if  it  should  be  found  that,  notwithstanding  the  fore- 
said prohibition  and  clauses,  irritant  and  resolutive,  the  said 
defender  might  sell  the  lands,  then  to  have  it  found  and  de- 
clared, that  the  said  defender  was  accountable  to  the  substi- 
tutes in  the  said  entail,  in  their  order,  for  the  price  of  the  said 
lands  and  estate. 

The  deed  of  entail  set   forth  in  the  dispositive  clause  as 
follows : — u  With,  and  under  the  burdens,  conditions,  pro- 
"  visions,  clauses,  irritant  and  resolutive,  after  expressed,  I 
"  bind,"  &c,  "  to  make  due  and  lawful  resignation  in  the  hands 
"  of  my  immediate  superiors,  of  all  and  whole  the  lands  and 
"  others  after  speciBed,  for  new  infeftment  to  be  made  and 
u  granted  to  the  heirs  male  of  my  own  body,  and  the  heirs 
"  male  of  their  bodies,"  &c,  "  whom  failing,  to  Sir  James— 
"  Stewart  of  Coltness,  Baronet,  and  the  heirs  male  of  his  body,^ 
"  whom  failing,"  to  a  number  of  substitutes  therein  set  forth-   . 
The  heirs  of  entail  were  expressly  prohibited  from  selling  t\}^m 
estate  or  any  part  thereof,  by  the  following  clause,— "Nor  ^ 
"  shall  the  heirs  of  entail  have  any  power  or  liberty  to  self"  u 
"  alienate,  or  wadset  the  lands  and  others  foresaid,  or  an  ^r 
"  part  thereof,  or  even  grant  provisions  to  younger  childrei.v 
u  sons  or  daughters,  except  as  hereafter  provided,  whereby  tt  ^ 
"  lands  and  others  foresaid  may  be  any  ways  affected ;  ^ 
"  grant  any  heritable  or  moveable  bonds,  infeftments  of  anniLtfHc 
44  rent,  or  any  other  rights  or  securities  whatsoever,  where*' 
"  the  lands  and  others  foresaid  may  be  any  ways  evicted         < 
"  carried  off,  to  the  prejudice  of  the  next  succeeding  heirs       a 
"  tailzie."     And,  after  the  irritant  and  resolutive  clauses^  // 
concluded  with  this  clause,  "  With  and  under  all  which  p»T»- 
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"  visions,  conditions,  restrictions,  irritances,  and  burdens  above        i8i5. 
u  mentioned,  these  presents  are  granted,  and  to  be  accepted      STEWART 
cc  by  my  heirs  of  tailzie  aforesaid,  and  no  otherwise."  denham 

The  clauses  irritant  and  resolutive,  were  defective,  in  so    lockhart, 
far  as  they  omitted  to  mention  sales.     Thus,  "  If  any  of  the         &c> 
"said  heirs  of  entail  shall  not  use  the  name  and  arms  of 
"Denham,  or  shall  alter  and   innovate  this  present  tailzie, 
u  or  invert  the  succession  from  the  order  hereby  appointed," 
«&c,  "  or  wadset  the  lands,  or  if  they  shall  contract  any  debts 
c<  or  grant  any  provisions,  or  grant  any  bonds,  either  heritable 
Ci  or  moveable,  or  other  rights  or  securities,  whereby  the  lands 
u  and  others  aforesaid  may  be  affected,  evicted,  or  carried 
"  away,  to  the  prejudice  of  the  next  succeeding  heir,  then  not 
u  only  shall  the  debts  and  deeds  so  to  be  contracted  or  done 
u  by  them,"  &c. 

The  Court,  of  this  date,  found  upon  the  report  of  Lord  June  8* 1809- 

Newtcm,  "  That  although  the  defender  is  laid  under  a  pro- 

u  hibition  against  selling,  as  found  by  the  Lord  Ordinary's 

'*  interlocutor  of  8th  March  1808,  which,  on  this  point,  is 

Cc   £nal ;  yet  the  prohibition  is  not  fenced  by  irritant  and  re- 

Q<   fiolutive  clauses,  eo  as  to  restrain  the  defender  from  making 

**    a  voluntary  sale  to  an  onerous  purchaser,  and,  therefore, 

&c    recall  the  interdict,  and,  in  hoc  statu,  dismiss  the  action  quoad 

*    ultra  and  decern." 

The  interdict  here  referred  to,  had  reference  to  the  interdict 

*^*raved  to  prohibit  a  sale  of  part  of  the  estate  which  was  then 

^ia  the  course  of  being  completed.     The  appellant  thereafter 

ffrroceeded  and  accomplished  a  sale  of  the  estate.    Whereupon, 

the  respondents  brought  the  present  action  of  declarator,  to 

liave  it  found  and  declared  that  the  appellant,  having  sold  the 

estate,  had  thereby  contravened  the  prohibition  against  the 

Bale  of  the  same,  and  was  bound  to  account  to  the  substitutes 

in  the  foresaid  entail,  in  their  order,  for  the  price  of  the  said 

lands  and  estate,  and  that  he  is  bound  to  lay  out  the  same  in 

the  purchase  of  other  lands  at  the  sight  of  such  substitute 

heirs. 

The  defences  to  this  action  were,  1st,  That  the  title  under 
which  the  estate  of  Westshiel  descended  to  the  appellant  did  not 
restrain  him  from  selling  or  disposing  of  it  or  its  proceeds  on  sale 
as  he  saw  proper.  2d,  This  point  has  in  fact  been  already  deter- 
mined by  the  decision  of  the  Court,  in  a  former  litigation  be- 
tween the  parties  to  the  present  action  ;  and  the  defender  hav- 
ing, under  the  authority  of  that  decision,  sold  part  of  the  lands, 
the  price  became  his  own  exclusive  property,  which  he  is  not 
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bound  to  re-employ  in  the  manner  stated  in  the  libel,  nor  to 
account  for,  either  in  whole  or  in  part,  to  the  pursuers  (re- 
spondents). The  respondents,  on  their  part,  pleaded  res 
judicata,  on  the  ground  that  the  decision  in  the  former  action 
had  finally  determined  the  question. 

Upon  a  full  argument,  and  citation  of  authorities,  the  Court 
June  11,  i6ii.  pronounced  this  interlocutor  : — "  Upon  report  of  the  Lord 
"  Justice-Clerk,  in  place  of  Lord  Glenlee,  and  having  advised 
"  the  mutual  information  for  the  parties,  the  Lords  repel  the 
u  defences  proponed,  and  decern,  and  remit  to  the  Lord 
"  Ordinary  to  proceed  accordingly ;  find  the  defender  liable 
"  in  the  expense  hitherto  incurred,  and  remit  to  the  auditor 
"  to  report  on  the  account  thereof  when  lodged."* 

Against  this  interlocutor  the  present  appeal  (leave  having 
been  sought  and  obtained  to  appeal),  was  brought  to  the  House 
of  Lords. 

Pleaded  for  the  Appellant. — In  the  deed  of  entail  executed 
by  Sir  William  Lockhart  Denham,  and  under  which  the 
respondents  are  called  as  substitutes,  there  are  no  irritant  and 
resolutive  clauses  applicable  to  the  prohibition  against  selling ; 
in  consequence  of  which,  the  Court  of  Session  have  found 
that  there  was  nothing  in  the  entail  which  could  prevent  the 
appellant  from  selling  the  estate  of  Westshiel,  which  has, 
accordingly,  been  done.  And  there  is  no  such  jus  crediti  in 
the  respondents  as  can  entitle  them  to  demand  a  reinvestment 
of  the  price.  They  had  only  a  spes  successions :  for  the  entail 
without  irritant  and  resolutive  clauses,  could  give  no  more 
than  a  hope  of  succession.  Suppose  the  appellant  had  been 
bankrupt,  and  that  his  creditors  sold  and  sought  to  participate 
in  the  price.  In  such  cases  it  surely  cannot  be  maintained 
that  any  antecedent,  or  existing  jus  crediti,  in  the  substitute 
heirs,  could  prevent  the  creditors  from  appropriating  the 
price  in  extinction  of  their  debts. 


*  Opinions  of  the  Judges : — 
"  The  judges  were  of  opinion  that  the  simple  prohibition  did 
give  a  jus  crediti  to  the  substitutes,  though  they  were  merely  per- 
sonal creditors,  that  they  no  doubt  had  not  the  benefit  of  the 
statute,  as  they  would  have  had,  if  the  entail  had  been  complete, 
which  would  have  made  them  real  creditors,  and  might  be  dis- 
appointed if  the  heir  in  possession  spent  the  whole,  or  if  it  was 
carried  off  from  them  by  his  creditors ;  but  that  so  long  as  any 
part  of  the  price  remained,  they  were  entitled  to  insist  on  its 
being  secured  in  terms  of  the  entail." 
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1  The  estate,  therefore,  being  sold,  the  object  and  intention 
of  the  entailer  are  completely  and  effectually  frustrated,  and 
it  is  equally  impossible  to  know  or  to  discover  what  would 
have  been  his  intention  as  to  the  disposal  of  the  money  which 
has  been  received  as  the  price  of  the  estate. 

3.  By  the  Act  1685,  c.  22,  it  is  lawful  to  tailzie  "lands 
u  and  estates,"  but  there  is  no  authority  given  by  that  statute 
to  entail  a  sum  of  money,  while  such  measure  is  equally  novel, 
inexpedient  and  illegal. 

4.  The  interlocutors  pronounced  by  the  Court,  in  the  first 
and  the  last  actions,  seem  to  involve  a  contradiction.     By 
the  interlocutor  in  the  first  action,  it  was  found  that  the  ap- 
pellant might  sell ;  the  sale  was,  therefore,  a  legal  measure. 
By  the  interlocutor  in  the  second  action,  he  has  been  subjected 
in  reparation  and  damages,  which  are  the  usual  consequences, 
laot  of  a  lawful,  but  of  an  illegal  act.     But  the  demand  of  the 
respondents   is  equally  inconsistent   in  another   view.     The 
demand  is  to  re-employ  the  price,  and,  therefore,  he  asks  the 
CUourt  to  do  that  for  which  the  entail  gives  no  authority.     If 
1m  is  to  re-employ  the  price,  in  what  manner  is  this  to  be  done  ? 
And  who  has  the  requisite  authority  to  prescribe  to  him  how 
tUs  is  to  be  done  ?     Is  it  to  be  done  by  purchasing  lands  to 
V>e  entailed,  and  is  this  entail  to  be  defective  in  the  irritant  and 
x^solutive  clauses  as  the  former  ?  or  is  it  to  contain  complete 
irritant  and  resolutive  clauses  ?   These  are  questions  which  are 
difficult  to  solve,  in  the  respondents'  view  of  this  case. 

Pleaded  for  the  Respondents. — 1st,  The  interlocutor  com- 
plained of,  is  a  necessary  consequence  of  the  previous  inter- 
locutor pronounced  by  Lord  Newton,  Ordinary  in  the  former 
action,  finding  that,  "  The  defender  is  laid  under  a  prohibi- 
u  tion  against  selling  the  lands  contained  in  the  said  deed," 
which  interlocutor  was  acquiesced  in  by  the  appellant,  and 
accordingly  is  stated  in  the  subsequent  interlocutor  of  the 
Court,  dated  8th  June  1809,  as  being  on  this  point  final.  It 
is  therefore  res  judicata,  that  the  entails,  under  which  alone 
the  appellant  has  any  right  to  the  estate,  prohibited  him  from 
selling  the  lands  so  as  to  disappoint  the  right  of  the  other 
substitutes ;  and  it  must  follow,  that  by  a  voluntary  breach 
of  that  prohibition,  he  becomes  liable  to  indemnify  the  respon- 
dents. In  other  words,  he  must  re-invest  the  price  which  he  ha3 
received  for  the  entailed  lands,  in  such  a  manner  as  to  secure 
the  right  of  succession  belonging  to  the  different  substitutes. 
In  that  former  action,  there  was  an  alternative  conclusion 
similar  to  that  which  has  now  been  sustained  by  the  Court, 
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and  though  the  Court  did  not  then  pronounce  judgment  upon 
'  it,  yet  they  signified  their  opinion  very  clearly,  and  from  the 
terms  of  these  interlocutors,  used  such  expressions  as  imply 
that  opinion.  If  deeds  of  entail  were  to  be  interpreted  and 
enforced  like  other  deeds,  and  it  does  not  appear  that  any 
good  reason  can  be  assigned  why  a  different  rule  should  be 
applied  to  them,  from  what  is  applied  to  other  deeds,  it  is 
plain  that  the  appellant  ought  to  have  been  prevented,  even 
from  accomplishing  the  sale,  especially  as  an  inhibition  was 
used  against  him,  which,  according  to  the  opinion,  both  of 
Sir  Thomas  Hope  and  Sir  George  Mackenzie,  is  sufficient  to 
set  aside  all  voluntary  deeds.  By  the  publication  and  record- 
ing of  inhibition,  which,  in  the  law  of  Scotland,  is  requisite 
to  make  them  effectual,  every  purchaser  was  put  upon  his 
guard,  and  consequently,  could  not  plead  bona  fides  in  sup- 
port of  his  purchase.  In  this  view  the  respondents  might 
have  had  good  ground  to  appeal  against  the  first  action ;  and 
if  there  were  not  some  intermediate  substitutes  which  made 
their  right  of  succession  more  distant,  they  would  have 
brought  that  point  also  before  your  Lordships.  But  however 
doubtful  such  a  point  might  be,  in  respect  of  the  irritant  and 
resolutive  clauses  being  deficient,  yet  that  can  only  go  the 
length  of  making  the  sales  effectual,  in  so  far  as  regards  the 
purchaser  ;  it  never  can  dissolve  the  obligation  imposed  upon 
the  appellant  not  to  sell  the  estate.  A  person  may  have  a 
power  to  contravene  his  own  titles,  but  it  is  impossible  that  he 
can  have  a  right  to  do  so.  To  suppose  this,  would  be  nothing 
less  than  a  contradiction  in  terms ;  neither  can  any  thing  be 
more  absurd  than  to  suppose  that  a  person,  by  doing  an  im- 
proper deed,  and  which  he  is  expressly  prohibited  from  doing, 
shall  thereby  enlarge  his  own  right,  and  convert  a  limited  and 
entailed  fee  into  a  fee  simple,  unfettered  by  every  limitation, 
and  not  even  under  the  destination  of  succession,  so  anxiously 
and  explicitly  laid  down  by  the  proprietor  of  the  estate. 

2d,  Independent  of  the  effect  of  the  former  judgment,  the 
decree  of  the  Court  below,  now  appealed  from,  is  founded 
upon  the  clearest  principles  of  law  and  justice.  One  of  the 
first  principles  of  the  law  of  Scotland,  and  it  is  believed  of 
every  other  civilized  land,  is,  that  every  person  holding  pro- 
perty unfettered  by  any  limitations,  may  dispose  of  it,  in  what 
manner  and  to  whatever  persons  he  thinks  proper.  It  was  in 
virtue  of  this  principle,  and  this  principle  only,  that  the  ap- 
pellant acquired  any  right  to  the  Westshiel  estate.  He  was 
not  the  heir-at-law  of  Sir  William  Lockhart  Denham,  the 
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maker  of  the  entail,  and  it  was  only  in  consequence  of  the 
validity  of  the  entail,  that  the  respondent  was  cut  out  in  the 
first  instance  from  the  succession.  But  surely  the  same  prin- 
ciple which  empowered  the  maker  of  the  entail  to  alter  the 
legal  succession,  by  bringing  in  a  stranger  institute  who  was 
not  aUoque  successurus,  must  empower  him  to  lay  the  institute 
under  a  prohibition  of  selling  the  estate,  by  which  the  estate, 
through  the  various  substitutes,  is  made  to  return  to  the  heir- 
at-law.  In  virtue  of  the  prohibition  against  selling,  therefore, 
there  is  a  jus  crediti  vested  in  all  the  substitute  heirs,  and  a 
corresponding  obligation  upon  the  part  of  the  appellant,  not 
to  defeat  that  right  in  any  manner  wliatsoever ;  and  therefore 
by  the  appellant  voluntarily  contravening  the  prohibition,  and 
so  violating  his  obligation,  he  becomes  liable  to  indemnify  the 
substitutes,  by  accounting  for  the  price,  and  securing  it  in 
the  same  terms  as  those  of  the  original  entail. 

3d.  The  argument  of  the  appellant  proceeds  entirely  upon 
confounding  things  which  are  quite  distinct  and  separate.  In 
questions  between  heirs  and  creditors,  or  onerous  purchasers, 
the  rule  of  law  is  quite  different  from  what  it  is  amongst 
heirs  themselves.  In  the  first  of  these,  an  entail,  which  is 
not  fortified  by  all  the  requisites  of  the  Statute,  1685,  c.  22, 
cannot  be  effectual  against  the  creditors  or  onerous  bona  fide 
purchasers.  But,  in  the  other  case,  the  mutual  rights  and 
obligations  of  the  heirs,  in  question,  among  themselves,  are  valid 
<md  effectual  untlwnt  any  regard  to  the  Statute,  1685.  These 
rights  and  obligations  are  founded  upon  the  principles  of  com- 
mon law ;  and  a  voluntary  contravention  of  any  prohibition  or 
condition  in  the  entail  or  deed  of  settlement,  is  a  direct  in-  cummiug 
fringement  upon  the  right  of  the  future  substitutes,  and  as  j^S^'  1761 
such  entitles  these  substitutes  to  indemnification  and  redress.   Fac.  Cull.,  Hi., 

p.  1-7. 

4th.  The  difficulties  alleged  on  the  part  of  the  appellant,  fior.  ifi^ia. 
in  carrying  the  judgment  of  the  Court  of  Session  into  effect, 
are  altogether  imaginary.  Nothing  is  more  common  in  the 
practice  of  the  law  of  Scotland,  than  similar  provisions  in 
various  deeds  of  settlement,  and  particularly  in  marriage  con- 
tracts. There  was  no  difficulty  whatever  found  in  arranging 
matters  in  the  case  of  Cunningham c  of  Bonnington,  and  it 
*iU  be  observed,  that  the  interlocutor  now  appealed  from 
contains  a  remit  to  the  Lord  Ordinary  to  apply  the  judg- 
ment of  the  Court ;  in  other  words,  to  arrange  the  terms  and 
manner  of  securing  the  price  for  the  benefit  of  the  substitute 
feirs  of  entail. 
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After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said,* 

(After  stating  the  names  and  situations  of  the  parties,  and  the 
clauses  of  the  deed  of  entail  1 775,  and  mentioning  the  first  action 
between  the  parties,  and  the  proceedings  therein  in  regard  to  the 
two  bills  of  suspension  and  interdict,  proceeded  as  follows :) 

"  On  the  8th  of  June  1809,  the  Court  pronounced  an  interlocu- 
tor, finding,  that  though  the  defender,  the  present  appellant,  was 
laid  under  a  prohibition  from  selling,  yet  the  prohibition  was  not 
fenced  by  irritant  and  resolutive  clauses,  so  as  to  restrain  the  de- 
fender from  making  a  voluntary  sale  to  an  onerous  purchaser,  and 
therefore  in  hoc  statu  the  Court  dismissed  the  action. 

"The  appellant  exercised  this  power  of  selling,  and  sold  the 
principal  part  of  the  estate,  and  thereafter  a  new  action  was 
brought  by  the  respondents,  to  have  it  found  and  declared,  that  the 
appellant  was  bound  and  obliged  to  lay  out  the  price  of  the  lands 
sold,  to  be  settled  on  the  same  series  of  heirs,  and  under  the  like 
provisions  and  restrictions,  as  in  the  former  deed  of  entail,  or  to 
lay  out  the  same  on  landed  security,  to  be  settled  in  a  similar 
manner. 

"  It  is  stated  that  the  pursuers  were  remote  substitutes,  under 
the  original  entail,  but  with  this,  I  conceive,  we  have  nothing  to 
do ;  it  is  not  denied  that  they  had  a  right  to  appear  in  Court  as 
pursuers  in  this  action.  The  defences  were,  that  the  appellant 
was  not  restrained  from  selling,  and  that  this  having  been  already 
decided  by  the  Court,  he  had,  in  fact,  sold  part  of  the  lands,  and 
that  thereby  the  price  became  his  own  exclusive  property. 

"  On  the  6th  of  December  1810,  the  Lord  Ordinary,  before 
whom  this  cause  came,  ordered  the  parties  to  give  in  informations. 

"Informations  having,  accordingly,  been  given  in,  and  the 
cause  with  these  reported  to  the  Court,  the  Court  on  11th  June 
1811,  pronounced  the  judgment  at  present  appealed  from,  repelling- 
the  defences,  and  remitting  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly. 

"A  remark  was  made  upon  the  latter  part  of  the  judgment, 
that  the  Lord  Ordinary  had  not  been  instructed  how  he  was  to 
proceed  ;  but,  if  your  Lordships  had  agreed  with  the  other  part  of 
the  interlocutor,  I  should  not  have  considered  that  you  would  have 
thought  this  latter  part  of  the  interlocutor  wrong. 

"  The  other  part  of  it  decided  on  the  merits  of  the  questions 
depending  between  the  parties,  but  as  it  was  only  interlocutory 
the  appellant  applied  for,  and  obtained,  leave  from  the  Court  to 
appeal. 

"  It  has  been  long  and  repeatedly  settled  by  decisions  of  the 
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Court  below,  and  of  your  Lordships,  that  where  there  is  only  a 
prohibition  from  selling  in  a  deed  of  entail,  and  such  prohibition  is 
not  fenced  by  irritant  and  resolutive  clauses,  the  heir  of  entail  may 
sell.  Scarcely  a  month  passes  in  which  we  do  not  hear  this  doc- 
trine stilted,  and  assented  to. 

"  In  many  of  those  cases,  it  appears  that  the  sale  was  strenuously 
opposed ;  yet  it  is  strange,  where  so  much  property  was  at  stake, 
that  these  cases  had  not  been  followed  up  by  some  proceeding  en- 
forcing the  laying  out  of  the  price,  and  that  this  point  also  should 
not  long  ago  have  been  at  rest ;  yet  it  appears  that  in  this  cause 
the  question  was  learnedly  discussed,  and  only  carried  on  the 
Bench  by  the  narrowest  majority  against  the  appellant.  The 
person,  too,  who  gave  his  casting  voice  in  favour  of  the  respond- 
ent*, thought  the  question  a  very  doubtful  one ;  but  he  deemed  it 
right  to  rest  upon  a  former  case,  in  which,  however,  he  did  not 
think  the  point  had  been  minutely  discussed. 

We  have  very  little  help,  therefore,  from  decisions  in  Scotland. 
Id  this  country,  if  a  person  makes  a  voluntary  settlement  of  an 
estate  he  may,  nevertheless,  sell  it  for  a  valuable  consideration ; 
bat  unless  he  has  reserved  a  power  of  altering,  he  cannot  revoke 
the  former  voluntary  settlement. 

44  In  courts  of  equity  in  England,  when  this  matter  was  dis- 
cussed, it  was  said  to  be  strange  that  if  he  sold,  the  price  should 
be  his  own,  and  yet  that  equity  should  prevent  him  from  gratui- 
tously altering  the  former  settlement ;  and  it  was  contended  that 
the  same  equity  should  attach  upon  the  price.  But  it  is  solemnly 
decided  that  equity  did  not  interfere  in  regard  to  such  price. 

"  What  the  precise  principle  was,  upon  which  this  point  was 
decided,  it  is  difficult  to  say,  but  it  has  been  considered,  that  where 
there  is  a  legal  power  to  sell,  the  most  convenient  doctrine  is  to 
hold  that  the  voluntary  settlement  should  neither  bind  the  pur- 
chaser nor  the  price. 

"There  is  another  class  of  cases  in  our  law  which  has  some  re- 
lation to  the  present,  those  of  quasi  tenants  in  tail  of  estates  held 
for  lives.  Where  a  mere  tenant  for  life  takes  a  renewal  to  him- 
self, it  is  subject  to  the  same  trusts  as  the  former  estate ;  but  in 
the  case  of  a  quasi  tenant  in  tail,  if  he  takes  a  renewal  to  himself, 
he  holds  the  estate  discharged  of  the  trust,  and  is  not  bound  to 
those  in  remainder. 

u  There  is  this  difference  between  that  class  of  cases  and  the 
present  case,  as  decided  by  the  Court  below,  that  here,  though 
yon  may  sell,  yet  sell  as  often  as  you  will,  you  must,  if  you  make 
a  new  purchase,  have  it  settled  to  the  same  uses  as  before. 

"  I  have  looked  upon  this  as  a  case  of  great  difficulty,  and  of 
great  importance.  I  have  looked  for  decided  cases,  and  for 
opinions  of  text  writers,  but  I  have  found  nothing  to  guide  us  to  a 
decision  on  this  very  important  point.     I  have  considered  it  best, 
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1815.         therefore,  to  recommend  to  your  Lordships  to  remit  this  cause  to 

I        the  Court  below,  and  to  direct  the  division  to  which  it  belongs  to 

0.  take  the  opinion  of  the  other  division. 

mordoch,  &c.      «  j  am  quite  eonfident  that  the  House  would  proceed  with  a 

degree  of  rashness,   were   they  finally  to   decide  this  important 

question  as  it  stands  at  present ;  we  ought  previously  to  obtain  all 

the  information  thereon  which  we  can  have,  and  I  move,  therefore, 

that  it  be  remitted  accordingly." 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  review  the 
interlocutor  complained  of  in  the  said  appeal,  and  the 
judges  of  the  division  of  the  Court  to  which  this  cause 
shall,  after  this  remit,  belong,  are  hereby  directed  to 
require  the  opinion  of  the  judges  of  the  other  division  in 
the  matter  or  question  of  law  arising  in  this  case  accord- 
ing to  the  Statute. 

For  the  Appellant,  Sir  Samuel  Romilly,  Wm.  R.  Robinson. 
For  the  Respondents,  David  Afonypenny,  John  Dickson. 

Note. — It  is  stated  by  Mr  Sandford  in  his  Treatise  on  Entails, 
that  the  case  did  not  proceed  further  under  the  remit,  but  in  the 
Ascog  case  this  question  was  finally  settled.  Vide  W.  and  S.  A  pp. 
Cases,  vol.  iv.,  p.  196. 

The  compiler  cannot  sufficiently  commend  a  work  by  Mr  Dun-  - 
can,  advocate,  on  the  subject  of  entails,  in  the  form  of  a  digest  oC^ 
cases  where  entails  have  been  challenged,  on  the  ground  of  the^» 
prohibitory,  irritant,  or  resolutive  clauses  being  defective.  Th»j 
cases  are  brought  down  to  the  latest  date,  neatly  and  succinctly  J 
stated,  and  arranged  in  a  systematic  order,  such  as  must  prove 
great  practical  utility  in  this  department  of  the  law. 


George   Brown,  late  Deacon ;    Andrew" 
Waddell,  present  Deacon;  Alexander 
Morison,      Collector,     and     William  \    Appellants 
Cowan,    Clerk  of  Weavers'    Society  of 
Old  Monkland, 

Alexander    Murdoch,    Thomas    Ross,^| 
James      Walker,     James     Meikle, 
Thomas  Allan,  and  John  Wallace,  f    Respondents. 
all  Feuars  of  Baillieston,        .  .         J 

House  of  Lords,  20th  March  1815. 

Deed — Solemnities — Stamp  Acts. — Circumstances  in  which  a» 
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agreement  which  was  written  in  the  minute-book  of  a  society,  18 15. 

and  which  conveyed  to  certain  parties  a  right  to  a  well,  was 

sustained,  although  it  was  not  written  on  stamped  paper.     Re-  ».* 

versed  in  the  House  of  Lords,   on  the  ground  that   no   legal  MURDnr"»  &«»• 
evidence    of    the    agreement    appeared,    and   that   the    Court 
ought  not  to  have  admitted  the  minute-book  as  evidence  of  the 
agreement,   it  not   being  stamped   according   to   the   Acts   of 
Parliament. 

The  appellants  are  members  and  office-bearers  of  the 
Weaver  Society  of  Old  Monkland,  who  are  possessed  of  con- 
siderable property,  including  a  piece  of  ground,  with  houses, 
in  Baillieston,  in  the  county  of  Lanark. 

In  1804,  it  was  alleged  an  agreement  had  been  entered 
into  by  their  predecessors  in  office,  by  which  the  right  or 
privilege  of  a  well  constructed  by  the  Society  within  its  own 
feu  at  Baillieston,  had  been  transferred  or  proposed  to  be 
transferred  to  the  respondents,  they  paying  always  a  share  in 
repairing  and  deepening  the  well,  and  furnishing  the  same 
with  a  leaden  pipe. 

The  successors  in  office  of  the  Weaver  Society  inclined  to 
dispute  this  right ;  and  action  was  brought  before  the  sheriff 
on  the  agreement,  and  as  it  was  unstamped,  the  summons 
contained  a  conclusion  to  compel  the  members  or  the  office- 
bearers representing  the  Society,  "  to  procure  extended  and 
"signed  in  a  formal  and  valid  manner  on  stamped  paper, 
4C  the  foresaid  agreement." 

The  agreement  thus  alluded  to,  contained  a  clause  of  regis- 
tration, and  was  duly  signed  and  tested,  and  was  written  in 
the  books  of  the  Society.     It  was  unstamped. 

The  defence  to  this  action  was,  that,  independent  of  every 
other  objection,  every  such  deed  conveying  land,  or  a  right 
of  property  heritable  in  its  nature,  must  be  written  on  paper 
duly  stamped. 

An  interdict  being  also  brought,  the  sherifF  conjoined  these 
actions,  and  afterwards  decerned  against  the  Society's  office- 
bearers in  terms  of  the  libel,  at  the  instance  of  the  respondents. 
An  advocation    having   been  brought   by   the   appellants 
of  this  judgment  to  the  Court  of  Session, 

The  Lord  Ordinary  advocated  the  cause,  and  recalled  the 
interdict  and  decerned.  On  representation,  his  Lordship 
pronounced  this  interlocutor  : — "  In  respect  that  it  is  not  jane  20, 1809. 
u  alleged  in  the  answers  that  there  is  not  a  sufficiency  of  water 
*  in  the  well  in  question  to  supply  both  the  Society  of  Weavers 
"in  Old  Monkland,  and  the  representee,  with   the  neces- 
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1815.        "  sary  quantity  of  that  useful  commodity ;  finds  it  was  no 

bbown  Sic.    "  unreasonable    or  improper   act  of   administration   in    the 

*•     .     "  managing  of  the  Society,  to  communicate  the  same  to  the 

MURDOCH,  &C.  et        ,.  n  ,      .  *  .  .  A       n  , 

"  adjacent  ieuars,  on  their  making  payment  or  a  large  pro- 
"  portion  of  the  requisite  sum  for  repairing  and  deepening 
"  the  well,  and  furnishing  the  same  with  a  leaden  pipe,  there- 
"  fore  alters  the  last  interlocutors,  and  remits  the  cause  to 
"  the  sheriff  simpliciter ;  and  dispenses  with  any  represen- 
Jm.  19,  i8io.  "  tation  against  this  interlocutor."  On  reclaiming  petition  to 
"  the  Court,  the  Court  adhered,  with  expenses. 

The  appellants  then  brought  the  present  appeal  to  the 
House  of  Lords,  stating  that  they  did  not  at  present  insist 
upon  any  of  the  defences  maintained  in  their  behalf,  before 
the  Court  of  Session,  except  the  defence  arising  from  the 
circumstance  of  the  document  (whether  it  is  to  be  deemed  a 
formal  deed,  or  merely  an  agreement),  upon  which  the  pur- 
suers founded,  having  been  all  along  unstamped. 

Pleaded  for  the  Appellants. — By  the  common  law  of  Scot- 
land, the  intervention  of  writing  is  essential  and  indispensable 
to  every  permanent  transaction  affecting  land,  or  any  other 
heritable  subject.  Upon  such  point,  which  is  quite  clear, 
and  universally  acknowledged,  it  is  unnecessary  to  cite 
authorities ;  and  the  appellant  shall,  at  present,  merely  refer 
to  the  explicit  authority  of  Mr  Erskine,  in  his  Institutes,  B. 
in.,  tit.  2,  §  2.  Nor  is  this  rule  less  applicable  to  the  con- 
stitution of  servitudes  or  burdens,  than  to  dispositions,  tacks, 
and  other  rights  affecting  heritage,  as  appears  from  the  same 
author,  B.  ii.,  tit.  9,  §  3.  The  only  apparent  exception,  is  that 
of  servitudes  which  have  been  enjoyed  beyond  forty  years, 
in  which  case,  the  claimant  of  a  servitude,  instructing  unin- 
terrupted possession  for  that  length  of  time,  is  not  bound  to 
support  his  pretensions  by  likewise  instructing  and  exhibiting 
the  original  grant.  In  the  present  instance,  the  pursuers 
claim  a  right  of  servitude  over  the  heritable  property  of  the 
Old  Monkland  Society  of  Weavers  ;  and  it  is  not,  and  cannot 
be,  disputed,  that  this  right  or  servitude,  which  is  not  alleged 
to  have  subsisted  farther  back  than  the  year  1804,  must  be 
instructed  and  supported  by  a  document  in  writing.  Accord- 
ingly, the  pursuers  have  referred  to  the  unstamped  deed  or 
agreement  which  is  before  recited.  But  it  has  been  shown 
that  according  to  the  clear  and  positive  enactments  of  the 
Statute  which  were  then  in  force,  the  same,  whether  it  shall 
be  regarded  as  a  deed  or  agreement,  is  utterly  inadmissible  in 
any  court  of  law  to  constitute  a  binding  or  legal  deed.     The 
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Geo.  III.,  c. 
90,  §  9.  Su- 
perseded by 
7  and  8  Vict., 
c.  21,  §  6; 
et  13  and 
14  Vict.,  o. 
97,  §  12,  in 
which  simi- 
lar clauses 
are  provided. 


general  reference  to  the  previous  Statutes  substantially  to  the 

same  effect,  and  almost  in  the  same  words  with  that  which    bbowh,  &c. 

has  been  already  recited.     A  similar  reference  applicable  to  M  urdoob,  Ac. 

both  deeds  and  to  agreements,  occurs  in  the  12th  sec.  of  the 

Statute  23  Geo.  III.,  c.  58,  which,  however,  is  qualified  by  the 

explanation  in  the  5th  sec.  thereof,  "  Provided  also  that  no 

u  memorandum  or  agreement  not  stamped  shall  be  deemed  to 

u  be  void  in  case  the  same  shall  be  stamped  at  the  head  office, 

u  or  the  said  duty  shall  be  paid  thereon,  and  a  receipt  given 

tt  thereon  for  the  same,  by  the  proper  officer  receiving  such 

u  duty  within  twenty-one  days  after  the  same  shall  have  been 

«  entered  into."     And  in  the  7th  sec.  of  the  other  Statute  in  ^^'J^af 

the  same  year,  chapter  111,  which  applies  specially  to  deeds, 

there  is  an  express  enactment,  that  "  no  deed  shall  he  pleaded 

tf  or  given  in  evidence,  or  be  good,  useful,  or  available  in  any 

u  manner  whatever,  unless   the   same  shall  be  stamped  as 

"  required  by  this  Act."     So  that,  whether  it  is  regarded  as  a 

deed  or  an  agreement,  the  deed  is  equally  null  and  void. 

The  circumstance  of  the  document  being  written  in  a  book, 
while  this  cannot  lessen  its  liability  to  the  stamp  duties  in  force 
at  its  date,  appears  only  to  be  a  circumstance  of  aggravation, 
and  tending  only  to  evade  the  stamp  law. 

Pleaded  far  Hie  Respondents. — The  respondents  were  invited 
by  the  appellants,  or  those  whom  they  represent,  to  join  them 
in  deepening  the  well  in  question,  upon  certain  terms,  the 
evidence  of  which  the  appellants  took  down  in  writing,  and 
retained  in  their  own  hands ;  and  the  respondents  having  fully 
performed  their  part  of  the  agreement,  and  paid  their  money, 
are  entitled  to  have  the  deed  executed  by  the  appellants  on 
stamped  paper,  as  concluded  for  in  the  summons. 
After  hearing  counsel : — 
The  Lord  Chancellor  (Eldon)  said, 

"My  Lords, 
"  I  feel  considerable  distress  in  advising  your  Lordship  to  dis- 
pose of  this  cause  in  the  only  way  in  which  I  think  you  can  dispose 
of  it  The  appellants  are  members  of  the  Weavers'  Society  of 
Old  Monkland;  the  respondents  are  feuars  in  that  neighbourhood." 
(Here  his  Lordship  stated  the  matter  at  issue,  and  the  different 
proceedings  that  had  taken  place  between  the  parties,  in  regard 
to  the  deepening  and  repairing  of  the  well  in  question  ;  and,  after 
reading  the  minutes  of  the  13th  April  1804,  and  21st  and  28th 
August  1804,  and  the  instrument,  bearing  date  the  10th  September 
1804,  as  also  the  summons,  he  proceeded  thus) : — 

"It  was  urged  in  this  case  that  the  agreement  of  the  28th 
August  1804,  was  a  parole  agreement,  and  did  not  need  stamping, 
VOL.  VI.  G 
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181g-        but  it  appears  to  me  that  the  agreement  was  not  complete  till  the 
BBowif,  &o.    18th  September  1804. 

mubdooh, &c.  "The  real  question  in  this  case  is,  Whether  this  agreement 
required  a  stamp  or  not  ?  And  though  the  respondents'  summons 
contained  a  conclusion  that  they  should  have  a  double  of  the  agree- 
ment extended  on  stamped  paper,  yet  this  inferred  that  there  was 
an  agreement  of  which  a  double  could  be  had. 

"  It  is  true  that  this  agreement,  or  evidence  of  an  agreement, 
was  before  the  Court,  though  the  agreement  was  not  stamped. 
But  I  am  afraid  it  was  the  duty  of  the  Court  to  take  care  of  this, 
and  it  was  not  in  their  power  to  take  as  evidence  of  an  agreement 
what  the  Acts  of  Parliament  said  should  not  be  evidence. 
•  "  Yet  one  feels  the  hardship  towards  the  respondents  extremely 

in  this  case,  and  the  expense  incurred  must  bear  hard  upon  them 
in  a  matter,  the  value  of  which  is  so  small.  The  parties  should 
have  called  for  this  agreement  in  the  first  stage  of  their  proceedings, 
and  have  got  it  stamped.  The  single  question  here  is,  if  a  suit 
can  be  maintained  upon  a  writing  which  the  Court  are  not  en* 
titled  to  look  at  ? 

"  There  was  another  question  made  in  this  cause,  Whether  the 
managers  could  bind  the  Society  ?  It  is  not  necessary  for  us  to 
give  any  opinion  as  to  this. 

"  I  am  constrained,  under  the  circumstances  of  this  case,  to 
move  that  the  judgment  should  be  reversed.  We  can  interfere  no 
farther." 

It  was  ordered  and  adjudged  that  the  several  interlocutors 
complained  of  in  the  said  appeal  be,  and  the  same  are 
hereby  reversed.  And  it  is  declared,  that  there  being  no 
stamp  upon  the  entry  in  the  books  of  the  Society,* 
whether  the  same  is  to  be  considered  as  the  agreement 
between  the  parties,  or  as  evidence  of  that  agreement,  no 
legal  proof  having  been  made  of  any  agreement  between  the 
respondents  and  the  persons  described  in  the  interlocutor 
of  the  20th  June  1809  as  the  managers  of  the  Society, 
even  if  such  managers  had  authority  to  bind  the  Society 
by  an  agreement  with  the  feuars.  And  it  is  further  or- 
dered, that  the  cause  be  remitted  back  to  the  Court  of 
Session,  to  do  therein,  and  with  respect  to  the  proceedings 
before  the  Sheriff,  as  is  just  and  consistent  herewith. 
For  the  Appellants,  At.  Colquhoun,  Thos.  Pltmier,   Wm. 

Ershine. 
For  the  Respondents,  Sir  Sam.  Romilly. 

Note. — Unreported  in  the  Court  of  Session. 

*  Something  awanting  here,  perhaps  the  words  "it  does  not 
appear." 


V. 
BUBB0W8,  &C. 
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1815. 

The  Earl  of  Traquaie  and  John  Anstruther,  thb  ^^  0F 

Esq.,  his  Trustee,  ....        Appellants;  traquaib,Ac. 

Walter  Burrows  and  Others,  Assignees 
under  a  Commission  of  Bankruptcy  issued, 
against  Patrick  Morgan  andARTHUR  f      Respondents 
Strother,  Merchants  in  London, 

House  of  Lords,  20th  March  1815. 

Debt — Constitution — Foreign  Bond — Surety — Beneficium 
Oedinis. — (1.)  Circumstances  in  which  a  notarial  copy  of  a 
bond  granted  in  Spain,  together  with  other  evidence  was  sus- 
tained as  proving  the  constitution  of  the  debt.  (2.)  Held  that 
a  cautioner  in  this  bond  was  not  entitled  to  plead  the  privilege 
of  discussion,  he  being  bound,  not  only  "as  surety,"  but  also  as 
"  principal  payer." 

While  the  Earl  of  Traquair  was  residing  for  some  time  in 
Madrid,  during  the  war,  he  became  surety  in  a  Spanish  bond, 
granted  by  the  debtor,  Don  Andres  Fletcher,  to  one  Don 
Arthur  Strother.  To  this  bond  the  respondents  acquired  right, 
as  the  official  assignees  of  Messrs  Morgan  and  Strother,  to 
whom  the  same  was  alleged  to  have  belonged  as  copartners. 

A  demand  was  made  in  this  country  against  the  Earl  for 
the  contents  of  the  bond,  £1084,  lis.  It  appeared  that  in 
Spain,  the  originals  of  bonds  are  executed  in  books  of  record, 
the  party  holder  of  the  bond  only  getting  an  attested  copy. 
The  Earl's  trustees  refused  payment,  stating  that,  from 
various  circumstances,  they  doubted  whether  the  paper  in 
question  did  constitute  a  proper  debt,  and  if  it  did  so,  it  was 
strange  that  no  demand  had  ever  been  made  on  the  Earl 
while  he  remained  in  Spain.  Though  ex  facie  of  the  docu- 
ment, the  Earl  was  merely  a  surety,  yet  no  demand  had  been 
made  in  Spain  against  Fletcher,  the  principal  obligant. 

Action  having  therefore  been  raised,  it  was  pleaded  in  de- 
fence, 1st,  That  the  original  bond  or  obligation,  which  was 
the  foundation  of  the  claim,  was  not  produced.  2d,  That, 
even  if  produced,  the  pursuers  must  show  that  they  have 
discussed  the  original  debtor  by  diligence  before  coming  against 
the  surety.  Lord  Polkemmet,  after  hearing  parties  at  con- 
siderable length,  pronounced  this  interlocutor,  "  The  Lord  Feb.  6> 1800. 
u  Ordinary  having  considered  the  libel  with  the  defences  and 
u  writs  produced,  and  heard  parties'  procurators,  before  an- 
"  swer,  ordains  the  pursuers  to  state,  in  a  condescendence,  what 
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1815.        "  evidence  they  have  produced,  or  can  instruct  that  the  debt 

thb  barl  of   "  8ue&  f°r  *8  8t*H  owing  ;  and  likewise  to  state  what  diligence, 

tbaquaib,  &o.  « if  anV)  nas  be^  used  for  recovering  of  said  debt  against 

bubbows,  &o.  "  the  principal  debtors  in  the  bond  Ubelled,  and  that  against 

"  next  calling." 

The  respondents  reclaimed  to  the  Court,  and  the  Court 
June  is,  1801.  were  pleased  to  "  remit  to  the  Lord  Ordinary  to  hear  parties 
"  further,  and  to  proceed  and  determine  upon  the  whole  cause, 
"  as  to  his  Lordship  may  seem  just." 

The  respondents  then  applied  to  the  Lord  Ordinary  to  have 
the  judicial  examination  to  be  taken  of  the  Earl ;  this  the 
Lord  Ordinary  refused,  but  ordained  the  Earl  by  a  writ- 
ing under  his  hand,  to  answer  certain  interrogatories  put  to 
him.  From  his  answers  he  admitted  that  a  bond  due  to 
Lady  Traquair's  maid,  was  brought  to  this  country  in  the 
same  form  as  the  one  in  question ;  that  his  trustees  declined 
to  acknowledge  a  debt  in  that  form,  but  that,  upon  the  Earl 
coming  forward  to  substantiate  it,  the  trustees  paid  it.  It  was 
also  acknowledged  by  the  Earl,  that  he  had  signed  the 
present  bond,  as  surety,  but  only  on  the  most  positive  assur- 
ances given  him,  on  the  part  of  Strother  and  his  agent, 
Kearney,  that  he  should  never  be  troubled  for  it,  and  that 
his  signing  the  bond  was  a  mere  form.  Upon  these  latter 
statements  the  whole  case  turned,  and  the  Lord  Ordinary 
was  about  to  grant  a  commission  to  examine  Strother  and 
Kearney  as  to  these  facts,  when  the  appellants  agreed  to  make 
a  reference  to  the  oaths  of  Morgan,  Strother,  and  Kearney^ 
as  above.     This  reference  was  allowed. 

Before  the  commission  was  gone  into,  Kearney  had  died? 
and  Morgan  was  abroad,  and  the  respondents  insisted  that 
the  commissioner  ought  to  proceed  with  the  examination  of 
Strother.  The  commissioner  declined  this,  and  it  appearing 
that  there  was  no  reference  to  the  oath  of  Strother  alone,  he 
reported  the  matter  to  the  Court.  The  Court  saw  no  difficulty 
to  the  oath  of  Strother  being  taken  under  the  reference,  but 
the  appellants  argued  that  this  was  not  what  they  bad  agreed 
to.  It  was  to  the  oaths  of  Morgan,  Strother,  and  Kear- 
ney as  a  whole,  that  had  been  referred  to.  The  Lord  Ordi- 
Not.  21, 1804.  nary  thereupon  decerned  in  terms  of  the  conclusions  of  this 
libel.  On  reclaiming  the  petition,  the  Court  pronounced 
May  23  and  this  interlocutor :  "  The  Lords  recall  the  interlocutor  of  the 
27, 1806.  «  Lord  Ordinary  reclaimed  against ;  repel  the  objection  to 
"  the  constitution  of  the  debt,  and  remit  to  the  Lord  Ordinary 
"  to  hear  parties  farther  on  the  other  branches  of  the  cause ; 
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1  thereupon,  and  to  proceed  and  determine  thereupon."  THB  EARL  OF 

The  case  having  come  back  to  the  Lord  Ordinary,  his  TBA<*u£IIl»  &c- 
Lordship,  on  considering  the  whole  cause,  pronounced  this  burbows,  &c. 
interlocutor :  "  Having  considered  the  whole  of  this  process, 
u  and  particularly  the  points  remitted  by  the  above  interlo-  * 

"  cutor  of  the  C#urt ;  in  respect  that  the  objection  to  the  con- 
"  stitution  of  the  debt  is  finally  repelled  by  the  Court ;  fur- 
tt  thur,  in  respect  that  the  defender  (the  Earl),  though  only 
"  the  surety,  is  thereby  subjected,  conjunctly  and  severally, 
"with  the  principal  debtor;  and  also  in  respect,  that  the 
"defender  (the  Earl),  since  the  beginning  of  the  cause  to  the 
il  present  time,  has  produced  or  condescended  upon  nothing 
u  to  instruct,  either  that  the  debt  has  been  paid  by  the  prin- 
u  cipal  debtor,  or  that  the  defender  has  been  otherwise  libe- 
"  rated  from  payment  of  it,  therefore  finds  the  defender  (the 
u  Earl),  liable  for  the  principal  sum  libelled,  and  decerns ;  but 
*'  before  answer  as  to  interest,  of  which  no  mention  is  made 
a  in  the  document,  appoints  the  pursuers  to  state  in  a  con- 
u  dependence,  the  grounds  on  which  they  claim  interest,  and 
u  when  it  should  begin  to  run." 

The  appellants  reclaimed,  contending  1st,  That  no  title  had 
been  adduced  to  this  debt  on  the  part  of  Morgan  and  Strother. 
The  debt  appeared  to  be  due  to  Strother  alone,  and  it  did  not 
appear  by  any  assignation,  or  other  right,  to  have  been  assigned 
to  that  Company.     2d,  It  being   admitted  that  the  princi- 
pal debtor  had  not  been  discussed,  the  respondents  were  not 
entitled  to  come  against  the  surety  in  the  first  instance.     The 
obligants  mentioned  in   the  instrument,  are  "Don  Andres 
u  Fletcher,  as  principal  debtor,  and  Don  Charles  Stewart, 
"Count  de  Traquhair,  as  his  surety  and  principal  payer." 
The  appellant  therefore  being  merely  surety  or  cautioner  for 
Fletcher,  was  entitled  to  plead  the  benefit  of  discussion,  and 
could  not  be  subjected  to  any  legal  demand,  until  it  appeared 
that  all   diligence  had  been  ineffectually  used  against  the 
principal  obligant.     This  is  neither  a  joint  obligation  nor  an 
obligation  in  which  the  privilege  of  discnssion  has  been  ex- 
pressly renounced.     Here  the  party  is  bound  expressly  as 
surety,  which  of  itself  entitles  him  to  the  benefit  of  dis- 
cussion.    The   respondents  answered   as  to  the  bmeficium 
ordimsj  that  the  terms  of  the  bond  sufficiently  disposed  of 
that  point,  that  the  appellant  had  bound  himself  "  as  surety 
u  and  principal  payer,  though  both  of  them  jointly r,  and  of  one 
u  accord,  and  each  of  them  separately,"  &c. 
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1815.  The  Court  adhered  to  the  interlocutor  complained  of,  of 

~~~J~  this  date. 

v.  Against  these  interlocutors  the  present  appeal  was  brought 

Jan.  81, 1809.'  to  the  House  of  Lords ;    but,   after  hearing  counsel,  their 
Feb.  l,  1809.    Lordships  were  pleased  to  affirm  the  judgment  of  the  Court 
of  Session. 

For  the  Appellants,  A.  Gillies,  D.  Mony penny. 

For  the  Respondents,  John  Dickson,  Patrick  Walker. 

Note. — Unreported  in  the  Court  of  Session. 


John  Berry,  of  Inverdovat,  and  William 

Berry,  W.S., Appellants ; 

Archibald  Campbell  Stewart,  of  St 

Fort,  and  his  Tutors,      ....        Respondents. 

House  of  Lords,  14th  April  1815. 

Salmon  Fishing — Right  "  cum  Piscattonibus" — Possession. — 
Held  that  the  appellants  had  only  a  general  right  to  fishings 
in  the  Frith  of  Tay,  and  that  they  had  not  proved  forty  years' 
possession  of  salmon  fishing  ex  adverse  of  their  lands,  in  order  to 
entitle  them  to  fish  salmon  under  that  title.  Affirmed  in  the 
House  of  Lords.  (2  )  Held  that  they  were  not  entitled  to  erect 
a  new  quay  and  pier  on  their  own  lands,  prejudicial  to  the 
right  of  salmon  fishing  in  the  respondents.  Cause  remitted 
to  the  pier. 

This  action  was  raised  about  the  right  to  fish  salmon  in  tb«d 
Frith  of  Tay,  ex  adverso  of  the  lands  of  Inverdovat,  belonghu 
to  the  appellants. 

The  fishings  to  which  the  appellants  laid  claim  were  tv 
in   number.     The  eastmost  one   was   called   "Low  Wat,: 
Fishings,"  and  the  other  was  situated  ex  adverso  of  the 
portions  of  the  lands  of  Inverdovat,  called  in  the  plan  We^» 
gate,  and  in   another  place,  "Welgate,"  and  "Pluck  t^ 
Crow/' 

The  respondents,  on  the  other  hand,  maintained  that  —       \ 

appellants  had  shown  no  right  to  these  fishings ;  and,  furtl n 

that  they  were  part  of  the  fishings  of  Broadheugh,  and  of  fc^  la 
marked  "  W.  Gordon's  fishings  "  on  the  plan,  now  beion^wng 
to  the  respondent,  Mr  Stewart. 

But  the  appellants  argued,  1.  That  there  was  a  general 
right  of  salmon  fishing  annexed  to  their  lands  of  Inverdora-t, 
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and  which,  consequently,  most  give  them  a  right  to  fish  ex        1815. 
advtrso  of  every  portion  of  the  same,  except  in  so  far  as  their    BBBBT>  &c 
general  right  is  limited  by  special  grants  in  favour  of  the  *• 

respondent,  and  his  authors;  and,  2.  That  the  fishings  of 
Broadheugh,  and  the  fishing  marked  "  W.  Gordon's  fishings/9 
belonging  to  the  respondent,  were  limited  in  their  nature,  and 
did  not  comprehend  those  particular  fishings  claimed  by  the 
appellants.  Besides,  the  appellants'  right  to  make  those  ope- 
rations on  the  quay  of  Newport  harbour  (which  the  respond- 
ent has  been  found  entitled  to  prevent),  is  beyond  all  doubt, 
and  did  not  interfere  with  the  respondents'  fishings. 

The  title-deeds  of  the  appellants  did  not  contain  any  grant 
from  the  Crown  express  of  salmon  fishing.     Their  titles  con- 
tained only  the  general  conveyance  of  fishings,  but  this,  they 
contended,  together  with  forty  years'  possession  of  salmon 
fishings  ex  adverso  of  their  lands,  was,  in  the  law  of  Scotland, 
sufficient  to  entitle  them  to  that  right,  where  there  was  no 
express  right  of  salmon  fishing  in  favour  of  another.     The 
Lord  Ordinary  ordered  a  proof  of  immemorial  possession  of 
iishing  salmon  opposite  to  their  lands,  on  reporting  which  the 
Court  pronounced  this^  interlocutor :  u  The  Lords  having  ad-  June  80, 1810. 
"  vised  the  state  of  the  conjoined  processes,  and  heard  parties' 
*'  procurators  in  their  own  presence  in  the  process  of  declara- 
*'  tor,  Find  that  the  pursuer  (John  Berry)  has  instructed  no 
41  right  to  the  salmon  fishings  claimed  by  him ;  therefore  sus- 
*  tain  the  defences,  assoilzie  the  defenders  from  the  conclu- 
**  ions  of  the  summons  and  decern.     And  in  the  two  pro- 
44  cesses  of  suspension  and  interdict,  at  the  instance  of  Mr 
u  Berry,  find  the  letters  orderly  proceeded  an4  decern ;  find 
u  Mr  Berry  liable  in  expenses  in  the  said  process  of  declara- 
u  tor,  and  the  said  two  processes  of  suspension,  and  that  to 
"  both  classes  of  defenders  and  chargers ;  appoint  an  account 
u  to  be  given  in,  and  remit  to  the  auditor  to  tax  the  same ; 
"but  supersede  extract,"  &c.     The  Court  also,  in  the  sus- 
pensions and  interdict  which  had  reference  to  the  appellants 
erecting,  on  their  own  property,  new  quays  or  piers,  opposite 
to  Newport,  and  to  prevent  them  from  proceeding  with  these 
as  injurious  to  the  respondents'  fishings  of  Broadheugh  of 
same  date,  suspended   the  letters  simpliciter.     On   reclaim- 
ing petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought.  juiy  c,  1810. 
After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed,  save  so 
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1815.  far  as  they  relate  to  the  erecting  of  the  new  pier  at  New- 

I  port  harbour.     And  it  is  further  ordered,  that  the  cause 

BAYNE,  &C.  *  '  . 

v.  be  remitted  to  the  Court  of  Session,  to  review  the  inter- 

locutors; so  far  as  they  relate  to  such  pier. 

For  the  Appellants,  John  Clerk,  Jos.  UAmy. 

For  the  Respondents,  Sir  Saml.  Romiltyy  J.  Moncrieff. 

Note. — Unreported  in  the  Court  of  Session. 


John   Bayne,   Hugh    Stevenson,   The" 
Oban  Tan  Work  Company,  The  Oban 
Brewery   Company,    Donald    M'In-  V  Appellants ; 
tyre,  and  Others,  Feuars  in  the  Village 
of  Oban,       ------> 

David  Campbell,  of  Combie;  Esq.,  -    Respondent. 

House  of  Lords,  14th  April  1815. 

Superior  and  Vassal — Feu  Rights — Gbazdtgs. — Feus  having 
been  granted  by  a  common  agent  on  the  estate,  with  a  right  to  • 
grazing,  in  an  action  at  the  instance  of  the  purchaser  of  the  estate,  ^ 
these  feu  rights  were  reduced,  in  so  far  as  they  conferred^ 
privileges  of  grazing  on  particular  lands,  it  appearing  from  thes 
original  bargain  that  these  grazings  were  only  to  be  let  on  leasee 
and  not  granted  in  feu,  and  therefore  ultra  vires. 


An  action  of  reduction  was  brought  by  the  respondent, 
the  several  feu  charters  granted  by  his  authors,  "  in  so  far  sum 
"  they  severally  contain  grants  in  property  of  the  privilege  <»- 
"  grazing  horses  and  cows,  or  other  bestial,  upon  the  pasture 
"  lands  of  the  farm   of   Lower    Glencrutten n  granted  io 
favour  of  the  appellants. 

In  defence,  the  appellants,  the  feuars,  stated  the  following 
circumstances : — That  at  a  time  when  it  was  proposed  to 
erect  the  village  of  Oban,  by  the  then  proprietor,  Donald 
Campbell  of  Dunstaffhage,  he  advertised  the  lands  of  Glen, 
crutten  and  Oban  to  be  feued.  It  was  only  on  his  offering 
certain  privileges  and  encouragements  that  the  projected  plan 
of  feuing  and  erecting  the  town  could  succeed.  Accordingly 
the  appellants  became  feuars,  each  of  them  taking  feus,  and 
these  feus  were  granted,  with  the  privilege  of  grazing  a  num. 
ber  of  horses  and  cows  upon  the  lands  of  Lower  Glencrutten. 
No  missive  letters  or  minutes  had, been  drawn  out  or  ex. 
changed  between  them ;  and  no  charters  or  feu  rights  were 
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granted  them  at  the  time.    They  paid  the  purchase  price,  and        i8i& 
received  a  written  receipt  from  Dunstafihage,  for  the  same,    bainb,  &o. 
whereupon  they  proceeded  to  erect  their  several  buildings, 
being  assured  by  Mr  Campbell,  that  regular  feu  rights  would 
be  granted. 

In  1794  the  appellants  became  uneasy  about  not  obtaining 
their  charters,  and  urged  their  completion.  The  matter  was 
already  in  the  hands  of  Mr  Allan  M'Dougall,  Mr  Campbell 
of  Donstaffiiage's,  law-agent;  and,  being  dilatory  in  the  busi- 
ness, Mr  Campbell  addressed  to  him  the  following  letter : — 

"  Oban,  ISth  Dec.  1794. 
u  Deak  Sir, — I  have  had  a  conversation  with  the  feuars, 
"  who  are  extremely  anxious  to  have  their  charters,  as  they 
"  consider  themselves  rather  in  an  awkward  situation  till  they 
u  have  them.  You  will  therefore  be  so  good  as  get  the  whole 
"of them  extended  without  loss  of  time ;  and  how  soon  they 
*  are  ready,  send  them  by  post,  directed, to  me,  at  this  place. 
"  If  the  business  of  the  session  hurries  you  so  much,  as  that  you 
u  cannot  get  them  done  immediately,  the  feuars  are  so  urgent 
u  to  have  them,  that  they  wish,  in  that  case,  you  to  send  the 
u  drafts,  as  corrected,  here,  so  that  they  may  be  extended  in 

*  the  country ;  but  this,  for  my  part,  I  refer  to  you.  At 
u  sametime  I  am  of  opinion  that  sending  the  drafts  will  be 

*  preferable ;  it  being  suggested  by  Mr  Hugh  Stevenson  and 
44  John  Bayne  that  the  boundaries  and  descriptions  of  the 

*  different  stances  can  be  more  correctly  ascertained  here 
w  than  from  the  plan  ;  but  the  feuars  don't  mean  by  this  to 
"deprive  you  of  the  fee  payable  by  such.  In  that  case,  be 
u  so  good  as  send  the  vellum  necessary ;  which,  and  the 
a  drafts,  they  beg  you  will  send  as  soon  as  possible,  as  above, 
"—lam,  dear  Sir, 

(Signed)        "  Don.  Campbell." 

It  also   appeared  that,   though  the  draft  charters  were 
revised  by  Mr  Campbell   himself,   and   by  his   agent,  Mr 
tf 'Dougall,  with  the  privilege  of  grazing  above  alluded  to,  set 
6rth  therein,  yet  Mr  M'Dougall  neglected,  in  terms  of  the 
•hove  instructions,  to  extend  and  complete  the  charters  before 
Mr  Campbell's  death,  which  happened  early  in  the  year  1795. 
His  affairs  were  much  involved.     He  had  executed  a  trust- 
deed  before  his  death,  and  the  estate  was  sold  by  his  creditors, 
a  ranking  and  sale  having  been  brought  for  that  purpose.    In 
the  articles  of  roup  there  was  a  saving  clause,  "  That  the  pur- 
"  chaser  of  Lot  6,  shall  be  bound  and  obliged  to  implement 
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1814.        "  all  minutes,  missives,  and  bargains  betwixt  the  said  deceased 
bathe,  &c.    "  Donald  Campbell,  and  the  persons  who  erected  houses  or 
v-  "  other  buildings  in  the  village  of  Oban." 

CAMPBELL.  °  J?  i  i      • 

It  now  became  necessary  for  the  feuars  to  attend  to  their 
interests.  They  demanded  that  the  common  agent  should 
grant  them  the  charters,  who,  on  production  of  their  receipts, 
and  the  revised  feu  charters  prepared  in  Mr  Campbell's  lifetime, 
and  other  letters,  showing  the  transaction,  granted  them  the 
June  28, 1804.  charters  in  terms  thereof,  of  this  date,  and  they  were  infeft. 

Sometime  thereafter  the  estate  was  sold  under  express  bur- 
den of  the  feu  charters  granted  in  favour  of  the  appellants, 
as  well  as  of  the  "  Minutes,  missives,  and  bargains  between 
"  the  deceased  Donald  Campbell  of  Dunstaffnage,  and  those 
"  persons  who  erected  houses  and  buildings  in  the  village  of 
"  Oban,  in  so  far  as  the  said  minutes,  missives,  and  bargains 
"  were  binding  on  the  heirs  and  successors  of  the  defunct." 

The  respondent  then  became  purchaser  at  the  public  sale 
under  these  conditions ;  and  his  disposition  contained  an  ex- 
press exception  from  the  warrandice  of  these  feu  charters. 

But  he  contended  that  Mr  Selkrig  had  no  power  to  grant 
these  feus,  in  so  far  as  the  grazings  were  concerned,  and  set 
forth  facts  which  will  be  found  in  the  Lord  Ordinary's  inter- 
locutor. 

Upon  this,  the  Lord  Ordinary  pronounced  this  interlocutor  :.=■ 
June  14, 1809.  "  Finds  that  Mr  Selkrig,  as  trustee  for  the  creditors  of  Hay^ 
"  Smith,  the  original  purchaser  of  that  part  of  the  estate  ofr< 
"  Dunstaffnage  which  was  connected  with  the  village  of  Oban  mz 
"  had  no  power,  and  cannot  be  considered  as  having  intendeo- 
u  to  grant  feus  of  other  lands,  or  in  other  terms  than  tho&^ 
"  agreed  to  by  the  late  Donald  Campbell  of  Dunstaffnage,  as 
"  pointed  out  in  the  decree  of  sale  in  favour  of  Hay  Smittf«3 
"  containing  a  clause,  by  which  the  purchaser  was  bound  t* 
"  implement  all  minutes,  missives,  and  bargains  between  tlf« 
"  deceased  Donald  Campbell,  and  the  persons  who  ha^-«~ 
"  erected  houses,  or  other  buildings  in  the  village  of  ObasBe 
"  regarding  such  buildings,  in  so  far  as  the  said  minut*-^* 
"  missives,  or  bargains,  are  binding  on  the  heirs  of  the  sv  «a 
"  defunct,  as  well  as  in  a  similar  clause  in  the  articles  of  row  <— 
"  on  which  the  lands  were  purchased  by  the  pursuer :  Fie^ezz 
u  that  Mr  Selkrig  did  not  receive  any  additional  price  c 
u  grassum,  which  could  have  entitled  the  defender  to  (=:  on- 
11  ditions  more  favourable  than  those  which  had  been  propcased 
"  and  agreed  on  from  the  first :  Finds,  that  by  the  original 
"  memorandum  drawn    up   by   Dunstaffnage,   two   acres  c+i' 
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"arable  land  were  let  for  nineteen  years  at  an  agreed  rent,        1815. 
u  with  the  houses  that  pay  £20  entry  money,  and  one  acre    BAYWB,  &c. 
a  with  each  of  the  other  houses  without  any  mention  of  grass; 
"  Finds,  that  by  the  missives  with  the  defender,  John  Bayne, 
"  31st  August  1793,  there  are  to  be  let  in  tack,  six  acres,  for 
"  the  space  of  nineteen  years,  and  grass  for  cows,  conform  to 
"  the  number  of  houses  held  in  feu,  for  same  space  as  the 
u  above  acres,  at  a  reasonable  rate  yearly,  and  that  by  similar 
"missives  with  the  defender,  John  Sinclair,  two  acres  of 
"land  are  to  be  let  for  nineteen  years,  from  Whitsunday 
H 1792,  at  17s.  6d.  per  acre,  and  grass  for  cows  to  be  allowed 
"  for  the  same  period :  Finds  that  the  memorandums  in  favour 
"  of  the  feuars  have  all,  except  two,  been  recovered,  but  in 
"  none  of  them  is  anything  stated  with  respect  to  perpetual 
"  right  to  grass  for  cows :  Finds  that  a  memorandum  holograph 
"  of  the  late  Mr  Allan  M'Dougall,  agent  for  Dunstaffnage, 
"  states  that  the  grass  for  cows  cannot  be  granted  in  feu,  but 
"  only  in  lease  of  the  same  endurance  with  the  lease  of  the 
"  lands,  and  that  a  circumflex  appears  upon  the  drafts  of  two 
"fen  contracts,  one  proposed  to  be  entered  into  with  the 
a0ban  Brewery  Company  in  1794,  and  the  other  with  the 
"Tan  Work  Company,  comprehending  the  clauses  errone- 
ously inserted  in  the  view  of  conveying  the  grass  lands  as 
"part  of  the  feus :  Finds  that  the  trustees  of  Captain  Camp- 
"bell,  younger  of  Dunstaffnage,  declined  subscribing  a  feu 
"contract,  in  which  the  grass  land  was  given  in  feu,  but 
"agreed  to  give  a  lease  thereof  for  the  same  endurance  with 
"the   acres,   conform   to   the   original  agreements:   Lastly, 
*  finds  the  defenders  themselves,  or  some  of  them,   when 
examined  as  witnesses,  in  making  up  the  judicial  rent,  de- 

*  poned  that  the  grass  lands  were  to  be  held  in  lease.      With 

*  respect  to  the  lands  of  Point  included  in  the  charter  granted 
c<  by  Mr  Selkrig  to  the  defender,  Hugh  Stevenson,  finds  that 
**  it  was  not  contained  in  any  of  the  original  minutes  or  rae- 
**  morandums,  while  that  signed  by  Stevenson  himself,  com- 
**  prehended  only  the  stances  of  houses,  and  no  other  subject 
**  whatever,  and  that  the  lands  of  Point  are  not  mentioned  in 
u  the  scroll  feu-charters  in  1794  or  1795,  though  this  last  was 
u  in  favour  of  the  said  Hugh  Stevenson,  who,  on  two  different 
**  occasions,  namely,  in  a  process  of  maills  and  duties  against 
u  Dunstaffnage,  and  in  the  proof  in  the  process  of  sale,  made 

u  oath  that  he  held  said  lands  merely  in  lease :  Finds  that 
"the  present  challenge  of  the  feu-charters  granted  by  Mr 
u  Selkrig,  in  so  far  as  they  go  beyond  the  original  bargains, 
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1815.        "  is  not  barred  by  the  exceptions  from  the  warrandice,  either 

BOBERTSON    "  in  ^e  article8  of  r^P*  or  m  t,ie  decreet  of  sale,  sustains 

»•  "  the  reasons  of  reduction :  Finds  that  the  feu-charters  granted 

THrxHOLL.°F  "  to  the  defenders  are  effectual  only  with  regard  to  the  houses 

Y^'nAsn.    "  and  gar^ns,  but  ineffectual  as  to  the  grass  lands,  and  as  to 

"  the  lands  of  Point,  and  decerns." 

On  reclaiming  petition,  the  Court  adhered.  And  on  second 
reclaiming  petition,  the  Lords  adhered. 

These  interlocutors  having  been  brought  by  appeal  to  the 
House  of  Lords,  their  Lordships  were  pleased  to  affirm  the 
same. 

For  the  Appellants,  Wm.  Adam,  Ar.  Fletcher. 

For  the  Respondents,  Sir  Saml.  Romilly. 

Note. — Unreported  in  the  Court  of  Session. 


(Reduction  of  Contract  and  Decreet  Arbitral,  &c.) 
Major-General  Robertson  of  Lude,      .         .     Appellant ; 
John,  Duke  of  Atholl,    ....     Respondent. 

House  of  Lords,  20th  April  1815. 

Reduction — Decree  Arbitral — Relevancy. — A  reduction  was 
brought  of  a  contract,  a  decree  arbitral,  judgment  of  the 
Court  of  Session,  which  pronounced  in  terms  of  the  decree 
arbitral,  and  a  judgment  of  the  House  of  Lords.  Held  that 
no  relevant  grounds  in  law  had  been  stated  for  reducing  these. 

The  appellant's  father,  it  was  stated,  had,  previous  to  his 
death,  and  subsequent  to  the  judgment  in  the  House  of 
Lords  in  the  previous  appeal  in  reference  to  the  same  subject 
of  dispute  (vide  ante,  vol.  iv.  p.  54),  recovered  some  additional 
evidence,  which,  as  was  alleged,  brought  more  distinctly  to 
light  the  circumstances  under  which  the  deed  or  contract  of 
1716  was  granted  ;  and  he  was,  therefore,  advised  to  bring  a 
new  action  of  reduction  of  that  deed  or  contract,  and  of  the 
decreet  arbitral  following  upon  it  in  1761,  as  well  as  of  the 
judgments  of  the  Court  of  Session  and  House  of  Lords  pro- 
nounced thereon. 

This  action  of  reduction  stated  as  reasons  for  so  reducing 
these,  inter  alia,  that  "  the  said  contract  is  not  only  unjust  and 
"  unfair  in  itself,  but  was  brought  about  by  force  and  co»w- 
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"  pulsion,  so  as  to  be  challengeable,  ex  capite  vis  et  metus.        1815. 
u  The  said  decree  arbitral  is  not  only  unjust,  but  radically    bobbrt*ov 
u  defective,  in  respect  the  arbiter  acted  ultra  vires,  but  the  the  d^e  qf 
"  decreet  is  in  itself  contradictory,  unintelligible,  and  inex-      atuoll. 
u  tricable." 

The  defences  returned  were  in  these  words,  "  Seen  and 
u  returned  with  this  defence,  that  no  relevant  reasons  of  re- 
u  (taction  are  libelled,  and  deny  the  libel." 

This  action,  after  the  death  of  his  father,  was  revived  by  the 
appellant,  and  after  various  procedure  had,  the  Lord  Ordinary 
pronounced  this  interlocutor:   "Having  advised  these  con-  March  11, 180$. 
"  joined  processes,  and  considered  what  passed  at  a  very  full 
u  hearing  of  counsel  thereupon,  and  having  heard  nothing 
u  stated,  which  appears  to  him  to  possess  any  aspect  of  rele- 
"  vancy  for  reducing  the  decreet  arbitral,  1761,  which,  under 
"  the  judgments  of  this  Court,  and  of  the  House  of  Lords, 
"  forms  the  rule  of  possession  of  the  parties,  with  respect  to 
u  the  matters  in  dispute,  of  new  sustains  the  defences  pleaded 
u  for  the  defender  in  the  original  process  of  reduction,  and 
u  now  again  proponed  in  the  conjoined  processes  ;  repels  the 
"  reasons  of  reduction,  whether  of  the  said  decreet  or  of  the 
"contract,   1716,  or  other  rights  recognized  by  it  as  valid, 
"  refuses  this  representation,  and  assoilzies  the  defender ;  and 
"with  respect  to  the   declaratory   conclusion   in   the   new 
"  summons,  being  of  opinion  that  they  are  either  ill-founded 
"inlaw,  or  adverse  to  the  judgments  above  mentioned,  pro- 
"  ceeding  on  the  present  validity  of  the  said  decree  arbitral, 
"  assoilzies  the  defender  therefrom,  but  without  prejudice  of 
* :  his  enjoyment  and  possession  of  the  subjects  in  question, 
u  continuing  to  be  regulated   by  the  said  judgments,  and 
"  subject  to  the  same,  and  under  this  quality  decerns ;  finds 
"  the  defender  entitled  to  expenses,  and  remits  the  account  Jau.  7,  isop. 
"  thereof  when  put  in  to  the  auditor,  and  dispenses  with  any  ^Ib.  1gf  180^ 
"representation,  but  supersedes  extract  during  the  vacation."  Jun^d2JL118^, 
On  reclaiming  petitions  being  given  in  to  the  Court,  the     1809. 
judges,  adhered. 

On  appeal  to  the  House  of  Lords,  these  interlocutors  were 
affirmed  with  £100  of  costs. 

For   the    Appellant,   Sir  Saml.   Romilly,  John   Haggart, 

Duncan  M'Farlane. 

For  the  Respondent,  Wm.  Adam,  Ar.  Fletcher. 
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The  Government  Commissioners  for  making 


canal  com-       the  Caledonian  Canal,  .        .        Appellants , 

MM8IONKRS  7  r£ 

oiuiiT.      Colonel  Alexander  Grant  of  Redcastle,       Respondent 

House  of  Lords,  28th  April  1815. 

Clause — Act — Taking  of  Lands. — The  Caledonian  Canal  Coi 
missi oners  in  their  Acts  for  making  the  canal,  had  powers  co 
ferred  upon  them,  to  take  stone,  &c,  from  out  the  lands  "  of  ai 
"  person  or  persons,  adjacent,  or  lying  convenient  thereto."  Tl 
respondent's  quarry  was  five  miles  distant  from  the  line  of  cani 
and  in  a  different  county  from  those  named  in  the  Act.  He 
in  the  Court  of  Session  that  the  Commissioners  had  no  auth 
rity  under  the  Statutes  to  take  possession  of  this  stone  quarr 
but,  in  respect  of  a  prior  agreement,  held  them  entitled  so 
take  the  stone  of  that  quarry.  Affirmed  in  the  House  of  Lore 
excepting  as  to  the  Commissioners'  powers  under  the  Statu! 
which  the  House  of  Lords  held  it  unnecessary  to  determine. 

At  the  time  the  Caledonian  Canal  was  projected,  the  G 
vernment  Commissioners,  for  carrying  on  that  undertakin 
had  entered  into  a  private  agreement  with  the  respondenl 
predecessor,  to  allow  them  to  take  stone  from  his  quarry 
Redcastle,  for  the  erection  and  purposes  of  the  canal,  "  tl 
"  rate  of  remuneration  to  be  determined  by  Provost  Bnro 
"of  Elgin." 

There  were  stone  quarries  of  a  finer  quality  nearer  the  lii 
of  canal  than  Redcastle  quarry,  which  latter  was  situated 
the  distance  of  five  miles  from  it. 

Mr  Brown,  who  had  been  appointed  to  fix  the  remunei 
tion,  from  his  connection  with  the  Canal  Commissioners,  aj 
in  their  active  employment,  and  from  feelings  of  delicacy,  r 
fraii led  from  fixing  the  remuneration ;  and  matters  stood  i 
this  situation,  when  the  respondent  succeeded  to  the  estate  c 
Redcastle.  At  this  time  the  Commissioners  had  been  takiu 
stone  from  the  quarry  for  some  few  years. 

Having  succeeded  to  the  estate,  the  respondent  becani 
anxious  to  have  the  remuneration  fixed  in  some  way,  to  th 
satisfaction  of  both  parties.  He  therefore  pressed  that  matte 
whereupon  the  Commissioners  brought  forward  their  clain 
under  their  Acts  of  Parliament,  which,  they  alleged,  en 
powered  them  to  take  all  such  for  the  purposes  of  the  cans 
at  sametime  stating,  that  they  were  willing  to  allow  him 
rent  of  £40  per  annum  for  the  quarry.     This  was  refused,  i 
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perfectly  inadequate,  looking  to  the  value  and  quality  of  stone        i8ifi. 

in  the  quarry,  and  the  respondent  brought  the  present  action. 

This  action  concluded,  1st,  That  it  should  be  adjudged,  that    canal  com- 
the  Commissioners  had  no  power  under  the  Acts  of  Parlia-  ©, 

ment,  to  take  the  respondent's  property  against  his  will,  and 
that  in  future  they  should  be  held  removeable  at  the  pleasure 
of  the  respondent;  2d,  That  for  their  past  possession  the 
Commissioners  should  be  held  liable  for  an  adequate  rent. 

The  Act  gave  power  to  take  the  lands  of  any  person  or 
persons,  and  "  bore,  dig,  cut,  trench,  get,  remove,  take,  and 
u  carry  away  earth,  stone,  clay,  soil,  &c,  in  or  out  of  the 
"  lands  or  grounds  of  any  person  or  persons  adjoining  or  lying 
u  convenient  thereto,  and  which  may  be  necessary  or  proper  for 
« making,"  &a 

Upon  this  Act  the  Commissioners  contended,  1st,  That 
they  had  power  to  work  the  respondent's  quarry  for  the  uses 
of  the  canal,  leaving  it  to  be  settled  by  a  jury  to  what  damages 
he  should  be  entitled.  2d,  They  contended  that  the  words 
of  the  Act  were  not  ambiguous,  that  in  the  examination  of 
the  powers  bestowed  on  them,  that  of  digging  and  working 
itone  was  expressly  mentioned,  and  that,  instead  of  being 
confined  to  the  direct  limits  of  the  canal,  their  powers  were 
extended  to  all  places  and  materials  lying  adjoining  and  con- 
tenient  to  the  canal.  3d,  That  the  agreement  with  the  late 
Mr  Grant  was  an  acknowledgment  of  this  right ;  and  4th, 
That  the  limitation  of  actions  in  the  Acts  was  a  bar  to  the 
present  action. 

In  answer,  the  respondent  contended,  1st,  That  the  powers 
of  the  Commissioners  to  take  lands,  &c,  for  the  purposes  of 
the  Act,  was  confined  to  a  particular  line,  with  the  single 
exception  of  going  five  thousand  yards  for  supplying  the 
same  with  water,  and  making  the  necessary  works  therefor. 
And  there  was  a  clause  in  the  Act  which  seemed  to  remove 
all  doubt  on  the  subject,  which  set  forth  that  "  the  Commis- 
"  doners  in  making  the  said  navigation,  shall  not  deviate 
u  more  than  150  yards  from  the  course  or  direction  delineated 
a  in  the  said  maps  or  plans,  without  the  approbation  or  con- 
u  sent  of  the  person  or  persons  to  whom  the  lands,  grounds, 
u  or  heritages  so  be  cut  through  or  made  use  of  for  the  pur- 
u  poses  of  such  deviation,  shall  belong."  2d,  That  the  sections 
provide  for  fixing  the  value  of  lands  taken  for  digging  out  the 
harbour  at  Beauly,  building  quays,  warehouses,  &c,  but  do 
not  extend  the  remedy,  or  apply  to  a  quarry  at  the  distance 
of  five  miles,  and  situated  in  another  county.     3d,  That  they 
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1815.  were  not  empowered  to  take  stone  from  all  quarries  con- 
venient.  4th,  That  from  the  description  in  the  Act  of  the 
oljecty  it  appeared  that  the  operations  were  limited  to  the 
counties  of  Inverness  and  Argyll,  and,  therefore,  it  was  plain 
that  the  legislature  never  meant  to  include  property  in  the 
county  of  Ross,  where  the  quarry  in  dispute  is  situated. 

The  Lord  Ordinary  (Meadowbank)  reported  the  case  to 
the  Court,  and  the  Court  pronounced  this  interlocutor :  "  On 
u  report  of  Lord  Meadowbank,  the  Lords  find  in  terms  of  the 
"  first  conclusion  of  the  libel,  that  the  Commissioners,  or 
"  others  in  their  employ,  had  no  power  or  authority  under 
"  the  statutes  founded  on,  to  take  possession  of  the  said  stone 
"  quarry  of  Redcastle,  situated  in  the  county  of  Ross,  without 
"  the  consent  of  the  proprietor ;  but  in  respect  that  the  late 
"  proprietor  of  Redcastle  had  consented  to  the  defenders  and 
"  those  employed  by  them,  possessing  and  working  the  said 
"  quarry,  which  they  have  accordingly  done  for  several  yean, 
"  and  on  the  faith  of  being  continued  in  possession  so  long  as 
"  requisite  for  the  construction  of  the  said  canal,  basins,  and 
"  appendages,  the  Commissioners  had,  with  the  knowledge  and 
"  approbation  of  the  proprietor,  laid  out  large  sums  of  money 
"  in  building  a  pier,  improving  the  quarry,  and  other  works 
"  connected  with  it,  whereby  matters  are  not  now  entire  : 
"  Therefore  sustain  the  defences  as  to  the  removing,  assoilzie 
"  the  defenders  from  that  conclusion  of  the  libel,  and  decern : 
"  Find  that  the  defenders  are  liable  to  the  pursuer  for  ade- 
"  quate  damages,  rent,  and  compensation  for  the  said  quarry, 
"  and  remit  to  the  Lord  Ordinary  to  hear  counsel  for  the 
*'  parties  as  to  the  mode  of  fixing  the  amount,  and  to  proceed 
"  farther  in  the  cause  as  his  Lordship  shall  see  just ;  super- 
"  sede  extract  till  the  first  box-day  at  the  ensuing  vacation." 
Feb.  12, 1812.  On  reclaiming  petition  by  the  appellants  (the  respondent 
having  acquiesced),  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — Even  though  the  powers  of 
the  appellants  to  take  stones  from  the  quarry  of  Redcastle 
were  doubtful,  such  doubt  was  removed  by  the  agreement 
which  the  appellants  made  with  the  respondent's  predecessor, 
pursuant  to  the  Acts  of  Parliament,  passed  for  constructing 
the  harbours.  The  appellants  might  have  purchased  from 
the  proprietor  of  Redcastle,  stones  worked  by  the  proprietor 
himself,  but  they  could  enter  upon,  and  work  the  quarry 
themselves  only  by  virtue  of  the  powers  given  to  them  by 
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that  or  the  subsequent  Act  of  Parliament,  and  they  could  not        18*5. 
have  been  justified  in  expending  £2000,  to  enable  them  to  CALBDONIAN 
work  the  quarry,  if  they  had  not  proceeded  upon  such  powers,    cAWAL  C0M- 
which  were  admitted  by  the  former  proprietor  of  Redcastle,  ©. 

and  could  not  now  be  challenged  by  his  successor,  who  was 
bound  by  his  acts  and  deeds.  2d,  But,  even  if  the  power  still 
rested  solely  upon  the  words  of  either  Act  of  Parliament, 
there  was  no  doubt,  according  to  their  right  construction,  that 
the  appellants  thereby  received  power  to  work  the  quarry  in 
question.  By  the  first  Act  of  Parliament  above  set  forth, 
the  appellants  were  to  construct  one  harbour  in  Loch  Beauly, 
near  to  the  town  of  Inverness,  and  another  harbour  to  the 
west  of  Fort  William,  at  the  mouth  of  the  river  Lochy.  By 
the  second  Act  of  Parliament,  they  were  to  maintain  a  navi- 
gation between  the  two  harbours.  By  the  first  Act  they  were 
not  only  empowered  to  take  and  carry  away  stone,  but  also 
to  dig,  cut,  get,  and  remove,  earth  and  stone,  "  in  or  out  of 
"the  lands  or  grounds  of  any  person  or  persons  adjoining 
u  or  lying  convenient  thereto,  and  which  may  be  necessary, 
u  requisite,  or  proper,  for  making,  carrying  on,  or  repairing 
u  any  of  the  said  works." 

By  the  second  Act  they  received  similar  powers  with  re- 
ference to  the  navigation.  The  quarry  of  Redcastle  is  situ- 
ated upon  the  shore  of  Loch  Beauly,  and  was  the  most  eligible 
resort  for  stone,  because  it  was  "  lying  convenient  tJiereto" 
Being  thus  situated  on  the  very  shore  of  the  Loch  on  which 
the  harbour  was  to  be  constructed,  it  was  impossible  to  con- 
tend that  it  did  not  lie  most  " convenient  tJiereto"  and  con- 
venient to  the  operations  which  they  were  to  carry  on.  The 
standing  orders  of  the  House  as  to  notice,  have  nothing  to 
do  with  the  construction  of  an  Act  of  Parliament,  nor  can 
the  fact  of  the  respondent's  property  being  situated  in  the 
county  of  Ross,  any  way  affect  the  question.  3d,  Where, 
as  in  the  present  instance,  peculiar  powers  are  granted  and  a 
peculiar  remedy  provided,  it  follows  that  no  other  remedy  can 
be  had  but  the  remedy  so  provided.  And  as  the  Act  provides 
that  no  action  shall  be  competent  "after  six  months"  after 
the  act  committed,  the  present  action  is  incompetent. 

Pleaded  for  the  Respondent — 1st,  There  is  no  question  here, 
whether  the  public  are  to  be  deprived  of  the  benefit  of  the 
quarry.  In  the  use  of  it,  uncontrolled  by  the  respondent, 
they  are  secured  by  the  judgment  acquiesced  in,  which  holds 
the  respondent  bound,  as  on  the  footing  of  a  solemn  contract, 
to  allow  the  commissioners  the  use  of  the  quarry,  "  so  long  as 
vol.  vi.  H 
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"  requisite  for  the  construction  of  the  canal,  basins,  and  ap- 
pendages"    The  only  question,  therefore,  is,  how  the  recom- 
pense shall  be  settled  T     The  respondent  apprehends  that,  on 
the  footing  of  a  contract,  the  matter  is  left  for  the  decision  of 
the  Court  of  Equity  secundum  arbitrium  boni  viri;  and  he  is 
the  more  solicitous  for  this,  that  there  is  a  distinction  settled 
in  practice,  if  not  recognized  in  law,  between  the  ascertain- 
ment of  damages,  and  settling  of  recompense.    The  former,  in 
cases  like  the  present,  are  generally  limited  by  a  jury  for  the 
injury  done  to  the  surface,  by  the  removal  of  earth  and  other 
materials  of  no  intrinsic  value ;  the  latter  is  more  properly 
applicable  to  the  case  of  an  agreement  for  the  sale  or  lease  of 
materials  in  themselves  intrinsically  valuable ;  2d,  To  inter- 
fere with  private  property,  and  especially  to  confer  on  any  set 
of  persons,  whether  private  undertakers,  or  trustees  for  the 
public,  an  authority  forcibly  to  seize  it,  leaving  the  proprietor 
to  a  legal  process  for  having  his  damages  assessed,  is  always  a 
dangerous  and  extraordinary  power.     And  in  no  case  does 
Parliament  ever  assume  it,  but  under  the  pressure  of  absolute 
necessity,  and  with  the  most  careful  and  strict  precautions  to^ 
secure  due  notice  to  the  persons  interested.     Without  snchK: 
notice  the  most  valuable  rights  of  individuals  may  be  injured^  , 
not  only  property  of  value  taken  without  an  adequate  objects 
but  contracts  depending  on  the  preservation  of  that  property^ 
outraged,  and  individuals  ruined  past  redress,  or  perhaps  evew^ 
the  execution  of  other  public  works  of  still  greater  importaner» 
prevented.    It  is  upon  such  views,  that  the  standing  orders  » 
the  House  of  Commons,  requiring  notices  to  be  given  of  a^as 
such  bills,   are  grounded.      They   are  intended  to  secures: 
against  the  possibility  of  such  extraordinary  powers   beii 
delegated  without  those  who  may  be  interested  in  their  ea 
cution,  having  a  full  opportunity  of  being  heard  against  ♦    -=-/, 
bill.      But  this  principle  and  those  rules  are,  in  this  cam__se 
outraged  in  fact,  much  more  in  argument,  if  the  doctr^Eae 
contended  for  by  the  appellants  is  to  be  admitted.     The  Tt>ill 
applies  only  to  the  two  counties  of  Inverness  and  Argyll,  eft.n<l 
the  requisite  precautions  were  of  course  taken  to  give  nor  ice 
only  to  the  proprietors  of  those  counties.     But  the  respon- 
dent's estate  is  in  the  county  of  Ross,  and  neither  directly 
nor  indirectly  had  the  proprietor  of  that  estate  notice  of  tlrae 
powers,  under  which,  it  is  now  said,  he  is  liable  to  encroacsJi- 
ment.     3d,  This  quarry  lies  at  the  distance  of  between  fi^^e 
and  six  miles  from  the  canal,  and  neither  are  there  eapr^  ** 
words  in  the  Acts,  nor  any  construction  deducible  from  t^be 
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practice  of  Parliament,  and  applicable  to  the  general  expres-        1815. 
dons  made  use  of,  which  can  be  held  to  confer  a  power  be-  0ALSD0N1AN 
yond  the  mere  line  of  the  canal,  and  the  lands  adjacent.     The    canal  com- 
general  expressions  are  to  take  earth  and  stone,  &c.,  from  the 
lands  and  grounds  of  persons  adjoining  or  lying  convenient  to 
the  canal,  which  cannot  apply  to  this  quarry,  at  so  great  a 
distance,  and  across  a  frith. 

In  the  Crinan  Canal  Bill,  in  the  Forth  and  Clyde  Canal 
Bill,  in  the  Leith  Harbour  Bill,  and  in  the  Peterhead  Harbour 
Bill  (where  an  extension  of  this  power  to  dig  the  rude  materials, 
happened,  from  the  nature  of  the  ground,  to  be  necessary)  it  was 
only  by  an  express  declaration  of  such  given  power,  to  be  exer- 
cised within  an  extent  of  so  many  miles  from  the  line  of  opera- 
tions that  such  was  allowed.  And  even  in  the  Acts  now  in 
question,  there  is  one  particular  case,  in  which  a  similar  exten- 
sion of  power  is  conferred,  viz.,  for  the  purpose  of  taking  in  the 
necessary  streams,  and  for  accomplishing  the  requisite  buildings 
fcr  that  purpose ;  to  that  effect,  power  is  given  to  the  extent 
of  5000  yards  from  the  line  of  canal.  And  no  power  being 
given  of  a  similar  nature  as  to  the  taking  of  earth  and  stone, 
the  appellants  cannot  take  land  or  stone  quarries  five  miles 
distant  from  the  canal  and  situated  in  a  different  county.  4th, 
The  provisions  of  the  Act  for  giving  a  remedy  to  those  per- 
sons whose  property  shall  be  taken,  is  not  within  the  reach  of 
the  respondent ;  powers  being  given  only  to  empannel  juries 
in  the  counties  of  Inverness  and  Argyll,  and  there  being  no 
authority  whatever  to  the  Sheriff  of  Ross  to  take  such  pro- 
ceedings under  the  Statute. 

After  hearing  counsel, 

It  was  declared  b<y  the  Lords,  That  it  is  unnecessary  in  this 
case  to  determine  whether  the  appellants  had  power  or 
authority,  under  the  Statutes  founded  on,  to  take  posses- 
sion of  the  stone  quarry  of  Redcastle  without  the  consent 
of  the  proprietor ;  and  it  is  therefore  ordered  and  ad- 
judged, that  the  said  petition  and  appeal  be  dismissed 
this  House,  and  that  the  rest  of  the  interlocutors  therein 
complained  of  be,  and  the  sanye  are  hereby  affirmed. 

Tor  Appellants,  Titos.  Plumer  and  Dav.  Monypenny. 

Tor  Respondent,  Sir  Saml.  Romilly,  Geo.  Jos.  Bell,  Fra. 

Horner. 

Note. — Unreported  in  the  Court  of  Session. 
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(Clunes  and  Strathgroy.) 

atholC  &c.':  Major-General  Wm.  Robertson  of  Lude,      .    Appellant ; 
John,  Duke  of  Atholl,  and  John  Stewart,  Respondents. 

House  of  Lords,  10th  May  1815. 

Title  to  Exclude — Prescription. — A  Crown  charter  and  sasine 
following  thereon  held  a  sufficient  title  to  exclude  an  action  of 
reduction,  improbation,  and  declarator  of  lands  which  had  be- 
longed at  one  time  to  the  appellant's  predecessor. 

A  reduction,  improbation,  and  declarator  was  brought  by 
the  appellant  against  the  respondents,  to  have  it  found  that 
the  lands  of  Clunes,  and  the  lands  of  Strathgroy,  which  had 
belonged  to  the  appellant's  predecessor,  and  which  were  now 
possessed  by  the  respondents,  belonged  to  the  appellant,  and 
calling  for  the  production  of  all  writings,  charters,  and  titles, 
upon  which  the  respondents  founded  their  right  to  the 
same. 

The  Duke  of  Atholl  alone  appeared.  He  satisfied  the  pro- 
duction, and  produced  a  Crown  charter,  dated  March  6, 1691, 
and  instrument  of  sasine  thereon,  and  upon  this  he  pleaded  a 
prescriptive  title,  so  as  to  exclude  the  present  action. 

June  18, 1805.  The  Lord  Ordinary,  of  this  date,  "  Finds  the  defender  has 
"  produced  sufficient  evidence  to  exclude,  therefore  dismisses 
"  the  process,  and  decerns;"  and  the  Court,  upon  two  several 
reclaiming  petitions,  adhered  with  expenses. 

May  17*1809.  On  appeal  to  the  House  of  Lords  these  interlocutors  were 
affirmed. 

For  the  Appellant,   Sir   Saml.  Romilly,  J.  Haggart,  D. 

Macfarlane. 

For  the  Respondents,  William  Adam,  At.  Fletcher. 

Note. — Another  appeal,  brought  by  the  same  party,  against 
the  Duke  in  regard  to  the  lands  of  Inchmagrenoch,  was  de- 
cided at  the  same  time,  involving  the  same  point  of  law  (title  to 
exclude). 
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[Fac.  Coll.,  Vol.  xvi.,  p.  304.]  CBAI01E,&C. 

Alexander  and  James  Craigie,  late  ten-} 
ants  of  Little  Fardle,  in  the  County  of  r  Appellants ; 
Perth, ) 

Sir  Alexander  Muir  Mackenzie  of  Del- 
vine,  Bart, Respondent. 

House  of  Lords,  12th  May  1815. 

Lsase — Landlord  and  Tenant — Deviation  from  Mode  of 
Cropping — Option — Penalty. — An  interdict  was  brought  by 
the  landlord  against  the  tenant,  to  prohibit  him  from  ploughing 
and  cropping  the  farm  in  violation  of  the  mode  of  cropping  laid 
down  in  the  lease.  The  lease  provided  that  the  tenant  was  to 
keep  the  fourth  part  of  the  farm,  yearly,  either  in  hay  or  pas- 
tore,  or  to  pay  an  additional  rent  over  and  above  the  year's  rent, 
and  the  tenant  contended  that  this  gave  him  an  option  to  deviate 
on  paying  the  additional  rent.  Held  the  clause  prohibitive,  and 
not  alternative  in  its  nature,  and  therefore  that  the  tenant  had 
no  option  to  deviate  on  paying  the  additional  rent.  Affirmed  in 
the  House  of  Lords. 

A  petition  and  interdict  was  brought  against  the  appellants, 
as  tenants  of  the  respondent,  before  the  sheriff,  to  have  them 
inhibited  and  discharged  from  ploughing  and  cropping  the 
farm  in  violation  of  the  particular  course  of  husbandry  laid 
down  by  the  lease. 

The  lease  was  in  the  following  terms : — "  All  and  whole 
u  the  town  and  lands  of  Little  Fardle,  with  the  whole  privi- 
"  leges  and  pertinents  of  the  same,  as  then  possessed  by 
"  George  Stirton  and  James  Williamson,  lying  in  the  parish 
"  of  Caputh  and  shire  of  Perth," — "  and  that  for  the  space  of 
u  nineteen  years  from  and  after  their  entry  thereto,  at  the 
"term  of  Whitsunday  1791  years,  as  to  the  houses,  yards, 
u  and  grass,  and  after  separation  of  crop  1791  years  from  the 
"ground  as  to  the  arable  and  laboured  land;  declaring 
u  always  that  the  island  lately  formed  by  the  Tay  on  said 
u  possession,  and  the  Horn  Haugh,  are  to  be  constantly  kept 
u  in  pasture  grass,  and  no  part  of  them  in  tillage." 

This  lease  had  the  following  clause ;  that  "  the  said  tenants 
u  and  their  foresaids  hereby  become  bound  to  keep,  regularly 
"and  constantly,  after  the  first  five  years  following  their 
'*  entry  to  the  said  farm,  a  fourth  part  of  the  arable  part  of 
*  the  said  farm  either  in  hay  or  pasture,  or  an  addition.il 
"  reut  of  forty  shillings  sterling  to  be  paid  by  them  to  the 
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1815.  "  proprietor,  over  and  above  the  current  rent  for  each  acre  of 
craigib  &c.  "  sa^  f011*^1  Part  °f  their  farm  they  shall  neglect  to  keep  in 
u  grass  as  above  specified." 

The  tenants  did  not  deny  the  clause,  but  the  interpretation 
they  put  upon  it  was  that  they  had  the  option  of  ploughing 
this  fourth  part  also,  on  paying  the  additional  rent. 

The  sheriff  pronounced  the  following  interlocutor :  "  Hav- 
"  ing  considered  the  pursuer's  petition,  with  the  answers  and 
"  replies,  and  tack  produced,  and  paid  attention  to  the  differ- 
"  ent  clauses  in  the  tack,  and  the  admitted  meaning  of  the 
"  parties  at  the  time  it  was  entered  into,  and  the  great  diflfer- 
"  ence  of  things  now :  Finds  that  the  defenders  (appellants) 
"  must  this  year  have  a  fourth  part  of  their  arable  ground  in 
"  hay  or  in  pasture  grass,  and  inhibits  and  discharges  them 
"  from  breaking  up  or  cropping  those  parts  of  the  farm  which 
Ct  were  last  year  in  hay  or  pasture  grass,  in  so  far  as  the  doing 
"  so  will  diminish  the  said  fourth  part ;  but  of  consent  of  the 
"  pursuer,  finds  the  defenders  entitled  to  consider  that  part  of 
"  the  farm  received  in  exchange  from  the  estate  of  Lethendy 
u  as  part  of  the  fourth  so  to  be  let  in  pasture  or  hay,  on  this 
"  condition  only,  that  the  part  so  exchanged  shall  not  this 
"  year  be  ploughed,  or  the  sward  broke  up,  and  on  this 
"  branch  of  the  cause  decerns ;  declaring  the  interdict  per- 
"  petual.  And  further,  inhibits  and  discharges  the  defenders 
a  from  ploughing  or  breaking  any  part  of  the  sward  of  the 
"  island  arid  Horn  Haugh  referred  to  in  the  tack,  or  any 
"  other  part  of  the  farm  which  has  not  been  ploughed  and 
"  cropped  at  any  time  during  the  currency  of  the  tack,  and 
"  particularly  the  sward  grass  close  by  the  river.  And  further, 
**  as  the  pursuer  charges  the  defenders  with  infringing  the 
"  clauses  of  their  tack  in  time  past,  finds  it  necessary  and 
u  tending  to  save  expense  to  the  parties,  that  the  farm  should 
"  be  immediately  inspected,  and  a  bird's-eye  sketch  of  it  pro- 
"  duced,  showing  how  it  is  at  present  laid  out,  or  how  it  was 
"  laid  out  in  crop  last  season,  in  so  far  as  that  can  be  discovered 
"  by  the  eye,  and  how,  from  the  present  appearance  it  is  likely 
"  to  be  cropped  for  the  present  season.  And  with  that  view 
"  appoints  David  Buist,  land-surveyor  in  Perth,  to  make  such 
"  inspection  and  report,  and  appoints  him  likewise  to  measure 
"  that  part  of  the  arable  ground  now  in  grass,  and  the  grass 
a  ground  received  from  the  estate  of  Lethendy,  and  assigns 
"  the  day  of  for  him  to  make  his  report."    . 

This'judgment  was  brought  under  the  review  of  the  Court 
j©f  Session  by  bill  of  advocation.    The  Lord  Ordinary  ordered 
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the  case  to  be  stated  in  memorials  to  be  reported  to  the  Court ;        i8i& 
and  these  having  been  given  in  and  reported,  the  Court  were  CBAIO1E&c 
equally  divided.    It  wept  back  to  the  Lord  Ordinary,  and  he  v- 

MACK.ENZ1K. 

refused  the  bill ;  and  on  reclaiming  petition,  the  Court  finally  June  is,  1811. 
came  to  adhere  to  the  interlocutors  complained  against.* 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Headed  for  the  Appellants, — 1st,  The  legal  meaning  and  con- 
traction of  the  particular  clause  in  leases  on  which  the  re- 
spondent founded  his  application  for  an  interdict,  is  now 
finally  and  unalterably  fixed.  It  has  been  long  settled  in  the 
law  and  practice  both  of  Scotland  and  England,  that  a  con- 
dition in  leases,  expressed  as  this  is,  resolves  into  an  alterna- 
te contract/ in  which  the  tenant  has  an  option  to  deviate 
from  the  course  of  cropping  prescribed  in  the  lease  on  paying 
the  higher  rent,  and  there  is  no  specialty  in  this  case  to  sub- 
ject the  agreement  between  the  appellants  and  respondent  to 
a  different  interpretation. 

2d,  The  various  precedents  of  decided  cases,  declaring  such 
classes  to  be  alternative  agreements,  and  to  give  the  tenant 
an  option  to  adopt  the  course  of  husbandry  that  he  thinks  Roife  v.  Peter- 
most  expedient,  are  strictly  consistent  with  the  general  prin-  p^ils.^aBra, 
ciples  of  law  recognized  in  all  cases  of  alternative  contract.       |*  C-  **6« 

3rd,  There  are  the  strongest  grounds  in  expediency  for  Paton,  July  24, 
adhering  to  former  decisions  upon  such  clauses  as  the  present.  Hlw. 
The  additional  sums  stipulated  in  such  cases  must  inevitably  gZ^Sm  "vide 
be  found  either  to  be  penalties  or  conventional  rents,  entitling  ante,  vol!  m., 
the  tenants,  on  payment  of  them,  to  reject  the  landlord's  and  Senders™  «. 
adopt  their  own  course  of  husbandry.     But  it  is  the  obvious  **a *^;  **£ 
interest  both  of  landlord  and  tenant,  that  the  additional  rent  Coll.,  voi.  xiii., 
should  be  viewed  as  a  penalty.  "  Wortley  v. 

4th.  The  argument  of  the  respondent  has  no  foundation  in  Batley,  lsrts; 

7  o  ....  unreported. 

law;  and  in  particular  his  distinction  between  general  and 
specific  penalties,  is  novel  in  itself,  and  unsupported  by  a 
angle  authority  in  the  law  of  Scotland,  or  of  any  other 
system,  and  at  any  rate  the  penalty  in  this  peculiar  case  is 
provided  in  another  clause  of  the  lease. 

Pleaded  for  the  Respondent. — Though  the  meaning  of  the 
parties  in  any  covenant  must  depend,  not  merely  upon  the 
terms  of  that  covenant,  but  upon  the  whole  of  the  contract 
entered  into  between  them  with  reference  to  its  subject  mat- 

*  The  majority  of  the  judges  construed  the  clause  in  tfce  lease 
**  pnhibaice  and  not  alternatire. 
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ter ;  and  though  upon  the  just  construction  of  the  lease  11 
the  present  case,  very  few  words  might  be  necessary  to  sho^ 
that  the  respondent  was  entitled,  upon  the  covenants  thereii 
contained,  to  restrain  the  appellants  ftom  breaking  up  th 
grass  ground  in  question,  yet  as  the  appellants  endeavouret 
to  support  their  right  to  break  it  up,  by  reason  that  th 
penalty  in  the  present  case  was  a  specific  penalty,  it  may  b 
necessary  to  show  that  the*  enforcing  an  obligation  by  ; 
specific  penalty,  does  not  give  an  option  to  perform  the  obli 
gation,  or  to  pay  the  penalty. 

When  it  first  became  the  fashion  in  Scotland  for  landlord 
to  prescribe  a  certain  course  of  husbandry  to  their  tenant* 
the  observance  of  the  rules  laid  down,  was  usually  enforce 
by  means  of  a  general  penalty  at  the  end  of  the  lease ;  fo 
example,  £100  sterling  or  a  year's  rent  over  and  above  pei 
formance ;  but  in  equity,  penalties  of  this  nature  are  subjec 
to  modification,  that  is  to  say,  they  are  restricted  to  the  actus 
damage  that  can  be  qualified.  For  some  years  past,  there 
fore,  it  has  been  the  custom  to  stipulate  a  specific  instead  c 
a  general  penalty,  the  tenant  becoming  bound  to  pay  an  ad 
ditional  sum  per  acre,  for  every  acre  which  is  not  managed  i 
the  method  prescribed.  But  a  specific  penalty,  in  other  words 
a  liquidation  of  damage  made  by  the  parties  themselves  be 
forehand,  is  not  subject  to  restriction  like  a  general  penalty 
The  object,  however,  was  not  thereby  altered ;  it  was  still  onl 
a  means  of  enforcing  performance  of  the  covenant  of  whic 
it  formed  a  part ;  and  was  sufficient  for  its  purpose,  so  Iom 
as  the  loss  to  result  from  the  infringement  was  greater  than  t~! 
profit  to  be  gained  by  it ;  in  point  of  fact,  in  the  present  ca-s 
it  was  sufficient  for  its  purpose,  until  the  last  year  of  the  lea-: 

Accordingly,  the  decisions  on  this  point  in  England  m~- 
Scotland  go  to  support  this  view,  vide  Lord  Hard  wick: 
decision,  reported  in  Vesey,  2d  vol.,  p.  528  ;  and  in  Scotia  v. 
the  late  decision  of  the  Earl  of  Wemyss  v.  Skirving,  as  ^~< 
as  the  judgment  pronounced  in  the  case  of  the  Honourab 
Mr  Wortley  Mackenzie  of  Belmont  v.  Stewart  Mackenz. 
Bately ;  which  decision  was  confirmed  by  the  case  of  Ma* 
kenzie  v.  Gilchrist,  in  the  following  year,  holding  that  th 
u  tenant  was  not  entitled  to  contravene  the  stipulation  \m 
"  which  he  is  bound  to  leave  one-third  part  of  the  farm  i 
"  grass,  even  upon  offering  to  make  payment  of  the  additions^ 
"  rent  stipulated  by  way  of  penalty." 


After  hearing  counsel, 
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It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Sir  SamL  Romilly,  John  Cuninghame. 
For  the  Respondent,  Geo.  Cranstoun,  James  Keay. 
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Sm  William  Cuningham  Fairlie,  Bart.,      Appellant ; 

X>ame  Marianne  Campbell  or  Cuning- 
ham Fairlie,  .  .  .        Respondent. 

House  of  Lords,  3d  July  1815. 

XDivorce  for  Adultery — Remissio  Injurije. — The  plea  of 
remissio  injuria  was  sustained  by  the  Court  of  Session,  but  in 
the  House  of  Lords  the  case  was  remitted  for  reconsideration, 
with  considerable  doubts  expressed  as  to  the  judgment  below, 
in  consequence  of  there  being  no  evidence  that  the  husband  had 
probable  knowledge  of  his  wife's  guilt  at  the  time  of  the  alleged 
condonation. 

This  was  an  action  of  divorce  brought  by  the  appellant 
against  the  respondent  for  adultery  committed  by  the  latter, 
in  which  the  special  defence  of  remissio  injuria?  was  stated  by 
tie  respondent  as  a  bar  to  the  action. 

The  appellant,  in  regard  to  this  defence,  stated  that,  at  the 
time  alluded  to,  when  he  forgave  the  respondent,  he  knew 
nothing  of  any  act  of  adultery  having  been  committed. 
Certain  rumours  and  hints  led  him  to  inquire,  and  he  found 
that  they  all  ended  in  certain  familiarities  with  a  young  man 
of  the  name  of  Begbie,  who  resided  in  the  house,  but  did  not 
amount  to  guilt,  such  as  could  found  a  divorce.  And  having 
charged  her  with  these,  it  led  her  to  protestations  of  innocence, 
which  reconciled  him  to  her  at  the  time.  Afterwards,  how- 
ler, having  received  two  letters  from  Major  Brown,  in  regard 
to  her  conduct,  which  he  opened  in  her  presence,  and  on 
psading  them,  discovered  his  uneasiness,  such  as  led  her  to 
he  anxious  to  know  their  contents.  Accordingly,  that  very 
night,  or  early  next  morning,  he  found  that  she  had  taken  these 
two  letters  out  of  his  pocket,  and  had  gone  to  Begbie's  bedroom, 
where  he  found  her  reading  to  him  (Begbie)  the  two  letters 
which  he  had  received  about  her  conduct  with  him.  He  left 
the  house  on  this  occasion,  and  on  her  entreaties  again  returned, 
and  slept  with  her  again.     Afterwards,  however,  he  received 
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further  information  through  a  Major  Woodgate,  in  the  en 
January  1809,  which  made  him  determine  to  institute  a 
inquiry.  On  the  12th  of  February  he  slept  with  her,  but 
then  no  actual  knowledge  of  her  guilt.  Thereafter  he  s 
rated  himself  from  her,  and  raised  his  action  of  divora 
alleged  acts  of  adultery  committed  with  Begbie,  in  the  y 
1806,  1807,  and  1808. 

The  commissaries  were  unanimous  in  holding  that 
defence  of  remissio  injuria  was  not  made  out  after  his  ac 
knowledge  of  her  criminality.  But  this  judgment  ha 
been  brought  under  the  review  of  the  Court  of  Session, 
Mar.  5, 1812.  Court  finally,  of  this  date,  remitted  to  the  commissaries 
"  sustain  the  defence  of  remissio  injuries,  but  supersede  ext 
"  till  the  first  box-day  in  the  ensuing  vacation."  * 

From  this  interlocutor  of  the  First  Division  of  the  C 
the  present  appeal  was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — 1st,  While  the  respondem 
up  the  defence  of  remissio  injuria,  she  contended  that 
facts  condescended  on  by  the  appellant,  were  not  founder 
fact ;  but  the  defence  of  remissio  injuria  was  not  compel 
except  upon  the  ground  that  the  appellant  was  cognizai 
certain  facts  inferring  the  criminality  of  the  respondent, 
being  so  cognizant,  renewed  his  marital  intercourse  with 
2d,  The  greater  part  of  the  facts  condescended  on  by 
appellant,  became  known  to  him  in  consequence  of  the 
vestigation  which  he  set  on  foot,  as  to  the  conduct  of 

*  Opinions  of  the  judges : — 

By  previous  interlocutors,  the  Lord  Ordinary  and  the  C 
had  come  to  an  opposite  conclusion  ;  and  at  this  advising, 

Lord  President  Hope  said, — "  1  think  the  circumstance 
remissio  injuiia!  as  strong  here  as  in  the  case  of  Hutchison,  w 
the  defence  of  remission  was  sustained." 

Lord  Balmdto. — "The  difference  between  the  two  cases 
that  Hutchison  knew  and  was  thoroughly  informed  of  the  a 
teries,  and  had  actually  commenced  his  process  of  divorce, 
in  this  case,  all  was  in  a  state  of  suspicion  and  investigation  c 
There  were  no  doubt  strong  grounds  of  suspicion ;  but  this 
not  just  amount  to  certain  conviction,  at  least  in  his  mind ; 
my  view  was,  that  it  would  require  something  very  strong  to 
a  man  for  life  to  such  a  woman  as  this." 

A  majority  were  for  refusing  on  that  ground. 

But  on  another  advising  (March  1812),  the  Lords  altered 
sustained  the  defence. 

Hume's  Collection,  Session  Papers,  vol.  114. 


Hutchison  v. 
Hutchison, 
Mar.  11,  1 80S 
(unreported). 
Vide  Frazer's 
Domestic  Re- 
lations, vol.  i., 
p.  GOT. 
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respondent,  subsequent  to  his  final  separation  from  her.    And        i8io. 
the  respondent  has  totally  failed  to  prove  that  the  appellant 


FA1RLIE 


FA1RL1E. 


was  acquainted  with  the  circumstances,  inferring  the  crimi-  ». 

nality  of  the  respondent,  on  which  to  found  an  action  of 
divorce,  before  he  entirely  separated  himself  from  her  society. 
Before  that  occurred,  there  was  nothing  but  suspicion. 

Pleaded  for  the  Respondent. — The  appellant's   mind  was 
made  up  in  the  month  of  January  1809  or  in  the  beginning  of 
February,  for  it  was  towards  the  end  of  January  that  the  visit 
to  Bath  began,  in  the  course  of  which,  he  determined  to  sepa- 
rate from  his  wife  for  ever.    He  had  communicated  this  deter- 
mination to  Mr  James  Cuningham ;  had  directed  him  to  get 
separate  lodgings  for  his  wife.     These  directions  had  been 
complied  with,  and  the  lodgings  actually  seen  and  approved 
of  by  the  appellant  on  the  11th  of  February.    Now  he  admits 
in  his  judicial  declaration,  that  he  slept  with  the  defender  on 
his  return  from  Tunbridge  Castle  on  the  night  of  Sunday  the 
12th  of  February.    Yet  so  capricious  and  unfair  was  his 
conduct,  that  on  the  13th,  being  the  very  day  in  which  he 
had  left  her  room,  he  wrote  the  letter  which  he  gave  to  Mr 
James  Cuningham,  and  which  is  misdated  the  14th,  and 
falsely  dated  from  Stilton.     The  cohabitation  between   the 
night  of  the  12th  and  13th,  is  conclusive  against  the  appel- 
lant   These  facts  are  proved  by  his  judicial  declaration  and 
the  testimony  of  Mr  James  Cuningham.     The  declaration 
acknowledges  the  cohabitation  upon  the  12th ;  the  condescen- 
<fence  states,  that  on  the  14th,  the  appellant  wrote  to  the 
*fcpondent  that  he  never  meant  to  see  her '  more,  and  of 
course  the  resolution  must  have  been  adopted  for  sometime 
kfore  he  wrote.     The  appellant  attempts  to  explain  away 
*N  those  circumstances  by  pretending  they  were  resorted  to 
^rely  for  the  purpose  of  facilitating  investigation,  and  there 
,s  no  doubt  that  this  word   was   used.     But   it  is   a   veiy 
^tiivocal  expression ;  for  in  one  sense,  the  separation  which 
*t  this  moment  subsists  between  the  parties,  as  well  as  the 
^Kole  procedure  under  the  action  of  divorce,  may  be  said  to 
*^ve  taken  place  for  the  same  end.     It  is  not  necessary  for 
^e  respondent's  plea  that  she  prove  the  appellant  to  have 
be^n  so  convinced,  and  his   evidence  so  prepared,  that  he 
Squired  to  make  no  further  inquiry,  before  he  demanded  a 
divorce.    It  is  enough  for  her  to  show  that  he  heard  and 
YtfJieved  the   existence  of  the   injury  which  he  afterwards 
forgave.    The   appellant's  conduct,   therefore,  amounted  to 
i      \fot  remissio  injuria,  which  is  sufficient,  by  the  law  of  Scot- 


124       CASES  ON  APPEAL  FROM  SCOTLAND. 

1815.        land,  to  bar  an  action  of  divorce  at  the  instance  of  the  party 
airlib      w^°  ^  forgiven  the  injury  he  complains  of. 

r. 

AiuLiK.  After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
"  My  Lords,* 

"  There  was  a  cause  heard  sometime  ago,  in  which  Sir  William 
Cuningham  Fairlie  was  appellant,  and  Dame  Marianne  Cuning- 
ham  Fairlie,  his  wife,  was  the  respondent.  This  arose  from  a 
divorce  which  the  appellant,  Sir  William  Cuningham  Fairlie, 
endeavoured  to  enforce  by  an  action  in  the  Court  of  Commissaries 
of  Edinburgh.  It  appears  that  these  parties  were  married  in 
November  1790,  and,  as  the  appellant  states,  in  the  years  1806, 
1807,  and  1808,  the  parties  resided  at  different  places  in  England. 
My  Lords,  in  1806,  it  will  be  in  your  Lordships'  recollection  that 
the  intimacy  and  supposed  criminality  of  James  Begbie  with  Lady 
Cuningham  have  been  the  subject  of  a  great  deal  of  discussion  in 
the  papers  and  at  your  lordships'  bar.  It  certainly  appears  that 
Sir  William  C.  Fairlie  entertained  considerable  suspicions  as  to 
the  chastity  and  purity  of  his  wife's  conduct ;  an  examination  was 
instituted  into  the  grounds  of  those  suspicions  upon  more  occasions 
than  one,  and  at  length  Sir  William  Cuningham  Fairlie  was  so 
well  satisfied  of  the  fact  in  his  own  mind,  that  Lady  Cuningham 
Fairlie  had  committed  an  act  of  adultery,  that  he  instituted  this 
action  of  divorce. 

The  respondent  gave  in  her  defences,  and  in  her  defences  she 
denied  the  truth  of  the  charge. 

My  lords,  on  the  26th  of  January  1810,  the  Commissaries  pro- 
nounced this  interlocutor : — "  The  Commissaries  having  considered 
"  the  libel,  execution,  defences,  answers,  condescendence  for  the 
"  pursuer,  answers  thereto  and  replies,  and  pursuer's  oath  of 
"  calumny,  before  further  procedure,  ordain  the  pursuer  to  give 
"  in  a  more  articulate  condescendence,  and  therein  to  state  when 
"  he  was  first  informed  of  or  had  reason  to  believe  the  criminal  in- 
"  tercourse  of  the  defender  with  James  Begbie,  mentioned  in .  the 
"  process."  In  consequence  of  this  interlocutor,  the  appellant 
lodged  another  condescendence  to  which  the  respondent  answered, 
and  then  the  Commissaries,  on  the  16th  of  March  1810,  pro- 
nounced a  second  interlocutor  in  which  they  "  ordained  the  pursuer 
u  to  give  in  an  additional  condescendence,  and  therein  to  state 
"  much  more  specifically  the  times  when  the  different  criminal 
"  acts  alluded  to  in  the  first,  second,  and  third  articles  of  the 
"  condescendence,  are  alleged  to  have  taken  place,  and  to  allow 
"  the  defender  to  see  and  answer  the  said  additional  condescen- 

*  From  Mr  Gurney's  Short-hand  Notes. 
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"dence  when  given  in."     This  was  accordingly  given  in,  and         1815. 
farther  answers,  and  then  the  Court  pronounced  another  inter- 
locator  on  the  22d  June  1810,  allowing  the  pursuer  a  proof  of  ». 

the  facts  stated  in  his  additional  condescendence,  and  the  defender  »airhb 
a  conjunct  probation  anent  the  premises,  and  granted  diligence  in 
the  usual  terms.  This  interlocutor  was  again  brought  under  the  re- 
new of  the  Court  by  the  respondent,  but  the  Commissaries  refused 
her  petition  without  answer.  She  then  presented  a  second  re- 
claiming petition,  and  she  insisted  that  the  action  was  cut  off  by 
a  remissio  injuria,  in  other  words,  that  the  offence  complained  of  by 
the  husband,  had  been  cut  off  by  condonation.  Upon  this  the 
Commissaries,  who  are  very  much  in  the  habit  of  considering 
these  matters  by  the  law  which  regulates  these  concerns  in  Scot- 
land, on  the  14th  September  1810,  "  ordained  the  pursuer  to 
44  appear  in  Court  and  undergo  a  judicial  examination  with 
"  regard  to  the  facts  stated  in  the  petition."  The  appellant  was, 
accordingly,  judicially  examined,  and,  on  the  12th  of  October 
1810,  the  Court  pronounced  this  interlocutor: — "The  Commis- 
M  saries  having  resumed  consideration  of  this  cause,  find  that  the 
M  pursuer's  declaration  does  not  instruct  the  defence  of  remissio 
"  injuria  pleaded  by  the  defender ;  therefore  ordain  her  to  give 
"  in  a  special  and  articulate  condescendence  of  the  facts  she  will 
"undertake  to  prove  in  support  thereof;"  which  condescendence 
hiving  been  given  in,  and  the  appellant  having  answered,  the 
Commissaries  pronounced  a  further  interlocutor  of  the  23d  of 
August  1811,  by  which  they  state  that,  "having  considered  the 
"  proof  adduced  by  the  defender,  and  whole  process,  repel  the 
"  defence  of  remissio  injuria,  allow  the  pursuer  a  proof  of  the  facts 
"  stated  in  his  libel  and  condescendence,  and  of  all  facts  and  cir- 
"cumstances  tending  to  support  the  conclusions  of  his  action; 
"allow  the  defender  a  conjunct  probation  anent  the  premises,  and 
"  grant  diligence  June  inde"  Against  this  interlocutor  also,  the 
respondent  reclaimed,  and  the  appellant  having  made  answers, 
the  Commissaries,  on  the  26th  of  November  1811,  pronounced 
this  interlocutor: — "The  Commissaries  having  considered  this 
44  petition  with  the  answers,  refuse  the  desire  of  the  petition, 
u  and  adhere  to  the  interlocutor  of  the  23d  of  August  last ;  appoint 
uthe  pursuer's  proof  to  proceed  on  Friday  three  weeks  after 
"  the  Court ;  but  allow  the  defender,  if  so  advised,  to  apply  by 
"  bill  of  advocation,  in  the  meantime,  complaining  of  the  judgment 
u  of  the  Commissaries,  repelling  the  plea  of  remissio" 

Your  lordships,  therefore,  perceive  that,  upon  three  occasions, 
«s  1  understand  these  proceedings,  the  judges  in  the  Commissary 
Court  were  of  opinion  that  there  was  nothing  before  them  sus- 
taining this  defence  of  a  remissio  injuria,  which  should  repel  the 
right  of  the  appellant  to  enter  into  proof  of  the  facts  of  adultery, 
vhich  be  alleged,  but  at  the  same  time  the  Commissaries  seem 


FAIRLIR. 
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1815.        to  have  thought  this  was  a  case  of  some  peculiarity  and  som 
FAIK|IE       difficulty,  and  they  therefore  qualified  the  last  interlocutor  b; 
».  allowing  the  defender  "  to  apply  by  bill  of  advocation,  in  tb 

"  meantime,  complaining  of  the  judgment  of  the  Commissarie 
"  repelling  the  plea  of  remissio"  The  matter  was  accordingly  h 
due  form  advocated  to  the  Court  of  Session,  to  which  the  appellan 
made  answers,  and  the  Lord  Ordinary,  on  the  26th  of  Januar 
1812,  having  considered  the  answers  and  proceedings  before  tb 
Commissaries  refused  the  bill. 

The  respondent  then  presented  a  reclaiming  petition,  whicl 
the  Court  directed  to  be  answered,  and  answers  having  beet 
given  in,  the  Court  on  the  29th  of  January  1812,  by  a  ma 
jority  of  their  number,  pronounced  this  interlocutor  : — "  Tin 
"  lords  having  heard  this  petition,  they  refuse  the  prayer  of  it 
"  and  they  adhere  to  the  interlocutor  of  the  Lord  Ordinary  re 
"  claimed  against,  and  sist  process  for  ten  days,  that  the  petitione 
"  may  reclaim  if  she  shall  see  cause."  Here  are,  therefore,  nrj 
lords,  two  judgments,  one  of  the  Lord  Ordinary,  and  the  oth« 
of  the  first  division  of  the  Court  of  Session,  acceding  to  thre< 
judgments  of  the  Commissary  Court — so  far  the  interlocutors  al 
agree.  The  respondent  then  presented  a  second  reclaiming  petl 
tion  which  the  Court  directed  to  be  answered,  and  answers  havin •. 
been  given  in,  the  Court,  on  the  5th  of  March,  by  a  majority  m 
their  number  (all  of  them,  I  think,  stating  themselves  to  ha^ 
great  difficulty,  and  if  I  may  be  permitted  with  infinite  respect 
say  so,  perhaps  mistaking  the  case  in  some  views  that  may  ~~ 
taken  of  it  with  respect  more  to  other  considerations  than  whetfcr 
this  defence  of  remissio  injuries  should  be  admitted),  pronounced  t?"~ 

Mar. 5, 1812.     interlocutor: — "The  lords  having  resumed  consideration  of  t 

"  petition,  and  advised  the  same  with  the  answers  thereto,  tte: 
"  alter  their  former  interlocutor,  and  remit  to  the  Commissar- 
"  with  instructions  to  sustain  the  defence  of  remissio  injuria"  s/?, 
from  this  last  interlocutor  of  the  Court  of  the  5th  of  March  \81Sf 
this  appeal  is  brought. 

My  lords,  the  result  seems  to  be  this,  that  the  Commissary 
Court  were  of  opinion  that  this  plea  of  remissio  injuria  was  not  a 
plea  on  which  they  should  act,  or  at  least  on  which  they  should 
act  to  the  extent  of  holding  Lady  Cuningham  Fairlie  acquitted  of 
the  fact  of  adultery,  the  Lord  Ordinary  thought  so,  and  the  first 
division  of  the  Court  seem  to  have  been  almost  all  of  the  same 
opinion  on  the  first  occasion  when  this  matter  was  brought  before 
them,  but  on  its  being  brought  before  them  for  further  considera- 
tion, the  majority  were  of  opinion  that  this  remissio  injuria  was  a 
sufficient  answer  to  the  adultery,  even  supposing  the  adultery  to 
have  been  committed.  My  lords,  I  have  observed  in  such 
memoranda  as  we  have  of  the  judges'  opinions  (being  very  loose 
notes,  and  notes  in  general  so  loose  that  I  am  afraid  on  many 
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occasions  they  would  not  do  justice  to  the  grounds  of  opinion  which  1815. 
ire  expressed),  several  passages  intimating  that  it  is  a  matter  FA1RL1I 
quite  out  of  the  question,  that  Sir  W.  Cuningham  Fairlie  should  v. 

crer  obtain  a  divorce,  that  his  conduct  has  been  so  inattentive,      *AIKLIi 
10  negligent,  as  that,  perhaps,  intending  so  to  do,  or  at  all  events, 
if  he  did  not  intend  so  to  do,  yet  from  the  operation  of  negligence 
iod  inattention,  he  has  given   so  much  encouragement  to  this 
conduct  of  his  wife,  that  he  could  not  be  expected  to  sustain  an 
iction  for  considerable  damages,  if  any  damages,  and  that  he 
could  not  be  considered  as  entitled  to  sustain  his  demand  for  a 
divorce.     Your  lordships  will  permit  me  to  say  that  we  are  going 
too  far  forward  in  this  case,  if  we  take  upon  ourselves  to  say 
whether  Sir  W.  C.  Fairlie  will  ever  obtain  damages ;  for  the  real 
point  before  the  Court  of  the  Commissaries  as  well  as  the  Division 
of  the  Court  of  Session,  is  not  what  judgment  should  be  pro- 
Doroced  under  all  the  circumstances  of  this  case,  if  Sir  W.  C. 
Fairlie  shall  make  out  that  his  wife  has  committed  an  act  of 
tdokery,  and  she,  on  the  other  hand,  shall  not  establish  that  there 
has  been  a  remmio  injuria — admitting  it  to  be  a  remissio  injuria, 
—I  conceive  we  are  going  too  far  forward  if  we  are  undertaking 
to  ny  now,  whether,  in  the  result  of  the  cause  put  upon  that 
point,  Sir  W.  C.  Fairlie  will  be  entitled  to  have  the  sentence  of 
the  Court  in  liis  favour ;  the  question  before  us  now  appears  to 
me  to  be  this,  and  to  have  been  this  before  the  Commissaries  and 
the  Court  of  Session,  whether,  attending  to  the  state  of  the  plead- 
lap,  and  attending  to  the  conduct  and  declarations  of  Sir  W.  C. 
Avne,  according  to  the  form  in  the  court  of  the  Commissaries 
*ad  the  Court  of  Session,  the*  wife  having  positively  and  solemnly 
denied,  in  her  pleadings  and  in  her  correspondence,  according  to 
toe  evidence  which  is  given,  that  she  ever  was  guilty  of  adultery, 
it  be  competent  for  her  to  say,  I  never  did  inflict  this  injury  upon 
■y  husband,  and  if  I  have,  he  has  forgiven  it.     It  is  very  difficult 
to  nake  out  that  a  person  can  forgive  that  injury  which  he  has 
nerer  sustained.     I  do  not  mean  to  deny,  that  in  a  case  of  this 
tttore,  if  it  could  be  made  out  clearly  and  decidedly,  that  the 
httbmnd  believed  that  the  wife  was  guilty  of  the  adultery,  and 
tfterwards  acted  towards  her  as  he  would  have  acted  to  her  if 
*e  had  been  always  innocent,  that  plea  might  not  be  maintained 
boar  Ecclesiastical  Courts,  or  in  the  Commissary  Courts  in  Scot- 
hud  and  the  Court  of  Session,  that  is  to  say,  if  the  adultery  being 
pored  by  clear  and  decisive  evidence  to  have  been  committed, 
k  chooses  to  say,  '  Well,  though  I  am  satisfied  you  have  been 
pflty  of  adultery,  I  will  forgive  it,'  either  by  express  words  or  by 
*ch  conduct  towards  her  as  imports  that  he  has  forgiven  it,  but  I 
tank  that  your  lordships  will  feel  it  as  one  of  the  most  difficult 
tyKtnonsthat  can  occur,  with  respect  to  proof,  for  you  to  say,  what 
crifciice  you  will  admit  to  be  sufficient,  that  the  husband  did 
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1815.  believe  it.  There  are  many  cases  where  a  husband  would  make 
FAIRLils  but  little  way  in  an  action  of  damages  where  you  can  prove  there 
»•  has  been  negligence,  or  in  a  bill  of  divorce  here,  where  there  wai 

that  negligence  and  that  inattention,  and  yet  it  may  be  extremely 
difficult  to  say  that,  because  a  man  has  been  negligent,  and 
because  a  man  has  been  inattentive,  therefore  he  believed  hit 
wife  was  guilty  of  adultery ;  negligence  and  inattention  may  be 
circumstances  to  furnish  such  an  inference,  but  it  depends  much 
upon  the  temper  of  men,  upon  the  understandings  of  different 
persons,  and  their  minds  and  passions.  One  man  does  what 
another  does  not  on  such  a  subject,  so  much  so,  that  I  apprehend 
before  you  can,  on  a  plea  of  remmio  injuria,  permit  the  party  tc 
go  on  to  prove  there  was  adultery  committed,  you  ought  to  have 
some  evidence,  pregnant  with  proof,  tending  to  the  conviction,  thai 
he  actually  did  believe  that  she  had  been  guilty  of  adultery,  before 
you  shall  say  that  the  subsequent  declarations  and  subsequent 
conduct  amounts  to  that  defence. 

"  My  lords,  I  do  not  mean  to  say  there  is  not  some  evidence 
of  that  sort  here.  There  is  some  evidence  of  that  sort,  contra 
dieted,  however,  by  other  evidence  applying  to  that  which  wa 
said,  to  which  the  former  evidence  referred,  and  therefore  bring 
ing  into  evidence  the  declarations,  if  they  were  unquestionabl 
true,  but  they  do  not  appear  to  be  declarations  on  which  the  Cot* 
of  Session  proceeded. 

"  My  lords,  it  is  laid  down  in  all  the  books,  and  particularly  1 
Burn,  an  author  of  great  weight  with  respect  to  ecclesiastic 
doctrine,  and  with  respect  to  divorce :  "  If  the  party  acct*« 
"  shall  prove  that  the  accuser,  before  the  commencement  of  ti 
"  suit,  had  probable  knowledge  of  the  crime  committed,  and  ye 
"  afterwards  had  carnal  intercourse  with  the  accused,  in  such 
"  case  the  accuser  shall  not  obtain  a  sentence  of  divorce,  for  the 
"  crime  shall  be  supposed  to  have  been  remitted ;"  and  this  Author 
states  what  he  means  by  a  probable  knowledge  of  the  crime  com- 
mitted, he  says, — "  probable  knowledge  in  this  case  is,  if  the 
"  husband  suspecting  his  wife,  shall  charge  her  with  the  offence, 
"  and  she  confess  it,  or  if  the  witnesses  whom  he  shall  afterwards 
"  produce,  shall  signify  to  him  before  the  commencement  of  tk* 
"  suit,  that  they  can  testify  the  offence  from  their  own  sight  vtx 
"  knowledge,"  that  is,  of  course,  that  the  witnesses  have  inform^ 
him  what  they  have  learned  by  their  own  sight  and  knowledj^" 
whose  testimony  he  is  to  use  in  procuring  the  divorce,  in  ord* 
to  prove  those  facts  which  that  very  sight  and  knowledge  wom^ 
give  him  the  means  of  proving,  "  or  if  the  husband  shall  take  h.  * 
"  in  the  act  of  adultery,"  and  so  on.  Each  instance  which  9 
states,  is  an  instance,  in  which,  it  was  quite  impossible,  but  that  t9 
husband  must  know  enough  before  he  afterwards  conducted  hi<2 
self  to  his  wife,  or  so  declared  his  opinions  with  respect  to  his  wi  4 
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as  would  amount  to  a  condonation ;  but  in  those  cases  where        1815. 

the  husband  declares  that  he  knows,  or  that  he  believes,  his  wife 

has  been  guilty  of  adultery,  or  where  it  is  stated  to  him  in  an  au-  v. 

theotic  way  that  she  has  been  so  guilty,  and  afterwards  he  thinks      rA1KL1* 

proper  to  pardon  the  offence  by  his  conduct,  there  appears  to  be  no 

necessity  at  all  to  inquire  into  the  proof  of  the  act  of  adultery, 

for,  taking  it  that  the  act  of  adultery  was  committed,  there  has 

been  a  rtmi&tio  injuria;  but  the  case  is  widely  different  where  you 

are  acting  upon  your  notion  of  what  he  believes,  and  impugning 

him,  not  from  his  own  declaration,  not  from  evidence  tending  to 

that,  but  you  are  taking  upon  yourself  to  say,  that  because  in 

rimilar  cases  you  would  have  believed  it,  (though,  perhaps,  the 

next  man  would  not  have  believed  it),  you  think  better  of  your 

judgment  than  of  another  man's  judgment,  and  you,  therefore, 

infer  that  he  believed  that  which  you  would  have  believed  in  the 

tame  circumstances. 

"My  lords,  I  am  quite  satisfied  that  this  case  has  not  been  suffi- 
ciently considered  upon  these  nice  points,  and  there  is  one  parti- 
cularly which  may  require  a  little  further  consideration,  and  that 
is  this,  supposing  it  happens  that  a  man  has  forgiven  his  wife  the 
act  of  adultery  committed  at  one  time,  it  cannot  be  contended  that 
<ta  is  to  operate  to  all  time  thereafter  that  she  pleases ;   and, 
therefore,  the  case  is  to  be  considered,  not  with  reference  to  the 
conduct  of  the  husband,  as  to  one  act  of  adultery  alleged  to  have 
tan  committed  in  1806,  but  the  case,  when  put  on  the  question 
dremissio  injuria  must  be  considered  with  reference  to  the  years 
1806,  1807,  and  1808.     If  he  did  remit  the  injury  committed  in 
J#06,  no  man  will  argue  that  he  thereby  gave  her  a  licence,  as 
11  were,  to  commit  as  many  acts  of  adultery  as  she  thought  proper, 
to  the  years  1807  and  1808,  and,  therefore,  when,  in  a  case  of 
this  sort,  judges  jump  to  the  conclusion  that  the  husband  has 
knitted,  and  do  not  at  all  establish  that  he  was  acquainted  with 
the  facts,  and  meant  to  forgive  that  which  he  knew  had  taken 
place,  as  contradistinguished  from  his  being  induced  to  believe 
that  the  fact  of  adultery  had  not  taken  place ;  and  when,  again, 
the  point  to  which  I  have  last  adverted,  is  considered,  that  the 
rewttggio  injuria  cannot  extend  to  a  further  period,  I  think  it  is  fit 
the  case  should  be  further  considered. 

"  My  lords,  I  should  be  very  unwilling  to  go  more  particularly 
into  this.     I  think  I  have  said  sufficient  for  the  purpose  of  found- 
ing upon  it  the  proposition,  which  I  intimated  to  your  lordships 
the  other  day,  that  I  intended  to  make.     Feeling  that  we  may 
feasibly,  in  this  part  of  the  island,  have  different  notions  upon 
tins  subject  in  matters  of  pleading,  from  what  the  Commissary 
Court  (who  seem,  however,  rather  more  to  agree  with  us  than 
tat  Court  of  Session),  and  what  the  Court  of  Session  may  have, 
*&&  that,  therefore,  this  is  that  sort  of  case  in  which  your  lordships 
VOL.  VI.  1 
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1815.        have  been  in  the  habit  of  recalling  the  attention  of  the  Court 
"        Session  to  the  further  consideration  of  the  case,  I  would  absta 

KKIR,  0*0. 

v.  for  the  present  from  either  reversing  or  affirming  the  interlocutc 

but  would  propose  sending  it  back,  by  your  authority,  to  tl 
Court  of  Session,  desiring  them  to  review  their  several  interlocutoi 
and  upon  that  review  to  do  what  is  just. 

"  I  therefore  move  your  lordships,  in  this  very  special  case, 
remit  this  to  the  Court  of  Session,  and  that  they  do  review  tl 
several  interlocutors  complained  of,  and  do,  after  such  review, 
to  them  shall  seem  meet  and  just.'9 

It  was  ordered  and  adjudged  that  the  cause  be  remitfe 
back  to  the  Court  of  Session  to  review  the  interlocuto 
complained  of,  and  to  do  therein  as  to  them  shall  see 
just. 

For  the  Appellant,  Sir  Saml.  Romilly,  Thos.  Thomson. 

For  the  Respondent,  Fra.  Horner,  Henry  Cockburn. 

Note. — Unreported  in  the  Court  of  Session.  For  further  op 
nions  of  the  judges,  vide  President  Campbell's  Session  Papers,  v< 
147,  Nos.  11  and  12. 


Wm.  Keir,  Wm.  Cadell,  James  Scott," 
Alexander  Robertson,  and  Donald 
Nicoll,  all  occupying  separate  farms  from,  r     Appellants 
and  Tenants  of,  the  Duke  of  Atholl, 

John,  Duke  of  Atholl,  .        .        .       Respondent, 

House  of  Lords,  15th  July  1815. 

Landlord  and  Tenant — Improbattve  Lease — Writing — Po 
session — Parole — Expense  of  Stamping — Execution  Peni 
ing  Appeal. — Written  offers  were  made  by  the  tenants  of  tl 
Duke  of  Atholl,  through  the  suggestion  of  his  factor,  for  fifte* 
years'  leases  of  their  farms,  upon  the  footing  of  making  and  layii 
out  money  on  improvements,  and  paying  only  a  small  increase 
rent.  These  leases  were  renewals  of  former  ones.  They  enter* 
on  possession,  made  expensive  improvements,  and  paid  the  lan< 
lord  their  rents  for  nine  years,  when  they  were  warned  to  r 
move,  although  their  leases  had  five  years  to  run.  No  writto 
acceptance  had  been  returned  to  their  offers,  and  no  regal 
probative  lease  was  gone  into ;  and  the  landlord  alleged  that  1 
bad  intimated  to  them  that  their  offers  were  only  accepted  f 
nine  years  instead  of  fifteen.  1st,  In  an  action  of  removin 
held  the  lease  good  for  fifteen  years,  and  the  tenants  entitled 
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damages  for  being  ejected  from  their  farms.     2d.  It  was  ob-        1815. 
jected  that  parole  evidence  to  the  effect,  that  the  landlord  had 
given  a  limited  acceptance,  was  incompetent  to  contradict  writ- 
ing.   Proof  allowed  before  answer.  ™  DU"  ow 

This  was  an  action  of  removing  raised  by  the  respondent 
against  the  appellants,  to  have  them  removed  from  their 
respective  farms,  in  which  the  following  question  occurred, 
Whether  a  tenant  of  lands,  after  having  obtained  possession, 
and  continued  in  it  for  years,  under  a  covenant  of  lease,  and 
after  having,  on  the  faith  of  that  covenant,  made  such  per- 
manent improvements  as  no  prudent  tenant  would  have  made 
except  upon  the  faith  of  his  possession  during  the  period  of 
the  covenant,  is  liable  to  an  action  of  removing  (ejectment) 
before  the  expiration  of  the  term,  where  the  written  instru- 
ment or  voucher  of  lease  was  not  executed  in  the  strict  form 
of  a  legal  deed? 

The  leases,  the  tenants  stated,  had  been  renewals  of  their 
former  leases ;  and  were  finally  agreed  to  with  Mr  Stobie, 
the  Duke's  factor,  on  10th  May  1800,  for  an  endurance  of 
fifteen  years,  which  was  Mr  Stobie's  own  proposal ;  and  it 
was  also  a  part  of  these  proposals  that  they  should  pay  a 
small  increased  rent,  and  be  at  the  expense  of  improve- 
ments. 

The  Duke's  factor  reduced  this  agreement  into  the  shape 
of  offers  by  the  tenants  addressed  to  the  Duke,  and  he  neces- 
sarily retained  possession  of  these.  His  Grace  was  not,  with- 
out their  consent  and  knowledge,  entitled  to  adhibit  to  these 
offers  a  qualified  acceptance,  or  to  limit  the  endurance  thereof. 
At  least,  after  the  delivery  of  these  offers,  no  intimation  of  any 
sort  was  made  to  the  appellants  by  the  Duke  or  his  factor 
that  the  former  disapproved. 

The  appellants  entered  on  the  possession  of  the  farms, 
paid  their  rents,  and  made  the  improvements  stipulated  in 
their  agreements,  up  till  the  10th  February  1809,  when  they 
got  notice  from  the  new  factor,  Mr  Palliser,  that  their  leases 
expired  on  10th  May  1809. 

The  sheriff  repelled  the  defences,  and  decerned  in  the  May  12,  isoa. 
^moving,  against  the  tenants,  ut  UbelUxtur,  with  £20  Scots 
damages  against  each  of  them.  He  afterwards  recalled  this  June  20, 1809. 
interlocutor,  and  appointed  the  defenders  to  appear  and  be 
judicially  examined,  as  craved  by  the  pursuer.  Their  ex- 
amination was  negative  of  the  point  of  any  intimation  having 
«*en  made  to  them.     He  then  allowed  the  pursuer  to  prove  Juij  6, 1809. 
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1815.        that  they  got  notice  that  the  acceptance  of  their  offers  was 


kbib,  &c.     limited  acceptance,  limiting  the  endurance  to  nine  years. 

the  dukb  op  ^n  Evocation  wa?  brought  and  passed  to  try  the  questioi 
atholl.  the  appellants  contending,  that  parole  was  incompetent  t 
contradict  a  clear  written  title,  and  that  the  intimation  of  tl 
alleged  restriction  of  the  endurance  of  the  leases  could  on! 
be  established  by  writing.  The  bill  having  been  passed,  tl 
Duke  brought  this  interlocutor  before  the  Court,  and  it  bein 
pressed  to  the  Court  that  the  proof  allowed  was  before  answe 
it  appeared  to  three  of  the  judges  that  the  point  of  law  woul 
be  open  after  the  proof  was  adduced,  and  that  the  bill  ough 
in  hoc  statu,  to  be  refused.  This  was  done  by  an  interlocuto 
remitting  to  the  Lord  Ordinary  to  refuse  the  bill  and  rem 
to  the  sheriff. 

The  respondent  then  presented  a  counter-bill  of  advocatioi 
praying  for  a  remit  to  the  sheriff,  to  recall  his  interlocutor  « 
5th  July,  and  to  adhere  to  that  of  12th  May,  decerning  in  tl 
removing,  but  this  bill  was  refused,  and  the  cause  then  we* 
back  to  the  sheriff-court,  and  the  proof  was  taken.  The  m ; 
sives  in  the  meantime  had  been  stamped.     The  proof  havi 

March  2, 1810.  been  accordingly  gone  into,  the  sheriff,  of  this  date,  decern* 
the  tenants  "  to  remove  summarily  on  the  24th  July,"  "  e* 

July  24, 1810.  "  on  that  day  decerned  against  them  for  the  sum  of  £15, 8s.  1 
"  of  expenses,  and  £23,  14s.  expended  by  the  pursuer  in  g^ 
u  ing  the  missives  stamped." 

On  bringing  this  judgment  under  the  review  of  the  Col 
of  Session,  first  by  bill  of  advocation,  which  was  passed,  ai 
then  by  reclaiming  petition,  the  Court  pronounced  this  inte 

Dec.  15, 1810.  locutor :  "  Alter  the  interlocutor  reclaimed  against,  and  rein 
M  to  the  Lord  Ordinary  to  refuse  the  bill  of  advocation,  an 
"  remit  to  the  sheriff  to  supersede  the  term  of  removal  ti 
"  Whitsunday  next ;  to  divide  between  the  pursuer  am 
"  defenders  the  expense  of  stamping  the  missives  of  tack 
u  reserving  for  future  consideration  the  question  as  to  es 
"  penses  incurred  in  this  Court,  since  presenting  the  preser 
"  bill  of  advocation,  but  prohibits  the  clerks  of  the  bills  froc 
"  giving  out  a  certificate  of  refusal  of  the  bill  of  advocation 
"  till  the  box-day  in  the  Christmas  recess."  Both  partie 
reclaimed  against  this  interlocutor:  And  the  Court  altere 
their  former  interlocutor,  "in  so  far  as  it  divides  betwee 
'*  the  pursuer  and  defenders  the  expenses  of  stamping  tb 
"  missives  of  tack ;  and  remit  to  the  Lord  Ordinary  to  r 
"  mit  to  the  sheriff  to  find  that  the  defenders  are  not  liabi 
"  in  any  part  of  the  expense  of  stamping  the   said  mi 
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"sires;  also  find  neither  of  the  parties  liable  to  the  other        1&1& 
"  in  the  expenses  incurred  in  this  Court  since  presenting  the    KEIR>  &c 
"present   bill;    and  quoad  ultra  adhere  to  the  interlocutor  *• 

1  *  THE  DUKE  1 

"reclaimed  against."  atholl. 

Against  these  interlocutors,  so  far  as  unfavourable  to  them, 
the  present  appeal  was  brought  to  the  House  of  Lords  by 
the  tenants.  But,  notwithstanding  this  appeal  was  duly  in- 
timated to  the  respondent,  he  made  a  new  application  to  the 
Court,  wherein  he  contended  that,  under  the  terms  of  the 
late  Act  of  Parliament,  he  was  entitled  to  eject  the  appellants, 
which  was  duly  carried  into  execution. 

Pleaded  for  the  Appellants. — 1st,  That  it  is  the  established 

law  of  Scotland,  that  a  lease  may  be  effectually  constituted  by 

any  writing,  however  informal,  provided  it  has  been  followed 

by  possession ;    and  an  offer  by  a  tenant  when  followed  by 

possession,  and  the  rent  offered,  is  received  by  the  proprietor, 

fc  as  obligatory  as  an  acceptance  in  writing.     The  giving  of 

possession   to   the  tenant,  and  accepting  payment  of  rents, 

show  consent   and   approbation,   and   the  proprietor  is  not 

entitled  to  resile  quia  res  non  sunt  integrce. 

Every  one  of  the  authorities  referred  to,  goes  to  show  that 
*l*is  is  the  law  of  Scotland,  and  nothing  can  be  stronger  than 
*be  case  of  the  Countess  Dowager  of  Moray,  where  it  was 
decided  by  a  judgment  of  this  most  Honourable  House,  that 
*    lease  which  had  never  been  signed  by  the  landlord,  but 
**^d  remained  in  his  possession,  with  the  signature  of  the 
Quants   alone,   was  rendered  valid  by   subsequent   acts  of 
^oquiescence.     In  this  case  it  is  admitted  by  the  respondent, 
*hat  the  agreement  and  arrangement  founded  on,  was  entered 
into  by  Mr  Stobie,  the  Duke's  factor; — that  written  offers  were 
f^iven  stipulating  a  fifteen  years'  lease  by  the  tenants  in  con- 
sideration of  their  making  certain   improvements,  and  that 
on  the  faith  of  such  lease,  they  entered  into  possession,  made 
these  permanent   improvements,  amounting  to  the  sum  of 
£440,  and  paid  their   additional   rents   for  nine  years.     It 
would,  therefore,  be  a  great  breach  of  good  faith,  if  they  were 
to  be  deprived  of  the  benefit  of  the  remaining  years  of  the 
lease. 

2.  If  a  proof  by  witnesses  to  limit  the  terra  of  endurance 

of  the  lease  was  competent,  the  Duke  has  totally  failed  in 

establishing   the   allegations  which  he  undertook   to  prove, 

and  as  he  rested  his  cause  on  that  issue,  namely,  that  it  was 

intimated  to  the  appellants  that  they  were  only  to  have  a 

nine  years'  lease,  the  action  of  ejectment  ought  to  be  dismissed. 
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1815.        No  doubt  Mr  Palliser  had  impetrated  from  three  of  the  appe 


keir,  &o.     lants,  an  offer  at  that  time,  as  if  the  leases  were  then  to  expir 
v-   .       but  this  was  done  under  certain  pretences,  and  under  sue 

THE  DUKE  OF  .  .  i  i 

atholl.  deception  as  could  give  no  support  to  the  respondent  s  cas< 
Lastly,  By  putting  a  construction  on  the  late  Act  of  Parlii 
ment  regarding  possession,  which  the  legislature  never  ii 
tended,  the  appellants  have  been  ejected  from  their  farm 
notwithstanding  of  their  appeal.  If  it  shall  appear  injustk 
was  done  to  the  appellants,  your  Lordships  are  enabled  b 
the  said  Act,  to  give  them  relief,  making  it  competent  1 
your  Lordships  to  give  such  judgment  as  the  case  require 
On  the  whole,  the  appellants  humbly  hope  that  your  Lor< 
ships  will  reverse  the  interlocutors,  and  remit  the  cause  to  tl 
Court,  to  ascertain  the  amount  of  damages  the  tenants  hai 
sustained. 

Pleaded  for  the  Respondent — By  the  law  of  Scotlan< 
writing  is  essential  to  the  constitution  of  all  transactions  coi 
cerning  land,  and,  among  others,  of  leases  of  lands.  Thoi 
entered  into  by  informal  or  improbative  writings,  or  verbal!; 
constitute  no  obligation  binding  in  law,  and  may,  therefor 
be  resiled  from  at  pleasure,  by  either  party,  so  long  as  matte: 
are  entire,  and  no  rei  interventus  has  taken  place;  but  tl 
rule  of  rei  interventus  is  not  applicable  to  this  case.  The 
plea  is,  that  they  entered  into  possession,  paid  rents  for  eig 
years,  and  made  improvements  on  the  faith  of  bargains 
leases  for  fifteen  years.  But  of  the  very  existence  of  tl 
bargain,  which  forms  the  basis  of  the  appellants'  plea 
defence,  there  is  not  a  trace  of  evidence.  In  fact  it  ne^v 
did  exist,  unless  a  mutual  contract  between  two  parties  cou 
be  constituted  by  the  will  only  of  one  of  them,  without  th 
consent  of  the  other,  which  would  be  absurd.  That  in  th 
present  case,  no  bargain  for  leases  for  fifteen  years  ever  wa 
entered  into  between  the  appellants  and  the  respondent': 
factor,  Mr  Stobie,  is  clear.  1st,  Because  the  factor  had  m 
power  to  grant  leases  for  that  term  of  endurance.  His  powe 
was  expressly  limited  to  nine  years.  2d,  Because  Mr  Stobi 
only  wrote  down  offers  as  to  two  of  the  tenants,  and  the  Duk 
instantly  disapproved  of  them,  and  expressly  limited  their  dura 
Hon  to  nine  years. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com 
plained  of  in  the  said  appeal  be,  and  the  same  are  hereb; 
reversed.    And  it  is  hereby  further  ordered  and  adjudge* 
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that  the  leases  or  agreements  for  leases  of  the  several  pos-       W1& 
sessions  of  the  appellants  did  not  expire  till  Whitsunday   B0BKBT80W 
1815;  and  that  the  appellants  are  entitled  to  be  paid         &c* 
and  reimbursed,  the  amount  of  the  damages  severally  the  dum  of 
incurred  or  sustained  by  them  for  or  by  reason  of  their      ATH0X*- 
having  been  respectively  removed  from  their  farms  pre- 
viously to  such  expiration  of  their  leases  or  agreements 
for  leases,  including  such  costs  as  they  have  respectively 
reasonably  been  put  to,  or  have  reasonably  sustained  in 
the  Courts  below,  or  upon  hearing  their  appeal.     And, 
by  consent,  let  such    amount  be   ascertained  by   Dr 
Andrew  Coventry,  Professor  of  Agriculture  in  the  Uni- 
versity of  Edinburgh,  who  shall  report  such  amount  to 
the  Court  of  Session.    And  it  is  further  ordained  that 
the  said  cause  be  remitted  back  to  the  Cour£  of  Session, 
to  do  therein  as  to  the  said  Court  shall  seem  just,  con- 
sistently with  this  judgment. 

itor  the  Appellants,  J.  Haggart,  D.  Mac/arlane. 
iTor  the  Respondent,  Wm.  Adam,  Ar.  Fletcher. 

Note. — Unreported  in  the  Court  of  Session. 


(Muir-burning). 

^ajor-General  Robertson  of  Lude ;  John^ 

Stewart,    his    Cowherd,    and    James  >■  Appellants ; 
Jackson,  his  Tenant,      ...        J 

^\ie  Most  Noble  the  Duke  of  Atholl,  Respondent. 

House  of  Lords  5th  July  1815. 

^auagbs  for  Muir-burning. — In  prejudice  to  the  proprietor 
of  Atholl  forest,  of  his  right  of  deer  hunting  and  muir-game  on 
part  of  the  forest  over  which  the  appellant  held  a  servitude 
of  grazing  his  cattle,  the  appellant,  General  Robertson,  set  fire 
to  the  heath  on  that  part.    Held  him  liable  in  damages. 

This  case  arose  out  of  the  circumstances  of  the   appeal 
between  the  same  parties  reported  ante,  vol.  iv.  p.  54. 

There  the  property  of  the  seven  shealings  was  held  to  be 
in  the  Duke,  and  a  right  of  servitude  of  grazing  his  cattle  on 
tAie  same  found  to  belong  to  the  appellant,  General  Robert- 
son, subject  to  the  Duke's  right  of  deer  hunting,  the  latter 
%lways  giving  notice  previous  to  his  intention  of  hunting,  so 
that  the  appellant's  cattle  might  be  removed. 
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1810.  It  appeared  that  the  appellant,  General  Robertson,  had  n< 


KOBKBTaon    b^11  satisfied  with  this  adjustment  of  the  rights  of  parties 
&0-         and,  accordingly,  in  order  to  frustrate  the  right  of  deer  hun 
the  duke  or  ing,  he  set  fire  to  the  heath  on  the  seven  shealings,  in  tl 
ATHOLL'      years  1806  and  1807. 

An  action  of  damages  having  been  brought,  by  the  respoi 

dent,  against  the  appellant  and  his  tenant,  &c,  for  burnii 

the  heath,  the  Lord  Ordinary  found  the  summons  relevar 

Feb.  25, 1806.   and  that  damages  were  due.     On  several  reclaiming  petitio 

to  the  Court,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  broug 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — It  is  established  by  the  eviden 
produced  in  the  action  for  reducing  the  contract  1716,  ai 
award  1761,  that  the  seven  shealings  or  grass  farms  in  questi 
were  the  undoubted  property  of  the  family  of  Lude,  befo 
the  date  of  that  contract ;  and  the  only  right  now  remainii 
in  the  Duke  of  Atholl  is  the  right  of  deer  hunting  on  tl 
seven  shealings.  It  is  clear  that  this  right  cannot  be  exercis 
emulously.  Due  regard  and  respect  must  be  paid  to  t 
superior  rights  of  property  ;•  and  the  sole  object  in  burni 
the  heath  was  that  this  right  of  property  might  be  mc 
effectually  secured,  and  the  pasture  land  improved  by  it. 
could  not  be  to  deprive  the  deer  of  a  cover,  for  they  ha 
their  own  forest  to  go  to,  while,  by  improving  the  pastur 
by  burning  the  heath,  he  was  increasing  the  quantity  of  foe 
for  those  deer,  so  that  the  Duke  had  no  interest  to  pies 
damage  or  hurt  from  the  burning  the  heath. 

Pleaded  for  the  Respondent. — The  contract  1716,  and  tl 
award  1761,  alluded  to,  expressly  set  forth  that  the  appellan 
right  over  the  seven  shealings  "  shall  be  without  prejudi 
"  always  to  his  Grace  the  Duke  of  Atholl,,,  to  hunt  the  de 
on  the  said  shealings.  This  right,  therefore,  being  establish^ 
the  respondent  had  a  material  interest  in  preserving  the  hea 
on  the  seven  shealings.  Prior  to  that  event,  these  shealinf 
which  extends  to  4500  Scots  acres  were  the  best  grounds 
Atholl  for  the  shooting  of  muirfowl,  and  had  always  yield* 
a  great  yearly  return  of  muir-game.  The  decree-arbitral  do 
not  find  the  property  of  the  seven  shealings  to  belong  to  tl 
appellant,  General  Robertson.  On  the  contrary,  it  finds  th 
the  property  of  these  shealings  is  in  the  respondent,  and  a  se 
vitude  of  pasturage  only  in  him  ;  and  although  this  decre 
arbitral  contains  nothing  about  muir-game,  yet  it  fixes  t- 
right  of  property,  which  is  sufficient  to  comprise  the  right- 
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thooting  grouse  or  muir-game.     The  burning  of  heath,  such        1815. 
as  was  done  here,  could  not  improve  the  pasture.     It  was    BOBERTgOK 
not  a  moderate  or  partial  burning,  but  an  entire  burning  of         »• 
the  surface  of  the  whole  ground,  and  was  only  resorted  to  in      atroll. 
order  to  deprive  the  respondent  of  his  just  rights,  and  to 
prevent  the  exercise  of  hunting  the  deer,  and  to  destroy  his 
muir-game. 

After  hearing  counsel,  and  due  consideration  had  of  what 
was  said  on  either  side,  the  Lords  find  that  the  Duke  of 
Atholl  is  entitled  to  damages  on  account  of  the  muir- 
burning  complained  of.  It  is,  therefore,  ordered  that 
the  cause  be  remitted  back  to  the  Court  of  Session,  to 
review  all  the  several  interlocutors  complained  of,  and 
to  do  therein  what  may  be  meet  and  just,  consistent  with 
this  finding  and  declaration. 

For  the  Appellant,  Sir  Saml.  Romilly,  John  Boggart,  D. 

MacFarlane. 
lor  the  Respondent,  Wm.  Adam,  A  r.  Fletcher. 

Note. — Unreported  in  the  Court  of  Session. 


(Division  of  Commonty.) 
^lajor-General  Robertson  of  Lude,     .        .    Appellant ; 
***is  Grace  the  Duke  op  Atholl,         .        .     Respondent. 

House  of  Lords,  5th  July  1815. 

Division  of  Commonty. — In  an  action  for  division  of  commonty, 
objections  were  stated  to  the  procedure  of  the  sheriff  in  taking 
the  proof  and  other  procedure  before  him  under  remit  of  the 
Court,  but  these  were  repelled. 

The  respondent  and  appellant,  being  proprietors  of  lands  in 
*le  neighbourhood  of  each  other,  possessed  a  common  right, 
*>r  right  of  commonty,  in  a  piece  of  ground  called  the  common 
of  Glentilt,  as  set  forth  in  a  previous  appeal ;  and  this  was  an 
action  of  division  of  commonty  brought  by  the  appellant's 
father  to  have  that  common  divided  under  the  statute,  which 
action  was,  after  his  father's  death,  insisted  on  by  the  appel- 
lant 
i  The  parties'  interested  in  the  common  were  the  appellant 

L        and  respondent,  together  with  the  minister  of  Blair. 
%  The  Court  remitted  to  the  sheriff-substitute  of  Perthshire, 
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1815.        who  took  a  long  proof  in  presence  of  the  appellant*  and  his 
bobrrtson    agent-     Under  his  authority  the  common  was  valued,  and  by 
v-  his  direction  a  survey  and  plan  thereof  was  made  out  in  the 

▲tholl.  manner  directed  by  the  Lord  Ordinary.  The  sheriff  then 
pronounced  a  judgment  ascertaining  the  extent  of  the  com- 
mon ty,  agreeably  to  the  evidence,  written  and  parole,  and 
dividing  the  same  among  the  parties,  in  terms  of  the  statute 
and  the  remit  to  him  by  the  Court  of  Session. 

The  sheriff  having  reported  the  whole  of  his  proceedings  to 
the  Court,  a  state  thereof  was  made  up  in  the  usual  man- 
ner ;  and  a  remit  made  to  the  Lord  Ordinary,  who,  of  this  * 
Jane  so,  1810.  date,  pronounced  this  interlocutor:  "  Having  considered  the 
"  foregoing  state  of  the  process  of  division  of  the  commonty  of 
u  Glentilt,  the  remit  thereof  by  the  Inner  House  to  the  Lord 
"  Ordinary,  with  the  whole  writings  referred  to  in  the  said 
"  state  and  produced  in  process,  depositions  of  the  witnesses, 
"  plans  of  said  commonty  and  contiguous  grounds  of  those 
"  having  interest  in  the  same :  Also  having  considered  the 
"  whole  conduct  in  this  business  of  the  sheriff-substitute  of 
"  Perthshire,  who,  by  appointment  of  the  Court,  acted  as  a 
"  commissioner  in  directing  and  superintending  the  proofs, 
"  the  ascertainment  of  the  marches  by  the  help  of  Mr  David 
"  Buist,  land-surveyor,  and  other  previous  steps  necessary  for 
"  expediting  the  said  division,  with  the  final  report  made  by 
"  the  said  commissioner,  as  to  the  manner  in  which  he  pro- 
"  posed  the  said  division  to  be  settled  and  adjusted ;    and 
"  having  likewise  considered  the  written  objections  given  in 
"  for  General  Robertson,  against  the  proceedings  and  report 
"  of  the  commissioner,  with  answers  thereto  for  the  Duke  of 
"  Atholl,  replies  and  duplies ;  and  having  heard  a  counsel  for 
"  General  Robertson,  at  considerable  length,  in  support  of  his 
"  objections  (the  counsel  on  the  other  side  having  declined  to  m 
"  say  any  thing  in  addition  to  their  written  argument)  repelsE 
u  the  whole  objections  to  the  proceedings  and  report  of  thes 
"  commissioner,  whether  as  to  the  bounds  of  the  commonty.  -^ 
"  and  marches  between  it,  and  the  several  property  lands  o«z 
"  the  parishes,  or  as  to  the  extent  of  the  shares  of  the  coin^r^ 
"  monty,  to  which  the  respective  parties  ought  to  be  fbun».f 
"  entitled,  or  as  to  the  allotments  of  the  several  shares  LSr 
"  respect  of  contiguity  to  the  parties'  other  several  lands,  <» 
"  as  to  any  other  matters  objected  to,  ratifies,  approves  cz» 
"  and  confirms  the  divisions  and  allotments  proposed,  by  tW~-z 
"  said  commissioner's  report,  which  are  explained  and  illr — -m 
"  trated  by  the  engraved  plan,  made  out  and  coloured  bv  t    -  / 
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"  said   land  surveyor,   under  the  commissioner's   direction,        isi5. 
"  according  to  the  testimony  of  the  most  creditable  of  the 


COCHRANE 


witnesses,  and  particularly  of  such  of  them  as  the  General  »• 

THE  KARL  OP 

"  has  no  right  to  object  to ;  of  which  engraved  plan  three       mihto. 

"  copies  are  now  subscribed  by  the  Lord  Ordinary  as  relative 

"  hereto ;  one  to  be  given  to  the  Duke  of  Atholl,  another  to 

"  General  Robertson  of  Lude,  and  a  third  to  be  kept  among 

"  the  warrants  of  the  decree :  Finds,  that  the  several  allot- 

i€  ments  and  shares  of  said  commonty  as  above  specified,  are 

"  to  belong  to  the  parties  in  whose  favours  such  allotments 

"  are  respectively  made,  heritably  and  irredeemably,  and  to 

"  be  held  by  them,  and  their  heirs  and  successors,  as  parts 

u  and  pertinents  of  their  several  property  lands  of  consent : 

44  Reserves  to  General  Robertson  his  proportional   share  of 

"  the  marie  that  may  be  found  in  the  mosses,  until  the  same 

u  is  exhausted,  and  finds,  decrees,  and  declares  accordingly."  Not.  18, ,  isio. 

On  several  reclaiming  petitions  by  General  Robertson,  the  No?;  29,1811. 

Com*  adhered.  i£.  fta* 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords,  but  their  Lordships  affirmed  the  judg- 
ment of  the  Court  below. 

For    the    Appellant,   Sir  Saml.  Romilly,  John  Haggart, 

D.  M'Farlane. 

For  the  Respondent,  Wm.  Adam,  Ar.  Fletcher. 


Archibald  Cochrane  of  Askirk,  .        Appellant; 

The  Right  Honourable  Gilbert,  Earl  of 

Minto,  ....         Respondent. 

House  of  Lords,  5th  July  1815. 

Pbopektt  in  Water. — Held  that  the  respondent  was  entitled 
to  the  entire  property  or  solum  of  a  loch  in  which  the  appellant 
claimed  also  a  proprietary  right  opposite  to  his  lands.  Reversed  « 
in  the  House  of  Lords,  and  held  that  each  party's  interest  in  the 
loch  extended  ex  adverso  of  his  lands  from  the  shore  to  the 
middle  of  the  loch,  and  that  each  party  might  dig  marie  within 
.his  own  division. 

The  appellant  stood  infeft  in  "  All  and  whole  the  sbt-hus- 
M  band  lands  and  mill  of  Askirk,  with  the  astricted  multures 
"  of  the  whole  barony  of  Askirk,  the  five  merk  land  of  Kirk- 
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1815.  "  house  of  Askirk,  the  twenty  shilling  land  of  Salineside 
"called  Wreathlongshot  and  Broomshaugh,  the  lands  of 
"  Broadlee,  Castleside,  Leaphill,  Rhymer's  Croft,  Rye  Croft, 
"  Roundhaugh,  and  Lawhope  meadow,  being  all  parts  and 
"  portions  of  the  ancient  barony  of  Askirk  lying  in  the  shire 
"  of  Roxburgh."  The  appellant  purchased  these  lands,  which 
all  He  contiguous,  in  1795. 

The  predecessor  of  the  respondent  acquired  right  to  one 
Pec.  io,  177a  farm  called  Easter  Essenside,  part  of  the  same  barony  of 
Askirk,  and  was  infeft  in  1778. 

Intersected  between  the  lands  belonging  to  the  appellant, 
and  the  farm  of  Easter  Essenside,  belonging  to  the  respondent, 
is  a  loch  or  lake,  about  the  property  to  which,  and  the  marie 
it  contains,  the  present  dispute  arose. 

The  respondent  had  laid  claim  to  the  exclusive  right  to  the 
loch,  stating  that  his  lands  of  Easter  Essenside  almost  sur- 
rounded the  whole  loch,  except  at  the  point  L  marked  on 
the  plan,  where  the  appellant's  lands  of  Castleside  were,  and 
where,  perhaps,  the  proprietors  of  these  lands  had  acquired, 
most  probably  by  sufferance,  a  right  of  watering  their  cattle. 
He  also  founded  on  an  excambion  to  show  that  the  pieces  of 
land  extending  along  the  north  east  side  of  the  lake,  had  been 
disjoined  from  Essenside,  and  annexed  to  Castleside,  in  con* 
sideration  of  another  piece  of  land  lying  more  conveniently 
to  the  lands  of  Essenside,  and  he  concluded,  that  this  trans- 
action limited  the  right  acquired  by  the  appellant,  to  the 
specified  extent  of  land. 

Neither  in  the  title-deeds  of  the  appellant,  nor  the  title- 
deeds  of  the  respondent,  was  any  right  expressly  given  as  to 
the  loch  ;  and  the  Court,  therefore,  pronounced  interlocutors 
holding  the  loch  common  to  both  ;  but  at  this  juncture  of  the  ^ 
procedure,  the  excambion,  together  with  the  decree-arbitralK 
entered  into  on  that  occasion,  was  discovered  and  produced  r 
and  from  these  the  Court  changed  their  opinion,  holding  that~  . 
the  appellant's  right  was  limited,  by  the  terms  of  the  excambioiKr^ 
to  the  land  so  given  by  it,  as  ascertained  by  measurement  * 
'while  the  property  of  the  lake  remained  as  before,  attache^= 
to  the  lands  of  Essenside. 
May  17, 1810.        The  Court,  therefore,  found  "  that  the  defender  (responden 
"  is  sole  proprietor  of  the  solum  of  the  loch,  in  so  far  as 
"  water  now  extends ;  and,   in   so  far,  sustain  the  defenc 
"  and  remove  the  interdict.     Find  the  pursuer  (appellai=±»/j 
"liable   in   the  full  expense  of  extracting  the  decree,  a. *id 
"  decern ;  reserving  to  the  pursuer  his  claim  to  fish  in  *he 
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M  loch,  and  to  have  the  water  thereof  as  the  boundary  of  his        1815. 
u  property,  and  to  the  defender  his  objection  as  accords."  ""cochbank 

Other  procedure  followed,  but  the  Court  ultimately  adhered  »• 

1  f  .  f  T«B  KARL  O* 

to  the  above  interlocutors.  minto. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  The  appellant  has  a  right  of 
property  in  the  loch  to  a  certain  extent  at  least,  even  accord- 
ing to  the  respondent's  own  statements.     The  respondent  has 
uniformly  acknowledged,  in  every  stage  of  the  proceedings, 
that,  before  the  excambiou,  and  independently  of  that  trans- 
action, the  appellant's  lands  of  Castleside  reached  the  water 
of  the  loch  in  that  quarter,  which  lies  to  the  north  of  Loch- 
green,  that  is  to  say,  northward  of  the  letter  C  marked  on 
the  plan  annexed  to  appellant's  petition  of  6th  June  1810. 
In  proof  of  this  it  is  sufficient  to  refer  to  the  respondent's  first 
condescendence  (annexed  to  the  petition  for  Admiral  Elliot  of 
date  15th  September  1808),  given  in  by  appointment  of  the 
Lord  Ordinary ;  and  to  his  last  statement  made,  in  presence 
of  the  sheriff,  in  both  of  which,  this  fact  of  the  appellant's 
lands  of  Castleside  being  conterminous  with   the   loch,  is 
admitted  in  explicit  terms.     In  this  situation,  the  appellant 
cannot,  consistently  with  law,  be  excluded  entirely  from  the 
loch,  but  must  be  allowed  to  have  a  right  therein,  less  or 
more,  as  being  a  conterminous  heritor. 

2d,  But  he  has  not  only  a  right  and  interest  in  the  loch,  in 
Aspect  of  the  ground  between  C  and  D,  part  of  the  property 
of  Castleside  having  originally  extended  to  the  loch,  but  also   . 
on  account  of  the  excambion  founded  on  by  the  respondent, 
the  legal  effect  of  which  was  to  confer  upon  the  appellant's 
Authors,  and  him,  as  now  become  proprietor  of  Lochgreen, 
*  right  and  interest  in  the  loch,   of  the  same   nature   and 
Extent  which  the  proprietors  of  Essenside  formerly  had  as 
proprietors  of  Lochgreen,  as  well  as  that  part  of  the  appel- 
lant's lands  which  bordered  on  the  loch  originally. 

3d,  Upon  the  supposition  of  the  proprietor  of  Castleside 

having  acquired,  by  the  excambion,  a  right  to  have  the  water 

as  his  natural  boundary,  and,  of  course,  a  right  to  follow  the 

crater  as  it  recedes  towards  the  centre,  it  is  submitted  that 

there  can   be   no  just  ground  for  the  finding,   "  That   the 

14  defender  is  sole  proprietor  of  the  solum  of  the  loch,  in  so 

u  far  as  the  water  now  extends."     This  finding  is  declaratory 

rf an  exclusive  right  to  the  respondent,  so  that  it  never  could 

ta  allowable  to  the   appellant-  to   follow  the    water   as   his 
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1816.        boundary  a  single  inch  within  the  margin  of  the  loch  as  it 


presently  stands. 

*•  Pleaded  for  the  Respondent — 1st,  The  lands  of  Essenside  hav- 

mijito.  ing,  prior  to  the  excambion  in  1760,  completely  encircled  the 
lake  in  question  (except  in  one  very  small  spot,  where  there 
appears  to  have  been  a  way  to  an  aquahaustus),  the  possession 
of  those  lands  necessarily  conferred  upon  the  proprietor  the 
exclusive  property  of  the  lake ;  and  that  exclusive  property 
could  not  be  impaired  by  the  excambion,  which  merely  dis- 
joined from  Essenside  a  small  portion  of  the  land  precisely 
ascertained  by  measurement,  without  containing  any  grant, 
either  express  or  implied,  of  any  interest  in  the  lake  itself. 

2.  The  manner  in  which  the  respondent,  the  present  pro- 
prietor, has  exercised  that  exclusive  right,  is  not  such  as  to 
require  any  legal  interference  by  suspension,  as  the  gradual, 
and  almost  imperceptible  deepening  of  the  lake  by  digging 
for  marie,  cannot  possibly  diminish  the  supply  of  water  for 
the  appellant's  mill,  which  is  besides,  from  its  situation  on  a 
very  considerable  stream,  totally  independent  of  any  supply 
which  the  very  small  rivulet  from  the  lake  can  afford. 

After  hearing  counsel, 

Lord  Redesdale,  said,* 
"  My  Lords, 

"  Mr  Cochrane,  the  appellant  in  this  cause,  has  a  property  of 
considerable  extent,  with  the  mill  of  Askirk,  part  of  the  barony  of 
Askirk  in  the  county  of  Roxburgh,  which  he  purchased  in  1795. 

"  Admiral  Elliot,  the  predecessor  of  the  respondent,  in  1778, 
purchased  the  farm  of  Essenside,  situated  in  the  same  barony. 

"  It  was  said  that  the  proportional  values  of  these  properties 
were  considerably  different.     That  the  appellant's  property  was 

valued  in  the  cess-books  of  the  county  at  £1048,  10s.  Scots,  and 

that  the  property  of  the  respondent  was  valued  in  these  cess- 
books  at  £365,  10s.  Scots,  but  this  difference  of  valuation  appear^s 
to  me  to  be  of  no  weight  in  the  present  question.  The  present, 
question  respects  a  lake  or  loch,  situated  between  the  lands  be-  ^s 
longing  respectively  to  these  parties. 

"  It  now  comes  to  be  decided,  whether  either  has  a  right 
this  loch,  and  in  what  proportions,  on  account  of  their  rights 
the  lands  next  adjoining  to  the  lake.     Where  the  contrary  do 
not  appear,  if  a  person's  land  extend  round  an  entire  lake,  the  ! 
will  presume  that  he  has  right  to  the  whole ;  and  if  they  extet 
round  half  of  the  lake,  it  will  presume  that  he  has  right  to  t" 
half,  and  so  on. 

*  Taken  by  Mr  Spottiswoode. 
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"  It  certainly  appears  that  originally  a  very  small  part  of  the        1815. 
lands  now  belonging,  to  the  appellant  bordered  on  the  lake.    There 

ROBERTSON 

was  a  right  of  taking  water  from  it  to  the  mill,  and  probably  a  v. 

right  of  watering  cattle.  On  the  other  hand,  the  property  of 
Essenside  certainly  did  originally  surround  the  lake,  and  the  pre- 
sent question  depends  upon  the  effect  of  an  exchange  made  between 
the  property  of  Essenside  and  Askirk. 

"  In  1759,  one  James  Shortreed  appears  to  have  been  proprietor 
of  the  lands  belonging  to  the  respondent.  The  appellant's  pro- 
perty then  belonged  to  a  person  of  the  name  of  Wilkinson,  who, 
io  1795,  sold  the  same  to  the  appellant. 

"In  1807  the  late  Admiral  Elliot  set  up  a  claim  of  exclusive 
right  to  the  lake,  and  put  a  drag  boat  on  it  to  obtain  marie.  The 
appellant  applied  for  a  suspension  to  the  Court  of  Session,  and 
also  raised  an  action  of  declarator  before  that  Court,  concluding 
to  have  it  declared  that  the  lake  belonged  to  the  parties  as  their 
common  property,  in  other  words,  that  it  was  common  to  both. 

"  This  suspension  and  declarator  were  conjoined.  Admiral  Elliot 
alleged  that  there  had  been  a  verbal  excambion  in  regard  to  this 
lake,  and  on  the  29th  of  January  1808,  the  Lord  Ordinary  ap- 
pointed him  to  give  in  a  condescendence  upon  this  allegation. 

"Admiral  Elliot  accordingly  gave  in  such  condescendence 
founded  upon  this  verbal  excambion,  and  the  Lord  Ordinary,  on 
the  11th  March  1808,  pronounced  an  interlocutor,  finding  the  lake 
common  to  both. 

"The  appellant  then  craved  an  interdict,  which  was  accord- 
ingly granted  by  the  Lord  Ordinary,  on  24th  June  1808. 

"  The  effect  of  these  interlocutors  was  to  give  Admiral  Elliot 
and  the  appellant  a  mutual  right  to  the  lake,  opposite  to  their 
respective  lands.  Admiral  Elliot  to  possess  or  to  have  a  propor- 
tion of  36  out  of  55.  Admiral  Elliot  reclaimed  to  the  Lords  of  the 
second  division,  who,  on  the  2d  of  February  1809,  adhered  to  the 
Lord  Ordinary's  interlocutor  with  an  explanation,  that  the  respec- 
tive rights  of  the  parties  were  to  be  regulated  by  a  line  drawn 
from  two  centres  or  foci  of  the  north-western  and  south-eastern 
ends  of  the  lake. 

"  Admiral  Elliot  having  died,  Lord  Minto  was  then  sisted  as  a 
party  to  this  cause  ;  and  he  gave  in  a  new  condescendence,  stating 
that  after  the  excambion  took  place,  there  was  still  a  small  stripe 
of  land  which  remained  part  of  the  estate  of  Essenside,  lying  be- 
tween the  appellant's  land  and  the  lake,  and  that  there  was  also 
a  road  which  separated  the  ground  exchanged  from  the  lake, 
which  had  been  made  without  interruption,  and  ever  since  used 
by  the  tenants  of  Essenside. 

"In  the  condescendence  which  Admiral  Elliot  had  given  in, 
these  particularities  were  not  mentioned.  It  was  then  stated  in  a 
minute  on  the  part  of  Lord  Minto,  that  he  had  recovered  written 
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evidence  of  the  excambion,  and  on  the  15  th  November  1809,  the" 
Lords  of  the  second  division  pronounced  the  first  interlocutor  ap- 
pealed from,  remitting  to  the  Sheriff  of  Roxburghshire  to  visit  and 
inspect  the  subjects  in  question,  and  if  necessary  to  take  proof 
therein,  and  make  his  report. 

"  The  sheriff  having  made  his  report,  the  Court,  on  the  16th 
May  1810,  pronounced  an  interlocutor  altering  the  interlocutors 
of  the  Lord  Ordinary,  and  finding  that  Lord  Minto  was  the  sole 
proprietor  of  the  solum  of  the  loch. 

"The  appellant  reclaimed;  and  on  the  8th  June  1810,  the 
Court  pronounced  an  interlocutor  appointing  the  petition  to  be 
answered,  and  directing  the  sheriff  to  report  the  exact  extent  of 
that  part  of  Castleside  that  originally  touched  the  lake. 

"  On  the  22d  June  1810,  the  Court  superseded  consideration 
of  a  petition  for  the  appellant  to  examine  further  witnesses,  till 
the  sheriff's  report  was  received. 

"On  the  10th  July  1810,  the  Court  interdicted  both  parties 
from  digging  up  or  carrying  away  the  marie  from  the  lake,  till 
the  appellant's  reclaiming  petition  and  answers  were  disposed  of, 
and  on  the  29th  November  1810,  the  cause  was  finally  decided  in 
favour  of  the  respondent. 

"From  these  interlocutors  the  present  appeal  was  brought, 
and  the  question  now  is,  Whether  the  interlocutors  of  the  Lord 
Ordinary  or  the  interlocutor  of  the  Court  appealed  from,  have 
decided  this  matter  rightly.  This  depends  upon  the  effect  of  the 
exchange  or  excambion. 

"  At  first  it  was  said  that  it  was  a  verbal  exchange,  but  the  ^ 

writings  were  afterwards  recovered  and  printed."    (Here  his  Lord 

ship  read  the  submission  and  decree-arbitral). 

"  Your  Lordships  find  that,  by  the  terms  of  this  submissions^ 
Mr  Shortreed,  the  proprietor  of  Essenside,  agreed  to  exchang^-^ 
some  corn  land  from  a  march  stone  at  the  foot  of  Castleside  hiLT"~"3 
in  a  straight  line  to  the  loch  of  Essenside,  and  another  piece  «k=» 
ground  against  a  point  of  land  on  the  north  west  of  the  farm  ^of 
Broadlee  belonging  to  Mr  Wilkinson,  quantity  for  quality. 

As  I  understand  the  submission,  the  consequence  must  h&^re 
been,  that  the  loch  of  Essenside  was  to  be  the  boundary  in  so 
far  as  the  ground  came  to  the  lake*  It  was  said  that  there  vsw 
still  a  way  at  the  bottom  of  this  field,  and  along  the  lake,  reserved, 
but  I  find  nothing  to  counteract  the  terms  of  the  submission  whi  «b 
carry  the  bounds  of  the  property  to  be  exchanged  to  the  la.fca 
itself. 

"The  evidence  on  both  sides  on  the  subject,  seems  very  lit  tie 
to  be  relied  on.  It  appears  that  the  cattle  on  both  sides  went  to 
the  water.  This  does  not  in  any  degree  alter  the  instrument 
which  carries  the  bounds  of  the  property  to  the  lake  itself.  && 
the  plan  which  was  produced  to  us,  the  stripe  of  land  was  carri*** 
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on  to  the  edge  of  the  lake.     As  the  water  receded,  there  would,         1815. 
of  course,  be  a  slip  of  land  between  the  lake  and  what  was  its 
former  margin ;  the  water  has  now  receded  farther,  and  that  piece 
of  land  is  larger  than  before. 

44  It  is  impossible  to  consider  it  as  the  meaning  of  the  parties 

to  the  excamhion,  that  the  boundary  of  the  appellant's  property 

was  to  be  continually  changing  as  the  lake  receded  or  otherwise. 

The  consequence  of  the  lake  being  the  boundary,  was,  that  the 

property  must  have  extended  to  the  lake,  and  as  the  rights  to  the 

lake  belong  to  the  parties  only  as  pertinents  to  their  adjacent 

lands,  it  does  appear  to  me,  upon  the  whole,  that  the  original 

interlocutors  of  the  Lord  Ordinary  in  this  case  were  right,  and 

that  the  subsequent  interlocutors  of  the  Court  were  wrong.     But 

I  move  the  further  adjournment  of  the  cause,  in  order  to  consider 

of  the  terms  of  the  judgment." 

(On  5th  July  1815,  his  Lordship  recapitulated  some  of  his 
former  observations,  and  then  moved  the  reversal  of  the  inter- 
locators  complained  of  as  below). 

It  was  ordered  and  adjudged  that  the  several  interlocutors 
complained  of  in  the  said  appeal  be,  and  the  same  are 
hereby  reversed.  And  the  Lords  find  and  declare  that 
each  party's  interest  in  the  loch  does  extend  ex  adverso 
of  his  own  lands  from  the  shore  to  the  middle  of  the 
loch,  and  that  each  party  may  dig  marie  within  his  own 
division ;  and  that  the  appellant's  land  on  the  shore  of 
the  loch  extends  from  Essenside  Burn,  the  march  of 
Caxtleside  and  Essenside,  to  a  line  drawn  from  the  march 
stone  at  the  foot  of  Castleside  Hill  to  the  loch,  including 
the  lands  acquired  by  Thomas  Wilkinson  by  the  ex- 
cambion with  James  Shortreed,  referred  to  in  the  plead- 
ings. And  it  is  ordered  that  the  cause  be  remitted  back 
to  the  Court  of  Session  to  proceed  accordingly. 

For  the  Appellant,  Mat.  Ross,  T/ios.  W.  Baird. 

For  the  Respondent,  Sir  Saml.  Romillyy  John  Clerk,  George 

Cranstoun,  John  Fullerton. 

Note, — Unreported  in  the  Court  of  Session. 


1816. 


^ Thomas  Hay,  Edinburgh,  .        .        Appellant; 

'**£&  Scott  and  John  Keid,  Merchants,}  "** 

kith,  and  Robert    Burn,    Architect,?-     Respondents,     scott,  &c. 
Trustees  of  Robert  Inglis,  Builder,        ) 
*ol.  vi.  K 
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"AT         Building  Contract — Extra  Charges — Circumstances  in  which 

V. 

neon-,  &c.         in  a  building  contract,  extra  charges  were  sustained. 

This  was  an  action  raised  by  the  trustees  on  Inglis'  bank- 
rapt  estate  for  £1612  due  to  the  bankrupt,  under  a  building 
contract  with  the  appellant,  whereby  Inglis  built  him  several 
houses  in  Blair  Street,  Edinburgh. 

The  question  turned  upon  the  particular  facts ;  and,  inter 
alia,  the  amount  of  extra  charges  made,  in  which,  after  haying 
allowed  a  proof,  the  Court  finally  decerned  against  the  ap- 
pellant for  £769. 

He  took  these  interlocutors  by  appeal  to  the  House  of 
Lords,  and  that  House  affirmed  the  judgment  of  the  Court 
below,  with  £100  costs. 

For  the  Appellant,    Wm.   Adam,  Fra.   Horner,  Andrew 

Rutherfurd. 

For  the  Respondents,  Sir  Saml.  Romilly,  John  Tawee. 


1816.        William  Richan,  Esq.  of  Rapness,  .        Appellant; 

richan       Robert  Stove  of  Windbreck,  in  the  county  -n 
■totb,&c.        °f   Orkney,    and   Alexander    Guild, 

Writer  in  Edinburgh,  his  Agent  in  the  f    R**p°*d*nU~ 
Court  of  Session,         . 

House  of  Lords,  21st  February  1816. 

Property — Udal  Tenure — Sea  Ware — Kelp — Prescriptiyi 
Possession — A  party  was  held  entitled  to  cut  tangle,  also  to 
sea-ware,  pasturage,  and  kelp,  as  immemorially  possessed  by 
him,  though  his  property  was  at  a  distance  from  the  shore, 
and  though  he  could  produce  no  written  title — the  tenure  being 
udal. 

The  appellant  raised  an  action  of  declarator  before  the  Court 
of  Session,  concluding  that  it  should  be  found  that  he  had  sole 
and  exclusive  right  and  title  to  the  whole  shores  of  the  lands 
of  Braebuster,  and  to  the  whole  kelp,  ware,  or  tang  growing 
thereupon,  and  in  the  sea  opposite  thereto ;  and  also  to  the 
whole  kelp  and  other  ware  thrown  in  by  the  sea  on  the  sea 
shores,  in  all  time  coming ;  and  that  it  should  be  found  thai 
he  had  good  right  and  title  to  exclude  and  debar  the  respon- 
dent and  all  others,  proprietors  and  possessors  of  the  on* 
farthing  land  of  Windbreck,  at  present  possessed  by  him, 
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from  cutting,  manufacturing,  and  carrying  away  any  part  of        1816. 
the  kelp,  ware,  or  tang  growing  upon  the  said  appellant's 
lands.     And  that  his  lands  of  Braebuster  are  free  from  any 
servitudes  or  right  of  common  of  that  nature. 

The  respondent  alleged  and  offered  to  prove,  1st,  That  he 
was  udal  proprietor  of  the  lands  of  North  Windbreck,  which 
form  a  part  of,  and  are  situated  in  the  town  of  Braebuster, 
and  parish  of  Dunness.      There  was  no  written   title,,  the 
tenure  being  udal,  but  an  excambion  had  taken  place  in 
1773,  in  which  five  ridges   of  lands   had  been   exchanged 
hy  the  respondent,  for  as  much  land  adjoining  to  the  house  of 
Windbreck  belonging  to  George  Richan.     2d,  That  to  this 
town  a  proportion  of  the  kelp  shores  is  attached,  to  which 
ware  the  proprietor  has  a  right  corresponding  to  his  right  in 
the  town.      3d,   That  between  the  arable   lands   of  Brae- 
buster and  the  shore,  there  intervenes  a  proportion  of  pasture 
ground,  which  was  enjoyed  as  an  undivided  common  by  the 
different  proprietors  in  the  town.     4th,  That  neither  at  the 
planking  and  excambion  which  took  place  in  1773,  nor  since 
that  period,  had  any  division  of  the  grass  and  pasture  been 
made.    5th,  That  the  defender  (respondent)  had  a  propor- 
tional right  to  this  common,  and  he  and  his  ancestors  had 
exercised  a  right  of  common  pasturage,  and  of  casting  peat 
and  divot  thereon,  past  the  memory  of  man.     That  the  ap- 
pellant has  appropriated  to  himself  a  considerable  part  of  this 
common,  and   enclosed  it  without  any  authority  from   the 
other  proprietors.     6th,  That  the  defender  and  his  ancestors 
W  enjoyed,  as  their  own  property,  a  certain  portion  of  the 
Wp  shores  opposite  to  the  Ness  of  Braebuster,  and  have  cut 
tog,  and  manufactured  kelp  there,  for  more  than  forty  years. 
That  his  right  to  this  portion  of  the  kelp  shores,  was  always 
^cognized  by  the  pursuer  (appellant),  and  his  predecessors, 
fferious  to  tne  commencement  of  this  process,  and  the  pur- 
**r  had  offered  to  give  the  defender  a  portion  of  ground  in 
exchange  for  his  part  of  the  shores.      7th,  That   the  said 
flanking  and  excambion  in  1773,  was  considered  as  unfavour- 
able for  the  defender's  (respondent's)  father. 

A  proof  was  allowed  and  taken.     From  this  it  appeared, 
that  the  town  of  Braebuster  was  situated  a  little  distance  from 
the  shore,  and  between  it  and  the  sea  shore  lay  interjected 
the  Neas  of  Braebuster,  which  had  been  immemorially  pos- 
sessed as  an  undivided   common  by  the  proprietors  of  the 
whole  town  of  Urisland;  and  upon  this  common  the  respon- 
dent's ancestors,  jointly  with  the  other  proprietors,  exercised 
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»•  spondent's  ancestors  had  also,  for  the  period  of  forty  years, 

exercised  the  right  of  manufacturing  kelp,  and  had  set  off  a 
portion  of  the  shore  of  the  Ness,  for  the  exercise  of  that  right ; 
and  this  portion  of  the  shore  had  been  enjoyed  by  him  and 
his  predecessor  for  that  period  up  to  the  present  time. 

The  appellant  founded  very  much  on  this,  that  the  respond- 
ent's  lands   were   remote   from   the  shore,   though  coming 
June  20,  1760,  down  in  a  point  on  it,  and  in  terms  of  the  decision  in  the 
vol'  a001!)'  Eari  of  Morton  v.  Covingtry,  he  was  not  entitled  to  cut  tang 
406;  etMor.  for  kelp,  reserving  to  him  the  servitude  to  carry  off  wreck 
and  ware  cast  on  shore. 

The  cause  came  first  before  Lord  Justice  Clerk  Hope,  as 
Ordinary,  who  pronounced  this  interlocutor :  "  Finds,  that  as 
"  there  is  no  reservation  of  kelp  shores  in  the  excambion,  the 
u  defenders'  (respondents')  former  right  thereto,  corresponding 
u  to  his  five  ridges  in  Braebuster,  must  be  held  to  be  com- 
"  pensated  by  the  extent  of  land  given  to  him  in  exchange 
"  by  the  plankers :  Finds  that  he  has  not  condescended  on 
u  any  title   which   gives  him   a  right  of  commonty   in  the 
"  Ness  of  Braebuster,  so  as  to  support  the  further  claim  to 
"  the  kelp  shores  adjoining  to  the  alleged  common ;  therefore^ 
"  repels  the  defences,  and  decerns  in  terms  of  the  libel.     Bufc. 
"  in  respect  of  the  loose  terms  of  the  planking  or  excambion  ^ 
"  and  the  possession  had  by  the  defenders,  finds  no  expens^^ 
"  due." 

The  planking  here  alluded  to  was  in  the  following  terms.  ; 
u  Be  it  known  unto  all  men  whom  it  may  concern,  that  T^ 
"  John  Stove  of  Windbreck,  doth  hereby  agree  with  George 
"  Bichan  of  Linklater,  that  the  five  ridges  of  land  in  the 
u  township  of  Nether  Braebuster,  now  in  my  possession,  shall 
"  be  exchanged  for  as  much  land  adjoining  to  the  house  d 
"  Windbreck,  the  property  of  the  said  George  Bichan,  and  that 
"  to  be  at  the  determination  of  George  Johnstone,  planker, 
"  for  equal  quality  and   quantity ;  and   further,  when   said 
"  division  is  made,  I  agree,   that  this,  if  required,  shall  be 
"  made  out  on  stamped  paper,  in  the  due  form  of  law.     As 
"  witness  my  hand,  the  16th  November,  in  the  year  1773. 

his 
(Signed)  u  John  +  Stove. 

mark. 
(Signed)     "  In  presence  of  Magnus  Smith. 

"  Wm.  Brisk." 
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In  consequence  of  the  deed  of  excambion,  the  following        1816. 
award  took  place, — 

*  7  RICHAN 

"  Planker^  Decision."  stove,  &c. 

u  The  five  ridges  at  Braebuster  is  now  exchanged,  which 
amounts  to  one-half  plank  and  thirty  square  fathoms,  for  one 
thousand  three  hundred  square  fathoms  below  Windbreck, 
which  was  left  to  the  determination  of  us,  the  subscribers. 

his 
(Signed)  George  +  Johnstone. 

mark.  x 

Magnus  Isbister." 

Both  parties  reclaimed  against  the  above  interlocutor,  the 
appellant,  in  so  far  as  it  did  not  allow  him  expenses,  and  the 
Court,  of  this  date,  pronounced  this  interlocutor,  u  The  May  15, 1810. 
"Lords  having  resumed  consideration  of  the  petition  and 
a  answers  for  Captain  William  Richan,  tne  condescendence 
uand  answers  and  proof  adduced  and  advised  the  whole, 
"  alter  the  interlocutors  of  the  Lord  Ordinary  complained 
uof  in  the  petition  of  Robert  Stove:  Find  him  entitled  to 
a  tangle^  sea-ware,  kelp,  and  pasturage,  as  formerly  possessed 
"  by  him,  and  therefore  sustain  the  defences ;  assoilzie  him 
"from  the  conclusions  of  the  pursuer's  libel,  and  decern; 
"and  find  the  said  Robert  Stove  entitled  to  the  expense  of 
u  process ;  and  allow  an  account  thereof  to  be  given  in,  and 
u  remit  to  the  auditor  to  examine  the  same  and  report."  On 
Mother  reclaiming  petition  the  Court  adhered.  June  8,  I810. 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — 1st,  The  appellant  is  the  sole  pro- 
prietor of  the  lands  of  Braebuster.     These  lands  run  along 
tie  shore  from  the  burn  of  Oyce  on  the  north,  to  the  burn  of 
I   Milichan  on  the  south;  and  as  proprietor  of  the  lands   so 
#  running  along  the  shore,  he  has  the  sole  and  exclusive  right 
I    of  cutting  tang,  and  manufacturing  kelp  on  these  shores,  as 
was  established  in  the  noted  case  of  Lord  Morton  v.  Coving-  ' 

try,  20th  June  1760.  2d,  The  contract  of  excambion  con- 
tains no  reservation  of  cutting  tang  or  manufacturing  kelp  on 
the  sea  shores  opposite  to  the  land  so  alienated,  and  without 
such  express  reservation,  it  cannot  be  contended  that  the 
respondent  has  such  right.  It  is  proved  distinctly,  that  the 
Xess  of  Braebuster  is  not,  and  never  was  a  common ;  that  it 
was  once  cultivated  ;  that  it  lies  in  the  middle  of  the  appel- 
lant's property ;  that  it  belongs  to,  and   is   now  exclusively 
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1816.        occupied  by  him,  and  that  the  greatest  part  of  it  has  been 
lICHAK      enclosed  by  him  without  molestation.   Supposing  the  respond- 
ent to  have  proved  a  right  of  pasturage  on  the  said  Ness, 
which  he  has  not  done,  this  being  a  mere  servitude,  would 
not  confer  a  right  to  the  kelp  shores. 

Pleaded  for  the  Respondent — The  question  here  depends 
solely  upon  immemorial  possession,  and  the  proof  of  that  pos- 
session. The  lands  of  Windbreck  form  a  part  of  the  town  of 
Braebuster.  To  this  town  the  kelp  shores  have  been  imme- 
morially  attached,  and  have  been  possessed  by  the  respond- 
ent in  proportion  to  his  interest  in  the  town.  The  lands  in 
Orkney  held  by  udal  tenure  have  never  been  feudalized,  so 
that  the  possessors  are  not  required  to  exhibit  written  titles 
to  instruct  their  right ;  but  the  overwhelming  amount  of 
evidence  as  to  the  respondent's  possession,  places  this  case 
beyond  all  doubt. 

After  hearing  Counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and^. 
the  same  are  hereby  affirmed  with  £50  costs. 

For  the  Appellant,  Sir  Saml.  Romillt/y  J.  P.  Grant. 
For  the  Respondent,  Fra.  Horner,  R.  Jameson. 
Note. — Unreported  in  the  Court  of  Session. 


BALFOUR 

V. 

LUMSDAINi: 


18I&  [Fac.  Coll.,  vol.  xvi.,  p.  299]. 

John  Balfour  of  Balbirnie,         .  Appellant  ? 

Major  John  Lumsdaine  of  Lathallan,      .         Respondent. 

House  of  Lords,  14th  March  1816. 

Entail — Prescription. — The  heirs  under  a  certain  entail  were 
also  heirs  of  line,  and,  on  succeeding,  possessed  on  titles  as  heiw 
of  line,  and  not  under  the  entail  for  thirty  years,  and  on  ap- 
parency for  a  period  beyond  the  negative  prescription.  A  : 
party  having  succeeded  under  this  title,  but  who  was  excluded 
by  the  entail,  an  heir  of  entail  raised  the  present  action  to  set 
his  right  aside.  Held  that  the  negative  prescription  did  not 
cut  off  the  entail,  there  being  no  conflicting  infeftments. 

John  Lumsdaine,  W.S.,  was  unlimited  proprietor  of  the 
1753.        estates  Blanerne  and  of  Lumsdaine.     In  1753,  he  executed 
an  entail  of  these  estates,  "  to  and  in  favour  of  the  said  Jame* 
"  Lumsdaine,  my  eldest  son,  and  the  heirs  male  or  female  tc^ 
"  be  procreate  of  his  body,  and  the  heirs  of  their  bodies,  whon* 
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u  failing,  to  John  Lumsdaine,  my  second  son,  and  the  heirs        1816. 

u  male  or  female  to  be  procreate  of  his  body,  and  the  heirs 

"  of  their  bodies ;  whom  failing,  to  Andrew  Balfour,  third  v- 

"  lawful  son  of  Robert  Balfour  Ramsay  of  Balbirnie,  only 

u  lawful  son  procreate  betwixt  the  deceased  George  Balfour 

tf  of  Balbirnie,  and  Agnes  Lumsdaine,  my  sister  German, 

tt  and  the  heirs  whatsoever  of  the  body  of  the  said  Andrew 

"  Balfour,"  whom  failing,  to  other  substitutes,  until  it  came 

to  the  respondent,  and  other  Lumsdaines  after  him. 

The  entail  contained  strict  prohibitory,  irritant  and  resolutive 
clauses  against  altering  the  order  of  succession. 

It  also  contained  an  exclusion  of  Andrew,  Robert,  and 
James  Balfour,  in  case  they  came  to  succeed  to  their  family 
estates  of  Balbirnie  and  Whitehill.  March  5, 1756. 

The  entail  was  duly  recorded.     The  maker  of  this  entail       1758. 
died  in  1758.     He  was  succeeded  by  his  eldest  son,  James 
Lumsdaine,  the  first  heir  of  entail. 

He  made  up  no  titles  to  the  estates,  and  died  unmarried       1764. 
in  1764,  in  a  state  of  apparency. 

Upon  his  death,  John  Lumsdaine,  late  of  Blanerne,  the  1769. 
second  son  of  the  entailer,  succeeded  to  the  estates.  In  1769, 
he  entered  into  a  post-nuptial  contract  of  marriage,  in  which 
l>e  granted  a  procuratory  for  resigning  the  whole  lands  for 
newinfeftments  thereof,  to  be  granted  to  himself  and  the  heirs 
nwle  of  his  then  marriage ;  whom  failing,  to  the  heirs  male 
of  his  body  of  any  subsequent  marriage ;  whom  failing,  to 
the  heirs  female  of  his  then  marriage  ;  whom  failing,  to  his 
heirs  female  of  any  subsequent  marriage ;  whom  all  failing, 
to  his  own  nearest  heirs  and  assignees  whatsoever.  1776. 

Afterwards  he  made  up  titles  in  1776,  as  heir  of  line,  and 
*as  served  heir  in  general  of  line  to  his  father,  taking  no 
notice  of  the  entail  of  1753.  He  thereupon  obtained  precept 
of  dare  from  the  superior,  and  was  infeft  in  December  of  the 
*me  year.  1803. 

He  died   without  issue  in  1803,  and  the  appellant,  also 
paring  by  the  entail,  served  heir  of  line  to  him,  by  a  general       1804. 
•enrice,  and  was  infeft  12th  March  1804. 

The  respondent  then  brought  his  action  of  reduction,  1808. 
hnprobation,  and  declarator,  in  1808,  to  have  it  found  and 
declared,  1st,  That  the  appellant  had  no  right  or  title  to  the 
•rid  lands  of  Blanerne,  as  not  being  called  to  the  succession 
thereof  by  the  above  entail,  and  that  the  said  lands  belonged 
to  the  heirs  of  tailzie  and  provision.  2d,  That  the  said  John 
Balfour,  as  proprietor  of  the  estate  of  Balbirnie,  is  excluded 


152       CASES  ON  APPEAL  FROM  SCOTLAND. 

1816.        and  debarred  by  personal  exclusion  and  exception  in   said 
entail  from  succeeding  to  the  entailed  estate  of  Blanerne,  and 
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v-  that  the  said  James  Balfour,  now  General  James  Balfour, 

tan  a  iw*  '  * 

as  next  surviving  heir  of  tailzie  and  provision,  and  failing 
the  said  General  and  his  issue,  then  the  respondent  and  the 
heirs  of  provision  substitute  to  him,  are  entitled  to  succeed. 

The  question,  therefore,  was,  Whether  the  entail  was 
wrought  off  by  the  negative  prescription  ?  It  will  be  observed, 
that  those  who  were  called  to  the  succession,  had  possessed, 
beyond  the  period  of  the  forty  years'  prescription,  first,  upon 
apparency,  but  afterwards  for  a  period  much  shorter  than 
forty  years,  upon  titles  made  up  by  them  in  fee  simple. 

The  defences  stated  to  the  action  were,  1st,  No  title  to 
sue.  2d,  His  title  to  insist  in  the  action  was  cut  off  by  the 
lapse  of  forty  years,  that  is,  by  the  negative  prescription.  It 
was  answered,  that  the  rights  of  property  cannot  be  lost  by 
the  negative  prescription,  unless  it  be  also  accompanied  by 
the  positive  prescription. 

Mutual   informations   having  been  ordered  by  the  Lord 

May  3it  Signed  Ordinary  to  report  the  case  to  the  Court,  the  Second  Division 
unei,  i8ii.    pronounceci  this  interlocutor: — "Upon  the  report  of  Lord 

"  Robertson,  and  having  advised  the  mutual  informations^ 
"  for  the  parties,  the  Lords  sustain  the  pursuer's  title  to^z 
"  insist  in  this  action ;  and  find  that  the  defender  has  pro-  ■« 
u  duced  no  sufficient  title  to  exclude,  and  remit  to  the  Lorc^ 
"Ordinary  to  proceed  accordingly:  Find  the  defende-^ 
"  liable  in  the  expenses  hitherto  incurred,  appoint  an  accoun^n 
"  thereof  to  be  given  in,  and  remit  to  the  auditor  to  repo^p 
u  thereon.* 

July  4,  i8ii.         The  defender  having  satisfied  the  production  beforer  tt^M 

Lord  Ordinary,  his  Lordship  sustained  "  the  reasons  of  redu- 

"  tion,  and  repels  the  defences,  and  reduces,  decerns  ai^E3 
"  declares  in  terms  of  the  conclusions  of  the  libel  and  amen*^  «/. 

Dec.  10, 1811.   "  ment   thereof."     And   on   reclaiming   petition,  the  Couzwt 
unanimously  adhered. 

Against  these  interlocutors  the  present  appeal  was  brougirt 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  appellant's  right  to  the 
lands  in  question  being  established  by  the  positive  prescrip- 
tion, the  respondent  cannot  be  allowed  to  disquiet  his  posses- 
sion.    By  the  Act  1617,  c.  12,  it  is  enacted,  "  That  whosoever 

*  The  judges  were  unanimous  in  holding,  that  the  decision  i** 
the  case  of  Welsh,  ante,  p.  65,  applied  here. 
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u  his  Majesty's  lieges,  their  predecessors  and  authors,  have        1816. 

a  brooked  (enjoyed)  heretofore,  or  shall  happen  to  brook  in     BALFOUa 

11  time  coming,  by  themselves,  their  tenants  and  others  having  v- 

w  then?  rights,  then?  lands,  baronies,  annual  rents,  and  other 

u  heritages,  by  virtue  of  their  heritable  infeftments  made  to 

tt  them  by  his  Majesty  or  others,  their  superiors  and  authors, 

tt  for  the  space  of  forty  years  continually  and  together,  fol- 

tt  lowing  and  ensuing  the  dates  of  their  said  infeftments,  and 

a  that  peaceably  and  without  any  lawful  interruption  made 

a  to  them  during  the  said  space  of  forty  years,  shall  never 

"  be  troubled  or  inquieted  in  the  heritable  right  and  property 

tt  of  the  said  lands,"  "  by  any  other  person  pretending  right 

rt  to  the  same,"  "  provided  they  be  able  to  show  and  produce 

tt  a  charter  of  the  said  lands  and  others  foresaid,"  "  with 

tt  instrument  of  sasine  following  thereupon,  or  where  there 

"is no  charter  extant,  that  they  show  and  produce  instru- 

"  ments  of  sasine  one  or  more,  continued  and  standing  together 

u  for  forty  years,  proceeding  upon  retour  or  precepts  of  clare 

u  constat."     In  the  precise  terms  of  this  statute,  the  appellant 

pleads  that  he  and  his  predecessors  have  been  in  the  possession 

of  the  lands  in  question  by  virtue  of  charters  and  sasines 

standing  together  for  upwards  of  forty  years,  dating  from 

the  investiture  of  John  Lumsdaine,  senior,  while  no  inlerrup- 

tion  is  alleged  to  have  taken  place  till  the  present  action  was 

commenced  in  September  1808,  long  after  the  forty  years' 

prescription  had  elapsed. 

The  respondent  objects  that  the  charters  and  infeftments 
in  the  person  of  Mr  Lumsdaine,  senior,  were  altered  and 
done  away  by  the  deed  1753;  and  that  the  possession  of  his 
sons,  till  the  youngest  of  them  made  up  his  titles  as  heir  at 
law,  in  1776,  must  be  ascribed  to  the  deed  of  entail  by  which 
they  were  called,  and  in  this  way  forty  years  have  not  elapsed 
at  the  commencement  of  this  action.  But  to  this  the  appellant 
replies,  that  the  deed,  in  1753,  remained  a  personal  right,  which 
could  not  be.  the  title  to  the  estate  till  completed,  in  opposition 
to  the  complete  feudal  right,  and  more  especially  such  a 
deed  as  this,  which  was  not  a  conveyance,  but  merely  an 
obligation  to  convey,  a  power  to  resign  the  lands  and  alter 
the  destination  which  was  never  executed.  The  possession 
of  the  apparent  heir  is  a  continuation  of  the  possession  of  the 
ancestor,  and  on  the  same  feudal  title,  upon  the  clear  principle 
°f  law  which  considers  him  eadem  persona  cum  defuncto ;  and  £*"•  ^i7*yo1 
the  heir's  possession  on  his  apparency,  is,  therefore,  to  be  *.  p.  325; 
^koned   in   the   period   of    prescription,   as   was   solemnly     iosio.°r 


LCMSDAINE, 


154       CASES  ON  APPEAL  FROM  SCOTLAND. 

1816.  decided  by  the  unanimous  opinion  of  the  judges  in  the  case 
ILFOUR  of  Caitcheon  v.  Ramsay,  in  conformity  to  many  prior  de- 
cisions. Where  a  person  has  two  titles,  on  either  of  which  he 
may  possess,  as  the  sons  of  Lumsdaine,  senior,  had  in  this  case, 
his  possession  must  be  ascribed  to  the  most  favourable  title,  to 
an  unlimited,  in  preference  to  a  limited,  one.  And  that  the 
sons  did,  in  fact,  all  along  possess,  as  heirs  at  law,  and  un- 
limited fiars,  and  not  under  the  personal  entail,  is  demon- 
strated by  the  conduct  of  John  Lumsdaine,  the  younger,  in 
the  contract  of  marriage  in  17G9,  and  in  making  up  titles, 
as  heir  to  his  father,  in  1776. 

2.  The  right  which  the  respondent  asserts  to  be  in  him  as 
a  substitute  heir  by  the  deed  1753,  has  been  lost  by  the 
negative  prescription,  and  cannot  now  be  the  ground  of  action, 
or  have  any  effect  in  operation.     This  negative  prescription 
is  established  by  the  Act  1469,  c.  28,  and  applies  to  every 
personal  obligation  or  right  of  action  which  can  be  figured, 
and  which  are  not  excepted  by  the  Acts,  and  it  is  of  no  im- 
portance in  what  form  the  right  of  the  creditor  or  the  obli- 
gation is  constituted.     A  burden  is  laid  upon  the  party  in 
whose  favour  the  right  of  action  is  conceived,  or  in  whom  it 
vests.     If  he  does  not  follow  forth  his  right  in  forty  years,  he 
loses  it     The  negative  prescription  depends  in  no  degree  on 
the  title  by  which  another  person  holds;  it  operates  as  a 
direct  and  complete  discharge  and  renunciation  by  the  person 
who  was  previously  entitled  to  sue  or  claim  as  a  consequence 
of  his  neglect.     Now,  it  is  undeniable,  that  the  ground  of  the     j 
present  action  is  nothing  else  than  a  jus  crediti,  a  right  to  sue  « 
for  the  preservation  or  enjoyment  of  what  was  given  by  the  ^ 
deed  of  entail.     That  deed  (if  good),  gave  to  the  heirs  orr» 
substitutes,  a  right  to  insist  that  all  its  provisions  be  fulfilled-  M 
and  titles  made  up  in  conformity  to  it.     But  this  not  having^ 
been  done,  their  right  under  the  entail  was  cut  off  by  th^_* 
negative  prescription. 

Pleaded  for  tlie  Respondent. — The  negative  prescriptions™ 
equally  with  the  positive,  did  not  begin  to  run  in  this  qat- 
until  a  title  hostile  to  the  estate  was  made  up  by  the  lattr- 
Mr  Lumsdaine,  in  1776;  till  that  period,  it  was  to  be  he^T] 
that  the  possession  of  his  elder  brother,  and  of  himself,  hm 
been,  by  virtue  of  the  entail  executed  by  their  late  father: — i 
and  until  such  hostile  title  was  made  up,  the  substitute  he^Si 
of  entail  were  non  valentes  agere. 

2.  It  is  settled  law,  in  a  case  like  the  present,  that  C 
negative    prescription    can    only   be    pleaded    by  a   pers- 


CASES  ON  APPEAL  FROM  SCOTLAND.        155 

who  has  established  in  himself  a  title  by  the  positive  pre- 
scription ;  and  the  appellant  has  no  such  title  in  him  in 
this  case. 

3.  The  appellant,  in  a  lease,  in  which  he  was  a  party, 
made  subsequently  to  the  death  of  the  late  Mr  John  Luins- 
daine,  recognized  and  acknowledged  the  entail  in  1753  to  be 
valid  and  effectual  in  favour  of  his  brother,  the  substitute-heir 
then  entitled  to  possession  ;  and,  according  to  that  recognition 
»nd  acknowledgment,  General  Balfour  is  now  the  heir  entitled 
to  take  under  the  entail. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  David  Cathcart,  James  Moncrieff. 

For  the  Respondent,  Sir  Saml.  Romilly,  John  Clerk,  W. 

G.  Adam. 
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LCMSDAINE. 


[Fac.  Coll.,  vol.  xvi.,  p.  17.] 

Mss  Margaret  Carmichael,  only  child" 
of  the  late  Sir  John  Gibson  Carmichael  I      .       //    /   . 
of  Skirling,  Bart.,  and  her  Tutors  and  [       ™  ' 

Curators, > 

Sia  Thomas  Gibson  Carmichael  of  Skir- 
ling, Bart., Respondent. 

House  of  Lords,  15th  May  1816. 

Tailzie — Service — Passive  Title. — 1st,  A  party  possessing  an 
estate  on  apparency,  executed  an  entail,  in  which  there  was  an 
obligation  binding  his  heirs,  "  to  fulfil  and  perform  the  whole 
obligations  prestable  by  me  at  my  death."  Held,  that  though 
lie  could  not  make  an  effectual  entail  on  apparency,  yet  that  the 
obligation  in  the  said  entail  descended,  and  was  a  ground  to 
compel  the  heir  of  line  to  implement  the  conditions  of  the  entail, 
and  to  make  up  proper  titles,  in  terms  thereof;  and,  2d,  That 
this  obligation  was  onerous,  and  transmitted  in  terms  of  the 
-Act  1695,  c.  14,  against  the  heir  passing  by  and  serving  to  the 
ancestor  last  infeft. 

The  late  James  Carmichael,  W.S.,  died  proprietor  of  the 
est«te  of  Easter  Hailes.  He  was  succeeded  by  his  brother,  the 
***ri  of  Hyndford,  who  was  served  and  retoured  heir  in  genc- 
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1816.        ral  to  hira  in  January  1782.     The  Earl  of  Hyndford  did  not 
make  up  any  feudal  title  to  the  lands  of  Easter  Hailes,  but, 
possessing  on  apparency,  suffered  the  estate  to  remain  in 
cARMicnAKL.  hcereditate  jacente  of  the  deceased. 

In  1784,  the  Earl  executed  an  entail,  comprehending 
various  estates,  in  which  he  was  feudally  infeft.  He  also  in- 
cluded the  estate  of  Easter  Hailes,  in  which  he  was  not  infeft. 

The  appellant  contended  that,  while  in  a  state  <ot  ap- 
parency, the  entailer  could  not  make  a  valid  entail  of  the 
Easter  Hailes  estate,  and  that  as  to  that  estate,  it  flowed 
a  non  domino,  and,  therefore,  could  have  no  validity. 

There  was  an  obligation  in  the  entail,  which  the  respondent 
specially  founded  on,  as  entirely  superseding  the  appellant's 
claim,  to  this  effect:  "  Declaring  always,  as  it  is  hereby  specially 
"  provided  and  declared,  and  by  acceptance  hereof,  the  said 
"  Alexander  Gibson  and  his  heirs  male,  whom  failing,  the 
"  other  persons  substituted  to  him,  as  aforesaid,  shall  be  bound 
"  and  obliged  to  satisfy  and  pay  all  my  just  and  lawful  debts 
"  and  funeral  charges.  Item,  to  fulfil  and  perform  the  whole 
"  obligations  prestable  by  me  at  my  death."  "  Also,  to  make 
"  payment  of  such  sums  and  legacies  as  I  shall  think  proper  to 
"  leave  and  bequeath."  He  left  £10,000  in  legacies,  declaring 
that  his  moveable  estate  should  be  first  liable,  and  failing  it 
to  pay  the  legacies,  his  entailed  estate  should  be  liable. 

Sir  John  Carmichael  succeeded  the  Earl  as  heir  of  tailzie. 
He  completed  his  title  as  heir  of  entail,  and  of  course  took 
upon  him  the  conditions  and  clauses  in  favour  of  third  parties  ^ 
contained  in  that  entail,  whatever  they  were.  Sir  John  also  *c 
executed  an  ante-nuptial  contract  of  marriage,  and  became^ 
bound  to  settle  the  whole  estates  comprehended  in  Lonfc* 
Hyndford's  entail,  on  the  eldest  son  of  the  marriage,  whonn^i- 
failing,  upon  the  other  substitutes  in  that  entail,  including  th*^ 
estate  of  Easter  Hailes. 

The  appellant  was  the  only  surviving  child  and  daughi 
of  Sir  John,  and  claimed  as  heir  at  law  and  of  line  of  Jam^ 
Carmichael,  W.S.,  her  great  granduncle,  and  passing  by  h^, 
own  father,  expede  a  general  service  to  him. 

The  respondent  succeeded  to  Sir  John  as  heir  of  ent 
and  was  served  heir  male  of  tailzie,  and  provision  to  1 
brother. 

The  present  action  having  been  raised  by  the  appellant, 
was  met  by  one  on  the  part  of  the  respondent,  to  haves 
found  that  she  was  liable  for  the  onerous  deeds  and  obli^ 
tions  of  her  father,  who  was,  at  least,  apparent  heir,  iul 
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than  three  years  in  possession  of  the  estate  of  Hailes,  and        1M6. 
bound  to  make  up  a  proper  title,  in  her  person,  in  terms  of  the  CARMICHAEI~ 
Act  1695,  c.  24,  to  the  said  Easter  Hailes,  and  re-convey  the         &c- 
same  to  the  respondent.  carmichael. 

In  law  the  respondent  pleaded,  that  where  a  person  accepts 
or  takes  benefit  from  a  deed  of  settlement  of  any  kind,  which 
contains  conditions  and  clauses  in  favour  of  third  parties,  and 
makes  the  same  the  title  of  his  possession,  he  becomes  person- 
ally liable  to  conform  and  make  effectual  the  settlement  in  all 
its  parts,  so  far  as  he  has  the  power  of  doing  it,  and  is  com- 
pletely barred  from  attempting  any  thing  to  defeat  or  coun- 
teract the  settlement,  or  any  part  thereof.  He  may  repudiate 
the  settlement,  if  he  chooses,  in  toto9  but  he  cannot  be  allowed 
to  accept  of  a  part,  and  at  the  same  time  to  shake  himself 
loose  of  all  the  rest,  and  even  to  take  steps  for  defeating  it, 
and  rendering  it  ineffectual. 

The  Second  Division  pronounced  this  interlocutor,  which 

'was  unanimous :    "  Find   that   the   late  Sir  John   Gibson 

**  Carmichael,  by  his  acceptance  of  the  estates  of  Skirling  June  27,  and 

*c  and  others,  under  the  entail  executed  by  the  late  John,  Ju|y 7  18u9- 

"  Earl  of  Hyndford,  his  granduncle,  by  the  measures  taken 

"  by  him  in  pursuance  of  that  acceptance,  and  also  by  the 

*"c  representation  he  incurred  generally  to  the  said  Earl,  con- 

**  tracted  a  valid  and  onerous  obligation  to  make  up  proper 

**and  effectual  titles  to  the  estate  of  Easter  Hailes,  and  to 

**  subject  the  same  to  an  entail,  in  the  terms  of  that  executed 

**  by  the  Earl  of  Hyndford,  of  the  estates  of  Skirling  and 

**  others ;  and  that  this  obligation  will  descend  on  the  pursuer, 

u  the  daughter  and  heir  of  line  of  the  said  Sir  John  Gibson 

u  Carmichael,  in  virtue  of  the  statute  1695,  c.  24,  whenever 

€i  she  enters  heir  on  the  estate  of  Easter  Hailes,  to  her  great- 

i(  granduncle,  James  Carmichael :    Find   that  the  said"  Sir 

u  John  Gibson  Carmichael  endeavoured  to  implement  the  said 

"  obligation,  but  that  the  titles  expede  for  the  purpose,  labour 

u  under  defects  which  expose  them  to  reduction  at  the  in- 

*  stance  of  the  heir  of  James  Carmichael,  and  that  the  de- 

u  fender,  Sir  Thomas  Gibson  Carmichael,  as  heir  under  Lord 

u  Hyndford's   entail,   is   now  in  possession  of  the  estate   of 

"  Easter   Hailes,   in  right  of  the  investitures  thus  expede: 

u  Find  that  at  common  law  the  general  service  expede  by  the 

u  pursuer  to  James  Carmichael,  affords  her  a  sufficient  title 

in  point  of  form,  to  challenge  the  present  investiture  in 

favour  of  the  said  Sir  Thomas  Gibson  Carmichael,  and  the 

"*irs  of  entail;  but  find,  that  as  this  title  is  only  inchoated 
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1810.  "  and  intentative,  and  in  some  respects  defeasible,  so  it  affords 
carmicuakl,  "  no  security  to  the  defender  against  subsequent  challenges, 
&c.  ic  unles8  it  is  completed  by  an  entry  to  the  lands ;  and  that  it 
carmichael.  "  carries  no  force  sufficient  to  cut  down  the  existing  investi- 
u  ture,  except  as  it  may  become  perfected  by  such  entry ; 
"  and  also  find,  that  it  is  supported  by  no  just  and  equitable 
iC  interest,  that  can  authorize  the  depriving  Sir  Thomas  Gib- 
"  son  Carmichael,  and  the  heirs  of  entail,  the  creditors  under 
"  her  father's  obligation,  of  the  titles  of  possession,  which 
"  they  at  present  enjoy,  unless  employed  for  the  just  purpose 
"  of  entering,  and  so  undertaking  and  implementing  that 
"  obligation.  Therefore,  on  the  whole,  find,  that  the  inves- 
"  titure  of  the  defender  under  challenge,  cannot  stand  in  the 
"  way  of  the  pursuer's  entering  to  the  lands  and  estate  of 
"  Easter  Hailes ;  and  declare  it  in  so  far  ineffectual,  and 
"  reduce  and  decern  to  this  extent  accordingly ;  but  find 
"  and  declare  that  the  said  infeftment  and  investiture  chal- 
u  lenged,  must  remain  a  valid  and  effectual  title  to  the  said 
"  Sir  Thomas  Gibson  Carmichael,  and  the  heirs  of  entail  in 
"  their  order,  over  the  lands  of  Easter  Hailes,  aye  and  until 
"  the  pursuer  enters  thereon :  and  find,  that  on  her  so  enter- 
"  ing,  she  must  surrender  and  convey  the  same,  in  competent 
"  form,  to  the  defender  and  the  other  heirs  of  entail  of  the 
"  said  John,  Earl  of  Hyndford,  and  that  in  terms  of  the  said 
"  entail,  and  under  the  whole  provisions,  conditions,  and 
"  fetters  therein  expressed ;  and  they  decern  accordingly ;  but 
a  supersede  extract  till  the  first  box  day  in  the  ensuing  vaca- 
"  tion ;  and,  if  a  full  reclaiming  petition  shall  then  be  boxed,  ^ 
"  supersede  extract  until  the  same  be  disposed  of."  On  re — 
Not.  15. 1810.  claiming  petition,  the  Court  again  unanimously  adhered.* 

*  Opinions  of  the  judges : — 

Lord  Glenlee  said, — "  It  was  impossible  to  resist  the  convic- 
tion that  this  lady's  father  had  come  under  a  full  obligation  to 
implement  the  entail.  And  she,  passing  over  her  father,  to  take 
up  an  estate  from  a  more  remote  ancestor,  was  bound  to  fulfil  it." 

Lord  Meadowbank. — "  As  to  the  merits  of  the  question,  Sir 
John  received  the  entailed  estate  as  a  gift,  to  which  there  was 
added  a  condition.  Having  taken  the  gift,  he  became  bound  to 
fulfil  the  condition.  The  trammels  of  the  entail  might  have  been 
disputed  by  him,  but  the  condition  could  not.  Sir  John  became 
bound  by  the  contract  do  ut facias" 

.The  other  judges  concurred  in  these  opinions,  and  the  judgment 
was  therefore  unanimous.      Vide,  also  opinions  in  the  Faculty  col- 
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Against  these  interlocutors  the  present  appeal  was  brought        1816. 
to  the  House  of  Lords. 

CARMICHAEL, 

Pleaded  for  the  Appellant. — The  appellant  being  the  heir-  &o. 
apparent,  and  being  served  heir  in  general  to  James  Car- 
michael  in  the  estate  of  Easter  Hailes,  has  a  sufficient  title  to 
pursue  in  a  reduction  of  the  titles  on  which  the  respondent 
pretends  right  to  that  estate,  and,  indeed,  the  only  title  that 
an  heir  apparent,  pursuing  a  reduction  of  an  infeftment  sub- 
sequent to  that  of  his  ancestor,  could  make  up  by  service, 
since  a  special  service  on  his  part  would  be  liable  to  the  ob- 
jection, that  his  ancestor  was  not  the  last  infeft,  agreeably 
to  the  style  of  the  brief,  claim,  and  verdict,  in  such  special 
service. 

In  support  of  this  proposition  it  may  be  observed,  in  the 
first  place,  that  the  general  service  to  James  Carmichael  by 
the  Earl  of  Hyndford,  could  form  no  objection  to  the  general 
service  of  the  appellant.  A  general  service  to  a  person  dying 
infeft  in  heritable  subjects,  if  not  followed  by  special  service 
and  infeftment,  has  no  effect  whatever  upon  the  situation  of 
an  heir  subsequent  to  the  person  serving  generally.  It  con- 
fers, indeed,  a  title  to  set  aside  such  impediments  as  may 
obstruct  an  entry  by  special  service  and  infeftment.  But  if 
the  person  who  uses  the  general  service  dies,  without  pro- 
ceeding to  enter,  his  general  service  flies  off,  as  if  it  had 
never  existed,  and  the  next  heir  intending  to  take  up  the 
subject,  must  connect  himself  with  the  person  last  vest  and 
seised,  without  regard  to  the  incomplete  and  ineffectual  act  of 
the  intermediate  heir.  In  heritable  subjects  which  are  not 
strictly  feudal,  that  is,  which  do  not  admit  of  infeftment,  the 
rule  is  different,  as  they  are  effectually  transmitted  by  general 
service  alone,  but  in  regard  to  such  there  is  no  question  here. 

2d,  The  appellant's  title,  therefore,  to  sue  being  established, 
the  merits  of  this  reduction  are  perfectly  clear.  The  titles  of 
the  respondent  are  manifestly  bad ;  the  Earl  of  Hyndford 
not  having  made  up  any  title  to  the  estate  of  Easter  Hailes, 
could  not  effectually  convey  it  by  his  entail.  It  was  by  the 
law  of  Scotland,  not  his  property,  and  the  entail,  in  regard 
t°  it  flowing  a  non  domino9  was  void.  The  entail  being  in- 
effectual, the  precept  of  dare  constat,  granted  to  Sir  John 
Gibson  Carmichael,  and  the  other  titles  of  the  respondent,  are 
inept.    These  titles  must,  therefore,  be  reduced,  and  then  the 

lection.    The  above  is  taken  from  Hume's  Collection  of  Session 
Papers. 
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1816.        respondent  has  no  right  whatever  of  property  or  possession 
~~~~~~  of  the  estate  of  Easter  Hailes ;  his  situation  is  just  that  of  a 
&c.         mere  stranger,  having  intruded  into  the  possession,  who  must 
cabmichael.  relinquish  it  to  the  heir-apparent  of  the  person  last  infeft. 

3d,  Sir  John  Gibson  Carmichael  did  not  contract  an  on- 
erous obligation  to  execute  a  subsidiary  entail  of  the  estate  of 
Easter  Hailes,  in  terms  of  the  entail  executed  by  the  Earl  of 
Hyndford.     His  obligation  is  said  to  have  been  incurred,  1st) 
By  incurring   a  universal  representation  of  the   Earl,   and 
thereby  becoming  liable  to  an  obligation  on  his  general  repre- 
sentation to  entail  Easter  Hailes;  2dly,  By  accepting  the 
entailed  estate,  and  other  property  of  the  Earl,  under  condi- 
tions imposing  the  obligation.      3dly,  By  homologating  the 
entail  of  the  Earl.     The  first  proposition  implies  two  things, 
1st,  That  the  Earl  bound  his  general  representatives  to  exe- 
cute a  subsidiary  entail   of  Easter   Hailes;   2d,  That  Sir 
John  Gibson  Carmichael  incurred  a  general  representation  of 
the  Earl.    Both  of  these  are  erroneous.     The  first  of  these 
questions  is,  whether,  in  general,  an  entail  of  a  subject  held 
in  apparency,  creates  an  obligation  upon  the  general  repre- 
sentative of  the  entailer  to  acquire  the  estate,  and  execute  a 
subsidiary  entail  of  it  ?     On  this  point  it  was  submitted  that 
there  was  no  evidence,  that  in  general  a  legatum  rei  aliena, 
even  although  res  hceredis  ever  was  held  sufficient  in  the  law  ^ 
of  Scotland,  to  constitute  an  obligation  on  the  general  repre— ■ - 
sentative  of  the  testator  to  acquire  and  convey  the  thing.  -* 
No  authority  or  case  to  that  effect  has  been  quoted ;  anc» 
there  appears  nothing  to  exclude  the  operation  of  the  genen^^ 
rule,  that  gratuitous  deeds  bear  no  warrandice,  but  convei^ 
the  right  tantum  et  tale  as  the  donor  or  testator  had  it, 
must  be  held  pro  non  scripto,  if  he  had  no  right  to  it,  or 
right  of  conveying  it.     But  even  if  such  authority  could  W 
quoted,  that  would  not  be  sufficient  to  prove  that  an  entail 
a  subject  held  in  apparency,  could  have  such  effect.     F»— < 
1st,  A  testator  legating  res  aliena,  or  res  hceredis  must  na^^Kj 
rally  be  presumed  to  have  had  in  view,  that  the  thing  i1    ma 
not  his  own  property,  and  to  have  executed  the  legacy  t»  U^i<u 
view.    For  what,  it  may  be  asked,  should  make  him  thinks  a 
thing  his  own,  which  belonged  entirely  to  another  person,  eLUd 
with  which  he  had  no  connection  ?     But  an  entailer  convey- 
ing a  subject  to  which  he  had  not  made  up  titles,  may  very 
easily  be  supposed  to  have  understood  that  he  had  power  to 
convey  it,  and  to  have  conveyed  it  entirely  in  that  view.    For 
such  mistakes  regard  abstruse  matters  in  law,  and  are  very 


CASES  ON  APPEAL  FROM  SCOTLAND.        161 

common.     And  farther,  it  is  plain,  that  if  he  had  known  or        1816. 
contemplated  his  want  of  power,  he  would  have  cured  it  by  0ABMIcn 
making  up  titles  himself.    It  is  natural  and  reasonable,  there-         &c- 
fore,  to  think,  that  in  this  last  case,  the  entailer  had  no  con-  cabmichabl. 
temptation  whatever  of  his  own  want  of  power,  and  did  not 
at  all  intend  to  constitute  any  obligation  on  his  representative 
in  that  view.    But  if  that  be  supposed,  then,  even  indepen- 
dently of  the  strict  constitution  of  deeds  of  entail,  the  entail 
oft  subject  in  apparency  can  constitute  no  obligation  on  the 
representatives  of  the  entailer  quia  quod  potuit  non  valuit. 
idly,  An  obligation  to  entail  is  liable  to  the  strictest  construc- 
tion by  the  ^aw  of  Scotland.     Supposing,  therefore,  that  an 
entailer,  of  a  subject  held  in  apparency,  could  be  viewed  as 
having  intention  to  constitute  an  obligation  on  his  represen- 
tatives; yet  effect  could  not  be  given  to  such  intention  from 
nmt  of  certain  and  explicit  expression.     His  deed  must  be 
strictly  construed,  and  the  maxim  must  apply  quod  voluit  non 
fecit 

4.  Besides,  Sir  John  Gibson  Carmichael  did  not  incur  a 
noiveraal  representation  of  the  Earl  by  accepting  the  entailed 

e^tate  of  Skirling  and  other  property  of  the  Earl.  He  did 
**ot  incur  an  obligation  to  execute  an  entail  of  Easter  Hailes 
^^tate,  and  if  such  an  obligation  could  be  construed  against 
-*im,  it  was  only  in  valorem  of  the  funds  received  by  him.  But 
**  1  these  the  appellant  offers  to  prove,  were  expended  in  pay- 
*^g  legacies  and  debts  of  the  entailer  which  it  is  not  denied 
^"^re  preferable  to  any  claim  under  the  obligation  to  entail. 

5.  Supposing  Sir  John  Gibson  Carmichael  was  liable  in 
^^n  obligation  to  entail  Easter  Hailes,  yet  that  obligation  could 
^«3t  effectually  pass  against  the  appellant  by  the  statute  1695, 
^--  24,  even  if  the  appellant  had  entered  to  the  estate  of  Easter 
*3ailes.  The  appellant  is  said  to  represent  her  father.  But  it 
*»  an  undeniable  fact  that  Sir  Thomas  Gibson  Carmichael  like- 
*^Tse  represents  the  appellant's  father,  as  heir  in  the  entailed 
estate  of  Skirling,  and  although  this  representation  may  not 

subject  him  or  the  entailed  estate,  for  Sir  John's  proper  debts, 
y*t  it  does  most  assuredly  subject  him  to  all  debts  and  obli- 
gations flowing  from  the  entailer.  Now,  the  obligation  in 
<\*festion  is  evidently  of  this  last  description,  having  been 
cre*ted  by  the  entailer,  and  by  him  imposed  upon  himself  and 
tta  whole  aggregate  body  of  heirs  of  entail.  They  are,  there- 
***»  the  proper  debtors  in  it.  It  is  sufficient,  therefore,  to 
**f*  that  in  regard  to  any  obligation  originating  with  the  en- 
^W)  Sir  Thomas  Gibson  Carmichael,  the  heir  of  entail  now  in 
*0L.  vi.  l 
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1810.        possession,  must  be  held  as  representing  the  late  Sir  John 
carmichabi;  Gibson  Carmichael. 

&c*  Pleaded  for  the  Respondent. — 1.  The  general  service  of  the 

carmiciiarl.  appellant  does  not  afford  a  sufficient  title  to  deprive  the 
respondent  of  the  possession  of  the  estate  of  Easter  Hailes, 
unless  it  be  followed  up  by  a  special  service,  as  heir  of  James 
Carmichael,  which  would  be  altogether  unavailing  to  the 
appellant. 

2.  Whenever  she  expedes  a  special  service,  which  the 
respondent,  as  superior  of  the  lands,  could  at  any  time  compel 
her  to  do,  she  must  immediately  become  liable  to  implement 
the  onerous  obligations  incumbent  upon  her  fatker,  Sir  John 
Gibson  Carmichael,  an  intervening  heir  more  than  three 
years  in  possession,  in  terms  of  the  Act  1695,  c.  24.  Now, 
Sir  John  was  under  an  onerous  obligation  to  make  up  a 
title  to  this  estate,  and  convey  it  in  terms  of  the  entail. 

3.  He  took  up  the  whole  estates,  including  Easter  Hailes-^.. 
provided  to  him  by  the  Earl  of  Hyndford,  under  the  entaT 
executed  by  his  Lordship  in  1784,  made  up  his  titles  as  hei    __ 
of  tailzie,  and  possessed  the  estates  under  the  entail  for  su^^ 
teen   years;    and   he   further,    intromited   with   the   who*"""""*] 
remaining  property  of  the  Earl,  heritable  as  well  as  mov        e 
able,  in  virtue  of  a  general  disposition  and  conveyance  **=-    -c 
cuted  by  the  Earl  of  the  same  date  with  the  entail,  whL_  ~^h 
deeds  were  granted  in  his  favour,  under  the  positive  conditk  ^n 
imposed  upon  him  by  the  granter,  that  he  should  hold  th^esse 
estates  under  the  entail,  that  he  should  use  every  right       or 
title  which  he  might  acquire  thereto,  in  corroboration  of  the 
entail,  and  generally,  that  he  should  fulfil  all  the  obligation 
prestable  by  the  Earl  at  the  time  of  his  death,  one  of  wiiicA 
was  to  entail  the  estate  in  question. 

4.  Sir  John,  having  thus  made  his  election,  having  accord-  $ 
ingly,  in  his  contract  of  marriage  in  1779,  come  under  an  =* 
obligation  to  settle  this  estate  in  terms  of  the  entail,  having      |: 


4-: 


afterwards,  in  1800,  granted  a  procuratory  of  resignation, 
including  this  estate  of  Hailes,  to  the  heirs  called  to  the  «uc-  f= 
cession  by  the  entail,  and  having,  in  short,  approbated  that  *' 
deed  in  so  many  ways,  was  not  entitled  to  reprobate  it,  by  ^ 
afterwards  insisting  on  a  reduction  of  the  entail  so  far  as  ^ 
regarded  this  estate.  * 

5.  The  appellant  is  in  this  respect,  in  no  better  situation      j 
than  her  father :   for,  by  passing  by  her  immediate  ancestor 
who  was  more  than  three  years  in  possession  of  the  estates 
she  becomes  immediately  liable  to  all  the  onerous  obligation^ 
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incumbent  upon  him,  and,  therefore,  were  she  to  succeed  in        i8i& 
reducing  the  present  investiture  so  as  to  obtain  possession  of  0ABMI0HABL> 
the  estate,  she  is  bound  immediately  thereafter  to  reconvey         &c- 
the  estate  to  the  respondent  as  heir  of  entail,  under  the  con-  oarmiohakl. 
ditions,  provisions,  and  restrictions  imposed  by  that  deed,  upon 
the  maxim,  guia/rustra  petis  quod  mox  es  restiturus.   The  appel- 
lant has,  therefore,  no  interest  to  insist  in  the  present  action. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby  affirmed. 

For  the  Appellant,  J.  II.  Mackenzie,  Fra.  Homer. 

For  the  Respondent,  Wm.  A  dam,  Sir  Saml.  Romilly,  John 

Clerk,  John  Jardine. 


GRAHAM,  &C. 

\ppellants ;  »• 

*  £  DIXON,  &c. 


William  Cuninghame  Bountine  Cun-^ 
inghame  Graham,   Esq.   of  Gartmore, 
Finlayson,    and    Ardoch,    and    JEneas 
Morrison,  Writer,  Greenock,  Tacksman 
of  the  Fishings,   . 

Jobn  Dixon,  Esq.,  present  Provost  of  the^ 
Royal  Burgh  of  Dumbarton,  and  the  other  | 
Magistrates  and  Councillors  of  Dumbar-  }>  Respondents. 
ton,  for  themselves,  and  as  representing  I 
the  Community  thereof,        -  -J 

(Et  e  contra). 
House  of  Lords,  19th  June  1816. 

Salmon  Fishings — Yaiks — Stake  Nets. — (1.)  In  a  dispute  raised 
by  mutual  declarators  as  to  the  rights  of  salmon  fishings,  Held 
that  both  parties  had  established  a  right  to  a  salmon  fishing.  (2.) 
The  appellant's  title  bore  reference  to  the  fishings  in  these  words : 
4,cum  piscatione  de  lie  yair  de  Ardoch,"  and  nothing  was  said 
about  stake  nets  in  the  other's  right,  and  stake  net  fishing  being 
claimed  by  both  parties,  the  appellants  contending  that  yairs 
necessarily  included  and  meant  a  stake  net  fishing.  Held  that 
wither  party  was  entitled  to  establish  any  species  of  stake  net 
fishing  within  the  bounds  in  question.     Affirmed  on  appeal. 

The  royal  burgh  of  Dumbarton  holds  grants  from  the 
Crown  of  the  salmon  fishings  of  Clyde,  from  the  mouth  of 
the  Kelvin,  which  is  situated  about  ten  miles  above  Dum- 
barton to  the  head  of  Loch  Long,  about  twenty  miles  below 
Dumbarton.     The  burgh  has  likewise  a  royal  grant  of  the 


1816. 


GRAHAM. 
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1810.        river  Leven,  and  the  salmon  fishing  in  it,  which  river  is  the 

&c#  outlet  from  Lochlomond,  and  enters  the  Clyde  at  a  distance 

v-  .       of  about  ten  miles.     Dumbarton  Castle  stands  in  the  angle 

DIXON,  &C.  i   l  i         •  •  /•    i         /-*i      l  it 

formed  by  the  junction  of  the  Clyde  and  Leven. 

The  respondents  stated,  that  while  thus  possessing  a  right 
to  the  salmon  fishings  of  the  Clyde,  from  the  mouth  of  the 
Kelvin  to  the  head  of  Loch  Long,  yet  that,  on  the  other 
hand,  some  proprietors  of  the  estates  on  the  banks  of  the  Clyde 
within  the  same  bounds,  held  in  their  charters,  grants  of  the 
fishings  of  particular  yairs,  which  are  low  dykes  of  stone 
built  within  flood  mark  to  detain  herrings  and  other  small 
fish  that  swim  low  in  the  water.     Among  these  was  the  pro- 
prietor of  Ardoch,  the  appellant.     They  stated,  further,  that 
the  appellant  had,  by  his  ancient  titles,  a  right  to  the^fishings 
of  the  yair  of  Ardoch,  which  was  an  old  stone  fabric  then  in 
ruins.     They  alleged  it  was  a  herring  yair,  constructed  in  the 
form  of  a  crescent,  with  the  horns  turned  up  the  river.     The    * 
respondents  and  their  tenants  having  erected  a  yair  in  the^ 
form  of  a  stake  net  on  the  shores  of  Ardoch,  below  that  ofe« 
the  appellant,  whereby,  as  the  appellant  stated,  the  fish  ap— ■ «« 
preaching  towards  the  appellant's  yair  were  intercepted,  h^j 
brought  an  action  of  declarator  against  the  town  of  Diinr_ 
barton,  which  was  met  by  another  action  of  declarator  on  th^cr 
part  of  the  town,  against  the  appellants,  who  had  also  prr^  - 
ceeded  to  erect  stake  nets  on  the  sands  opposite  to  Ardoch. 

The  appellant  Mr  Graham's  summons  set  forth  his  title  to  W    , 
to  the  lands  of  Ardoch,  "  cum  piscatione  de  lie  zair  de  Ardocbrzu, 

The  respondents'    titles    conveyed   "totum   et   integrc=m 
"  dictum    fluvium   de   Leven,  a  Balloch   ad  castrum  d£_  <ti 
u  burghi,  cum  piscationibus  salmonum,  et  aliorum  pisciunv     /a 
"  eadem ;  una  cum  libertate  ejusdem,  ex  utroque  latere      ad 
"  metas  fluctuum  maris ;  ac  etiam  libertatem  dicti  fluvii      de 
"  Clyde,    cum  piscationibus    salmonum   aliorumque  pisctmstn, 
"  intra  bondas  praedict,  viz.,  inter  dictam  aquam  de  Reiving 
"  et  caput  de  Lochlong ;  possidendo  per  eos,  eorumque  mo* 
"  cessores,   adeo   libero  sicut  ipsi   aut  eorum  predecessor^ 
"  easdem  alioque  tempore  praeterito  possidebant."  i 

The  respondents,  with  respect  to  their  right,  stated  that  the  "jj 
above  grant  conferred  on  the  town  of  Dumbarton,  1st,  The  V 
river  of  Leven  from  Balloch  to  the  castle  of  the  said  burgh, 
with  the  fishery  of  salmon  and  other  sorts  of  fish  in  the  same, 
with  the  freedom  of  the  river  on  both  banks  to  the  sea.  2d, 
There  was  thereby  granted i  the  liberty  of  the  said  river  Clyde,' 
that  is,  the  freedom  of  navigation  therein,  along  with  ti*6 
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other  royal  burghs.     And  3d,  The  fishery  in  the  Clyde  of       1816- 

salmon  and  other  fishes,  between  the  water  of  Kelvin  and  oraham,  &c. 

the  head  of  Lochlong,  to  be   possessed   as  freely  as  their    DIX0J  &a 

predecessors  had  done  in  past  time.     They  farther  stated, 

that  the  charter  founded  on,  ratified  prior  charters  granted 

by  Alexander  II.,  who  began  his  reign  in  1213,  David  II., 

and  James  III.     And  under  these,  they  contended  that  they 

had  exclusive  right  of  salmon  fishing  opposite  to  the  lands  of 

Ardoch,  and  that,  consequently,  they  had  a  right  to  prosecute 

that  fishery  by  means  of  stake  nets.     On  the  other  hand  the 

respondents  contended,  with  respect  to  the  appellant's  titles, 

that  these  contained  no  grant  of  salmon  fishing,  and  that  they 

imported  nothing  more  than  the  grant  of  a  permanent  fixture 

of  known  structure.    In  short,  a  yair  in  the  form  of  a  crescent, 

with  the  horns  turned  upwards,  and  consisting  of  a  dike  of 

loose  stones  of  three  or  four  feet  in  height,  and  only  calculated 

to  take  herrings. 

After  a  proof,  Lord  Meadowbank,  Ordinary,  pronounced 
this  interlocutor  in  the  mutual  declarators: — "Sustains  thep60-3*  J810,? 
**  titles  to  pursue  hinc  inde  in  the  mutual  declarators,  and  case,  Dec.  3, 
*c  finds  that  the  parties  have  thereby  established  a  sufficient 1811, 
**  right  to  the  ancient  grants  respectively  founded  on.     Finds 
**  that  the  right  to  the  yair  of  Ardoch,  implies  a  right  to  every 
c*  aort  of  fishes  that  might  be  caught  in  such  yair,  whether 
**  salmon  or  other  fishes,  and  that  a  right  to  a  yair  confers 
**also  a  right  to  improve  its  form  and  capacity  for  taking 
u  fishes  in  every  lawful  manner  used  in  a  fishing  by  yairs, 
"  according  to  the  skill  and  attainments  of  the  time  of  fishers 
"  by  yairs.     Finds  that  a  stake  net  fishing  adjusted  to  the 
u  yair  of  Ardoch,  is  a  fishing  of  the  yair  of  Ardoch  according 
a  to  the  present  practice  of  fishing  by  yairs.     Finds  no  evi- 
"  dence  of  the  town  of  Dumbarton  having  exercised  a  right 
"of  yair  fishing,   or  having  obtained   any  grant  for   that 
u  purpose,  or  having  acquired  any  right  of  salmon  or  other 
"  fishing  by  the  positive  prescription,  incompatible  with  the 
"right  of  Mr  Bountine    Cuninghame   Graham,  or   of  his 
"  authors,  to  the  yair  of  Ardoch,  and  that  a  possession  of  the 
"said yair  sufficient  to  have  prevented  any  such  prescription, 
"  has  also  been  established  on  the  part  of  the  said  Mr  Boun- 
"tine  Cuninghame  Graham.     Therefore,  finds  that  the  town 
*  of  Dumbarton  has  no  right  to  establish  a  yair  or  stake  net 
u  fishing  on  any  part  of  the  shore  of  Ardoch,  or  to  carry  on 
u  any  species  of  salmon  fishing  there,  by  net  and  coble,  or 
u  otherwise,   so  as  to  demolish  the   yair  of  Ardoch  or  the 
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1816.        u  appurtenances  thereof,  or  injure  the  said  yair  fishing,  by  any 
I      u  operations  carried  on  opposite  to  the  shore  of  Ardoch,  so  far 

GRAHAM,  &0.  r  .  Vf      ,  ,  ,  ,     ,.  .  t_ 

v.  "  as  the  Clyde  is  there  ndeable ;  decerns,  and  dispenses  with 

dixon,    c.    u  any  representatjon#»     On  representation,  his  Lordship  ad- 
May  13, 1812.   u  hered^  issuing  the  note  below^ 

These  interlocutors  were  brought  under  the  review  of  the 
Not.  27, 1812.  Second  Division  of  the  Court  who  pronounced  this  interlocutor : 
— "  The  Lords  having  resumed  consideration  of  this  petition, 
"  and  advised  the  same,  with  the  answers  thereto ;  in  terms 
"  of  the  Lord  Ordinary's  interlocutor  submitted  to  review, 
"  sustain  the  titles  to  pursue  hinc  inde  in  the  mutual 
"  declarators,  and  find  that  the  parties  have  thereby  estab- 
"  lished  a  sufficient  right  to  the  ancient  grants  respectively 
"  founded  on  ;  quoad  ultra  recall  said  interlocutor ;  find  that 
"  neither  of  the  parties  are  entitled  to  establish  any  species 
"  of  stake-net  fishing  within  the  bounds  in  question.  Find 
"  that  Mr  Graham  and  his  tenant  are  entitled  to  repair  and 
"  uphold  the  yair  of  Ardoch,  according  to  ancient  usage,  and 
"  decern  and  declare  accordingly."  On  another  reclaimin 
Jon.  16  and  19,  petition,  the  Lords  found  "  that  Mr  Graham  and  his  tenan . 
181  "  "  are  entitled  to  repair  and  uphold  the  yair  of  Ardoch,  an*^^ 

"  according  to  ancient  usage,  to  possess  and  enjoy  the  sam»»  ^m 
"  and  decern ;  and  with  this  variation,  adhere  to  the  inte  ^^ 
"  locutor  reclaimed  against,  and  refuse  the  desire  of  bo**-^w 
"  petitions." 

The  present  appeal  against  these  interlocutors,  was  broug^^f 
by  the  appellants  and  a  cross  appeal  by  the  respondents,  jj 
so  far  as  the  interlocutors  were  not  sufficiently  favourable^  tc 
them. 

Pleaded  for  the  Appellants. — 1st,  Because  the  appellant^, 
Mr  Graham,  and  his  ancestors  have,  from  a  period  prioar-  to 
1560,  down  to  the   present  time,   possessed   under  exp~xness 
grants  from  the  Crown,  a  right  of  salmon  fishing  by  yair,  on 
the  shores  of  Ardoch.     And  though  the  respondents  t*are 
adduced  what  they  call  right  to  the  salmon  fishings  in    tie 

*  Note  by  the  Lord  Ordinary  : —  j 

"  The  points  chiefly  attended  with  difficulty,  seem  to  the  Ordi-      f 
"  nary  to  be  the  right  of  converting  an  old  yair  into  a  modem      • » 
"  yair,  by  stake  nets.     This  certainly  requires  the  fullest  con- 
"  sideration  of  the  Court ;  and  the  Ordinary  conceives  that  his 
"  interlocutor  is  little  more  than  a  proper  step  for  such  discussion, 
"  as  he  followed,  on  pronouncing  it,  only  the  analogy  of  mills  and      . 

"  mill  dams,  and  the  like."  \ 

.! 
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Clyde,  under  a  charter  from  James  VI.,  which  ratifies  charters        1816. 
of  older  dates,  and  the  respondents  have  possessed  such  fish-        HAM  . 
ing  on  these  titles  up  to  the  time  when  the  new  erections  were  »• 

made,  yet  none  of  the  prior  charters  ratified  by  that  of  James    DIXON»    °- 
VI.  contained  any  title  to  salinon  fishing  in  the  Clyde,  and, 
therefore,  the  respondents'  right  to  salmon  fishing  in  the  Clyde, 
must  entirely  depend  on  the  terms  of  that  charter  of  James 
VL,  which  is  of  a  date  long  posterior  to  the  title  produced 
by  the  appellants.     By  the  charter  of  James  VI.,  the  free- 
dom of  the  river  Clyde,  or  the  right  of  exacting  toll  or  custom 
between  the  Kelvin  and  the  head  of  Loch  Long  (which  had 
previously  belonged  to  the  burgh),  was  confirmed  and  granted 
of  new ;  but  the  grant  of  salmon  fishing  contained  in  that 
charter,  is  in  express  terms  limited  to  the  previous  possession 
of  the  community.     Nothing  can  be  more  preposterous  than 
to  maintain  that  the  community,  by  that  charter,  obtained 
right  to  all  the  salmon  fishings  between  the  Kelvin  and  Loch 
Long,  as  nineteen-twentieths  of  the  salmon  fishings  within 
these  extensive  bounds,  were  then,  and  have  continued  ever 
since,  to  be  possessed  by  other  proprietors,  under  grants  from 
the  Crown  of  a  much  more  ancient  date  than  those  of  the 
respondents.     These  titles  are  not  solely  confined  to  a  fishing 
of  the  yair  of  Ardoch,  but  embrace  a  salmon  fishing  within 
the  designation  of  yair  fishing,  unless  otherwise  restricted, 
and  a  grant  of  yair  fishing  from  the  Crown  must  necessarily 
convey  a  salmon  fishing. 

2d.  By  the  law  of  Scotland,  there  is  no  regulation  known 
hy  which  the  proprietors  of  yair  fishings  are  restricted,  as  to 
the  materials  to  be  employed  in  the  construction  of  a  yair,  or 
as  to  the  shape  in  which  the  same  may  be  formed.  The 
Court  have  held  stake  nets  to  be  a  species  of  yair,  and,  there- 
fore, not  legal,  where  yairs  are  prohibited,  but  while  here 
they  have  found  the  appellant  entitled  to  a  yair,  they  have, 
inconsistently  with  that  finding,  found  him  not  entitled  to  a 
stake  net  fishing.  A  yair  fishing  includes  a  stake  net 
fishing. 

Pleaded  far  the  Respondents. —  1st,  The  respondents,  by  a 
charter  from  the  Crown,  followed  by  possession,  have  an 
exclusive  right  to  the  salmon  fishings  in  the  river  Clyde, 
opposite  to  the  lands  of  Ardoch.  No  party  has  a  right  to 
intrude  upon  that  estate,  which  is  lawfully  vested  in  the 
respondents.  2d,  The  appellant,  Mr  Graham  of  Gartmore, 
tas  no  right  to  a  salmon-fishery  in  the  river  Clyde.  He 
holds  only  a  grant  of  the  yair  of  Ardoch.     This  is  merely  a 
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1816.  particular  fabric.  It  never  was  a  salmon-fishery,  and  cannot 
graham,  &c.  lawfully  be  converted  into  one,  to  the  prejudice  of  the 
estate  vested  in  the  respondents.  3d,  The  appellant,  Mr 
Graham,  has  no  right,  by  his  charter,  to  a  particular  mode 
or  fashion  of  fishing.  He  has  merely  a  right  to  a  particular 
known  fabric  called  Ardoch  yair,  or  the  yair  of  Ardoch. 
4th,  As  Ardoch  yair  is  an  ancient  and  well  known  fabric, 
constructed  for  taking  herrings  and  white  fish,  the  stake  net, 
which  is  a  newly  invented  instrument  for  taking  salmon,  is 
not  an  improvement  of  this  fabric,  but  a  totally  different 
instrument.  5th,  The  stake  net  constructed  by  the  appel- 
lants for  taking  salmon,  blockades  the  river  Leven,  and  unduly 
injures  the  salmon  fishery  of  that  river.  6th,  The  stake  net 
erected  by  the  appellants,  is  an  instrument  which  cannot 
lawfully  be  used  for  taking  salmon  in  Scottish  rivers. 

On  the  cross  appeal : — 

1.  The  law  of   Scotland    rejects    popular    actions.     Mr 
Graham  of  Gartmore  has  no  legal  title,  and  no  interest  to 
complain  of  the  mode  in  which  the  Magistrates  of  Dumbarton  ^ 
exercise  their  salmon  fishery.     He  can  lose  nothing  by  theirs 
using  a  stake  net,  and  it  was  not  competent  for  the  Court  oft* 
Session  to  sustain  any  action  or  judicial  process  instituted  bjj^ 
him  or  his  tenant,  for  the  purpose  of  interrupting  or  restraining  x 
the  Incorporation  of  Dumbarton  in  establishing  a  stake  ner^ 
or  any  other  instrument  which  they  could  devise  for  taking— 
salmon.     2d,  Mr  Graham  of  Gartmore  has  no  right  to  alt»*^ 
the  form  or  position  of  the  yair  of  Ardoch.     This  ought 
have  been  declared  by  the  Court  of  Session  in  Scotland. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  coi^mj 
plained  of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Sir  Saml.  Romilly,  John  Clerk,  Ja^^?^ 

Moncr^&ifi 
For  the  Respondents,  Wm.  Adam,  Ro.  Forsyth. 


1816.  [Fac.  Coll.,  Vol.  xvi.,  p.  429.] 

mollb       Wm.   Molle,  W.S.,  Trustee  of  the  Rev.) 
iddell.         JoHN   Edgar,  Minister  of  the  Gospel  atV    Appellant; 
Lymington, ) 

Wm.  Riddell  of  Camiestoun,  Esq.,  W.S.,         Respondent. 
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House  of  Lords,  19th  June  1816.  1816. 


MOLLS 

Fee  or  Liferent — Alteration  op  Destination  —  Negative  v. 


BIDDBLL. 


Prescription — Parole  to  Contradict  Writing — Mandate. 
1st,  Held  that  a  destination  to  the  grantor's  daughter  in  life- 
rent, and  to  the  heirs-male  of  her  body,  whom  failing,  to  the 
heirs-female  of  her  body  in  fee,  gave  a  fee  to  the  daughter,  and 
that  she  had  power  to  alter,  and  had  effectually  altered  the  des- 
tination, though  in  a  form,  so  as  to  create  qualification  for  voting. 
2d,  Held,  that  the  destination  in  the  reconveyance  of  the  do- 
minium utile  in  1779,  must  be  held  preswnptione  juris  to  have 
been  authorized  by,  and  (he  act  of,  Mrs  Hunter,  the  daughter, 
and  that  parole  evidence  was  incompetent  to  cut  down  that  desti- 
nation, or  to  prove  the  contrary.  3d,  Held,  that  the  service  of 
Colonel  Hunter  during  his  absence  abroad,  was  sufficiently  au- 
thorized under  the  general  commission  held  by  the  respondent 
to  manage  his  affairs. 

Richard  Edgar,  Esq.  of  Newton,  stood  vested  in  the  estate 
of  Newton.  He  had  two  sons,  but  they  had  predeceased 
**im.  His  only  daughter  was  married  to  Dr  Hunter  of  Lint- 
tfcill  in  Roxburghshire. 

Of  this  date,  he  executed  a  general  disposition  of  his  estate  Sept.  2, 1766L 
^Jkd  effects  heritable  and  moveable  in  favour  of  his  daughter, 
Abs  Hunter,  and  her  heirs  and  assignees^  to  take  place  at  his 
«3eath. 

In  December  of  the  same  year,  he  executed  a  deed,  settling  Dec.  15, 1766. 
kis  estate  upon  his  daughter,  Mrs  Hunter,  "  in  liferent,  and 
**  to  the  heirs-male  to  be  procreated  of  her  body,  by  the  pre- 
^sent  or  any  subsequent   marriage;  whom  failing,  to   the 
**  heirs-female  of  her  body  in  fee ;  wham  failing y  to  my  own 
**  nearest  heirs  whatsoever,  also  in  fee,  heritably  and  irredeem- 
*'  ably,  &e."     There  was  no  revocation  of  the  former  deed  of 
2d  September  in  this  latter  deed ;  and  Mr  Edgar  died  on 
18th  March  1767,  following. 
1  After  his  death,  Mrs  Hunter  and  her  husband  made  up 

%      titles  to  the  estate  of  Newton,  by  special  service  and  retour, 
1     of  this  date,  neglecting  altogether  the  personal  deed  of  1766,  April  30, 1767. 
1     and  serving  herself  as  "  nearest  and  lawful  heir  of  her  father." 
Cjnm  this,  she  was  infeft  in  the  fee  of  the  estate. 

In  1779,  Mrs  Hunter  and  her  husband  having  resolved 
to  create  freehold  qualifications,  upon  their  estates  in  Ber- 
wickshire and  Roxburghshire,  and  to  settle  those  estates  of 
^  so  that  the  fee  of  both  estates  should  go  together  in 
Ae  same  channel,  the  respondent,  Mr  Riddell,  who  was  the 
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1816.        Doctor's  nephew,  and  ordinary  man  of  business,  was  employed 
MOLLE       in  framing  the  deeds. 
v-  At  that  time  they  had  four  children  alive,  Richard  Edgar 
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July  20, 1779.    Hunter,  William  Hunter,  and  two  daughters. 

Aug.  6, 1779.  Of  this  date,  the  Doctor  executed  a  procuratory  of  resigna- 
tion of  his  estate  of  Linthill,  upon  which  a  Crown  charter  was 
expede,  in  favour  of  himself  and  his  heirs  and  assignees.  He 
then  granted  a  feu  right  of  the  property  of  that  estate  to  the 
respondent,  Mr  Riddell ;  and  after  having  made  a  liferent 
disposition  of  as  much  of  the  superiority  as  created  a  vote  in 

Sept  20, 1779.  favour  of  another  relation,  Robert  Riddell,  he  conveyed  the 

Sept.  21, 1779.  remainder  of  it,  which  afforded  a  separate   vote,  to  and  in 
favour  of  himself  in  liferent,  "  and  Edgar  Hunter,  his  eldest 
"  son,  and  his  heirs  and  assignees,  whom  failing,  to  William 
"  Hunter,  his  second  son,  and  his  heirs  and  assignees,  heritably     -. 
"  in  fee." 

The  deed  of  retrocession  of  the  dominium  utile,  executed  by^w 
the  respondent  of  equal  date  with  the  last  mentioned  liferent*^ 
dispositions,  proceeded  on  the  narrative  of  the  conveyance  0*^3 
the  feu  of  the  property  having  been  made  to  him  in  trusta^ 
and  therefore  reconveyed  the  same  to  the  Doctor,  in  the  pre^^« 
cise  terms,  and  under  the  same  destination  with  that  con^»„ 
tained  in  the  disposition  of  the  superiority  by  the  Doctor,  •* 
himself  in  liferent,  and  his  two  sons  successively,  and  tJi 
heirs  and  assignees  in  fee. 

In  regard  to  Mrs  Hunter's  estate  of  Newton,  the  diffei 
deeds  were  made  out  in  precisely  similar  terms,  the  rec< 
vcyance  by  the  respondent  Riddell,  being  "  to  and  in  fav< 
"  of  Mrs  Margaret  Edgar  alias  Hunter,  spouse  of  Willi,  —nm 
"  Hunter,  Esq.   of  Linthill,  physician,  and  to  him,  the  s^s-aid 
"  William  Hunter,  and  longest  liver  of  them  two,  in  *~»  on. 
"  junct  liferent,  and  to  Edgar  Hunter,  their  eldest  son,        fa 
"  heirs  and  assignees  ;  whom  failing,  to  William  Hunter,  fXueir 
u  second  son,  his  heirs  and  assignees,  heritably  and  irredfe^ni- 
"  ably  in  fee."     Reserving  full  power  to  Mrs  Hunter  to     cfo- 
pose  of  her  estate  at  pleasure,  as  if  she  had  the  "  absolute  #e 
"  and  property  of  this  land."     Upon  this  reconveyance    /i- 
feftment  followed.  * 

These  deeds,  the  respondent  stated,  were  intended  to  ac- 
complish, and  did  accomplish,  not  merely  the  political  end      ~< 
of  making  votes,   but  the  special  purpose  of  changing  the      i 
previous  and  original  destination,  and  a  perfect  settlement     ? 
of  the  estate  of  Newton  at  sametime.  i 

The  second  son,  and  likewise  the  two  daughters,  surviv^ 
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their  father,  the  Doctor,  who  died  in  January  1781,  but  they  1816. 
pre-deceased  Mrs  Hunter,  who  lived  till  May  1792  ;  and  the  MOLLE 
eldest  son  survived  both  father  and  mother.  »• 

The  respondent  had  been,  while  the  children  were  under 
age,  appointed  tutor-at-law  to  them. 

The  charter  expede  by  Mrs  Hunter  in  1779  had  never 
been  feudally  completed  quoad  the  fee,  but  only  quoad  the 
liferent. 

The  eldest  son  had  thus  a  right  to  the  superiority,  and  also 
a  right  to  the  dominium  utile.  He  had  gone  into  the  army,  and 
from  him  the  respondent  held  two  commissions,  one  for  selling 
some  detached  parts  of  Linthill ;  the  other  for  the  general  ma- 
nagement of  his  affairs.  In  virtue  of  this  last,  in  1 795,  he  ex- 
pede a  general  service  of  Colonel  Edgar  Hunter,  which  had  the 
effect  of  carrying  the  unexecuted  precept  in  the  charter,  1779. 
After  the  death  of  the  Colonel,  (Mrs  Hunter's  eldest  son,) 
fcbe  respondent  was  Dr  Hunter's  heir-at-law,  and  expeding  a 
general  service,  he  completed  a  title,  and  entered  into  posses- 
sion of  the  estates  both  of  Linthill  and  Newton. 

The  Kev.  John  Edgar  is  the  grandnephew  and  heir  of  line 
of  Richard  Edgar,  and  having  granted  a  disposition  of  the 
lands  to  the  appellant,  Mr  Molle,  who  charged  him  to  enter 
leir-of-line  and  provision  to  Mrs  Htlnter,  and  of  provision  to 
Colonel  Hunter,  thereupon  obtained  a  decree  of  adjudication 
in  implement  against  him.     Whereupon  the  appellant  raised 
the  present  action  of  declarator  and  reduction,  concluding  alter- 
nately, that  it  should  be  found  and  declared,  that  the  destina- 
tion of  the  estate  of  Newton  contained  in  Richard  Edgar's 
settlement  in  1766  was  not  altered  by  any  of  the  deeds  exe- 
cuted by  his  daughter,  Mrs  Hunter,  and  consequently  that 
Mr  Edgar,  the  grantor  of  the  trust-disposition  to  Mr  Molle 
was  entitled  to  the  estate  as  heir  of  that  destination ;  or  if 
the  deeds  executed  by  Mrs  Hunter,  did  import  an  alteration 
of  her  father's  settlement,  that  they  ought  to  be  reduced  or 
set  aside  by  the  Court,  1st,  Because  they  were  ultra  vires  of 
Mrs  Hunter  who  had  only  a  liferent  to  the  lands.    2d,  Grant- 
ing Mrs   Hunter's   power  to  alter  the  order  of  succession, 
vet  the  destination  in  the  reconveyance  of  the  fee  right,  was 
1&8erted  by  the   defender  (respondent)  without   her  autho- 
rity ;  and  3d,  Because  the  service  of  Colonel  Hunter,  as  heir 
to  his  mother,  was  unwarrantably  expede  by  the  respondent. 

The  defences  to  this  action  were,  1st,  That  Mrs  Hunter 
and  her  son,  not  having  possessed  the  estate  of  Newton  under 
the  deed  made  by  her  father  in  1766,  but  she  having  taken 
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1816.        and  made  up  title  to  it  by  a  service  as  heir-at-law,  and  be: 

MOLLB       thereupon  infeft,  and  that  being  the  radical  title  under  wh 

«•  the  estate  was  possessed  for  more  than  forty  years  before 
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present  action  was  brought,  the  settlement,  IV  66,  was  cut 
by  the  negative  prescription,  and  an  unlimited  title  establisl 
by  the  positive.  2d,  That  independent  of  prescription,  t 
whether  Mrs  Hunter's  title  was  to  be  ascribed  to  her  fath< 
deed,  1766,  or  to  her  service  and  infeftment,  or  to  both, 
was  unlimited  fiar  of  the  estate,  and  had,  as  such,  granted 
deeds  in  1779,  which  vested  the  superiority,  or  domini 
directum  of  the  estate  in  her,  and  her  assignees  simply,  a 
the  property  or  dominium  utile  in  her,  in  liferent,  but  with 
the  reserved  powers  of  a  fiar ;  and  in  her  son,  the  late  Cole 
Hunter,  and  his  heirs  and  assignees  in  fee.  That,  as  to 
superiority,  though,  no  doubt,  if  she  had  survived  her  8 
or  if  she  had  died  without  making  up  a  title,  that  superio; 
would  have  gone  to  her  own  right  heirs  as  in  hcereditaU 
her.  Yet  as  the  son  survived  her,  and  made  up  a  comp 
title  by  his  service  as  heir  to  her,  the  estate  was  no  longer  i 
but  his,  and  descended  from  him,  not  to  those  connected  v 
him  through  the  mother,  but  to  his  heirs  exparte  paterna,  t 
is,  to  the  respondent.  And  as  to  the  property,  or  domim 
utile,  as  she  never  exercised  the  reserved  powers,  her  ri 
was  a  mere  liferent,  and  the  fee  was  vested  in  her  son, 
scendible  by  the  terms  of  the  investiture  to  his  heirs  ;  Jha 
again  (as  he  left  no  nearer  heir,  and  made  no  settlement 
the  respondent.  And,  3dly,  That  the  destination  of  the  est 
in  the  reconveyance  of  the  feu  right,  was,  in  fact,  inserted 
the  direction  and  authority  of  Mrs  Hunter,  and  so  must 
held  presumptione  juris,  nor  would  any  proof  to  the  contr 
be  now  admitted  as  competent ;  and  as  to  the  service 
Colonel  Hunter,  being  expede  without  authority,  the  gen» 
commission  the  respondent  held  from  him  to  manage  his  afl 
while  abroad,  was  a  sufficient  and  good  authority  to  autho 
the  agent  to  serve  him  heir. 

The  Lord  Ordinary,  Meadowbank,  pronounced  this  ini 
Jan.  16, 1810.  locutor :  "  Having  considered  the  representation  for  the  p 
"  suer,  with  these  answers  and  the  former  proceedings,  fii 
"  that  by  the  title  made  up  under  the  former  investiture, 
"  favour  of  Mrs  Hunter,  in  1767,  the  destination  by 
"  settlement,  1766,  was  not  altered ;  but  finds  that  the  n 
"  investiture,  1779,  accomplished  by  resignation  and  a  i 
"  charter  in  favour  of  heirs  and  assignees  generally,  \ 
"  transmitted  to  Richard  Edgar  Hunter,  by  general  sen 


CASES  ON  APPEAL  FROM  SCOTLAND.       173 

u  to  his  mother,  Mrs  Hunter,  is  sufficient  to  supersede  the        181& 
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"  destination  1766,  and  agreeably  to  the  brocard  Hceres  hcere- 
*  dis  met  est  hceres  vneus,  to  render  the  heir  of  line  of  Richard  r- 

u  Edgar  Hunter,  the  heir  of  the  investiture  1779.  Of  new, 
u  finds  it  is  sufficiently  established  that  the  said  service  by 
"Richard  Edgar  Hunter  to  his  mother  was  authorized  by 
u  him,  and  that  by  his  death  without  issue,  the  defender  is 
"called  to  the  succession  by  the  investiture  1779,  and  quoad 
"  ultra,  adheres  to  the  interlocutor  represented  against,  and 
a  refuses  the  representation." 

On  reclaiming  petition  the  Court  adhered.*     On  second  Jan.  is,  isn 
reclaiming  petition  the  Court  adhered.  Deo.  13,  isn 

Pleaded  for  the  Appellants. — 1.  Mrs  Hunter  had  no  power 
to  alter  the  destination  contained  in  her  father's  settlement, 
of  date  15th  Dec.  1766.  The  destination  in  the  settle- 
ment 1766  was  to  and  in  favour  of  Margaret  Edgar,  "  my 
44  only  daughter,  and  only  child,  now  spouse  to  Dr  William 
u  Hunter  of  Linthill,  in  liferent,  and  to  the  heirs  male  to  be 
**  procreated  of  her  body,  by  the  present  or  any  subsequent 
**  marriage ;  whom  failing,  to  the  heirs  male  of  her  «body  in 
**  fee ;  -whom  failing,  to  my  own  nearest  heirs  whatsomever, 
**  also  in  fee,  heritably  and  irredeemably." 

Upon  this  destination  it  may  be  observed,  1st,  That  ex 
J^urn  verborumy  it  conveys  only  the  liferent  to  Mrs  Hunter. 
2d,  It  is  an  intricate  tailzie,  containing  several  very  remarkable 
Aviations  from  the  ordinary  course  of  succession.  The  first 
substitution  is  in  favour  of  the  heirs  male  to  be  procreated  of 
Mrs  Hunter's  body,  by  the  present  or  any  subsequent  marriage. 
If  she  had  had  issue  of  a  former  marriage,  they  would  not 
have  succeeded  under  this  substitution,  in  which  case,  her 
hxn-aUlaw  would  have  been  excluded.  The  next  substitution 
» in  favour  of  the  heirs  female  of  her  body,  by  which,  if  her 
was  by  a  second  marriage  had  succeeded,  their  female  issue, 
« sisters-german,  might  have  been  postponed  to  the  daughters 
of  Mrs  Hunter's  sons,  by  a  first  marriage,  or  to  her  own 
daughters  by  a  first  marriage.  3d,  The  last  substitution  is 
in  favour  of  the  grantor's  own  nearest  heirs  whatsomever, 
not  the  nearest  heirs  whatsomever  of  Mrs  Hunter. 

The  question  is,  Whether  Mrs  Hunter,  who  succeeded 
under  this  settlement,  had  powers  to  alter  gratuitously? 
That  she  had  it  in  her  power  to  sell  or  burden  the  estate 

*  Vide  Opinions  of  Judges  in  the  Faculty  Collection,  vol.  xvi., 
p.  429. 
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molli       present  is  a  very  different  question. 

«•  It  is,  no  doubt,  established  by  authorities  and  decisions, 

that  rights  taken  to  a  father  in  liferent,   and  his  children 

nascituris,  in  fee,  import  an  absolute  fee  in  the  father,  in 

a  question   with    creditors   and  purchasers.     This   was   the 

FntfsCred!-   decision  in  the  case  of  the  children  of  Frog,  Nov.  25,  1735, 

Children,  Mor.  after  a  full  argument. 

p.  4262.  Lawyers  are  divided  with  regard  to  the  principle  on  which 

this  doctrine  has  been  introduced  into  the  law  of  Scotland, 
a  doctrine  giving  rise  to  the  singular  anomaly  that  the  word 
liferent  should,  in  certain  cases,  become  synonymous  with 
fee,   to  which,  in   technical   language,  it  is   opposed.     The     ^ 
common  opinion  is,  that  it  has  been  derived  from  the  feudal  ^i 
maxim,  dominium  non  potest  esse  in  pendente,  because,  until^^ 
the  children  were  born  to  whom  the  fee  was  destined,  there^^- 
seemed  to  be  no  person  but  the  liferenter,  in  whom  the  pro—  ^r 
perty  could  vest. 

But,  although  it  was  decided  in  the  case  of  Frog,  and  »  w^ 
previously  understood  to  be  law,  that  a  right  granted  to  { 

father  in  liferent,  and  to  children  nascituris  in  fee,  vested         _  a 
real  fee  in  the  father ;  this  legal  subtlety  was  not  allowed  r^      ^ 
disappoint  the  will  of  the  maker  of  the  deed,  where  he  er  ^ex- 
pressly declared  that  the  father's  interest  should  be  restrict^*h^ec/ 
to  a  liferent  use  without  the  power  of  disposal,  or  of  nihjrrtiM     m, 
the  property  to  his  debts.     Therefore,  in  the  case  of  Ne     .  \ym 
lands  against  the  creditors  of  Newlands,  in  which  an  est^Kife 
was  conveyed  to  John  Newlands  "  during  all  the  days  of     ~~3u3 
"  lifetime,  for  his  liferent  use  allenarly,  and  to  the  heirs  lc^tr- 
"  fully  to  be  procreated  of  his  body,  in  fee,"  it  was  found  tZ3hat 
the  father's  creditors  could  not  attach  the  estate,  the  w~«rd 
allenarly  clearly  indicating  that  the  right  in  the  father  sbo^JJ 
be  restricted  to  a  naked  liferent.     The  feudal  difficulty-    in 
that  case  was  got  over,  by  supposing  a  fiduciary  fee  to   be 
vested  in  the  father  for  behoof  of  his  children.     The  report 
bears  that  "  a  majority  of  the  Court  were  of  opinion,  that,  in 
"  the  present  case,  it  is  to  be  held  fictione  juris,  that  a  fiduciary 
"  fee  was  vested  in  Lieut.  Newlands,  but  which  substantially 
"  is  no  more  than  a  liferent,  as  it  excludes  the  power  of  dis- 
"  posal,  either  onerously  or  gratuitously."     There  are  tw< 
cases,  therefore,  finally  settled.     If  the  grant  is  to  the  fathe 
in  liferent,  and  to  the  children  nascituiis  in  fee,  and  if  tlier: 
is  no  express  intention  that  the  father  shall  be  limited  to 
liferent  use,  then,  in  a  question  with  creditors  and  purchaser 
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upon  property  by  implication,  when  the  interest  of  creditors 
and  purchasers  is  involved.     On  the  other  hand,   if  there  is  »• 

an  express  declaration  that  the  father  shall  be  limited  to  a 
liferent,  as,  for  example,  if  the  grant  is  to  the  father  in  liferent 
only,  and  to  the  children  in  fee,  then  the  feudal  maxim  is 
got  the  better  of  by  the  fiction  of  a  fiduciary  fee,  and  the 
estate  is  not  affectable  by  the  father's  deeds,  even  in  questions 
with  creditors  or  purchasers. 

2.  But  granting  Mrs   Hunter  had   power  to   alter    the 
destination  in  her  father's  settlement,  the  deeds  which  she 
executed  were  not  effectual  to  accomplish  that  alteration  with 
regard  to  the  dominium  directum,  or  superiority  of  the  estate. 
The  Court  of  Session  were  unanimously  of  opinion  that  Mrs 
Hunter's  service  as  heir  of  line  to  her  father,  did  not  alter 
the  destination  either  of  the  property  or  superiority.     But  it 
is  contended,  that  the  charter  passed  in  1779,  in  order  to 
separate  the  property  from  the  superiority,  and  to  confer  a 
fieehold  qualification  on  the   respondent,  had  the  effect  of 
altering  the  destination  of  the  superiority,  because  the  supe- 
riority is  conveyed  by  that  charter  to  Mrs  Hunter's  heirs 
and  assignees.     In  support  of  this  proposition,  the  respondent 
relied  upon  the  authority  of  Stair  and  Bankton.     Stair  has 
said,  "  Tailzies  also  being  constitute,  are  broken  or  changed 
44  by  the  consent  of  the  superior   accepting   resignation  in  stair,  B.  H., 
*  favour  of  other  heirs,  whether  the  resigner  resign  in  favour  ut  3' p' 
a  of  himself,  or  his  heirs  whatsomever,  or  in  favour  of  any 
"  other,  and  their  heirs."     And  the  same  doctrine  is  repeated 
by  Bankton.  B.  ii.,  tit  3,  p. 

If  Mrs  Hunter  had  resigned  in  favour  of  heirs  expressly  683- 

different  from  the  heirs  in  her  father's  destination,  it  might 

be  admitted  that,  abstractedly  from  the  special  circumstances 

tf  this  case,  to  be  afterwards  considered,  the  destination  would 

hereby  have  been  altered.     But  the  first  question  is,  whether 

V  a  resignation   to  heirs   and   assignees   whatsoever,   Mrs 

Wtmter  intended   heirs    and  assignees    different  from  those 

cQ*rtained  in  her  father's  settlement. 

The  term  "  heirs  whatsoever,"  often  denotes  heirs  general, 
o^  heirs  of  line,  but  this  is  by  no  means  its  exclusive  sig- 
nification ;  nay,  this  is  not  its  technical  signification.  So 
Lord  Stair  has  laid  it  down.  The  term  "  heirs  whatsoever,"  stair,  B.  Hi., 
therefore,  is  the  generic  appellation,  comprehending  every  tit  5»  § 12, 
species  of  heirs ;  and  it  may  denote  any  one  species  by  the 
addition  of  the  differential  sign,  either  expressed  in  words,  or 
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1816.        implied  from  facts  and  circumstances.    Accordingly,  the  flexi- 

bility  of  this  term  has  been  insisted  on  by  all  our  authors. 

*  3.  But,  granting  that  the  destination  was  altered  with  re- 

gard to  the  dominium  directum,  or  superiority  of  the  estate, 
and  that  this  superiority  must  descend  in  terms  of  the  charter 
1779,  to  the  heirs  whatsoever  of  Mrs  Hunter,  construing  that 
word  in  the  ordinary  sense  of  heirs  of  line,  the  appellant's 
constituent  is  the  heir  of  that  new  destination,  because  the 
right  under  it  was  never  habilely  vested  in  Colonel  Hunter. 
The  respondent  expeded  a  general  service  in  favour  of  Col- 
onel Hunter,  as  nearest  and  lawful  heir  to  his  mother.     But 
this  step  was  taken  by  him  without  any  authority  from  the 
Colonel,  unwarrantably  and  illegally,  for  the  purpose  of  cany-   — 
ing  into  effect  his  own  improper  schemes.     It  therefore  fbl-  ^— 
lows  that   Colonel   Hunter   must  be  held  to  have   died  iiL^i 
apparency,  and  Mr  Edgar,  the  grantor  of  the  trust  bond, 
Mrs  Hunter's  heir  general,  must  succeed. 

4.  The  Reverend  John  Edgar,  the  appellant's  constituent 
is  heir  under  the  reconveyance  executed  by  the  respondent  < 
the  dominium  utile,  or  property  of  the  estate. 

5.  The  reconveyance  executed  by  the  respondent  upon  tht— ^ 
21st  of  September  1779  was  framed  in  direct  violation  of  i 
duty  as  trustee,  unwarranted  by  the  previous  authority, 
unsanctioned  by  the  subsequent  acquiescence  of  Mrs  Hunt 
Whether  that  lady  had  power  to  alter  the  destination  in 
father's  settlement,  and  whether  the  deeds  which  she  si£ 
were  calculated  to  effect  that  alteration,  the  respondents 
bound  by  his  own  conduct  from  taking  advantage  of  the  n^-e 
destination. 

6.  The  respondent  objected  to  the  admissibility  of  paxm* 
testimony  to  cut  down  a  written  deed ;  but  that  was  not    ~*/ 
nature  of  the  case  here.      The  question  was,  whether     ft 
deed  of  reconveyance  is  the  deed  of  Mrs  Hunter  or  not,  sm 
whether  she  ever  authorized  its  execution  at  all  ?    Or  whethej 
on  the  other  hand,  it  was  not  unwarrantably  palmed  upar 
her  for  something  totally  different  from  what  she  understax 
it  to  be,  or  that  the  particular  destination  was  wrongfull 
introduced  ?     In  such  cases  parole  is  perfectly  competent 

Pleaded  for  the  Respondent, — The  respondent  maintaine 
1st,  That  the  deed  of  1766,  independent  of  the  objection 
fraud  to  that  deed,  was  lost  by  the  negative  prescription,  & 
a  contrary  title  established  by  the  positive.  2dly,  That  I 
Hunter  being  in  the  construction  of  law  fiar,  had  comp 
power  to  alter  the  destination  of  that  deed,  and  did  so  bj 
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operations  in  1779;  and,  3dly,  That  the  appellant'3  attempt        wi* 
to  contradict  the  deeds,  as  the  act  of  Mrs  Hunter,  by  parole 
evidence,  is  incompetent,  and  nothing  relevant  has  been  con- 
descended on. 

1.  As  to  the  plea  of  prescription,  if  it  could  be  supposed  that, 
by  the  deed,  13th  December  1766,  Mrs  Hunter's  hands  were 

tied  up  in  the  manner  contended  for  by  the  appellant,  the 

obligation  or^'w*  crediti  thence  arising,  would  now  be  lost  or 

extinguished  by  prescription,  both  positive  and  negative.     Mr 

Kichard  Edgar  died  on  the  18th  of  March  1767;  and  his 

daughter,  Mrs  Hunter,  rejecting  the  settlement  which  he  had 

made  up,  proceeded  immediately  after  his  death  to  make  up 

Her  titles,  not  under  that  deed,  but  by  a  special  service  upon 

cle  preceding  investiture.     This  she  did  on  the  30th  of  April 

X  767,  and  it  was  completed  by  infeftment  on  the  4th  of  June  of 

*lat  year.    Now  the  present  action  at  the  appellant's  instance 

^was  not  raised  till  the  end  of  the  year  1807,  i.e.,  forty  years 

&nd  eight  months  after  the  date  of  the  special  retour,  and 

Arty  years  and  six  months  after  the  date  of  the  infeftment. 

Ihe  respondent  does,  of  course,   maintain   that  eten  the 

positive  prescription,  counting  from  the  date  of  Mrs  Hunter's 

infeftment  in  June  1767,  had  elapsed  before  any  effectual 

interruption  was  made  by  the  appellant  or  his  constituent. 

Jtot  supposing  no  positive  prescription  to  have  taken  place, 

the  obligation  on  Mrs  Hunter  to  fulfil  her  father  s  deed,  was 

lost  by  the  negative  prescription. 

2,  Independent  of  prescription,  Mrs  Hunter  was  absolute 
far  of  the  estate  under  her  father's  deed,  and  she  altered  the 
destination  by  the  deeds  executed  in  1779,  in  a  way  that  has 
W  the  effect  to  carry  the  estate  to  the  heirs-at-law  of  her 
*>o,  though  these  are  not  her  own  heirs.  It  is  a  rule,  as 
frmly  established  as  any  one  can  be,  in  the  law  of  Scotland, 
•hat  a  fee  of  real  estate  cannot  be  in  pendente,  and  there- 
fore cannot  vest  in  heirs  who  only  take  by  service,  where  the 
Accession  opens  to  them.  Where  lands,  therefore,  are  con- 
ned to  one  mi  liferent,  and  the  heirs  of  his  body,  or  heirs  of 

***y  kind  in  fee,  the  nominal  liferent  is  a  real  fee,  or  what,  in 

*he  civil  law,  is  called  usus  fructus  casualis,  for  as  the  fee 

c^Hnot  be  in  heirs  till  they  exist  and  are  served,  it  must 

^*tber  remain  with  the  grantor  or  pass  to  the  grantee ;  that 

**>  the  person  who,  ex  jigura  verborum,  is  liferenter.      The 

warmer  would  be  against  the  intention  of  the  deed,  but  the 

W.ter  is  a  most  reasonable  mode  of  settling  the  difficulty. 

Vested  in  fee,  therefore,  of  the  estate,  it  was  quite  competent 

m.  vi.  m 
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1816.        for  her  to  alter  the  destination  in  her  father's  settlement,  a 
molle       which  she  has  competently,  and  in  a  fit  manner,  done,  by 
deeds  of  1779. 
Vide  ante  vol.      ^o  say  tnat  "  heirs  and  assignees"  in  the  termination 
Ji'ia'  Vt™    ^is  deed  of  reconveyance,  may  refer  to  the  heirs  called 
Richard  Edgar's  deed  in  1766,  is  out  of  the  question,  t 
directly  in  the  face  of  what  was  laid  down  in  the  noted  c 
of  Douglas,  very  similar  to  the  present. 

3.  As  to  the  charge  or  allegation,  that  the  words  of 
deeds  executed  in  1779,  which  have  had  the  effect  to  ca 
the  estate  to  the  respondent,  were  inserted  by  him  without 
structions  from  Mrs  Hunter,  and  contrary  to  her  intent! 
and  the  desire  to  be  let  into  parole  evidence  to  establish  t 
it  is  sufficient  to  say,  that  the  respondent  did  everything 
instructions  from  Mrs  Hunter,  assisted  by  her  husband,  thoi 
he  cannot  prove  it,  because  the  instructions  were  verbal,  j 
still  less  can  the  contrary  be  proved.  He  need  not  dwell 
the  incompetency  to  change  the  legal  import  of  a  deed  forms 
executed  by  parole  evidence,  or  the  danger  of  admitting 
as  Lord  Meadowbank,  the  Lord  Ordinary,  said  in  his  n< 
"  It  would  shake  the  title  deeds  of  landed  property  to  g 
u  any  countenance  to  the  plea,  that  conveyancers,  havin 
"  contingent  interest  in  settlements,  were  bound,  on  pain 
"  nullity,  to  produce  separate  authorities  for  the  terms  of  * 
"  deeds  of  their  clients."  It  cannot  be  thought  necessary 
say  more  on  this  head  than  this. 

4.  As  to  the  allegation  that  the  respondent  caused  Colo 
Hunter  to  be  served  heir  to  his  mother,  which  completed 
title  to  the  superiority  without  his  authority,  this  is  tota 
unfounded.  The  respondent  held  a  most  explicit  manda 
produced  in  the  course  of  the  service,  and  again  produced 
the  present  cause,  for  the  step  so  taken. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  coi 
plained  of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Sir  Saml.  Romillyy  Geo.  Cranstoun. 
For  the  Respondent,  Wm.  Adam,  W.  Boswell. 

Note  of  Authorities. 

Appellant's  Authorities. — No  power  to  alter  destination,  Wad<3 
v.  Waddell,  6th  January  1739  ;  Mor.  p.  8965.  Moffat  v.  Moffat,  i 
February  1724;  Mor.  p.  4321.     Maclellan  and  Watson  v.  Me 


BIDDBLL. 


CASES  ON  APPEAL  FROM  SCOTLAND.        179 

2d  and  3d  November  1748;  Mor.  p.  4396.     Lord  Strathnaver  v.        1816. 
Douglas,  2d  February  1728 ;  Mor.  p.  15373  ;  House  of  Lords  af-       M0LLE 
finned,  (vide  ante,  vol.  i.  p.  32).   Urie  i;.  Earl  of  Crawford,  17th  July      _    ». 
1756;  Fac  ColL     Lockbart  v.  Gilmour,  25th  November  1755; 
Hot.  p.  15404.     Henderson  v.  Henderson,  "20th  January  1790; 
ftc  Coll.  vol.  ii.  p.  185,  et  Mor.  p.  4215.     Elphinstone  v.  Elphin- 
rtone,  3d  March  1803 ;  Fac.  Coll.  vol.  18  (This  reference  doubt- 
Ail).    Gordon  t>.  Maitland,  1st  December  1757;  Fac.  Coll.  vol. 
ii  p.  101,  et  Mor.  p.  11161.    Affirmed  on  appeal,  (vide  Paton's 
Appeal  Cases,  vol    ii.   p.   43).      Lord  Cathcart  v.  Shaw,  31st 
January  1755 ;  Mor.  p.  15558.     Deeds  executed  not  effectual  to 
alter  destination.  Marquis  of  Clydesdale  v.  The  Earl  of  Dundonald, 
26th  January  1726 ;  Mor.  p.  1262-75.     House  of  Lords,  Robert- 
son's Appeal  Cases,  p.  Skene  v.  Skene,  31st  July  1725 ;  Mor. 
p.  11354.     Weir  v.  Steel,  7th  February  1745 ;  Mor.  p.  11359. 
Burnett  «.  Burnett,  28th  July  1765  ;  Mor.  p.  14939.     Douglas  v. 
T>uke  of  Hamilton,  9th  December  1762 ;  Mor.  p.  4358.  Affirmed  on 
mppeal  with  variation,  (Paton's  Appeal  Cases,  vol.  ii.  p.  449).   Rose 
9.  Rose,  20th  March  1784 ;  Mor.  14955,  et  M.  5229.     Reversed 
in  the  House  of  Lords ;  (Paton's  Appeal  Cases,  vol.  iii.  p.  66). 
Slane  v.  Earl  of  Cassillis,  16th  December  1802;  Mor.  p.  14447; 
(baton's  Appeal  Cases,  vol.  v.  p.  1.  «f  p.  307).    Parole  inadmissible 
to  affect  writing.     Wilson,  30th  November  1744 ;  Elchies,  Fraud, 
3*0.14.    Moses  v.  Craig  M'Lintock,  4th  February  1773;  Mor. 
12852.    Duke  of  Hamilton,  &c,  v.  Douglas;  House  of  Lords, 
March  1779 .  (Paton's  Appeal  Cases,  vol.  ii.  p.  449). 

Respondent's  Authorities. — Liferent  or  fee.     Maclellan  v.  Meek, 
2d  and  30th  November  1742;  Mor.  4396.     Newlands  v.  New- 
lands,  Creditors,  26th  April  1798  ;  (Paton's  Appeals,  vol.  iv.  p.  43). 
Lfflie  v.  Riddle,  24th  February  1741 ;  Elchies,  "  Fiar,"  No.  7,  et 
M.4267. 


[Dow.,  Vol.  iv.  p.  269.]  me. 

Archibald  Douglas,  James  Black, Lau-^  douglas,  &c. 

REKCE  Craigie,  and  Others,  Underwriters  V  Appellants ;    scoloall,  &c. 
of  the  ship  North  Star,                              .) 

focHABD  Scougall  and  Co.,  Merchants, 
kith, Respondent*. 

House  of  Lords,  17th  May  1816. 
fcaouHCE — Unseaworthiness. — In  effecting  an   insurance  on 
a  ahip  and  freight,  Held  in  the  Court  of  Session  that  it  was 
proved  that  the  ship,  on  sailing  on  the  voyage  assured,  was  sea- 
worthy.    Reversed  in  the  House  of  Lords. 

An  action  was  raised  by  the  respondents,  owners  of  the 
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1816.  ship  North  Star,  an  old  Dutch  prize,  under  a  policy  of  inst 
douolas,  &c.  smce  on  the  ship  and  freight  for  £2100,  from  Leith  to  Pictc 
«™««?.\  *„  m  North  America. 

8COUGXLL,  &C.  •  # 

She  had  undergone  a  repair  to  the  extent  only  of  £2 
before  commencing  her  voyage,  but  at  this  time  she  * 
neither  stript  nor  opened  up  in  order  to  ascertain  her  inten 
condition,  the  repair  being  confined  to  her  outward  sheathin 
but  a  certificate  was  granted  certifying  her  staunch  a 
strong  for  the  voyage.  Soon  after  she  sailed  she  encounter 
a  severe  gale  of  wind ;  she  made  so  much  water  that  the  en 
could  not  keep  her  free  with  both  pumps,  and,  in  com 
quence,  the  master  bore  away  for  port,  and  brought  her 
Greenock. 

Soon  after  her  arrival  the  vessel  was  surveyed,  and  t 
surveyors  reported  her  decayed  in  beams,  breastwork,  hool 
and  knees ;  and  that  her  iron  work  was,  in  general,  decay 
and  gone. 

Repairs  were  then  made  upon  her  to  the  extent  of  £14S 
9s.  3d.,  for  payment  of  which  sum  the  present  action  * 
brought  against  the  appellants,  the  underwriters.  Their  ■ 
fence  was,  that  the  ship  was  not  seaworthy  at  the  commen 
ment  of  the  voyage  insured.  Upon  this  a  proof  was  allow 
The  respondents  adduced  a  certificate  of  the  ship's  sufficiea 
signed  by  Messrs  Strachan  and  Gavin,  ship-builders 
Leith,  who  had  repaired  the  vessel  before  setting  out  on  I 
voyage. 
Mar.  io,  1807.  Lord  Hermand,  Ordinary,  pronounced  an  interlocuto 
finding  "  the  certificate  of  the  ship-carpenters  sufficient  e* 
"  dence  that  the  North  Star  was  seaworthy  when  she  saile 
"  on  her  voyage  for  Pictou,  in  North  America,"  and  ther 
fore  decerned.  Thereafter,  on  reclaiming  petition,  a  pro 
was  allowed  to  both  parties.  This  being  reported  with  m 
May  27, 1805.   morialsr  the  Court  adhered. 

On  appeal  to  the  House  of  Lords. 

It  was  ordered  and  adjudged  that  the  interlocutors  coi 
plained  of  be  reversed,  and  that  the  defenders  (appellanl 
be  assoilzied,  and  decern. 

For  the  Appellants,  Sir  Saml.  Romilly,  J.  A.  Park,  Jem 

Moncre 
For  the  Respondents,  Geo.  Cramtoun,  RobL  Thomson. 
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MOFFAT 
V. 


Alexander  Moffat  of  Sundaywell,         .        Appellant 

Isabella  Moffat,  only  child  of  the  deceased  moffat,  &c 

Wm.  Moffat,  and  her  Curator  ad  litem.  Respondents. 

House  of  Lords,  19th  June  1816. 

Reduction  of  Deed — Pboop — Admissibility  of  Witness — 
Agency — Penuria  testium. — 1.  Circumstances  in  which  deeds 
were  reduced  and  set  aside  on  the  ground  of  incapacity,  force  and 
fear,  and  irregularities  in  the  execution  of  the  deeds.  2.  Held 
that  the  objection  stated  to  the  admissibility  of  two  witnesses 
on  the  ground  of  relationship  (nephews)  to  the  party  adducing 
them,  fell  to  be  sustained.  3.  Objection  being  stated  to  the 
admissibility  of  Anthony  MacMillan  as  a  witness,  on  the  ground 
of  agency,  the  same  was  repelled,  in  respect  that  there  was  a 
pmtria  testium  on  the  matters  in  which  it  was  proposed  to  ex- 
amine him. 

The  late  William  Moffat,  Esq.  of  Muirbrook,  made  a  dis- 
position of  his  estate,  whereby  he  conveyed  it  to  the  appellant, 
excluding  his  daughter,  the  respondent. 

Actions  of  reduction  were  brought  by  the  respondents  on 
various  grounds,  chiefly,  1st,  That  the  late  William  Moffat 
having  been  seized  with  palsy,  was  ever  afterwards  weak  in 
his  mental  faculties,  easily  persuaded,  and  liable  to  be  con- 
!  cnssed  into  the  granting  of  deeds.  2d,  That,  in  particular, 
he  was  compelled  vi  et  metu  of  his  brother,  the  appellant,  to 
grant  the  deeds  libelled  on,  by  carrying  him  away  from  his 
own  house  to  Sundaywell,  and  there  getting  him  to  grant  the 
deeds.  3d,  That  the  deeds  were  not  signed  in  a  proper 
manner.  That  his  hand  was  led,  and  no  notarial  subscription 
tttested  these  facts.  4th,  That  the  deceased  wished  to  revoke 
these  deeds,  but  was  prevented  vi  et  metu  of  his  brother,  the 
defender.  He  had  desired  a  friend  to  send  him  a  man  of 
business  for  that  purpose,  assigning  this  reason,  that  the  deeds 
»  granted  had  been  granted  through  misrepresentation,  force, 
and  fear.  The  misrepresentation  here  alluded  to  was,  that 
the  respondent  was  not  his  child,  but  that  she  was  begot 
*hile  he  and  his  wife  were  staying  with  a  Mr  Grierson. 

A  long  proof  was  led,  in  the  course  of  taking  which,  an 
objection  was  stated  to  the  admissibility  of  Anthony  Mac- 
Millan, a  writer  (who  was  adduced  for  the  purpose  of  proving 
that,  after  the  execution  of  the  deeds  sought  to  be  reduced, 
&e  deceased  had  intended  to  execute  a  settlement  in  favour 
°f  the  respondent,  Isabella  Moffat),  on  the  ground  that  he  had 
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1816  been  employed  by  the  respondents  as  the  agent  in  the  count! 
hojm  from  the  commencement  of  the' process,  and  still  continued 
act  in  that  capacity ;  and  that  he  had  made  inquiries  at  ma 
of  the  witnesses  as  to  the  evidence  they  could  give  in  the  catu 
and  that  he  had  attended  the  examination  of  several  of  1 
witnesses.     Mr  MacMillan's  examination  in  initialibus  est) 

Feb.  21,  i8ii.  Hshed  these  facts.  The  Lord  Ordinary  (Robertson)  repel 
the  objection,  "in  respect  he  understands  that  Alexanc 
"  MacMillan  has  not  been  examined  as  a  witness  in  the  cai 
"  generally,  but  merely  as  to  the  particulars  stated  in  1 
"  fifth  article  of  the  pursuer's  condescendence,  as  to  some 
"  which  it  is  alleged  there  is  a  penuria  testium"  On  1 
other  hand,  the  appellant  adduced  Thomas  and  Robert  St< 
his  nephewrs,  as  witnesses,  but  the  respondents  objected 

Nor.  2G,i8i2.  them  on  the  ground  of  relationship  and  interest,  and  1 
Court  unanimously  sustained  this  objection  on  account  of  1 
interest. 

Jan.  14, 1813.       Upon  the  result  of  the  proof,  the  Court  were  clearly 

Mar.  9, 1813.    reducing  the  deeds,  and  pronounced  judgment  accordingly, 
Against  these  interlocutors,  the  present  appeal  was  brouj 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  The  late  William  Mol 
of  Muirbrook  was  absolute  and  unlimited  proprietor  of 
estate  and  effects,  and  disposed  of  the  same  to  the  appell 
by  the  dispositions  dated  28th  February,  and  31st  May  18 
which  were  executed  by  the  said  William  Moffat,  while  o 
sound  and  disposing  mind,  and  according  to  the  formalii 
prescribed  by  the  law  of  Scotland.  It  is  true  that  Muirbrc 
had  been  seized  with  a  palsy  some  years  before  he  execut 
the  deeds  in  question,  but  it  is  not  true  that  his  faculties  we 
impaired  by  the  effects  of  disease.  The  proof  which  has  be 
led  in  this  case,  demonstrates  that  the  respondents'  allegatio 
are  altogether  unfounded,  and  that  Muirbrook,  at  the  tic 
of  executing  the  deeds  under  challenge,  was  not  only  of 
sound  and  disposing  mind,  but  was  possessed  of  a  judgme 

*  Note. — Opinions  of  judges : — 

"  The  Court  all  refused  a  reclaiming  petition,  Lord  Roberts 
only  for  Sunday  well.  I  went  mainly  on  the  evidence  of  weakn 
on  the  part  of  the  testator,  the  powerful  and  sedulously  sustaii 
influence  by  the  defender  over  him,  and  finally  (not  noticed  in 
petition),  the  preventing  him  from  having  an  opportunity  to  a! 
the  deed,  which  he  seemed  desirous  to  do." — Lord  Meadowbw 
Session  Papers. 


MOFFAT,  &C. 
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perfectly  clear  and  unimpaired  by  disease.     In  judging  of  the        i8i& 
evidence  on  the  head  of  his  capacity,  it  ought  to  be  kept  in      MOFM 
view  that  he  had  always  a  determination  to  leave  his  property 
to  some  one  or  other  of  his  relations,  to  the  exclusion  of  the 
respondent.    This  resolution  he  often  expressed.     From  an 
Analysis  of  the  evidence  regarding  the  state  of  Muirbrook's 
mind,  it  appears  that  the  respondents  have  scarcely  even 
Attempted  to  prove  the  slightest  degree  of  incapacity,  although 
vmpon  this  the  foundation  of  their  case  was  rested ;  while  the 
evidence  of  the  appellant  on  this  subject  is  of  the  most  decisive 
character.     But,  it  is  said,  that  the  deeds  challenged  were 
procured  by  intimidation   and  undue  influence,  which  the 
Appellant  acquired  over  him,  and,  therefore,  that  he  was  com- 
pelled vi  et  metu.    If  he  had  previously  determined  to  convey 
iris  estate  in  the  manner  he  did,  that  is,  by  excluding  his 
life's  daughter,  it  could  not  be  possibly  necessary  to  use 
either  undue  influence  or  force  and  fear  to  make  him  do 
that,  which,  for  years,  he  had  resolved  to  do.    But  this  is 
negatived  in  the  most  positive  manner  by  the  person  who 
drew  the  deed,  and  the  instrumentary  witnesses,  who  declare 
that  it  was  freely  and  voluntarily  executed  by  him,  after 
having  been  read  over. 

2d,  Supposing  it  to  be  proved  that  the  appellant  had  ob- 
tained a  certain  degree  of  influence  over  the  mind  of  his 
brother,  this  would  afford  no  relevant  ground  in  law  for  setting 
aside  deeds  which  the  grantee  had  full  power  to  execute,  and 
which  he  actually  did  execute  freely  and  voluntarily,  and  in 
sound  mind. 

3d,  The  evidence  of  Thomas  and  Robert  Stott  would  have 
been  extremely  material  to  the  cause,  and  these  persons  ought 
to  have  been  admitted  as  witnesses.  Although,  in  the  general 
cue,  persons  standing  in  the  relation  of  nephews  to  a  party 
We  been  incompetent,  yet,  where  there  is  a  penuria  testium 
upon  the  point,  the  law  relaxes  that  rule.  Thomas  Stott 
lived  in  the  same  house  with  Muirbrook,  and  Robert  Stott 
was  his  medical  attendant,  and  both  were  well  qualified  to 
speak  as  to  whether  undue  influence  had  been  used  by  the 
appellant 

Pleaded  far  the  Respondents. — 1st,  That  the  deceased,  when 
fe  executed  the  deeds  under  reduction,  was  labouring  under 
* painful  and  most  distressing  disease,  which  impaired  his 
mental  faculties,  and  rendered  him  peculiarly  subject  to  be 
swayed,  intimidated,  and  concussed  into  doing  whatever 
might  be  wished  for  by  those  who  had  the  charge  of  him. 


MOFFAT,  &C. 
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1816.  He  was  completely  under  the  influence  of  the  appellant,  i 
MoFPAT  is  proved  by  several  witnesses,  which  influence  was  produce 
*  by  fear,  by  persuasion,  or  the  joint  operation  of  both,  of  th 

appellant,  in  whose  favour  these  deeds  were  'executed. 

2d,  That  he  was  kept  in  a  state  of  imprisonment,  froi 
which  he  was  anxious  to  get  free.  He  was  not  permitte 
to  see  any  person  with  the  appellant's  knowledge ;  and,  i 
particular,  that  watch  was  put  upon  him,  with  strict  ordei 
to  have  the  appellant  instantly  sent  for,  whenever  the  decease 
should  be  seen  speaking  to  a  man  of  business. 

3d,  The  deeds  in  question  were,  besides,  made  out  by  tl 
agent,  and  under  the  orders  of  the  appellant,  and  not  of  tt 
deceased ;  that  the  appellant  was  present,  and  gave  his  dire< 
tions  when  they  were  executed ;  and  that  the  deceased,  tl 
grantor  of  the  deeds,  repeatedly  and  solemnly  declared  thi 
he  did  not  know  their  import,  as  is  proved  both  by  the  dep< 
sitions  of  numerous  witnesses,  and  by  the  undoubted  fact  thi 
he  understood  them  to  have  been  mortis  causa  settlement 
The  deceased  was  most  anxious  to  alter  these  deeds,  and  thi 
he  was  prevented  from  doing  so,  by  the  direct  and  persons 
interference  of  the  appellant  himself,  at  the  moment  when  I 
had  got  a  new  settlement  written  out,  ready  for  subscriptio 
by  which  he  intended  to  alter  them. 

4th,  That  the  examination  of  Anthony  MacMillan  us 
admissible,  according  to  the  principles  of  the  law  of  Scotlav 
but  that  it  was  incompetent  to  examine  the  Stotts  as  to  % 
points  proposed  by  the  appellant. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com 
plained  of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  H.  Brougham,  R.  Jameson. 
For  the  Respondents,  Francis  Horner,  Robt.  Bell. 
Note. — Unreported  in  the  Court  of  Session. 


1816. 


[Dow.,  Vol.  iv.,  p.  279.] 


v.       "  Sir  David  Maxwell  of  Cardoness,  Bart.,-) 
qordon.  and  others,  Heritors  of  the  parish  of  An-V    Appellants; 

woth,  in  the  Stewartry  of  Kirkcudbright,) 
Robert  Gordon,  Writer,  Factor,  appointed) 

by  the  Reverend  the  Presbytery  of  Kirk-  >■    Respondent. 
cudbright, .) 
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House  of  Lords,  20th  June  1816.  isie. 


Church — Presbytery's  Powers  to  Order  the  Building  op  maxwbll>  &c. 

V. 

Do. — Held  that  the  Presbytery's  powers  were  rightly  exercised,      gordon. 
in  ordering  a  new  church  to  be  built,  and  failing  the  heritors 
obeying  that  order,  of  proceeding  themselves  to  get  the  church 
built,  and  decerning  for  the  expense  thereof  against  the  heritors. 
Affirmed  in  the  House  of  Lords,  with  a  declaration. 

A  complaint  having  been  made  to  the  Presbytery  of  Kirk- 
cudbright, of  the  insufficient  and  ruinous  state  of  the  church 
of  the  parish  of  Anwoth,  they,  after  examining  tradesmen  as 
to  that  fact,  decided  that  a  new  church  was  absolutely  neces- 
sary.   Although  almost  all  the  heritors  of  the  parish  were 
present,  by  themselves  or  agents,  when  this  investigation  and 
decision  took  place,   the   presbytery  afterwards  proceeding 
^prith  all  the  regularity  and  form  capable  of  being  observed  in 
such  cases,  repeatedly  called  upon  the  heritors  to  take  the 
necessary  measures  for  rebuilding  the  church,  and  to  assess 
themselves  in  the  expense ;  but  the  heritors  having  failed  to 
do  so,  the  presbytery,  after  various  meetings,  and  much  deli- 
beration on  the  matter,  were  obliged  to  take  upon  themselves 
the  exercise  of  the  jurisdiction  conferred  upon  them  by  the 
law  of  Scotland.     They  accordingly  procured  plans  of  the 
proposed  church,  and  estimates  of  the  expense  of  building  it ; 
they  contracted  with  tradesmen,  and  got  the  church  built ; 
they  then  decerned  against  the  heritors  for  the  amount  of  the 
necessary  sums,  and  payment  having  been  refused,  letters  of 
homing  were  raised  on  the  decree,  on  which  the  heritors  were 
charged  at  the  instance  of  the  respondent,  factor,  appointed 
hy  the  presbytery  to  collect  the  assessment. 

A  bill  of  suspension  of  the  charge  was  brought  on  the 
ground,   that  the   proceedings  of  the  presbytery  were   not 
only  precipitate,  but  altogether  irregular  and  illegal ; — That 
it  was  not  within  the  province  of  the  presbytery  to  interfere, 
hut  belonged  of  right  to  the  heritors,  and  that  on  assessing 
the  heritors  for  the  amount,  they  had  omitted  to  assess  the 
knars  of  the  town  proportionally,  in  terms  of  a  former  deci- 
sion of  the  House  of  Lords. 
The  Lord  Ordinary  and  the  Court  refused  the  bill. 

tTpon  appeal  to  the  House  of  Lords,  the  following  judg- 
ment was  pronounced. 

h  is  ordered,  that  the  interlocutors  complained  of,  except- 
ing in  as  far  as  the  same  relate  to  the  allocation  of  the 
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1816.  expenses  of  rebuilding  the  church  be  affirmed,     j 

maxwell, &c.  *fc  ls  ordered,  that,  with  regard  to  such  allocation, 

v-  particularly  the  questions,  whether  such  allocation  ov 

OOHDON 

to  be  made  according  to  the  real  or  valued  rent  of 
persons  liable  to  pay  the  same,  and  whether  the  fei 
of  the  village  of  Gatehouse-of-Fleet  are  liable  to  8 
allocation,  the  case  be  remitted  back  to  the  Cour 
Session  to  reconsider  these  points,  in  case  the  appell; 
shall,  within  four  months  after  the  date  of  this  ji 
merit,  apply  to  the  said  Court  by  petition  for  such 
consideration,  the  said  Court,  in  the  event  of  such  re< 
sideration,  having  regard  to  the  rule  declared  by 
judgment  pronounced  by  this  House  in  the  case  of  Pe 

Antv.aM.lV'  head>  on  the  24th  June  1802 ;  and  it;  is  farther  orde 

that  in  case  the  said  appellants  do  not  apply  to  the 
Court  within  four  months,  as  above  directed,  that 
said  interlocutors  be,  and  the  same  are,  wholly  affirm 

For  the  Appellants,  Sir  Saml.  UomiHy,  Fra.  Horner. 

For  the  Respondents,  Wm.  Adam,  H.  Brougham. 


1816        Hope  Stewart  of  Ballechin,  Catherine^ 

Mercer,  Daughter  of  the  deceased  Co- 

8TB wart,  &c.      LONEL   Mercer  and  Others,  heirs   por-  \  Appellants 
kldkk,&c.        tioners  of  Chas.  and  Robert  Mercer 
of  Lethindy,  and  Others,  .         .  J 


Mrs  Isabella  Elder,  Spouse  of  the  Rev. 
Dr  George  Baird,  and  Others,  Repre- 
sentatives of  the  deceased  Wm.  Elder  of 
Loaning, 

House  of  Lords,  21st  June  1816. 


Respondent 


Trustees  for  Creditors — Liability  for  Neglect — Factoi 
Relief. — (1.)  Held  that  trustees  were  conjunctly  and  sever 
liable  to  the  creditors  for  neglect  in  not  calling  the  factor  appoii 
by  them  to  account  for  his  intromissions,  by  which  the  wl 
trust  funds  were  lost  to  the  creditors ;  (2.)  Held  that  the  aci 
or  managing  trustee  was  not  entitled  to  claim  relief  against 
other  trustees,  for  the  proportional  amount  found  due  to 
creditors,  in  consequence  of  his  liberating  the  factor,  when 
prehended,  at  the  instance  of  the  trustees  on  caption,  witt 
the  consent  of  the  other  trustees.     Affirmed  on  appeal. 
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An  action  was  raised  by  the  appellants  for  relief,  to  a  pro-        *8i6. 
portional  extent,  of  certain  sums,  which  the  late  Mr  Charles  gTKWART  &c# 
Mercer  of  Lethindy  had  been  found  liable  in,  as  one  of  the         »•  m 

mm  -I  /»  "1.  •  J  ELDBB,  &C. 

trustees  appointed  by  a  body  of  creditors,  against  the  repre- 
sentatives of  his  co-trustees. 

It  appeared  that  a  tenant  on  one  of  Mr  Mercer's  farms  had 
become  bankrupt.  A  meeting  of  his  creditors  was  called,  at 
which  a  full  state  of  the  tenant's  affairs  was  laid  before  them, 
whereupon  they  appointed  four  trustees,  of  whom  Mr  Charles 
Mercer  of  Lethindy  and  William  Elder  were  two,  to  manage 
that  year's  croping,  to  sell  the  stock  and  stocking,  and  after 
paying  the  preferable  claims  of  rent,  to  divide  the  balance 
among  the  creditors. 

The  trustees  were  instructed  to  appoint  a  factor.  They 
did  so  accordingly,  by  appointing  Mr  Crockat,  who  entered 
upon  his  office,  recovered  the  funds,  but  failed  to  account 
either  to  the  trustees  or  the  creditors  for  the  same.  Indeed, 
no  demand  was  ever  made  in  the  way  of  diligence  by  the 
trustees  for  the  creditors  against  Crockat,  for  a  long  period  of 
years,  while  he,  in  the  meanwhile,  had  fallen  into  a  state  of 
hopeless  bankruptcy. 

An  action  was  then  brought  by  the  creditors,  against  the 
surviving  trustees,  for  accounting  and  payment  of  their  debts, 
which  process  ended  in  decree  in  favour  of  the  creditors,  de- 
claring that  the  fund  for  division,  after  deduction  u  of  hypo-  Jan.  20,  isos. 
"  thee  rents  due  for  the  farm  of  Gowrdie  to  Mr  Charles 
"  Mercer,  the  proprietor,  servants'  wages,  and  other  ex- 
"  penses,  amounted,  with  interest,  at  Candlemas  1802,  to 
"  £763,  5s.  10d.,"  and  holding  the  trustees,  as  well  as  the 
representatives  of  those  who  were  dead,  conjunctly  and 
severally,  liable  to  pay  the  same.  Under  this  decree,  the  ap- 
pellant, Catherine  Mercer,  as  representing  Charles  Mercer,  was 
charged  by  horning  to  pay  the  amount;  and  having  paid  the 
same,  she  thereupon  raised  the  present  action  against  the 
respondents,  as  representatives  of  William  Elder,  one  of  the 
deceased  trustees,  and  against  the  representatives  of  John  Scott 
of  Logie,  to  make  good  their  proportional  share  of  this  loss. 

The  defence  stated  to  this  action  was,  that  Charles  Mercer 
of  Lethindy  took  the  chief  management  as  trustee.  That  he 
took  the  chief  superintendence  of  the  factor,  Mr  Crockat's 
actings  and  intromissions;  that  he  corresponded  with  him, 
urging  an  account  of  his  intromissions ;  and  that  he  had  actual 
intromissions  himself  with  the  estate.  That  when  the  trus- 
tees were  going  to  imprison  Crockat  in  1785,  by  his  inter- 


A 
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1816.        ference,  this  was  prevented,  as  well  as  the  compulsitor  used 

8TBWART,&c.  to  compel  him  to  account,  thwarted.    They  also  stated  the 

v-  .       defence,  that  David  Dow  and  Andrew  Stirton,  who  were  also 

trustees,  were  not  called  to  the  action,  but  this  defence  was 

repelled,  "  in  respect  that  there  is  no  clause  in  the   trust- 

"  deed  declaring  the  trustees  not  liable  for  one  another." 

The  Lord  Ordinary  (Hermand),  thereafter  pronounced  this 
interlocutor :  — "  Finds  that  this  is  an  action  brought  by  the 
"  representatives  of  Charles  Mercer  of  Lethindy,  one  of  the 
"  trustees  for  the  creditors  of  Charles  Stewart  at  Lethindy 
"  Bank,  a  tenant  upon  the  estate  of  Lethindy,  to  recover  a 
"  portion  of  the  sums  for  which  decree  was  obtained  against 
"sthe  said  trustees  in  the  year  1796,  and  which  sums  were 
"  paid  by  the  pursuers:  Finds  that  the  factor,  John  Crockat, 
"  named  by  the  trustees,  acted  chiefly  by  the  advice  ana 
"  under  the  direction  of  Charles  Mercer,  who,  after  he  ha* 
"  been  apprehended  upon  caption,  ordered  by  Mr  Elder  an»j 
"  Mr  Scott,  two  of  the  trustees,  was  liberated  by  order  of  t\mr. 
"  said  Charles  Mercer,  who,  it  is  said,  became  cautioner  in 
"  bond  of  presentation  for  him  :  Finds,  that  by  so  doing,  tf 
"  is  to  be  considered  as  having  relinquished  any  claim  T 
"  might  have  had  against  the  defenders  and  other  trustee- 
"  Sustains  the  defences,  assoilzies  the  defenders  (respondent^ 
"  and  decerns." 
Jan.  20, 1813.  On  the  reclaiming  petition  to  the  First  Division  of  r- 
June  io,  1813.  Court,  the  above  interlocutor  was  adhered  to.  A  seccai 
reclaiming  petition  was  also  refused. 

Against  these  interlocutors  the  present  appeal  was  brot^M 
to  the  House  of  Lords  by  the  appellants. 

Pleaded  for  the  Appellants. — 1st,  It  is  indisputable,  tha^K 
the  terms  of  the  minutes  of  the  creditors,  which  appow^H 
the  trustees  on  the  bankrupt  estate  of  Charles  Stewar-fc  / 
1775,  and  of  the  trust-disposition  to  these  trustees  grantee/;/} 
the  following  year ;  they  became,  conjunctly  and  severs//^ 
liable  to  the  creditors  for  performance  of  the  duties  of  t/ieir 
office,  and  to  account  for  all  intromissions,  and  to  satisfy  aX 
legal  claims  that  might  arise  from  omissions  or  negligence  i.: 
discharge  of  the  trust.  Accordingly,  by  the  first  interlock 
tor  on  the  merits,  the  Lord  Ordinary  repelled  the  defences 
"  in  respect  there  is  no  clause  in  the  trust-deed,  declaring  th- 
"  trustees  not  liable  for  one  another."  And  in  so  far  as  r&£ 
spects  the  constitution  and  conditions  of  the  trust,  and  tW 
original  responsibility  of  all  the  trustees  to  the  collective  hod* 
of  the  creditors  in  the  first  instance,  and  to  each   other  in 


STEWART,  &C. 

V. 

ELDER,  &0. 
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relief,  there  can  be  no  doubt  that  this  ratio  decidendi  was  well        1816. 
founded. 

2d,  It  is  not  less  clearly  established  from  all  the  evidence, 
(hat  the  whole  trustees  so  named,  did  accept  and  pet.    In 
particular,  it  appears  from  the  whole  tenor  of  the  proceed- 
ings, that  William  Elder  of  Loaning,  whom  the  respondents 
represent,  did  take  a  leading  part  in  all  that  was  done  re- 
specting the  affairs  of  the  bankrupt  estate,  both  during  the 
life  of  Charles  Mercer  of  Lethindy,  whom  the  appellants  repre- 
sent, and  also  after  that  gentleman's  death  in  the  year  1789. 
3d,  There  is  no  proof  to  show  that  any  of  the  trustees  got 
possession  of  any  funds  or  money  belonging  to  the  bankrupt 
estate,   which  fell  to  be  divided  among  the  creditors.     The 
decree   of  the  Court  of  Session  against   the  trustees,  pro- 
nounced in  the  year  1803,  which  has  been  quoted,  while  it 
ibond  the  whole  surviving  trustees   and   representatives  of 
those  deceased,  "  conjunctly  and  severally"  liable  to  all  and, 
«ach  of  the  creditors,  modified  the  sum  of  expenses  awarded 
Against  them,  on  the  ground  expressly  assigned  as  the  ratio 
decidendi,  "  that  it  has  not  appeared  that  any  of  the  trustees 
"  were  guilty  of  a  wilful  abstraction  or  misapplication  for 
*c  their  own  advantage,  of  any  part  of  the  common  debtor's 
u  funds,   the  great  losses  upon  which   were  occasioned  by 
**  the  mismanagement  and  failure  of  a  person  whom  they 
€€  unluckily  appointed  to  be  their  factor,  and  for  whose  intro- 
**  missions  they  have  been  subjected."     As  to  Mr  Mercer  in 
particular,  it  has  been  shown,  that  he  did  not  even  obtain 
Payment  of  a  great  part  of  the  rents,  upon  which  he  was  a 
preferable  creditor,  by  virtue  of  his  hypothec,  and,  which  the 
Creditors  had  given  their  consent  by  their  minutes,  should  be 
paid  to  him  by  any  two  "  or  more"  of  the  other  trustees, 
fix>m  the  proceeds  of  the  crops  and  stock  of  the  farm  which 
*lie  bankrupt  had  held.     It  also  appears,  that  one,  at  least,  of 
fctie  trifling  payments  which  he  did  receive  to  account  of  these 
*"»ents,  was,  in  obedience  to  this   direction  of  the  creditors, 
^jcrtuaUy  made  by  his  colleague,  Mr  Elder,  and  that  all  the 
:*"^st  but  one  were  made  by  John  Scott  of  Logie.     But  it  is 
**d  be  presumed,  that  Mr  Elder  and  Mr  Scott  made  these 
X*ayments  out  of  the  money  they  had  collected  from  the  pro- 
duce of  the  farm.    No  account,  however,  either  of  Mr  Elder's 
*>t  of  Mr  Scott's  intromissions,  has  been  rendered. 

4th,  Although  William  Elder  of  Loaning,  and  John  Scott 

of  Logie,  when  convened  in  the  original  action  before  the 

Sheriff  of  Perth,  in  the  year  1792,  at  the  instance  of  John 
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181g*        Butler  and  other  creditors,  did  at  first  deny  their  responsi- 

6TB wart,  &c.  bility  as  trustees,  they  afterwards  abandoned  this  defence, 
elder,  &c.  an(^  attemPte(i  to  recover  the  funds  of  the  bankrupt  estate 
out  of  the  hands  of  John  Crockat,  their  factor,  by  personal 
diligence ;  and  through  the  whole  course  of  the  subsequent 
litigation,  both  in  the  Court  of  the  Sheriff  and  in  the  Court 
of  Session,  they  pleaded  upon  the  footing  that  they  had  been 
equally  responsible  with  Mr  Mercer  to  the  creditors,  while 
they  maintained  that  no  loss  had  been  incurred  by  the 
creditors  through  the  fault  of  any  of  the  trustees,  and  that  all 
the  intromissions  of  the  trustees  had  been  fairly  accounted 
for. 

5th,  The  debt  due  to  Mr  Mercer  was  much  larger  than 
that  due  to  any  of  the  other  trustees,  and,  accordingly,  he 
appears  to  have  been  more  solicitous  and  urgent  than  any 
of  his  colleagues  in  the  trust,  to  obtain  a  settlement  and 
division  of  the  funds,  by  bringing  Crockat,  the  factor,  to  ac- 
count. 

6th,  The  interference  of  Mr  Mercer,  in  conjunction  with  hi« 
colleague,  David  Dow,  on  the  8th  December  1785,  to  direc^rt 
Allan,  the  messenger- at-arms,  who  had  apprehended  Crock^^t 
upon  the  decree  taken  against  him  by  the  trustees,  not    ^o 
carry  him  immediately  to  prison,  if  he  lodged  a  bond  witl*^_  a 
cautioner,  to  present  himself,  with  his  accounts,  on  the  2J^fcth 
of  that  month,  at  the  place  appointed  for  a  meeting  of  tfcjie 
trustees,  was  not  calculated  or  meant  to  prevent  or  dela^^y  * 
settlement,  but  to  obtain  one.    Accordingly,  both  the  credifc^or 
and  the  other  trustees,  always  regarded  this  measure  in  tr^a 
light,  and  the  caption  was  not  put  in  execution  by  the  otiJie 
trustees,  after  the  28th  of  December,  when  the  bond  of  "jare 
sentation  expired,  if  Crockat  gave  one.     It  is  quite  cJea/ 
that  Mr  Mercer  was  not  himself  cautioner  in  any  boa  doj 
presentation  for  Crockat,  as  the  interlocutors  have  erroneous/^ 
assumed.     It  is  not  less  clear  that  no  advice  or  instruction 
given  by  Mr  Mercer  at  any  time,  could  have  a  tendency  ti 
prevent  Crockat,  the  factor,  from  accounting  to  the  trustee? 
and  paying  over  to  them  the  funds  of  the  bankrupt  estat 
as  these  interlocutors  have  likewise  erroneously  assumec 
because,  to  make  Crockat  account,  was  the  very  object  of  ? 
that  Mr  Mercer  did  in  the  business  of  the  trust  from  first 
last,  whether  the  course  which  he  took  to  accomplish 
purpose,  was  judicious  or  not.     Besides,  the  other  trus 
were  informed  immediately  of  what  Mr  Mercer  and  Mr  ' 
did ;  and  as  to  the  bond  of  presentation  in  particular, 


ELDER,  &C. 
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called  upon  to  judge  for  themselves  by  intimation  of  that        1816. 
measure,  at  the  time  he  and  his  colleague,  who  was  upon  the  mwAKT  &~ 
spot,  gave  their  consent  to  it. 

7th,  The  decree  of  the  Court  of  Session  pronounced  in  the 
year  1803,  found  the  whole  trustees  and  their  representatives 
conjunctly  and  severally  liable  to  the  creditors  for  the  divi- 
dends severally  due  to  each  of  them  from  the  bankrupt 
estate,  without  reserving  any  objection  to  the  claim  of  relief 
which  might  arise  in  the  case  which  has  occurred,  of  one 
being  compelled  to  pay  for  the  whole,  because  no  intimation 
was  given  of  any  such  objection.  By  personal  diligence  on 
that  decree,  the  appellants  were  compelled  to  pay  the  creditors, 
rod  their  right  of  relief  as  constituted  by  that  decree,  is  suf- 
ficiently instructed  and  fixed  by  that  decree,  which  has  been 
regularly  assigned  to  the  appellants. 

Pleaded  for  the  Respondents. — In  considering  the  matter 

at  issue  in  this  appeal,  it  is  to  be  kept  in  mind  that  this  action 

isTery  different  from  one  at  the  suit  of  the  creditors  against 

the  trustees ;  the  whole  trustees  were  liable  singuli  in  solidum 

to  the  creditors,  not  only  for  the  intromissions  but  for  the 

neglects  of  each  other.     But,  in  a  question  of  relief,  it  is  still 

competent  for  any  trustee  to  show  that  the  neglect,  on  account 

yf  which  the  trustees  were  jointly  found  liable,  ought  to  be 

*3ipnted  to  some  one  of  his  colleagues,  and  not  to  himself. 

The  first  question   that  arises  is,  whether  the  decree  in 
*he  former  action  against  the  trustees  be,  or  be  not,  conclusive 
*Uo  in  the  present  action  of  relief,  at  the  instance  of  the 
'fcpresentatives  of  one  trustee  against  the  representatives  of 
***other  t     But  it  is  quite  obvious  from  the  nature  of  the 
former  action,  that  no  judgment  pronounced  therein,  could 
°Perate  as  a  res  judicata  in   the   present.     In   the  former 
Motion,  it  was  the  object  of  the  trustees  to  get  free  of  their 
r^^ponsibility   altogether,    and   not   to   affix   that    responsi- 
bility upon  any  one  of  their  number.     It  is  to  be  noticed, 
c*o,   that  after  Mr  Mercer's  representatives  were  called  as 
forties,  no  farther  appearance  was  made  either  for  Mr  Elder 
**  Mr  Scott ;  and  Mr  Hagart  (one  of  the  present  appellants, 
^«^d  an  executor  of  Mr  Robert  Mercer),  prepared  the  plead- 
c*^p  in  the  cause  as  counsel  for  the  defenders.      In  these 
=i:rcumstances,  it  is  not  to  be  expected  that  anything  would 
*>\*pear  in   the  defences  of  that  former  action,  fixing  any 
special  responsibility  upon  Mr  Mercer's  representatives.    The 
A^creet  in  the  former  action,   merely  decerns  the  trustees, 
conjunctly  and  severally,  to  pay  certain   sums   to   certain 
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1816.        creditors  of  the  common  debtors.   The  same  decree  would  h 

8TRWABT  &c  ^een  pronounced  if  any  one  of  the  trustees  had  appropria 

v.  the  whole  of  the  trust  funds ;  though  it  is  obvious  that  i 

trustee  never  could  have  maintained  an  action  of  relief  agai 

his  co-trustees. 

Conceiving,  therefore,  that  the  former  decree  cannot 
founded  on  as  a  res  judicata,  the  next  subject  of  inquirj 
if  the  representatives  of  Mr  Charles  Mercer  are  not  bar 
personali  exceptione  from  maintaining  the  present  action. 

It  distinctly  appears  in  this  case,  that  Mr  Mercer  took 
chief  direction  in  regard  to  Mr  Crockat,  the  factor ;  wl 
Crockat  was  pressed  by  the  other  trustees  to  come  to  a  set 
ment,  he  uniformly  applied  to  Mr  Mercer  for  his  interfere! 
to  screen  him  from  legal  prosecution,  and  from  rendering 
accounts ;  though  it  might  be  difficult,  from  what  is  knc 
of  the  general  tenor  of  Mr  Mercer's  conduct,  to  charge  1 
with  the  sole  consequences  of  the  neglect  of  the  trust  concer 
yet  what  happened  after  Crockat's  arrest,  appears  to 
respondents  to  be  conclusive  against  the  appellants. 

It  is  certain  that  Mr  Elder  did  not  interfere  in  the  gene 
management  of  Mr  Crockat,  and  that  he  referred  the  mat 
of  detail  to  the  sole  control  of  Mr  Mercer ;  yet,  when 
decisive  steps  of  suing  Crockat,  and  arresting  him  nk 
ultimate  diligence,  were  adopted,  it  appears  that  these  \s 
the  exclusive  acts  of  Mr  Elder,  necessarily  taken  in  i 
names  of  the  whole  trustees,  but  almost  without  the  kno 
ledge  of  Mr  Mercer. 

Mr  Mercer  personally  took  no  interference  in  the  measui 
previous  to  the  execution  of  the  caption  against  Crocks 
but  Crockat,  as  usual  in  all  cases  of  difficulty  to  himsc 
immediately  applied  for  relief  to  his  friend,  Mr  Mere 
accordingly,  after  the  caption  was  executed,  Crockat  * 
liberated  by  the  separate  act  of  Mr  Mercer  and  Mr  Do 
it  must  follow  as  a  necessary  consequence  from  this  act 
theirs,  so  imprudent  in  itself,  and  so  much  against  the  inter 
of  the  trust,  that  in  so  far  as  the  other  trustees  were  interest 
they  thereby  took  the  whole  responsibility  upon  themseh 
unless  it  can  be  shown  that  this  act  was  homologated  by  tb 
co-trustees. 

It  is  not  pretended  that  Mr  Elder  attended  any  subsequ 
meeting,  nor  is  there  any  evidence  that  he  afterwards  int 
fered  in  the  management  of  the  trust  affairs ;  it  appears  fr 
the  letters  written  by  his  son,  Provost  Elder,  that  he  c 
sidered  himself  to  be   relieved   from   all   responsibility, 
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consequence  of  Mr  Mercer's  interference,  to   prevent  the        181& 
execution  of  the  diligence  against  Crockat,  and,  in  the  Court  btewart,  &c. 
Wow,  the  respondents  challenged  the  appellants,  to  condescend    BLDE^  &c> 
upon  any  one  instance,  in  which  Mr  Elder,  after  this  period, 
iiad  acted  as  a  trustee.    It  was  urged  in  the  Court  below,  that 
Crockat,  at  the  time  of  his  arrest,  was  unable  to  pay  up  the 
balance  which  he  owed,  and  that  no  good  could  have  resulted 
fiom  carrying  the  diligence  against  him  into  full  effect ;  but 
it  is  impossible,  at  this  distance  of  time,  to  ascertain  if  these 
averments  be  well  founded  or  not ;  it  is  certain  that  even  at 
"that  time,  a  great  part  of  the  money  was  still  uncollected  by 
Crockat,  and  one  effect  of  enforcing  the  diligence  would  have 
teen,  at  least,  to  procure  production  of  his  accounts,  with  the 
tails   and    other  documents  then   in  his  hands.     Another 
advantage  would  have  accrued  from  carrying  the  diligence 
against  Crockat  into  effect.     It  would  have  acquitted  the 
trustees  from  the  charge  of  negligence,  the  sole  ground  on 
"which  they  were  found  liable  personally  to  Mr  Stewart's 
creditors. 

But,  in  the  last  place,  there  is  evidence  in  the  cause,  that 
Mr  Mercer  himself  received  and  appropriated  some  part  of 
Stewart's  funds.  It  is  not  known  to  what  amount  this  was, 
but  it  appears  from  the  letter  of  Provost  Elder  to  his  father, 
already  stated,  that  "  Crockat  told  Allan"  (the  messenger  who 
arrested  him),  "and  showed  him  by  his  accounts,  that  Mr 
"  Mercer  and  Mr  Logie  had  all  the  money  collected  by  him 
"except  £20."  Though  there  be  no  farther  evidence  to 
show  that  Mr  Mercer's  intromissions  were  to  that  extent, 
the  statement  is  rendered  very  probable  by  the  letter  from 
Mr  Mercer  to  Mr  Scott  of  Logie,  of  2d  April  1785.  Hence 
it  is  quite  uncertain  to  what  extent  he  could,  in  any  view, 
have  relief  from  his  co-trustees ;  and  under  this  uncertainty, 
4e  present  action  cannot  be  maintained. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  John  Leach,  Jas.  Simpson. 
For  the  Respondents,  Sir  SamL  Romilly,  James  Keay. 
Note. — Unreported  in  the  Court  of  Session. 
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lawbik,  &c.  J£AN  Lawbie,   Agnes    Gillespie,    and^| 
»■'  Thomas  Menzies,  Heirs  Portioners  in  I 

General,  served  and  retoured  to  the  de-  r     Appellant 
ceased  Richard  Burn  of  Clarkston,  .J 

Alexander  Livingstone  of  Parkhall,      .       Responded 
House  of  Lords,  24th  June  1816. 

Positive  Prescription — Nullities  in  Titles — Error  in  Da' 
&c. — Objections  were  stated,  by  a  party  claiming  an  estate, 
the  titles  as  null  and  void,  and  other  reasons  of  reductio 
held  these  objections  to  be  barred  after  prescriptive  possess] 
of  forty  years. 

The  estate  of  Clarkston  belonged  formerly  to  the  ancestc 
of  the  appellants. 

In  1699  James  Burn  owned  the  estate.  He  had  two  soi 
Richard  and  John,  the  eldest  of  whom  succeeded  to  t 
estate.  Richard  Burn  married  Margaret  Livingstone, 
daughter  of  the  family  of  Parkhall,  and  from  whom  t 
respondent  is  descended.  She,  on  her  marriage,  was  p. 
vided  with  the  liferent  of  one  half  of  the  estate. 

Richard  Burn  was  much  in  debt,  and  Sir  George  Warr* 
der  of  Lochend,  after  doing  personal  diligence,  acquirec 
decree  of  adjudication  of  the  lands  of  Clarkston,  for  the  si 
of  £94,  Is.  8d.  Richard  Burn  was  also  indebted  to  j 
brother  John,  and  had  granted  to  him,  an  heritable  bond  ov 
the  estate,  for  one  of  the  two  debts  owing  to  John.  To  hot 
of  these  debts  Mrs  Burn  afterwards  acquired  right  by  dispc 
sition  and  assignation,  in  favour  of  trustees  for  her  behoof;  an 
she  also  acquired  right,  by  disposition  and  assignation,  to  th 
debt  and  adjudication  vested  in  Sir  George  Warrender,  b 
paying  him  the  sums  therein,  taking  the  right  -  as  abov 
mentioned  in  favour  of  Mr  James  Monteith,  and  Alexande 
Mitchell,  trustees  for  her  behoof. 

She,  by  the  portion  given  her  by  her  father  paid  off  oth< 
debts,  acquiring  right  to  them  in  the  manner  above-mei 
tioned.  Richard  Burn  afterwards  granted  her  a  deed  com 
borating  the  rights  so  acquired,  and,  at  the  sametime,  grants 
her  the  liferent  of  the  whole  estate  of  Clarkston,  upon  whic 
1733.  she  was  infeft.  Richard  Burn  died  soon  after  this  infeftmen 
without  issue. 

John  Mitchell,  afterwards  Livingstone,  son  to  the  abov 
Alexander  Mitchell,  and  nephew  to  Mrs  Burn  or  Marfan 
Livingstone,  had  acquired  right  to  other  debts  contracted  b 
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Richard  Barn,  to  an  amount  far  exceeding  the  value  of  the        J3i6. 
estate.     In  1735   Mrs  Burn,   with  consent  of  her  trustee,  LAWRIB>  &Cm 
conveyed  these  lands  to  the  said  John  Mitchell.  ,,„T  "• 

V'  LIVINGSTONS. 

John  Burn,  the  brother  of  Richard,  who  knew  well  the 
circumstances  of  his  brother,  did  not,  after  his  brother's  death, 
make  up  any  titles  to  the  lands.  He  died  in  1752,  leaving 
three  daughters,  Margaret,  Jean,  and  Euphemia,  who  were 
entitled  to  the  lands  after  paying  these  debts  if  any  reversion 
remained  over. 

Margaret  married  John  Lawrie,  by  whom  she  had  one  son, 
John. 

The  mode  of  procedure  adopted  in  1761,  was  to  obtain  a 
ratification  of  these  debts  held  by  Mr  Mitchell,  by  these  heirs, 
together  with  a  renunciation  of  all  their  rights,  in  favour  of 
John  Mitchell.  This  he  made  the  foundation  of  a  decree  of 
constitution  as  to  the  debts  other  than  those  due  on  Sir  George 
Warrendei's  adjudication.  This  was  followed  up  by  special 
charge  and  decree  of  adjudication.  Thus,  Mr  Mitchell,  who, 
by  entail  afterwards  succeeded  to  the  estate  of  Parkhall,  and 
assumed  the  name  of  Livingstone,  had  two  adjudications 
vested  in  him,  and  obtaining  charter  of  adjudication,  he  was 
afterwards  infeft  of  this  date.  1768. 

He  settled  his  estates,  and  among  others  the  lands  of 
Clarkston,  upon  Thomas  Livingstone,  his  son,  by  strict  entail;       1788. 
and  upon  his  death  the  respondent  succeeded  as  substitute 
under  that  entail. 

The  present  action  of  reduction  was  brought  by  the  appel- 
lants to  set  aside  that  right  on  the  following  grounds: — 
1.  That  the  adjudication  laboured  under  an  intrinsic  objection 
and  nullity,  inasmuch  as  in  the  conveyance  granted  by  the  said 
Sir  George  Warrender  to  James  Monteith  and  Alexander 
Mitchell,  as  trustees  for  the  behoof  of  Margaret  Livingstone, 
there  was  a  palpable  error :  for  the  date  of  the  conveyance,  as 
narrated  in  the  instrument  of  sasine  in  favour  of  the  said 
John  Mitchell,  is  said  to  be  the  fifth  April  "  One  thousand  and 
"  twenty"  in  place  of  One  thousand  seven  hundred  and  twenty. 
2d.  That  the  said  John  Mitchell,  in  place  of  taking  a  convey- 
ance of  Sir  George  Warrender's  debt  from  James  Monteith 
and  Alexander  Mitchell,  as  trustees  for  behoof  of  Margaret 
Livingstone,  took  a  conveyance  from  Margaret  Livingstone 
herself,  and  the  conveyance  thus  deduced  was,  therefore, 
inept.  3d,  That  William  Mure  of  Caldwell,  one  of  the  Duke 
of  Hamilton's  factors,  who  signed  the  charter  of  adjudication, 
was,  in  the  instrument  of  sasine  following  thereon,  described 
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1816.  only  as  William,  the  name  Mure  being  omitted.  4th,  And 
will  also  appear  that,  on  a  just  accounting  had  with  those  w 
uplifted  the  rents,  that  these  debts  are  extinguished  and  pa 
The  defence  stated  to  this  reduction  was,  that  the  deed 
renunciation  was  a  complete  title  to  exclude.  And  t 
respondent  also  produced  his  charter  and  sasine  on  which 
founded  the  plea  of  the  positive  prescription ;  and  he  mai 
tained,  besides,  that  the  claim  of  the  respondent  was  barr 
by  the  negative  prescription. 

The  Lord   Ordinary,   Armadale,   pronounced  this  inti 

May  4, 1811.  locutor : — "  Having  considered  this  condescendence,  with  t 
"  answers  thereto,  and  titles  produced,  finds  that  the  charl 
u  of  adjudication  in  1766,  and  instrument  of  sasine  there 
"  in  1768,  form  a  sufficient  title  for  pleading  the  positi 
"  prescription  in  favour  of  the  defender,  and  giving  him 
"  exclusive  right  for  ought  yet  shown :  Finds  that  the  dif 
"  rent  objections  thrown  out  in  the  long  paper,  for  t 
"  pursuers,  appear  to  be  insufficient,  groundless,  and  in  soi 
"  particulars  totally  irrelevant  after  the  positive  prescript 
"  upon  charter  and  seisin,  and  possession  has  followed  for  fo* 
"  years ;  and,  moreover,  that  the  pursuers  have  not  sho 
"  any  sufficient  or  proper  title,  as  yet,  to  insist  in  this  reA 
"  tion,  and,  from  the  detail  given  in  the  papers,  that  th 
u  predecessors,  if  they  had  originally  any  right,  are,  inc 
"  pendently  of  the  plea  of  the  positive  prescription,  cut  a 
"  both  by  voluntary  and  judicial  proceedings ;  therefore,  upc 
"  the  whole  circumstances  of  the  case,  and  as  it  is  not  dispute 
u  that  the  defender  and  his  predecessors  have  been  in  th 
"  uninterrupted  possession  of  the  subject  in  question,  original] 
"  very  trivial  and  of  little  value,  for  upwards  of  forty  year 
"  upon  a  sufficient  title,  sustain  the  defences,  assoilzies  froi 
"  the  present  action,  and  decerns."     On  reclaiming  petitioi 

Jane 2, 1812.  the  Court  pronounced  this  interlocutor: — "Alter  the  Loi 
"  Ordinary's  interlocutor,  in  so  far  as  it  finds  the  pursue 
"  have  produced  no  proper  title  to  insist  in  this  action,  bi 
"  quoad  ultra,  adhere  to  the  interlocutor  reclaimed  again* 
"  and  refuse  the  desire  of  the  petition.  Further,  find  tl 
"  pursuers  liable  to  the  defender  in  expenses ;  appoint  i 
"  account  thereof  to  be  given  in  to  this  Court ;  remit  to  tl 
"  auditor  to  tax  it  and  to  report."   On  advising  another  petitio 

June  so,  1812.  the  Court  were  unanimous  in  adhering. 

Against  these    interlocutors  the    appellants    brought  i 
appeal  to  the  House  of  Lords. 
After  hearing  counsel, 
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It  was  ordered  and  adjudged,  that  the  interlocutors  com-        1816. 
plained  of  be,  and  the  same  are  hereby  affirmed.  LAWRIE  &(T~ 

V. 

For  the  Appellants,  John  Clerk,  Thos.  W.  Baird.  ljvinqstonb 

For  the  Respondent,  Geo.  Cranstounj  Fra.  Horner. 
Note. — Unreported  in  the  Court  of  Session. 


[Dov^s  Reports,  vol.  iv.,  p.  97.]  1816. 

John  Reid  and  Coy.,  Merchants  in  Glasgow,  Appellants ;       BEID» &c- 
Robert  Habvey,  Andrew  M'Millan  and  J  habvbt,  &o. 

Others,   all   Underwriters  on    the    Shipr    Respondents. 

"Nancy,"  and  Andrew  Steel,  W.S.,      ) 

House  of  Lords,  24th  June  1816. 

Insurance — Concealment — Running  Ship. — In  effecting  an  # 

insurance  on  the  cargo  of  a  ship ;  held,  that  having  concealed 
that  the  ship  was  a  prize  ship  going  home  for  condemnation, 
and  not  a  British  bottom,  and  that  she  was  not  to  go  with 
convoy,  but  to  make  a  running  voyage,  the  insured  were  not 
entitled  to  recover.     Affirmed  in  the  House  of  Lords. 

Insurances  were  effected  by  the  appellants  on  a  cargo  of 
fruit  per  the  ship  "  Nancy,"  from  Lisbon  to  Clyde,  premium 
ten  guineas,  to  return  five  per  cent,  for  convoy  and  arrival. 

On  the  same  day  that  the  appellants  effected  this  insurance, 
they  had  received  information  by  letter,  stating  that  the 
<€  Nancy"  was  a  ship  going  home  for  condemnation,  and  that 
she  was  a  running  ship,  to  sail  without  convoy,  but  these  facts 
they  concealed  from  the  respondents  at  the  time  they  insured. 
JTive  days  after  sailing  she  was  taken  by  a  Spanish  privateer, 
«id  carried  into  Vigo ;  and  the  respondents  refused  to  pay  in 
consequence  of  the  concealment  of  these  material  facts. 

After    various   procedure  in  an   action   brought  on   the 
policies,  the  Court  sustained  the  defences  as  to  the  conceal- 
ment of  these  two  facts,  and  assoilzied  the  respondents.     And  jnne  27, 1812. 
on  two  reclaiming  petitions  they  adhered.  June  26,  and 

Against  these  interlocutors  the  present  appeal  was  brought.   u  y  ' 

After  hearing  counsel, 

The  House  of  Lords  affirmed  the  judgment  of  the  Court 

of  Session. 
For  Appellants,  J.  A.  Park,  Jas.  Wedderbum. 
For  Respondents,  Sir  Saml.  Romilly,  John  Dickson. 
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Wm.  Henderson,  Trustee  on  the  Seques-1 
trated  Estate  of  Francis  Garbett  and  Co.,  | 
late  Merchants  at  Carron  Wharf,  and  of  }>   Appellant; 
Charles  Gascoigne,  one  of  the  partners  of  I 
that  Company  as  an  individual,        .         .  J 

Charles  Selkrig,  Trustee  for  the  Creditors 

of  Messrs  Adam  and  Thomas  Fairholme,        Respondent. 

House  of  Lords,  27th  June  1816. 

Contract — Powers  of  Trustees  on  Bankrupt  Estate. — j 
Contract  entered  into  by  the  Trustees  on  a  bankrupt  estati 
with  concurrence  of  the  creditors,  was  held  not  reducible,  on  th 
allegation  (not  proved)  that  it  was  entered  into  without  du 
authority,  and  to  the  hurt  of  the  creditors.  Affirmed  as  t 
this.     Quoad  ultra,  the  case  remitted. 

Francis  Garbett  and  Charles  Gascoigne  carried  on  busines 
as  merchants,  at  Carron  Wharf,  for  some  years  previous  t 
1772,  under  the  firm  of  Francis  Garbett  and  Company. 

In  1769  Mr  Gascoigne  entered  into  a  transaction  with  M 
Ludovick  Grant,  then  trustee  for  the  creditors  of  Messr 
Adam  and  Thomas  Fairholme,  by  which  he  purchased,  oi 
his  own  private  account,  a  debt  due  by  the  Carron  Compan; 
to  Messrs  Fairholme,  and  a  quantity  of  Carron  stock  or  share 
which  belonged  to  them.  Mr  Gascoigne  in  return,  gave 
bond  subscribed  by  himself,  by  Mr  Francis  Garbett,  h~ 
partner,  and  by  Mr  Samuel  Garbett  of  Birmingham,  k 
which  they  bound  themselves,  conjunctly  and  severally,  f- 
pay  to  Mr  Grant,  on  the  30th  June  1773,  the  sum 
£11,024,  2s.  6d.,  and  the  farther  sum  of  £11,927,  2s.  6d.,  a 
the  30th  of  June  1775,  with  interest  from  the  respecti- 
terms  of  payment.  The  bond  contained  also  a  disposition  ■ 
Francis  Garbett  and  Charles  Gascoigne,  of  their  lands 
Abbotshaugh,  and  by  the  latter  of  his  lands  of'FullershangH 
in  further  security,  in  which  lands  Mr  Grant  was  in  cons 
quence  duly  infeft. 

Before  the  first  of  these  instalments  in  this  heritable  boa 
became  payable,  the  affairs  of  Mr  Gascoigne,  and  of  Fran^ 
Garbett  and  Company,  had  fallen  into  disorder,  and  their  m. 
spective  estates  were,  in  June  1772,  sequestrated  by  fc- 
Court  of  Session.  Mr  George  Home,  W.S.,  was  appoints 
factor.  At  the  first  meeting  of  the  creditors,  Sir  Thon^i 
Hallifax  and  Thomas  Stevenson  of  London,  and  Alexancl 
Ferguson  of  Craigdarroch,  were  chosen  trustees  for  managii 
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both  the  estates  of  the  company  and  of  the  individual  part-        i8ic. 
ners.     Mr  Gascoigne  was  allowed  to  act  under  them. 

When  the  first  instalment  of  the  bond  fell  due,  diligence  of 
horning  was  raised,  and  arrestments  used  in  the  hands  of  the 
Carron  Company,  so  as  to  attach  the  stock  or  shares  held  by 
either  Francis  Garbett  and  Company,  or  belonging  to  Charles 
Gascoigne,  or  to  Francis  Garbett,  the  individual  partners,  or 
to  Samuel  Garbett,  the  other  obligant. 

It  was  stated  by  the  appellant  that  Mr  Grant  and  his  con- 
stituents knew  well  that  these  arrestments  could  not  avail  in 
giying  a  preference.  The  Carron  stock,  he  stated,  belonged 
to  Francis  Garbett  and  Co.,  and  that  of  Mr  Gascoigne,  as  an 
individual,  could  not  be  affected  at  all,  in  consequence  of  the 
previous  sequestration.  That  of  Francis  Garbett,  supposing 
it  to  be  covered  by  the  sequestration,  (a  thing  disputed),  had 
been  previously  assigned  to  Messrs  Glynn  and  Halifax  of 
London,  in  security  of  a  Company  debt,  amounting  to  above 
£24,000,  which  was  more  than  double  its  then  value ;  and 
Samuel  Garbett's  stock  was  also  mortgaged  in  security  of 
some  of  his  debts.  The  diligence  of  arrestment  might,  he 
stated,  have  been  defeated  by  a  new  sequestration  of  all  the 
parties  concerned,  within  thirty  days  of  its  date. 

In  this  situation  of  matters,  and  in  the  year  1774,  an  ar- 
rangement was  gone  into  by  the  trustees  of  Francis  Garbett 
and  Co.,  whereby  the  trustee  (Mr  Grant)  for  the  creditors  of 
-Messrs  Fairholme,  was  to  receive  an  assignment  of  £6000  of 
Air  Gascoigne's  Carron  stock,  and  £2000  in  money,  and  the 
interest  of  his  debt  paid  regularly ;  he,  on  his  part,  loosing  the 
arrestments  used  by  him.     This  agreement  was  gone  into  with 
^he  sanction  of  the  trustees  for  the  creditors  of  Francis  Garbett 
^nd  Co.,  and  by  Mr  Gascoigne,  on  the  one  part,  and  it  was  ac- 
cepted of  by  Mr  Grant,  and  a  committee  of  Messrs  Fair- 
lolme's  creditors.     The  assignment  of  stock  was  made,  of 
^6000   value,  and   implement   made  otherwise  under    this 
surangement. 

The  creditors,  however,  of  Messrs  Garbett  and  Co.,  became 
dissatisfied  with  Mr  Gascoigne' s  management  as  factor  under 
the  trustees,  and  it  was  subsequently  found  that  the  trustees 
were  not  legally  appointed  or  vested  with  the  office,  and  their 
whole  management  was  therefore  set  aside,  but  Mr  Home's 
appointment  as  interim  factor  was  held  still  to  subsist.  He, 
however,  having  applied  to  be  relieved  from  that  duty,  and  ex- 
onerated, Mr  Wm.  Anderson,  W.S.,  was  appointed  in  his  stead. 
It  thus  became  necessary  to  traverse  the  same  ground  gone 
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over ;  to  review  the  transactions  formerly  gone  into  with 
'  Grant,  the  trustee  for  Messrs  Fairholme's  creditors,  and  to 
that  agreement,  as  the  basis  of  a  new  agreement,  before 
creditors.     This  was  done  in  1777,  and  after  having  sevc 
meetings  with  the  creditors,  who,  upon  the  question,  whet 
the  former  agreement  of  1774  should  be  confirmed,  agreed 
confirm,  and  confirmed  it  accordingly. 

Thereafter  the  Carron  Company  brought  three  sevc 
processes  of  multiplepoinding,  for  ascertaining  the  vari 
rights  and  the  validity  of  the  claims  made  by  different  par 
to  the  Carron  stock.  In  so  far  as  regarded  the  stock  sta 
ing  in  the  name  of  Francis  Garbett,  there  was  no  room 
question.  The  assignation  of  it  in  security  held  by  M« 
Glynn  and  Hallifax  had  been  granted  long  before  the  bai 
ruptcy.     These  gentlemen  were  preferred  to  it. 

The  respondent,  Mr  Selkrig,  succeeded,  on  Mr  Grai 
death,  as  trustee  for  the  creditors  of  Messrs  Fairholme. 

The  appellant,  who  succeeded  to  Mr  Anderson  as  trus- 
stated,  that  a  series  of  transactions  then  occurred,  which  ] 
ceeded  on  the  footing  that  he,  Mr  Selkrig,  was  to  be  paid  j 
portionally  with  the  other  creditors,  and  that  he  had  recei 
dividends  on  the  individual  estate  of  Mr  Gascoigne,  on  t 
principle. 

He  then  thought  proper  to  prove  of  new,  under  the  coi 
mission  on  Samuel  Garbett's  bankrupt  estate,  omitting  i 
notice  of  the  agreement. 

Having  also,  sometime  afterwards,  discovered,  in  cons 
quence  of  the  Carron  stock  having  greatly  risen  in  value, 
an  interval  of  twenty  years,  that  there  would  be  a  reversi 
after  paying  Glynn  and  Hallifax' s  preferable  claim,  he  ; 
tached  the  stock  belonging  to  Francis  Garbett,  by  confir 
ing  as  executor-creditor  to  Francis  Garbett,  then  decease 
The  appellant  here  interposed,  considering  himself  entitled 
demand  from  the  preferable  creditors  an  assignation  to  1 
reversion  of  that  stock.     This  forms  the  subject  of  the  n< 


Mr   Selkrig  then    brought  an    action    for    payment 
£30,885,  9s.  3d.,  as  a  balance   of  debt  still   due   the  Fa 
holmes,  after  giving  deduction  of  the  sums  paid  under  t 
original  agreement,  and  founding  on  that  agreement  as  1 
basis  of  the  action. 

Reductions  were  brought  by  the  appellant,  as  trustee 
the  estate  of  Francis  Garbett  and  Co.,  and  one  in  the  charac 
of  trustee  on  the  estate  of  Mr  Gascoigne,  concluding  tl 
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tie  agreement  or  contract  entered  into  by  Mr  Grant  and  Mr        1816. 
-Anderson,  and  the  decree  of  preference  obtained  by  the  for-    HEHDEH80!I 
nier  to  the  twenty-seven  shares  of  the  Carron  stock,  should  v- 

he  reduced  and  set  aside,  and  the  appellant  and  his  consti- 
tuents restored  against  the  same  in  integrum,  on  the  following 
grounds,   1st,  That  it  was  highly  unequal,  and  unjust,  and 
attended  with  enormous  lesion  to  the  general  body  of  credi- 
tors.    2d,  That  the  agreement  was  illegal,  as  beyond  the 
jowers,  not  only  of  those  who  made  it,  but  of  Mr  Anderson 
and  his  committee,  who  afterwards  confirmed  it.     3d,  That, 
supposing  the  trustee  to  have  possessed  power  of  entering  into 
the  agreement,  it  was  not  exercised  in  the  form  required  by 
the  meeting  of  creditors.    4th,  That  supposing  the  contract 
obligatory,  it  did  not  entitle  him  to  immediate  payment  of 
both  his  bygone  interest  and  principal  debt. 

The  Court  pronounced   this   interlocutor,   "  The    Lords  Feb.  21-23, 
u  conjoin  the  actions  of  reduction  with  each  other,  and  with  1816m 
u  this  process ;  in  the  actions  of  reduction  sustain  the  de- 
il  fences,  repel  the  reasons  of  reduction,  assoilzie  the  defender, 
u  and  decern,  but  find  no  expenses  due ;  and  in  this  process, 
adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desire  of  the  petition,  but  reserve  to  the  petitioner  to  be 
beard  on  any  errors  which  he  may  allege  to  exist  in  the 
statement  of  the  debt,  as  made  up  by  the  respondent,  and 
particularly  as  to  the  effect  of  the  abatement  of  £181,  6s.  9d. 
sterling,  and  interest  admitted  by  him,  and  remit  to  the  Lord 
Ordinary  to  hear  parties  accordingly,  and  do  as  he  shall 
**  see  cause." 

Against  this  interlocutor  an  appeal  was  brought  to  the 
*Jouse  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  The  agreement  or  con- 
tact on  which  the  respondent's  claim  is  founded,  was  highly 
Unequal  and  unjust,  being  attended  with  the  most  enormous 
lesion  to  the  general  body  of  the  creditors,  both  of  Francis 
Garbett  and  Co.,  and  of  Charles  Gascoigne.     This  appears 
clearly  from  a  comparison  of  the  stipulations  on  each  side. 
The  trustee  for  Messrs  Fairholme's  creditors,  was  creditor  of 
Charles  Gascoigne,    having    Samuel  and  Francis   Garbett 
bound  to  him  as  cautioners.      He   had   also   an   heritable 
security  over  certain  lands.     In  regard  to  the  rest  of  Mr 
CiMcoigne's  funds,  he  was  entitled  only  to  rank  proportionally 
*ith  the  other  creditors^  and  he  had  no  right  whatever  to 
wy  part  of  the  estate  of  Francis  Garbett  and  Co.    By  the 
terms  of  the  agreement,  while  his  heritable  security  was  to  be 
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1816.  made  more  effectual  by  various  new  provisions,  he  was  to 
HENDEKsoii  ce*ve>  *n  tne  first  place,  twenty-seven  shares  of  Mr  Gascoigi 
lkrio  Carron  Stock,  then  valued  at  upwards  of  £6000,  and  wh 
by  the  dividends  drawn  on  them,  and  the  price  for  which  tl 
were  ultimately  sold,  have  yielded  him  nearly  double  t 
sum.  He  was,  in  the  second  place,  to  receive  in  part  of 
principal  sum,  £2000,  and  was,  besides,  to  draw  dividends 
proportion  with  other  creditors,  not  only  from  the  separ 
funds  of  Mr  Gascoigne,  but  from  the  Company  estate, 
which  he  had  actually  no  claim.  He  was,  lastly,  to  hi 
his  interest  regularly  paid  each  year,  till  his  debt  should 
wholly  discharged,  an  obligation  which  he  contends,  i 
which  the  Court  of  Session,  by  the  interlocutors  appea 
from,  have  found  to  import  that  he  was  to  have  his  dc 
principal  and  interest,  fully  paid,  though  no  other  credi 
should  receive  one  farthing. 

The  only  equivalent  given  in  return  for  these  advanta, 
was  a  consent  to  withdraw  (or  as  it  was  ultimately  arrange 
to  make  over  to  the  appellant's  predecessors,  the  arrestme 
of  Charles  Gascoigne's,  Francis  Garbett's,  and  Samuel  G 
bett's,  Carron  stock. 

But  Mr  Gascoigne's  Carron  stock  was  covered  by  the  p 
vious  sequestration,  and  the  arrestments,  in  so  far  as  regart 
it,  were  null  and  void. 

The  stock  belonging  to  Francis  Garbett  was  effectus 
impledged  for  a  debt  more  than  double  its  supposed  woi 
It  was  more  than  twenty  years  after  this  transaction,  bef 
there  appeared  the  least  probability  of  a  reversion,  anc 
then  arose  only  from  the  preferable  creditors  having  cho 
to  refrain  from  selling  the  stock,  and  from  his  draw- 
dividends  on  his  full  debt  from  the  sequestrated  estates.  1 
private  creditors  of  Mr  Gascoigne  had,  besides,  no  interest 
this  stock,  which  could  have  made  it  an  object  with  then: 
liberate  it  from  arrestment. 

It  was  the  liberation  of  Mr  Samuel  Garbett's  stock,  h< 
ever,  or  the  acquiring  right  to  the  arrestment  of  it,  whi 
from  the  history  which  has  been  given  of  the  transacti 
was  the  main  inducement,  which  led  to  the  agreement  i 
its  subsequent  confirmation. 

Several  of  the  creditors  of  Francis  Garbett  and  Compa 
had  Samuel  Garbett  bound  in  farther  security,  but  th 
times  as  many  of  them,  (and  who  were  creditors  for  debts 
a  very  large  amount),  had  no  concern  with  1dm  or  his  Car 
stock,  and  could  derive  no  benefit  from  having  the  air 
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ments  withdrawn,  yet  their  interest  was  materially  sacrificed        1816. 
bj  admitting  Messrs  Fairholme's  debt,  not  only  to  rank  on  the    H]E!n)ER80N 
Company's  estate,  but  to  be  fully  paid  in  preference  to  every  v. 

Company  creditor.    In  the  same  manner,  one-half  of  Charles 
Cascoigne's  proper  creditors,  and  whose  debts  amounted  to 
greatly  more  than  one-half  of  his  whole  proper  debts,  exclusive 
of  that  due  to  JFairholme's  trustee,  had  no  interest  in  liberat- 
ing Samuel  Garbett's  Carron  stock  from  the  arrestments,  and 
even  those  creditors  of  the  Company,  and  of  Mr  Gascoigne  as 
an  individual,  to  whom  Samuel  Garbett  was  bound,  would  have 
made  a  very  bad  and  absurd  bargain,  if  they  had  agreed  to 
fay  out  of  the  sequestrated  funds,  the  whole  debt  due  to 
Tairholme's  trustee,  for  the  chance  of  drawing  a  part  of  it 
lack  from  Samuel  Garbett's  funds,  in  virtue  of  the  arrest- 
ments which  had  been  used  by  Fairbolme's  trustee ;  and  be- 
sides, whatever  might  be  so  drawn,  would,  in  fact,  be  in  so 
fu  drawn  out  of  their  own  pockets,  as  it  would  diminish  the 
dividends  they  would  be  entitled  to,  in  their  own  right,  as 
creditors  of  Samuel  Garbett. 

The  creditors  on  either  estate  have  not  drawn  one  farthing 
in  virtue  of  the  arrestments  which  Mr  Grant  made  over  to 
them.  The  prospect  of  a  reversion  from  the  stock  either  of 
Francis  or  Samuel  Garbett,  appeared  at  the  time  the  actions 
of  multiplepoinding  were  brought,  to  be  so  hopeless,  from  the 
•mount  of  the  preferable  claims,  that  it  was  thought  useless 
to  attempt  obtaining  a  decree  of  preference  secundo  loco ;  and 
is  no  change  to  the  better  took  place  for  much  more  than 
five  years  afterwards,  the  arrestments  and  the  actions  founded 
on  them  were  cut  off  by  the  quinquennial  prescription  esta- 
blished by  the  Statutes,  1669,  c.  9,  and  1685,  c.  14. 

Neither  is  there  the  least  ground  to  doubt  that  the  arrest- 
ments, had  they  remained  with  Mr  Grant,  would  have  been 
jast  as  useless  and  unproductive,  as  they  were  to  Mr  Ander- 
*>n.  The  original  trustees  appear,  from  their  letter  to  Mr 
Gascoigne,  of  30th  December  1773,  to  have  been  perfectly 
mre  of  their  power  to  defeat  the  arrestments  by  a  seques- 
tration, and  to  have  been  determined  to  do  so,  if  the  arrest- 
Btente  were  persisted  in. 

2d,  The  agreement  in  question  was  in  itself  illegal,  as  be- 
yond the  powers,  not  only  of  those  who  originally  made  it, 
I  tat  of  Mr  Anderson  and  his  committee,  who  afterwards  con- 
firmed it, 
The  original  agreement,  1774,  it  is  not  disputed,  was  alto- 
P&ernull,  being  formed  by  a  set  of  trustees  who  were  found  by 
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turns  entirely  on  the  confirmation  1777,  which,  in  the  cir- 
v-  cunistances,  had  the  same  effect,  and  must  be  regulated  bj 

the   same  principles,    as  if  the  agreement  had  been  then 
for  the  first  time,  concluded. 

An  objection  to  the  validity  of  Mr  Anderson's  appoint 
ment  arises  from  the  form  of  his  election.  There  were  tw< 
distinct  estates  under  sequestration,  belonging  to  differen 
classes  of  creditors,  and  each  class  was  alone  entitled  to  direc 
the  management  and  distribution  of  its  respective  estate 
When  the  creditors  present,  therefore,  proceeded  to  determine 
that  the  sequestrated  estates  should  be  managed  by  a  trustee: 
and  to  appoint  Mr  Anderson  to  that  office,  without  distim 
guishing  whether  they  were  acting  as  creditors  of  Francr 
Garbett  and  Company  or  of  Charles  Gascoigne,  but  in  a  sor 
of  mixed  capacity  of  creditors  on  both,  they  acted  irregular^ 
and  incompetently,  and  nothing  they  did  could  be  legale 
effectual,  as  under  the  Act  of  Parliament  in  virtue  of  whi-  -* 
they  were  met. 

The  appointment  of  themselves  as  a  committee  to  b& 
check  on  the  trustee,  lest  he  should  improperly  confirm  1 1 
transaction  of  the  former  trustees,  was  also  objectionable,  a 
three  of  the  five  gentlemen  who  thus  elected  themselves 
represented  constituents  who  had  an  interest  in  these  verj* 
transactions.  And  although  no  one  could  vote  where  his 
constituent  had  a  direct  interest,  yet,  as  all  the  transactioDs 
were  liable  to  the  same  objection,  each  had  the  strongest 
inducement  to  confirm  those  of  others,  however  improper. 
But  supposing  the  trustee  to  be  effectually  vested  with  the 
office,  both  as  to  the  estate  of  Francis  Garbett  and  Co.  and 
Charles  Gascoigne,  he  could  have  had  no  power  to  make  an 
agreement  of  the  present  nature,  by  which  one  particulai 
creditor  of  Mr  Gascoigne  was  to  receive  full  payment  of  his 
whole  debt  from  both  estates,  though  he  had  no  claim  or 
that  of  the  Company  in  preference  to  every  creditor,  and 
though  not  one  of  them  should  draw  a  farthing. 

3d,  Supposing  the  trustee  to  have  possessed  a  power  oi 
entering  into  the  agreement,  it  was  not  exercised  in  the  form 
required  by  the  meeting  of  creditors  by  which  he  was  ap- 
pointed. 

The  first  meeting  called  for  considering  the  transactions  of 
the  former  trustees,  was  held  on  the  21st  October  1776,  but 
the  minutes  do  not  state  that  it  was  called  on  ten  days  pre- 
vious notice,  though  this  was  an  indispensable  condition.    No 
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resolution  was  then  come  to,  but  the  particular  transaction        181g- 
with  Fairholme's  trustee  was  afterwards  approved  of  by  four   hbndbrson 
of  the  committee,  at  an  ordinary  monthly  meeting  on  2d 
December.     It  was  impossible  to  hold  that  this  meeting  was 
one  in  terms  of  the  tenth  condition  imposed  by  the  general 
meeting  of  creditors. 

4th,  The  contract  was,  except  in  so  far  as  regarded  the 
twenty-seven  shares  of  Carron  stock  assigned  to  Mr  Grant, 
abandoned  and  given  up,  the  parties  having,  for  a  period 
of  above  thirty  years,  regulated  their  conduct  on  principles 
▼hich  were  quite  incompatible  with  its  remaining  in  force. 

5th,  Though  the  contract  should  be  held  to  be  still  obli- 
gatory in  all  its  parts,  it  does  not  entitle  the  respondent  to 
the  immediate  payment  of  both  his  bygone  interest  and 
principal  debt.  He  was  to  get  preferable  payment  of  the 
interest  on  the  debt  regularly  every  year ;  and  in  so  far  there 
may  be  a  claim  which  is  preferable  to  that  of  the  other 
creditors.  But  there  is  no  preference  as  to  the  principal  sum, 
which  is  to  be  paid  by  dividends,  made  proportionally  to  the 
whole.  Nor  does  the  obligation  to  pay  his  interest  regu- 
ltfly  till  his  debt  be  discharged,  imply  a  preference  as  to  the 
prkcipal  sum,  for  that  would  be,  in  fact,  giving  him  an  undue 
preference  over  all  other  creditors  as  to  his  whole  debt. 

Pleaded  for  the  Respondent. — 1st,  The  contract,  of  which 
implement  is  demanded  by  the  respondent,  and  of  which  the 
appellant  has  brought  a  reduction,  was  solemnly  concluded 
by  a  regular  deed,  duly  executed  by  the  parties  having 
interest  on  the  one  side  and  the  other.  It  was  ratified  by  a 
solemn  judgment  of  the  Court  of  Session.  It  was  carried 
into  effect  by  full  implement  on  the  part  of  Mr  Grant,  and 
by  partial  implement  on  the  part  of  the  appellant's  prede- 
cessor, and  it  has  subsisted  unchallenged  for  thirty-seven 
years.  The  obligations  of  it  are  not  prescribed  and  not  dis- 
charged. Therefore,  it  is  not  competent  to  the  appellant 
either  to  reduce  the  contract  or  to  refuse  implement  of  the 
obligations  thereby  undertaken  by  the  trustee  for  the  creditors 
of  Francis  Garbett  and  Co.,  and  Charles  Gascoigne,  on  any 
ground  whatever. 

2d,  The  allegation  of  the  appellant,  "  that  the  agreement 
u  1774,  and  the  subsequent  contract  1777,  were  unequal 
w  and  unjust,  being  attended  with  the  most  enormous  lesion 
"  to  the  general  body  of  the  creditors  both  of  Francis  Garbett 
*  and  Company,  and  of  Charles  Gascoigne,"  is  both  irrelevant 
iu  law  and  unfounded  in  fact.    It  is  irrelevant  at  a  distance 
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181g-  of  forty  years,  to  allege  as  a  reason  for  not  fulfilling  the  stipt 
HENDERSON  lations  of  it,  that  it  was  unequal  or  unjust,  which  is  onl 
saying  that  it  has  not  turned  out  so  advantageous  as  wi 
expected,  and,  besides,  the  fact  is  unfounded,  it  was  manife 
to  all  that  it  was  the  only  way  advantageously  to  dispose  < 
the  estates. 

3d,  Mr  Anderson,  as  trustee  for  the  creditors  of  Franc 
Garbett  and  Co.,  and  Charles  Gascoigne,  with  the  consei 
of  the  committee  appointed  for  the  purpose,  had  full  pow- 
to  conclude  the  contract ;  these  powers  were  lawfully  aa 
effectually  exercised ;  and  the  contract  so  concluded,  thou 
effectual  without  any  judicial  confirmation,  was,  in  fm 
sanctioned  by  an  express  judgment  of  the  Court. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  so  much  of  the  in^ 
locutor  of  23d  February  1815,  as  sustains  the  defe:x 
in  the  actions  of  reduction,  repels  the  reasons  o^* 
duction,  assoilzies  the  defender,  and  decerns  be,  and. 
same  are  hereby  affirmed ;  and  with  respect  to  all  ot 
matters  in  the  several  interlocutors  complained  of  in.  t 
said  appeal,  it  is  ordered  that  the  cause  be  remitU 
back  to  the  Court  of  Session  to  review  the  said  Intel 
locutors,  with  relation  to  such  other  matters,  and,  par 
ticularly,  for  the  purpose  of  considering  the  true  intent 
and  meaning  of  the  contract  and  agreement  of  the  28th 
April  1777,  referring  to,  ratifying  and  confirming  the 
contract  of  January  1774;  and  more  especially  with 
regard  to  the  question  as  to  interest  beyond  the  1st 
January  1776,  and  after  such  review  and  consideration* 
to  do  therein  as  shall  be  just. 

For  the  Appellant,  Sir  Saml.  Romilly,  Mat  Ross. 

For  the  Respondent,  John  Leach9  John   Clerk,  Jas.  Mm 

creiffy  Francis  Home) 

Note. — Unreported  in  the  Court  of  Session. 
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Wm.  Henderson,  Trustee  on  the  Seques-~)  hendebson 

trated  Estates  of  Francis   Garbett  and  I  glynn,  &o. 

Co.,  late  Merchants  at   Carron   Wharf,  r  Appellant ; 
and  of  Charles  Gascoigne,  one  of  the  Part- 
ners of  that  Company,  as  an  individual,     J 

Richard  Carr  Glynn,  Thomas  and  Sa-"" 
ville  Hallifax,  Bankers,  Representa- 
tives of  the  late  Messrs  Glynn  and  Halli-  I  Respondents. 
fax,  Bankers  in  London,  and  Charles 
Selkrig,   Trustee  for  the   Creditors  of 
Messrs  Adam  and  Thomas  Fairholme, 

House  of  Lord,  27th  June  1816. 

Relief — Assignation — Bankruptcy  of  Company. — (1)  Held, 
that  a  co-obligant,  insisting  on  an  assignation  from  the  creditors, 
holding  a  separate  security  over  his  co-obligant's  separate  estate, 
in  order  to  operate  relief  against  that  estate,  for  sums  drawn 
out  of  his  estate,  more  than  out  of  it,  was  not  entitled  to  demand 
an  assignation  in  the  circumstances  of  this  case.  (2)  It  having 
been  disputed  whether  the  individual  estate  of  a  partner  in  a 
bankrupt  company,  had  been  included  in  the  sequestration  of 
the  company,  held  that  after  a  silence  of  thirty  years,  it  was 
impossible  to  hold  that  the  sequestration  extended  to  his  indi- 
vidual estate. 

By  the  preceding  appeal  it  has  been  seen  that  Messrs 
Glynn  and  Hallifax  were  large  creditors  of  Francis  Garbett 
and  Co.,  as  well  as  of  Charles  Gascoigne,  as  an  individual 
to  the  extent  of  £24,000,  as  at  1st  January  1774;  and  that 
they  were   preferably  secured  as  creditors  on  the  Carron 
stock  held  by  Francis  Garbett,  as  an  individual,  which  was 
assigned  to  them  in  security.     The  debts  due  by  the  Company 
an*ounted  to  £86,163,  3s.  4d.,  by  Charles  Gascoigne,  as  an 
^dividual,  including  Fairholme's  trustees,  £43,284,  6s.  2d. 
t     The  whole  creditors  ranked  on  Charles  Gascoigne's  indi- 
vidual estate,  and  drew  dividends  from  it ;  and  the  appellant 
insisted  that  he  was  entitled  to  relief  against  Francis  Garbett's 
lniiTidual  estate,  in  other  words,  relief  from  the  Carron  stock 
ln  cjrte8tion,  to  the  extent  of  what  he  aljeged  was  paid  more 
toa.n  his  proportional  share  in  the  joint  obligation.     In  the 
mt*ltiplepoinding  raised  by  the   Carron   Company,  Messrs 
^lynn  and  Hallifax  were  preferred,  and  decree  of  preference 
°»>t^ined.     Although  they  had  received  a  power  to  sell  the 
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1816.        stock,  yet  for  almost  twenty  years  they  delayed  to  do  i 
In  the  interval,  the  value  of  the  stock  had  risen  immense! 


IIENDKB80N 


v-  so  as,  after  paying  their  debt,  to  leave  a  reversion  over. 

A  question  had  been  made,  but  never  determined,  whetl 
Francis  Garbett's  individual  estate  had  been  included  und 
the  sequestration,  a  question  which  came  to  be  of  importan 
now  that  there  was  a  prospect  of  a  reversion,  arising  frc 
the  value  of  his  individual  stock.  In  these  circumstanc 
the  appellant  presented  a  petition  to  the  Court,  praying  tl 
they  would  resume  consideration  of  this  question,  and  to  fu 
that  the  sequestration  did  include  Francis  Garbett's  separc 
estate.  The  respondent,  Mr  Selkrig,  the  trustee  for  1 
creditors  of  Messrs  Fairholme,  who  had  taken  out  a  con", 
mation  qua  creditor  of  the  deceased  Francis  Garbett,  so* 
to  affect  this  stock  in  payment  of  his  constituents'  d^ 
appeared  and  opposed  this  application,  having  it  in  view 
rank  and  claim  whatever  reversion  there  might  be,  for 
constituents'  debt.  The  Second  Division  of  the  Court  1 
that  after  so  long  a  silence  on  the  part  of  the  creditor's 
was  impossible  to  hold,  that  the  sequestration  could  extend 
Francis  Garbett's  estate. 

It  appeared  that,  all  this  time,  Messrs  Glynn  and  Hallifa 
had  continued  to  draw  the  dividends  arising  on  thisCarronstoc! 
They  had  also  drawn  dividends  from  the  estate  of  Chari« 
Gascoigne,  and  even  for  debts  properly  due  out  of  the  esta- 
of  Francis  Garbett ;  and,  failing  in  the  above  applicatic* 
the  appellant  then  proposed  to  the  representatives  of  Mess 
Glynn  and  Hallifax,  that  since  they  had  failed  to  make  il 
of  their  separate  security,  to  the  extent  they  ought  to  ha-1 
done,  and  had  ranked  for  their  full  debt  on  Mr  Gascoigne 
estate,  and  had  drawn  dividends  from  both  his  and  theCompai 
estate,  they  should  grant  to  the  appellant  an  assignati* 
(assignment)  to  their  security,  to  enable  him  to  make  effe 
tual  the  relief  to  the  extent  of  one-half  the  dividends  dra^ 
by  them,  which,  in  the  circumstances  of  the  case,  he  y* 
entitled  to  claim  from  the  estate  of  Francis  Garbett.  A- 
he  stated,  that  it  was  not  necessary  to  show  that  Charles  Gn 
coigne  had  paid  more  than  the  half  of  the  joint  debts,  it  ** 
enough,  if  it  appeared,  that  what  had  been  paid  from  his  estst 
on  the  ground  of  his  being  cautioner  for  Francis  Garbett,  ea 
ceeded  what  had  been  paid  from  Francis  Garbett's  estate,  eacl 
being  liable  in  solidum,  each  was  to  be  considered  as  principa 
debtor  as  to  his  own  half,  and  cautioner  for  his  co-obligan 
in  the  other  half.     And,  therefore,  even  supposing  the  ir 
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dividual   estate   of  that   gentleman  did   not  fall  under  the        i«»6- 
Sequestration,  yet  he  was  entitled  to  demand  an  assignation    Henderson" 
from  the  representatives  of  Messrs  Glynn  and  Hallifax,  for  v-  . 

whose   debt,  as  due  by  Francis  Garbett  and  Co.,  Francis 
Garbett's  estate  was  as  directly  bound,  as  that  of  Charles 
Gascoigne,  each  being  principal  debtor  for  one-half  of  that 
debt,  and  cautioner  for  the  other,  in  the  other  half;  and  the 
appellant,  in  his  argument,  founded  very  much  on  the  case 
•  of  Sir  Robert  Maxwell  i?  Heron,  as  applicable  to  the  present.    Vide  ante, 
The  Court,   after  several   interlocutors,   pronounced   this vo  *  *  » P- 
interlocutor: — "  Upon  the  first  prayer  of  the  petition  respects  Dec.  io,isii. 
"  ing  the  amount  of  the  balance  of  debts  remaining  due  to 
"  the    representatives  of  Messrs  Glynn  and  Hallifax,  they 
u  remit  to  the  Lord  Ordinary  to  do  as  he  shall  see  cause ; 
u  and,  quoad  ultra,  in  respect  it  was  long  ago  decided  that 
u  in  the  bond  granted  to  the  trustee  for  the  Messrs  Fair- 
"  holme,  Charles  Gascoigne  was  the  principal  debtor,   and 
M  Francis  Garbett,  in  effect  a  cautioner  only,  Find  that  the 
"  petitioner,  Mr  Henderson,   as   standing  in   the   right   of 
"  Charles  Gascoigne,  the  principal  debtor,  is  not  entitled  to 
"  require  an  assignation  from  the  representatives  of  Glynn 
**  and  Hallifax  of  the  Carron  Company  stock  belonging  to 
cc  Francis  Garbett,  the   cautioner,  to  the  prejudice   of  Mr 
**  Selkrig,  trustee  for  the  creditors  of  Messrs  Fairholme,  to 
**  whom  both  the  principal  debtor  and  cautioner  stand  jointly 
4*  and  severally  bound  as  full  debtors.     Therefore,  refuse  the 
€*  second  prayer  of  this  petition  ;  and  in  so  far  adhere   to 
u  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against."* 
On  reclaiming  petition  the  Court  adhered.  Jan.  21, 1812. 

*  Opinion  of  the  judges  : — 

Mr  Selkrig' s  Bight  to  oj)pose. 

Lord  Succoth. — "  I  do  not  at  present  understand  whether  it 
is  necessary  here  to  decide  the  question,  with  regard  to  the  validity 
°f  Mr  Selkrig's  confirmation  as  executor-creditor,  and  the  arrest- 
njcnts  used  by  him,  of  the  Carron  stock,  or  rather  the  renewing  of  the 
^frestments,  which  had  been  laid  upon  this  stock  by  his  predecessor 
in  office,  Mr  Grant,  in  1773. 

"This  is  a  question  of  some  difficulty,  which  was  formerly  dis- 
eased at  great  length,  and  seems  to  have  been  before  the  Second 
Division  of  the  Court ;  but  it  is  said  that  the  Court  did  not  give 
their  decision,  as  it  was  not  necessary  to  decide  it,  the  Court  being 
dear  that  the  creditors,  after  having  for  thirty  years  relinquished 
VOL.  VI.  O 
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aded for  the  Appellant — .The  ratio  assigned  in  the  inter-  1816- 
r  of  the  Court  of  the  5th  December  1811,  for  holding  UBndeksok 
•pellant  to  be  barred  from  demanding  an  assignment, 
t  justly  have  any  such  effect.  The  appellant,  as  trustee 
•  Gascoigne's  estate,  is  not  limited  to  such  pleas,  as  Mr 
igne  might  himself  have  maintained,  had  he  been  sol- 
He  is  trustee  for  the  whole  of  Mr  Gascoigne's  creditors, 
\  such,  is  entitled  to  make  every  claim  for  their  behoof, 
they  might  have  done  individually.  But  if  the  whole 
>rs  have,  in  consequence  of  the  mode  in  which  the  joint 
have  ranked  on  Mr  Gascoigne's  estate,  right  of  relief 
•t  that  of  Francis  Garbett,  and  a  title  to  make  this 
lal,  to  a  certain  extent,  by  obtaining  an  assignment  to 
eferable  security  on  the  Carron  stock,  they  cannot  be 
ited  from  doing  so,  because  a  single  creditor  has  at> 
ed  to  carry  off  the  reversion  of  this  fund,  by  a  diligence 
ich  the  assignment  must  naturally  be  preferable.  This 
creditor  cannot,  from  the  mere  circumstance  of  his 
so,  or  having  Francis  Garbett  bound  as  cautioner,  have 
ight  of  preference  over  the  Company  creditors,  as  those 
om  Charles  Gascoigne  and  Francis  Garbett  were  bound 
principals.  Neither  can  he  have  any  preference  even 
\  individual  creditors  of  Mr  Gascoigne,  for  the  claim  of 
at  their  instance,  is  founded  on  the  payments  made  from 
•ascoigne's  estate,  towards  debts  which  belong  primarily 
ancis  Garbett.  They  have  a  right,  therefore,  to  come 
the  estate  of  the  latter,  although  he  might  not  have 
originally  bound  to  them,  no  less  than  his  proper  cre- 
,  and  if  the  assignment  is  such,  as  from  its  nature,  must 
:hem  a  right  to  the  reversion  of  the  Carron  stock,  which 
ferable  to  that  arising  from  Mr  Selkrig's  confirmation, 
are  entitled  to  the  benefit  of  it.  There  can  be  no  doubt, 
ver,  that  the  assignment  must  give  a  preference  to  the 
•mation.  It  proceeds  on  the  footing,  that  Messrs  Glynn 
lallifax  ought  in  justice  to  have  taken  a  larger  propor- 
)f  their  debt  from  the  Carron  stock,  and  it  produces  the 
effect  as  if  they  had  done  so,  by  substituting  Mr  Gas- 
But  there  is  no  sufficient  evidence  of  the  fact  on  which 
plea  is  founded. 

In  the  original   bond  granted  to  Fairholme's  trustee,  Francis 
bett  was  no  less  principal  debtor  than  Charles  Gascoigne." — 
i  CampbelTs  Collection  of  Session  Papers,  vol.  145. 
•he  other  judges  went  on  the  grounds  stated  in  the  interlocutor. 
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1816.  coigne's  creditors,  or  the  appellant,  as  their  trustee,  in  place 
of  Messrs  Glynn  and  Hallifax,  and  by  giving  him  the  benefit 
of  their  right  of  pledge,  which  is  indisputably  preferable  to 
every  other  claim  upon  Francis  Garbett's  Carron  stock,  and 
in  particular  to  the  confirmation  of  Mr  Selkrig,  which,  by  its 
nature  could  only  affect  the  balance,  if  there  were  any  re- 
maining, after  satisfying  the  claim  of  Glynn  and  Hallifax,  or 
the  appellant  as  their  assignee,  upon  the  preferable  security 
held  by  them  over  that  stock. 

2d,  The  appellant  is  not  barred  from  demanding  the  as-    ^. 
signment  by  the  contract  betwixt  Mr  Grant  and  Mr  Gas-  — 
coigne,  which  was  subsequently  confirmed  by  the  appellant's 
predecessor,  Mr  Anderson.     For  the  stipulation  as   to  the 
regular  payment  was  originally  null,    and  was  also  passec^, 
from  and  given  up,  and  a  mode  of  distribution  of  the  seques^^^ 

trated  estates  adopted,  and  sanctioned  by  Mr  Selkirg  himself. ^ 

which  was  quite  inconsistent  with  it.  At  any  rate, 
Selkrig  has  no  interest  to  oppose  the  assignment  on  th 
ground ;  for,  if  successful  in  his  action  on  the  contract, 
will  recover  his  full  payment  from  the  appellant,  in  so  far  sl 
the  funds  in  his  hands,  including  the  reversion  of  the  Carr  ^>i 
stock,  may  be  sufficient  for  this  purpose. 

3d,  The  estate  of  Charles  Gascoigne,  having  been  rant^:  <3< 
upon,  for  the  whole  debts  for  which  he  and  Francis  Garb*  <^3*t 
were  jointly  bound,  while  the  estate  of  the  latter  has  not  b^^^r 
brought  under  distribution,  nor  ranked  upon  by  any  of  -fctK 
creditors,  there  arises  to  the  former,  a  right  of  relief  agaL  x^  st 
the  latter,  to  the  extent  of  one-half  of  the  dividends  paid  <^»n 
the  joint  debts.  And  in  these  circumstances,  the  appellant  "t  is 
entitled  to  insist  that  the  respondents,  the  representatives  of 
Messrs  Glynn  and  Hallifax,  shall  either  draw  their  paymerz^t, 
as  far  as  possible  from  Francis  Garbett's  estate,  by  exhau^st- 
ing  their  separate  security,  or  grant  him  an  assignment  to  n^3t, 

to  the  extent  of  the  dividends  they  have  drawn  from  h *t 

Gascoigne's  estate,  that  he  may  operate  his  relief  from  tl  **e 
reversion.  There  is  no  room  for  a  counter-claim  of  relief  ^^  1T 
consequence  of  the  sum  drawn  by  Messrs  Glynn  and  Hallifax  -*' 
from  Francis  Garbett's  Carron  stock,  seeing  that  they  ha\^-^^  ^ 
ranked  on  Mr  Gascoigne's  estate  for  their  full  debt ;  an  *^*1 
were  such  a  counter-claim  even  to  be  admitted,  there  will  stLi"  "-* 
be  a  large  balance  of  surplus  payments  from  Mr  Gascoigne^^ 
funds,  and  the  appellant  will,  at  least,  be  entitled  to  an  assig^T^ 
ment  to  the  effect  of  recovering  from  the  Carron  stock,  tb0^-' 
one-half  of  this  excess.      The  connection  between  Franc-^  ^ 
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iett  and  Charles  Gascoigne  as  partners,  and  between  the        1816. 
s,  as  company  debts,  it  is  submitted,  fortifies  this  plea.    HENDKRgOK 
one  out  of  perhaps  fifty  company  debts,  Francis  Garbett  v- 

\  a  security  upon  his  Carron  stock.  The  remaining  forty- 
debts,  to  four  or  five  times  the  amount,  in  each  of  which 
icis  Garbett  is  the  proper  and  principal  debtor  for  one- 
are  suffered  to  come  upon  Charles  Gascoigne  and  his 
idual  estate  alone,  Francis  Garbett's  individual  estate 
lg  no  part.  In  such  a  case,  surely,  it  is  just  and  equit- 
that  the  creditor,  holding  the  security  upon  Francis 
>ett's  stock  for  the  single  debt,  should  draw  his  whole 
lent  from  the  fund  over  which  his  security  extends,  when 
lany  other  Company  debts  come  upon  Charles  Gas- 
le's  individual  estate. 

*£aded  far  tJie  Respondents  Sir  Richard  Carr  Glynn, 
Thomas  and  Saville  Hallifax. — The  respondents  have 
ler  interest  nor  inclination  to  interfere  in  the  question  of 
>rocal  relief  between  the  appellant  on  the  one  hand,  and 
respondent,  Charles  Selkrig,  on  the  other ;  but  they  have 
iterest  to  insist  that  they  shall  not  be  decerned  to  assign 
tvour  of  either  of  these  two  parties,  or  restrained  in  rank- 
and  drawing  dividends  on  their  respective  estates,  until 
debt  due  to  them  shall  be  paid.  The  respondents  hold 
e  securities  for  their  debt;  1st,  Their  personal  claim 
nst  the  estate  of  Francis  Garbett  and  Co.  2dly,  A 
lar  claim  against  the  estate  of  Charles  Gascoigne ;  and 
y,  The  real  security  of  the  Carron  stock  of  Francis  Gar- 
.  And  they  humbly  conceive  that  they  are  not  bound  to 
sfer  any  one  of  these  securities  to  any  party,  or  to  suffer 
r  interest  in  any  one  of  them  to  be  diminished,  or  in  any 
weakened  or  embarrassed,  until  their  debt  shall  be  paid, 
he  appellant  is  pleased  to  say,  that  if  the  respondents 
assign  their  Carron  stock  to  him,  he  will  sell  it,  and  pay 
r  debt  with  the  first  of  the  price  which  he  receives ;  in 
*r  words,  he  undertakes  to  hold  the  stock  as  trustee  for 
r  behoof,  in  the  first  place.  He  cannot  claim  the  property 
)iig  as  any  part  of  the  debt  due  to  the  respondents  re- 
ns  unpaid ;  but  he  insists  that  he  shall  have  the  admini- 
tion  of  it.  Now,  the  respondents  humbly  conceive,  that 
r  have  just  as  good  a  right  to  the  administration  as  to  the 
>erty  itself.  No  party  asserts,  or  can  pretend  to  have  any 
rest  in  this  Carron  stock,  until  the  debt  due  to  the 
ondents  shall  be  paid.  The  right  of  property,  redeem- 
no  doubt,  is  vested  in  them.     It  did  not  belong  to  any 
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1818.  of  the  estates  over  which  the  respondent  is  trustee,  while  1 
owners  were  solvent,  and  it  does  not  belong  to  the  appelli 
now.  In  the  same  manner  the  right  of  administration  did  j 
belong  to  any  of  his  authors,  and  it  does  not  belong  to  I 
now.  The  respondents  have  no  desire  to  retain  this  prope 
for  an  instant  after  their  debt  shall  be  paid,  nor  have  tl 
any  inclination  to  act  capriciously  between  the  appellant  i 
the  other  respondent,  Mr  Selkrig.  On  the  contrary,  tl 
have  waited  now  more  than  forty  years  for  the  payment  of  t 
money ;  they  will  be  most  happy  to  receive  it,  and  to  execute 
assignation  in  favour  of  either  party  whom  the  law  shall  pre! 
but  until  the  money  shall  be  paid,  they  do  not  hold  themse^ 
bound  to  assign  in  favour  of  either  the  one  or  the  other. 

Pleaded  for  the  Resporident,  Mr  Selkrig. — The  divide 
corresponding  to  the  debt  due  to  Glynn  and  Hallifax,  no 
from  Charles  Gascoigne's  estate,  at  and  prior  to  10th  Januj 
1803,  added  to  what  Glynn  and  Hallifax  have  already  receive 
and  will  still  receive  from  the  proceeds  of  Francis  Garbet 
Carron  stock,  do  fully  pay,  and  of  course  extinguish,  the  de 
due  to  Glynn  and  Hallifax ;  and  after  that  debt  is  so  paid  a 
extinguished,  there  remains  a  surplus  of  proceeds  of  the  sj 
Carron  stock.  But  the  debt  to  Glynn  and  Hallifax  being  tl 
extinguished,  they  can  have  no  right  or  interest  in,  or  pov 
or  control  over  the  surplus  of  Francis  Garbett's  stock ;  a 
it  is  therefore  altogether  incompetent  for  them  to  assign  a 
right  over  such  surplus  to  any  other  party,  so  as  to  affect  1 
respondent's  preference  lawfully  acquired.  The  balance 
debt  due  to  Glynn  and  Hallifax  at  Lammas  1810,  * 
£10,694,  13s.  9^d.  The  value  of  the  Carron  stock  as  n 
estimated,  is  £19,800,  so  that  there  is  a  surplus 
£9694,  13s.  9d.  over.  It  seems  to  be  self  evident  that  Glv 
and  Hallifax,  after  the  balance  of  their  debt  is  thus  provic 
for,  and  of  course  the  whole  debt  due  to  them  fully  paid 
and  extinguished,  have  nothing  at  all  to  do  with  this  surp] 
and  that  any  attempt  by  them  to  assign  it  would  be  to  ass 
what  does  not  and  cannot  possibly  belong  to  them.  3 
respondent,  by  his  confirmation,  is  preferable  over  this  st« 
to  every  other  creditor,  excepting  Glynn  and  Hallifax ;  a 
consequently,  the  moment  that  their  debt  is  extinguished 
payment,  the  respondent's  preference  attaches  and  secu 
the  whole  surplus  as  his  property,  to  the  effect  of  being  a 
plied  for  payment  of  his  debt.  If  the  appellant  can  mai 
any  good  demand  upon  the  respondent,  as  in  the  legal  po 
session  of  that  surplus  stock,  it  may  be  competent  to  him 
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asist  in  such  a  demand,  the  merits  of  which  will  remain  to        1816. 

«   considered.     But,  in  the  meantime,  Glynn  and  Hallifax 

ave  no  power  to  grant  any  assignment  of  a  subject  which 

oes  not  belong  to  them ;  but  by  the  extinction  of  their  debt, 

ills  under  the  legal  dominion  and  control  of  the  respondent. 

2d,  Neither  the  appellant,  as  the  trustee  of  Charles  Gas- 

oigne,  nor  the  creditors  of  Charles  Gascoigne,  have  given 

ny  consideration  to  Glynn  and  Hallifax  for  the  assignment 

rhich  the  appellant  requires  them  to  grant.     Indeed,  so  far 

rem  having  given  any  consideration,  the  appellant  and  his 

onstituents  have  not  paid  nearly  the  share  of  the  debt  due 

a  Glynn  and  Hallifax,  which  properly  falls  upon  the  estate 

f  Charles  Gascoigne.     Charles  Gascoigne  and  Francis  Gar- 

iett  are  joint  and  several  obligants  in  the  debt  to  Glynn  and 

lallifax ;  they  are  bound  singuli  in  solidum  to  the  creditors ; 

mt,  in  the  accounting  between  themselves,  they  are  precisely 

n  an  equal  footing,  each  being  liable  for  one-half  of  the  debt. 

Charles  Gascoigne  is  no  more  cautioner  for  Francis  Garbett, 

ban  Francis  Garbett  is   cautioner   for  Charles  Gascoigne. 

£ach  is  principal  debtor  for  one-half;  and  when  either  obli- 

!;ant  has  paid  his  own  half,  he  is  creditor  in  relief  for  whatever 

urns  he  may  be  obliged  to  pay  on  account  of  the  other  half 

rfthe  debt,  in  which  he  is  cautioner,  and  the  other  obligant 

principal  debtor.     But  while  his  own  half  of  the  debt  is  un- 

ffcaid,  all  his  payments  only  go  to  extinguish  his  own  debt,  and 

be  can  be  held  tojiave  paid  nothing  as  cautioner  for  the  other. 

Now,  the  fact  is  ascertained,  that  the  estate  of  Charles 

Gascoigne  has  paid,  on  account  of  the  debt  of  Glynn  and 

Hallifax  no  more  than  £13,832,  15s.  2d.,  while  the  estate  of 

Francis  Garbett  has  paid,  and  will  pay  on  account  of  the  same 

debt,  £59,067,  10s.  4d.,  being  more  than  four  times  as  much 

as  the  estate  of  Charles  Gascoigne  has  paid.     From  this  it 

is  evident,  that  the  estate  of  Charles  Gascoigne,  instead  of 

having  paid  that  half  of  the  debt  in  which  he  is  principal 

debtor,  has  not  paid  much  above  one-third  of  such  half.     It 

consequently  appears  to  be  quite  impossible  to  maintain,  that 

the  appellant  or  his  constituents,  have  given  any  consideration 

whatever  to  Glynn   and  Hallifax  for  the  assignment  which 

they  now   demand;  on  the  contrary,  they  have   not   paid 

to  Glynn  and  Hallifax  nearly  that  part  of  the  debt  for  which 

they  were  themselves  liable  as  principal  debtors,  and  they  have 

obliged  Glynn  and  Hallifax  to  take  payment  of  the  greater  part 

°fthat  proportion  from  the  estate  of  Francis  Garbett,  which,  in 

regard  to  the  appellant,  was  only  liable  for  it  as  a  cautioner. 
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1816.  In  these  circumstances,  the  appellant  professes  to  inaintai 

Henderson    tnat  tne  estate  of  Charles  Gascoigne  has  given  a  sufficie 
v-  consideration  for  the  assignment.    In  the  first  place,  he  stat< 

that,  in  point  of  fact,  Glynn  and  Hallifax  have  been  rank 
for  the  full  amount  of  their  debt  on  the  estate  of  Char] 
Gascoigne,  and  have  hitherto  drawn  dividends  corresponds 
to  the  full  debt.  The  half  of  such  dividends  he  is  pleased 
consider  as  paid  on  Charles  Gascoigne's  half  of  the  debt,  a 
the  other  half  of  them  he  considers  as  paid  on  Francis  Ga 
bett's  half  of  it.  To  the  extent  of  one  half  of  the  dividenc 
therefore,  paid  from  Charles  Gascoigne's  estate,  the  appella 
contends  that  he  is  entitled  to  be  relieved  out  of  the  estate 
Francis  Garbett ;  and,  therefore,  that  to  this  extent  he  h 
given  a  sufficient  consideration  for  the  assignment  requir 
by  him.  In  this  part  of  the  case,  the  appellant  relied  print 
pally  on  the  supposed  application  of  the  case  of  the  creditc 
of  Maxwell  v.  Heron,  8th  February  1792,  decided  in  t 
House  of  Lords  11th  June  1794.  It  is  believed  that  a  liti 
consideration  will  show,  that  that  case  is  very  far  indeed  frc 
giving  any  aid  to  the  plea  of  the  appellant,  because  the  cs 
is  essentially  different.    . 

After  hearing  counsel, 

It  was  ordered,  that  the  interlocutors  of  the  15th  Noveml 
1808,  and  7th  February  and  11th  March  1809,  coi 
plained  of  in  the  said  appeal  be,  and  the  same  are  here! 
affirmed.*  And  it  is  further  ordered  and  adjudged  th 
the  interlocutor  of  5th  December  1811  be  varied,  \ 
leaving  out  the  words,  "  in  respect  it  was  long  ago  d 
cided,  that  in  the  bond  granted  to  the  trustees  for  t" 
Messrs  Fairholme,  Charles  Gascoigne  was  the  princirj 
debtor,  and  Francis  Garbett,  in  effect,  a  cautioner  only 
and  by  inserting  instead  thereof,  the  words  "  under  ft 
circumstances  of  this  case ; "  and  that  the  said  int- 
locutor  be  further  varied  by  leaving  out  the  words,  "  1 
cautioner,  to  the  prejudice  of  Mr  Selkrig,  the  trustee 
the  creditors  of  Messrs  Fairholme,  to  whom  both   1 

*  These  interlocutors  of  the  Lord  Ordinary  had  repelled  "  1 
demand  of  the  trustee  to  obtain  an  assignation  to  Francis  Ga 
bett's  share  of  the  Carron  stock  held  in  security  of  their  debt 
in  respect  the  debts  in  security  of  which  they  were  so  held  wer 
the  proper  debts  of  Francis  Garbett  and  Co.,  and  not  of  Franci 
Garbett  personally." 


CASES  ON  APPEAL  FROM  SCOTLAND.       217 

principal  debtor,  and  cautioner  stand  jointly  and  severally        18l& 
bound  as  full  debtors  therefor."     And  with  these  varia-    hendkbson 
tions,  it  is  ordered  and  adjudged,  that  the  said  inter-    0LTI£  &c 
locutors  of  5th  December  1811,  and  21st  January  1812, 
be,  and  the  same  are,  hereby  affirmed,  with  £147  costs, 
to  be    paid  to  the    respondents,    Messrs   Glynn    and 
Hallifax. 

Tor  the  Appellant,  Sir  SamL  Romilly,  Mat.  Ross,  Alex. 

Irving. 

Tor  the  Respondents,  Messrs   Glynn  and  Ilallifax,   John 

M'Farlane,  W.  G.  Adam. 

For  the  Respondent,  Mr  Selkrig,  Wm.  Adam,  John  Leach, 

John  Clerk,  Jas.  Moncreiff. 

Note. — Unreported  in  the  Court  of  Session. 


[Dow.,  vol  iii.,  p.  233.]  igis. 

Wm.  Batne,  Esq.  of  Newmill,    .         .  Appellant ;          baynk 

John  Walker,  Tenant  in  Newmill,  .        .  Respondent.       WALKBI 

House  of  Lords,  3d  July  1815.* 

Landlord  and  Tenant — Destruction  op  Subject  Let,  by  Fire 
—Culpa. — In  the  Court  of  Session  it  was  held  where  the  farm- 
bouse  of  the  tenant  was  burned  down  by  accidental  fire,  that 
the  landlord  was  liable  to  rebuild  the  house.  Reversed  in  the 
House  of  Lords. 

The  appellant  is  proprietor  or  landlord,  and  the  respond- 
e*it  tenant,  of  the  farm  of  Newmill,  in  the  county  of  Fife. 

At  a  time  when  the  respondent's  wife  was  confined  to  bed  of 
severe  indisposition,  the  farm-house  was,  unfortunately,  burned 
*o  the  ground,  without  any  blame  attachable  to  the  respond- 
ent; and  the  present  action  was  raised  by  him,  first,  before 
*he  sheriff,  and  afterwards  insisted  on  before  the  Court  of 
Session,  insisting  that  the  farm-house  should  be  re-built  by 
the  appellant,  or  that  the  respondent  should  be  empowered  to 
Muild  it  himself,  and  to  retain  the  rents  until  the  expense 
should  be  paid. 
In  defence,  the  appellant  stated  that  a  landlord  was  not  • 

*  Omitted  at  its  proper  date. 
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1818.        bound,  in  any  case,  to  re-build  a  farm-house  destroyed 
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accidental  fire. 
v-  On  proof,  it  appeared  that  there  was  a  wooden  bed  situa 

about  forty  inches  from  the  fire-place,  containing  straw  in 
bottom  of  it,  with  part  of  the  straw  sticking  out  through 
bottom,  in  the  spaces  between  the  deals,  and  it  was  in  t 
bed  that  the  fire  originated. 

Both  the  judgment  of  the  sheriff,  and  (when  taken  to 
Court  of  Session),  the  Court,  held  the  landlord,  appelh 
liable  to  re-build  the  farm-house,  it  appearing  that  there  i 
"  no  evidence  of  culpable  negligence  on   the   part   of 
"  tenant,  sufficient  to  subject  him  in  the  expense  of  re-bui 
"  ing  the  house  in  question." 

The  appellant  brought  the  present  appeal  to  the  Ho 
of  Lords,  pleading,  1st,  That  the  fire  was  occasioned  with 
any  fault  on  the  part  of  the  landlord,  or  for  which  he  co 
be  answerable  by  law.  2d,  That  where  he  has  been  gu 
of  no  fault,  the  landlord  is  not  bound  to  undergo  the 
arising  from  damage  done  by  fire.  3d,  That  the  landlorc 
not  liable  ex  lege  to  maintain  his  tenant  in  possession  of 
subject  let,  and  to  repair  or  replace  the  same  when  any  j 
of  it  is  destroyed  by  any  fault  or  accident  not  imputable 
the  tenant.  4th,  That  there  was  no  obligation  in  the  k 
to  subject  him  in  such  liability. 

After  hearing  counsel, 

The  Lord  Chancellor  addressed  the  House  (vide  spe 
in  Dow^s  Report),  and  proposed  the  following  judgment,  wl 
was  carried  accordingly. 

It  is  ordered  and  adjudged,  and  the  Lords  find  that 
respondent,  by  his  petition  to  the  sheriff-depute  of  F 
shire,  required  that  it  might  be  found  that  the  appell 
was  liable  to  re-build  the  dwelling-house  on  the  fartr 
Newmill,  and  to  put  it  in  the  situation  in  winch  it 
before  the  fire  in  the  proceedings  mentioned ;  and  * 
the  appellant  might  be  decerned  immediately  to  do 
aud  failing  of  his  doing  so,  to  grant  warrant  to 
respondent  to  re-build  and  repair  the  said  house,  an< 
find  the  appellant  liable  in  the  expense  thereof,  an< 
allow  the  respondent  to  retain  his  rent  until  the  s 
expense  should  be  paid ;  and  the  Lords  are  of  opini 
and  find,  that  the  appellant  is  not  liable  to  re-build 
said  dwelling-house,  as  prayed  by  the  said  petition,  s 
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posing  there  was  no  culpable  negligence  on  the  part  of  1816. 
the  respondent ;  and,  therefore,  and  inasmuch  as  no  other  BATWB 
relief  is  sought  by  the  said  petition,  the  Lords  find  that  v- 

it  is  not  necessary  for  them  to  consider  whether  there 
was  or  was  not  evidence  of  culpable  negligence  on  the 
part  of  the  respondent,  sufficient  to  subject  him  in  the 
expense  of  re-building  the  said  house ;  and  it  is  therefore 
ordered  and  adjudged  that  the  several  interlocutors  of 
the  sheriff-depute  of  Fife,  and  the  several  other  inter- 
locutors complained  of  in  the  said  appeal  be,  and  the 
same  are  hereby  reversed;  and  that  the  defender  be 
assoilzied  in  the  process  before  the  sheriff,  without  preju- 
dice to  the  question,  whether  there  was  culpable  negli- 
gence in  the  respondent ;  and  without  prejudice  to  any 
question  whether  the  respondent  is  entitled  to  any  other 
relief  than  the  relief  prayed  in  his  said  petition  to  the 
sheriff-depute  of  Fifeshire. 

Tor  the  Appellant,  William  Adam,  John  Macfarlane. 
For  the  Respondent,  David  Cathcart,  RobL  Bell. 

Note. — The  case,  as  thus  disposed  of,  was  expressly  meant  to 
decide  the  general  question  of  law  as  to  the  landlord's  non-liability 
to  rebuild  the  house  for  his  tenant,  when  burned  down  by  acci- 
dental fire. 


1816. 


Alexander   Campbell,   James    Camp--i  campbell,&o. 

HAMILTON,  &0. 


Appellants ; 


bell,  John  MacMurrick,  William 
Alston,  and  David  M'Cullock,  all 
Merchants  and  Underwriters  in  Glasgow,  > 

James  Hamilton,  Senior,  and  Company, 
Merchants  in  Glasgow,  .  .         Respondents. 

House  of  Lords  29th  June  1816. 

Insurance — Unseaworthyness — An  insurance  on  the  cargo  of 
a  vessel  from  Greenock  to  New  York  was  held  to  be  good — the 
objection,  that  the  vessel  was  lost,  owing  to  her  unseaworthy- 
&es8  prior  to  her  commencing  the  voyage  insured,  not  having 
been  proved  in  evidence. 

An  insurance  was  effected  on  a  cargo  of  goods  shipped  at 
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181&        Greenock  on  board  the  "Sarah"  of  New  York  bound 

campbell,  &c.  ner  return  voyage  from  Greenock  to  New  York.     Tl 

v-     .     was  a  total  loss  of  the  vessel  and  cargo ;  and  the  ques 

HAMILTON,  &C.  .  .  .        _  ,  i 

came  to  be,  in  an  action  raised  by  the  respondents  aga 
the  appellants,  for  the  sum  insured  (£1000),  Whether 
vessel  was  seaworthy,  when  she  proceeded  on  her  voyage  ■ 

It  was  alleged  by  the  appellants,  that  when  she  arr 
at  Greenock  from  Alexandria,  in  America,  with  a  cargo, 
cargo  was  damaged  by  water,  and  so  sensible  was  the  ma 
of  the  insufficiency  of  his  vessel  to  carry  out  a  cargo  wit! 
a  thorough  repair,  that  he  repeatedly  expressed  his  resolu 
to  have  her  docked  in  Greenock  for  that  purpose ;  but  wl 
was  never  done,  owing,  it  was  alleged,  to  the  want  of  raj 
May  9, 1809.     and  the  vessel  being  arrested  in  the  meantime. 

It  was  also  stated,  that  when  she  sailed  on  the  voj 
insured,  which  was  on  the  9th  May  1809,  she  was  exc< 
ingly  leaky,  so  much  so,  that  in  ordinary  weather,  it 
necessary  to  pump  once  every  hour,  and  when  it  came  to  I 
the  leak  increased  to  such  a  degree,  that  she  made  ter 
twelve  inches  of  water  in  half  an  hour,  and  it  afterwards 
peared,  that  part  of  the  sheathing  had  come  off  her  bott 
The  crew  were  at  last  obliged  to  abandon  her,  and  bet 
themselves  to  the  long  boats,  in  order  to  escape  to  land. 

The  Admiralty  Court  before  which  the  action  was  brou 
allowed  a  proof;  and  upon  consideration  of  it,  the  Ju 
Admiral  was  of  opinion,  that  the  vessel  was  not  ti, 
staunch,  and  strong,  or  seaworthy. 

In  a  reduction  brought  of  this  decree  by  the  responde 
Lord  Balgray,  as  Ordinary,  pronounced  this  special  in 
locutor,  to  which  reference  is  made  for  the  facts  of  the  c 
June  2, 1812.  an^  the  circumstances  established  in  evidence : — "  The  L 
"  Ordinary  having  considered  the  memorial  of  James  Hai 
"  ton  and  Company,  merchants  in  Glasgow,  pursuers, 
"  the  additional  memorial  for  Alexander  Campbell,  Ja 
"  Campbell,  William  Alston,  and  David  M'Cullock,  all  n 
"  chants  or  underwriters  in  Glasgow,  defenders,  proof 
"  duced  and  whole  process :  Finds  it  instructed  by  the  dep 
iC  tion  of  James  Hague,  formerly  two-thirds  owner  and  ma 
"  of  the  '  Sarah,'  and  to  whose  evidence  there  can  be  no 
"jection  from  interest  or  otherwise,  That  in  Spring  18 
"  previous  to  the  '  Sarah'  making  her  voyage  from  Alexandj 
"  in  America,  to  Greenock,  the  said  ship  was  in  a  compli 
"  state  to  perform  the  voyage  to  Britain  and  back  again :  Fioi 
"  that  the  facts  and  circumstances  which  arc  proved  to  ha 
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"  occurred  during  the  said  voyage,  are  not  sufficient  to  infer  that        1816. 
"  the  ship  was  not  seaworthy :  Finds,  that  after  delivering  the  0AMPBELL  &c. 
"  cargo  at  Greenock,  the  ship  was  detained  there  for  a  period  v-     . 

a         *      i  i  lit-  i  •  i      •  i  HAMILTON,  &0. 

'*  of  three  months ;  and  that,  during  the  said  time,  the  crew 
**  consisted  of  seventeen  men  at  least,  and  were  kept  con- 
"  stantly   employed  in  repairing  the   vessel;  and  that  it  is 
"  proved,  that  the  carpenter  belonging  to  her,  was  an  attentive 
"  and  very  careful  man  :  Finds,  that  in  consequence  of  some 
**  inaccuracy  in  the  ship's  papers,  she  was  detained  by  order 
"  from  the  commissioners  of  the  customs,  which  led  to  an 
"  examination  and  valuation  of  the  said  vessel,  which  was 
**  accordingly  done  by  Messrs  Scott,  Steel,  and  Ramsay  of 
**  Greenock,   persons  every  way   qualified   to  judge  of  her 
**  sufficiency,  who  concur  in  the  opinion,  that  there  was  no 
**  appearance  of  the  ship  being  strained  in  her  former  voyage, 
€€  and  that  they  were  satisfied  of  her  being  staunch :  Finds, 
**  that  the  said  opinion  is  fully  corroborated  by  the  deposition 
**  of  Mr  James  Denniston,  junior,  of  Greenock,  the  ship-agent, 
**  and  of  James  Anderson,  the   second   mate :  Finds  it  in- 
44  stracted  that  the  Captain,  Mathew  Dunnet,  with  the  whole 
"  crew,  except  two,  returned  to  America  in  the  said  vessel : 
**  Finds  it  proved,  and  admitted  on  all  hands,  that  the  vessel 
*4  had  a  most  tedious  passage  outwards ;  and  in  the  words  of 
c<  Adam  Butler,  a  witness  referred  to  by  the  defenders,  as 
"  deserving  of  credit,  that  the  weather  was  very  bad  during 
"  the  greater  part  of  the  passage,  in*  the  course  of  which, 
u  the  vessel  encountered  many  hard  gales  and  heavy  seas ; 
44  that  the  prevailing  winds  were  from  the  westward,  and  the 
44  passage,  upon  the  whole,  a  very  rough  one,  so  rough,  that, 
u  in  the  deponent's  opinion,  he  might  go  the  same  voyage 
"  fifty  times  more  without  once  meeting  the  same  weather : 
**  Finds,  that  after  the  crew  deserted  the  ship,  and  arrived  at 
u  New  York,  a  claim  was  made  by  the  owners,  upon  the  un- 
44  derwriters,  for  the  value  of  the  said  ship,  which  had  been 
u  insured  by  them  for  £2250,  and  that  the  same  was  paid 
u  accordingly ;  and  as  the  said  underwriters  had  then  on  the 
"spot,  every  opportunity  of  investigating  the  whole  facts, 
"it is  to  be  presumed  that  they  were  satisfied  with  the  justice 
"of the  said  demand:  Finds,  that  the  evidence  of  Nicholas 
.n-  - 'I    "Ketterville  and  Adam  Butler,  two  of  the  common  seamen, 
kr-^l    u  is  not  sufficient  to  counter-balance  the  other  evidence  ad- 
u  duced ;  and  that  the  evidence  of  other  respectable  persons 
"  referred  to  by  the  defenders,  is  either  too  vague  or  general, 
"  or  founded  upon  transient  observations  at  the  time :  Finds, 
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1816.        «  that  the  defence  of  the  ship  i  Sarah '  not  being  seaworthy^^- 
oampbell,&c.  "  when  she  sailed  from  Greenock  on  her  voyage  to  America,,^  % 

Hamilton  &o  "  *n  September  1807,  is  not  established  in  a  satisfactory  man 

"  ner ;  on  the  contrary,  that  the  pursuers  have  shown,  thafca% 
u  the  ship  was  in  a  condition  to  encounter  the  ordinary  perils^^ 
"  of  the  intended  voyage,  and  that  the  loss  of  the  said  shipcr^- 
"  is  reasonably  to  be  attributed  to  the  extraordinary  unforeseeirr^ 
"  perils  of  the  sea :  Therefore,  reduces  the  decree  of  th^  _^ 
"  Judge  Admiral,  and  decerns,  and  declares  accordingly  ^, 
"  And  further,  decerns  against  the  defenders  for  payment  < 
"  the  sums  underwritten  by  them,  severally  and  respective! 
"  with  interest,  all  in  terms  of  the  conclusions  of  the  libe^T" 
"  Finds  expenses  due,  including  those  incurred  in  the  Hij 
"  Court  of  Admiralty ;  allows  an  account  thereof  to  be  givo^Tj 
"  in,  and  remits  to  the  auditor  to  tax  the  same,  and  to  repo-rrstt 
"  Lastly,  in  respect  that  the  case  is  of  considerable  imp^n>r- 
"  tance  in  itself,  is  attended  with  difficulty  from  the  ccrr>n- 
"  trariety  of  evidence,  from  which  diversity  of  opinion  fln^ay 
"  arise,  and  is  fully  discussed  in  the  memorials  for  the  part~5£es, 
"  recommends  to  them,  if  dissatisfied  with  the  interlocutor-  to 
June  24, 1812.   "  apply  to  the  whole  Court."     On  representation,  his  Lc^rd- 

ship  adhered. 
Nov.  28, 1812.       The  Court,  after  four  reclaiming  petitions   having   k^en 
May  is'  1813.   lodged  against  the  above  interlocutor  in  which  the  cas^       of 
June  29, 1813.  Watt  v.  Morris  was  relied  on  (ante  vol.  v.,  p.  697),  adhereol. 
Against    these    interlocutors    the   appellants    (defends jc~  s)< 
brought  the  present  appeal  to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  cc»»ni 
plained  of,  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Wm.  Adam,  John  Clerk,  Wm.  I3t^^ch- 

For  the  Respondents,  J.  A.  Park,  Robt.  Forsyth. 
Note. — Unreported  in  the  Court  of  Session. 


1816.       John    Pettigrew  Wilson,    residing    at 

Shettlestone,  near  Glasgow,  .         .       Appellant 

Wm.  Laidlaw,  Writer  in  Dumfries,  solvent ) 

partner  of  James  Milligan  and  Company,  V    Responden 
formerly  Merchants  in  Glasgow,        .         ) 


WILSON 

V. 

LAIDLAW. 


WILSON 

V. 

LAIDLAW. 
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House  of  Lords,  29th  June  1816.  18l(t- 

3Ti:nor — Obligations  when  in  trade — In  rem  minoris  versum 

Curator — Settled  Account. — A  minor  wa9  engaged  by  his 

father  in  a  copartnery  trade,  at  fourteen,  held  (1)  That  the 
■minor,  on  the  failure  of  the  concern,  was  liable  in  payment  of 
the  Company  debts.    A  claim  was  made  by  one  of  the  partners, 
for  advances  to  the  Company,  held  (2)  That  the  minor  was  not 
1  iable  to  pay  such  debt,  as  in  a  question  between  partner  and 
partner.     But  (3),  as  in  a  question  with  the  bona  fide  creditors 
of  the  Company,  held  the  debt  of  the  respondent,  Laidlaw,  to 
lie  sufficiently  established  against  the  Company.     Reversed  in 
the  House  of  Lords,  and  held  that  there  was  no  sufficient  evi- 
dence that  the  debt  claimed  by  Laidlaw's  firm  was  a  real  debt 
doe  to  Milligan  and  Co.,  by  the  Green  Coal  Company,  but  one 
due  to  Milligan,  as  an  individual,  who  was  a  partner  of  the 
Green  Coal  Company,  and   who,  if  his  debt  was  good,  could 
only  demand  payment  after  all  the   Company  creditors  were 
paid.    (4)  The  minor's  father  had  signed  and  adjusted  accounts, 
wherein  this  claim  was  made  to  appear  as  a  debt  due  to  Milligan 
and  Co.  by  the  Green  Coal  Company.     Held  that  this  did  not 
bind  the  minor. 

The  question  here  at  issue  arises  out  of  the  Green  Colliery 
Company  transactions  as  set  forth  in  the  case  reported  at 
P-  182,  vol.  v. 

The  Misses  Pettigrew,  the  heirs  portioners  of  the  estate 
°f  Green,  had  granted  to  Walter  Wilson,  a  Merchant  in 
Vilasgow,  who  was  then  married  to  their  sister,  Margaret 
Pettigrew,  a  lease  of  the  valuable  coal  on  the  estate  of  Green. 
This  lease  bore  expressly  to  be  for  the  use  and  behoof  of 
*he  appellant,  Walter  Wilson's  son,  and  to  Walter  Wilson, 
Merely  as  "  curator"  for  him. 

Certain  acts  were  done  by  the  father  in  assuming  partners 

i      to  carry  on  and  work  this  lease  of  coal,  and  in  forming  what 

I      ^*as  first  called  the  company  of  Walter  Wilson  and  Co.,  and 

1     afterwards,  when  James  Milligan  and  James  Burnsidc  were 

1     assumed  as  his  partners,  what  was  called  the  "  Green  Coal 

1    Company."     To  these  arrangements  the  appellant  was  made 

1    to  consent,  although  only  from  thirteen  to  fifteen  years  of  age. 

1      It  was  also  stated  that  Mr  Milligan,  sometime  after  becoming 

I    a  partner,  became  bankrupt  in  1793.     No  steps  were  taken, 

I    however,  to  terminate  Milligan's  connection  with  the  Green 

I    Coal  Company.     The  concern,  it  was  alleged,   was  neither 

I     delved  nor    was    any    notification    to   the    public    given, 

I     that  Milligan  ceased  to  be  a  partner.     And,  therefore,  he 


r. 

LAIDLAW. 
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1816.  continued  a  partner  to  all  intents  and  purposes.  The  coj 
wimon  work  still  continued  under  the  management  of  Shiells  (anotfa 
partner)  and  the  appellant's  father.  John  Alexander  w 
appointed  Milligan's  trustee,  and  had  raised  action,  and  c 
tained  decree  in  absence,  for  certain  sums  due  to  Milligan 
the  Green  Coal  Company. 

It  appeared  that  Milligan  carried  on  a  different  conce 
with  whom  the  respondent,  Laidlaw,  and  others,  were  joinc 
under  the  firm  of  Milligan  and  Co.  The  Green  Coal  Compan 
acknowledged  no  dealings  with  Milligan  and  Co.,  but  only  wit 
James  Milligan  as  an  individual ;  and  the  transactions  ha 
with  him  were  solely  individual  transactions  with  him  alom 
It,  however,  appeared  that  Milligan  had  marked  in  the  bool 
of  James  Milligan  and  Co.,  certain  sums  as  if  advanced  1 
the  Green  Coal  Company,  apparently  to  cover  some  caa 
deficiencies  of  his  own.  And  in  these  circumstances,  Williai 
Laidlaw,  the  surviving  solvent  partner  of  Milligan  an 
Co.,  raised  an  action,  against  the  appellant,  for  the  sum  < 
£336, 19s.  4d.,  as  due  that  firm.  To  this  last  demand  the  a] 
pellant  lodged  defences  denying  the  claim. 

Mr  Alexander,  the  trustee  of  Milligan,  as  an  individua 
brought  also  an  action,  first,  for  £845,  10s.  4d.,  as  the  balano 
exclusive  of  interest  owing  to  James  Milligan,  by  the  Co* 
Company,  consisting  of  sums  advanced,  and  £119  of  in  teres 
and  second  for  £300,  Milligan's  share  of  profits  in  the  concen 

Then  followed  the  sequestration  of  the  Green  Coal  Co« 
pany.     And  this  sequestration  was  afterwards  recalled  at  fc 
instance  of  the  appellant,  but  only  on  condition  of  his  makii 
payment  of  the  debts  of  the  Green  Coal  Company  due 
the  several  creditors  of  that  Company. 

The  appellant,  on  his  part,  also  brought  an  action  of  redoc 
tion  on  the  head  of  minority  and  lesion,  against  John  Shiells 
James  Milligan,  and  James  Bumside,  Walter  Wilson,  and 
John  Alexander,  as  trustee  on  the  sequestrated  estate  of 
James  Milligan,  concluding  for  reduction  of  the  missive  or 
declaration,  dated  4th  April  1791,  subscribed  by  Walter 
Wilson,  whereby  John  Shields  was  assumed  as  partner  in  the 
lease,  and  declared  to  be  one-half  concerned  in  the  said  coal 
lease,  and  whole  machinery  and  horses,  &c,  and  also  of  the 
missives  by  Walter  Wilson  and  Co.,  whereby  James  Milli- 
gan and  James  Burnside  were  assumed  as  partners  of  th< 
Green  Coal  Company,  to  the  extent  of  one-sixth  share  each 
This  action  of  reduction  came  to  be  tried  before  Lord  Meadow 
July 7, 179G.     bank,  his  Lordship  pronounced  this  interlocutor: — "Find 
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*he  admission  by  Mr  Wilson,  senior,  of  the  defender  Shiells,        181& 
into  the  benefit  of  the  lease  belonging  to  his  son,  the  pur- 


WII40N 


c    mer,  while  in  pupillarity,  and  the  subsequent  transmissions  v* 

*  thereof,  null  and  void  ab  initio,  and,  therefore  reduces, 
c  <lecerns  and  declares,  in  terms  of  the  libel ;  but,  of  consent 
c  of  the  pursuer,  with  this  reservation  and  qualification  that 
^  before  extract,  he  finds  security  to  pay  all  the  debts  con- 
^  tracted  for  behoof  of  the  concern  during  the  management 
^   of  these  vitious  titles." 

Adjustments  of  accounts  then  took  place,  and  it  appeared  that 
Vv alter  Wilson  had  adjusted,  docqueted,  and  signed  accounts, 
by  which  the  present  claim  was  made  to  appear  against  the 
Green  Coal  Company,  as  a  debt  due  to  Milligan  and  Co. 

Through  the  aid  of  his  aunts,  Misses  Pettigrew,  the  appel- 
lant paid  off  the  debts  of  the  creditors  above  alluded  to.    And 
the  appellant  having  settled  such  claims  as  he  considered 
were  sums  beneficially  and  profitably  laid  out  on  his  estate,  he 
did  not  dream  of  being  called  under  the  reservation  in  the 
above  interlocutor,  nor  under  his  bond  in  the  recall  of  the 
sequestration,  to  pay  every  unjust  and  illegal  demand  that 
might  be  made.   And,  lest  creditors  of  the  latter  class,  among 
whom  was  the  respondent,  might  take  advantage  of  the  above 
interlocutor,  he  brought  a  second  action   of  reduction  to 
annul  the  whole  transactions,  deeds,  writings,  interlocutors  and 
decrees  to  his  prejudice,  bearing  date  prior  to  his  majority ; 
and  inter  alia  the  above  interlocutor  of  consent  as  to  pay- 
ment of  the  creditors.     At  the  date  of  this  action,  he  was 
two  years  past  majority,  but  clearly  within  the  quodriennium 
«d&,  allowed  to  persons  to  obtain   restitution   against  any 
deeds  done  to  their  prejudice  during  minority.    These  actions 
were  conjoined. 

As  between  Milligan's  trustee  and  him,  the  appellant  ad- 
mitted his  willingness  to  account  on  the  principle,  as  in  a 
)uestion   between  partners,   of  giving  credit  for  the  sums 
ctually  laid  out  and  expended  by  the  "  Green  Coal  Com- 
pany," upon  his  coal-work,  according  as  the  amount  should 
instructed  by  their  books  and  vouchers ;  and  that  upon 
other  hand  the  Company  should  account  to  him  for  the 
>le  free  proceeds  of  his  coal  intromitted  with  by  them,  dur- 
the  existence  of  their  concern,  and,  thereafter,  by  Mr 
ander,  as  trustee  on  their  sequestrated  estate,  before  he 
pished  possession  of  the  coal-work  to  the  appellant  in 
ist  1797;  and,  further,  that  he  was  entitled  to  receive 
for  the  debts  contracted  by  "  Walter  Wilson  and  Co.," 
..  VI.  p 
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1816.        and  the  "Green  Coal  Company,"  which  had  been  paid  b* 


his  aunts  to  the  amount  of  £2000. 
»•  Lord  Hermand,  Ordinary,  pronounced  this  interlocutor  :— 

May  31  1803.   "  Having    considered    the    accountant's   report,    objection 
"  thereto  for  John  Pettigrew  Wilson,  and  whole  writir^ 
"  produced  and  referred  to,  with  the  summons  of  reductic 
"  at  the  instance  of  the  said  John  Pettigrew  Wilson  again* 
"  John  Alexander  and  others,  remitted  to,  and  conjoint 
"  with,   this   process.     In  respect,  the  admission  of  Jarn^ 
u  Milligan  and  others  into  a  share  of  the  coal-work  lease,  wje. 
"  in  a  reduction  at  the  instance  of  the  objector,  reduced  an* 
"  set  aside,  and  the  lease  itself,  and,  in  particular,  the  objector'. 
"  interest  therein,  was   acquiesced  in  and  homologated  b] 
"  him,  when   approaching   to,    and   after  he  had   attainec 
"  majority ;  that  a  minor,  carrying  on  any  trade  or  profession 
"  is  not  entitled  to  be  restored  against  losses,  or  misfortune: 
u  incident  to  such  profession  or  trade ;  that  large  sums  an 
"  admitted  to  have  been  laid  out  in  fitting  the  colliery,  an* 
"  erecting  machinery  thereon,  which   must  have  been  ad 
"  vanced  by  others,  as  neither  the  objector  nor  his  fathe 
"  were   able  to   do   so ;  that  the   decree   of  reduction  w« 
"  qualified  with  the  condition,  that  the  objector  should  pa 
"  all  debts  properly  instructed  against  the  concern,  and  t¥ 
"  books  appear  to  have  been  kept  with  sufficient  regulari.1 
"  by  a  partner  of  the  Company,  who  could  have  no  interea 
# "  to   state  against  it  debts  not  truly  due ;  and  that,  ini 
"  minute,  of  date  the  21st  of  May  current,  it  is  stated,  h 
"  the  name  of  counsel  for  the  objector,  that  he  had  no  ex* 
"  pectation    of   recovering   any   other  writings   than  those 
"  already  produced :  Finds  that  James  Milligan,  being  found 
"  to    have    been    no    partner,   must    be    considered    as  a 
"  creditor  of  the  Company,  for  the  sums  advanced  by  him; 
"  approves  of  the  report ;    finds  the  respondent  (Milligan's 
"  trustee),  entitled  to  payment  of  the  sum  of  £940,  12s.  8<L 
"  sterling  of  principal,  with  interest  thereof,  in  terms  of  the 
"  said  report  from  1st  October  1792,  and  decerns.    With 
"  regard  to  William  Laidlaw,  finds,  that  as  the  debt  originally 
"  claimed  by  him,  has  been  paid  by  Misses  Pettigrew,  upon 
"  an  assignation,  there  is  no  occasion  for  any  determination 
"  upon  that  point  in  hoc  statu" 

A  representation  having  been  made  against  this  inter- 
locutor by  Mr  Laidlaw,  and  by  the  trustee  on  the  bankrupt 
estate  of  James  Milligan,  the   Lord   Ordinary   varied  the 

June  23, 1803.  above  interlocutor,  in  so  far  as  to  correct  an  error  in  the  sun 
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1  for,  and  decerned  "  for  payment,  to  the  representee,        181& 

sum  of  £1580  sterling,  with  interest  thereof  since      wilson 
rtober  1792,  deducting  therefrom  £321  as  the  amount     LAI1£AW# 
two  bills  paid  on  assignation,"  and  repelled  the  reasons 
iction. 

[aiming  petition  having  been  brought  by  the  appellant 
iiese  interlocutors,  the  Court  pronounced  this  inter- 
— "  The  Lords  find,  that  although  John  Pettigrew  Dec.  13,  isoe. 
1  and  his  cautioners  became  effectually  bound  to  pay 
3ts  contracted  by  or  for  behoof  of  the  Green  Coal 
iny,  he  did  not  thereby  undertake  to  answer  the 
ds  of  the  partners  themselves,  with  whom  he  had 
iuly  associated  while  under  age,  unless  in  so  far 
h  demands  could  be  legally  and  justly  maintained 
t  him,  on  the  footing  of  his  estate  being  benefited 
nr  operations,  or  by  the  advances  made  by  them 
;  the  subsistence  of  the  co-partnery ;  and  find  that  the 
ersons  must  be  answerable  for  the  intromissions  of 
tother,  with  the  proceeds  of  his  estate,  and,  therefore, 
he  interlocutors  complained  of,  and  in  so  far  sustain 
jections  to  the  accountant's  report,  and  remit  to  the 

Ordinary."     On    another    reclaiming  petition,   the 

0  far  altered  as  to  find  "  that  James  Milligan's  con-  June  30,  and 

q  with  the  Green  Coal  Company  expired  upon  the   uy  ,!  °" 

tration  of  his  estate  on  the         day  of  March  1793, 

hat  the  petitioner   (Mr  Milligan's   trustee)   is   not 

for  the  subsequent  intromissions  of  the  other  partners 

Company;  and  in  so  far  alter  the  interlocutor  re- 
d  against,  but  quoad  ultra  adhere  thereto,  and  refuse 
sire  of  the  petition,  and  remit  to  the  Lord  Ordinary 
r  parties  farther  as  to  William  Laidlaw's  claim."    On 

reclaiming  petition  from  the  appellant,  the  Court, 

ate,  advised  the  same,  with  answers  from  Mr  Milligan's  Jan.  17, 18O8. 

and  William  Laidlaw,  and  pronounced  this  inter- 
"  Alter  the  interlocutor  complained  of,  and  find,  that 
i  Milligan's  bankruptcy  did  not  relieve  him  from  the 
;y  which  he  had  previously  come  under,  for  intro- 
ns  of  the  partners  with  whom  he  had  associated  him- 
is  well  subsequent  to  his  sequestration,  as  previous 
0 :  Find  no  expenses  due  to  either  party,  and  remit  to 
>arties  further,  on  the  claims  of  William  Laidlaw." 
^claiming  petitions  from  both  sides,  the  Court  adhered.  Dec.  13, 1808. 
ese  judgments  had  been  pronounced,  the  trustee  for 
's  creditors  proceeded  no  further,  for  it  was  obvious 
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1816.        when  the  account  as  between  partner  and  partner  was  stated 
between  them,  of  debit  and  credit,  namely,  debiting  the  ap- 
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v-  pellant  with  the  sums  expended  on  his  coal-work,  and  allowing 

him  credit,  on  the  other  hand,  for  the  amount  of  the  tree  pro- 
ceeds of  his  coal,  the  balance  would  be  greatly  in  his  favour. 

In  regard  to  Laidlaw's  debt,  the  action  went  on,  and  the 
appellant  contended  that  it  was  impossible  to  draw  any  dis- 
tinction between  the  debt  claimed  by  Mr  Laidlaw  in  right  of 
James  Milligan  and  Co.,  and  that  which  was  said  to  be  due 
to  Milligan  as'  an  individual.     It  was  submitted  that  both  of 
these  claims  stood  upon  the  same  footing ;  as  James  Milligan 
and  Co.  could  not  be  considered  as  common  creditors  of  the 
Green  Coal  Company,  advancing  money  to  that  concern,  and 
entitled  to  draw  payment  as  strangers  who  made  such  ad—, 
vances;  for,  although  it  was  possible  that  James  Milligar^ 
might  have  borrowed  from  James  Milligan  and  Co.,  part  o*-j 
the  money  paid  in  by  him  to  John  Shiells,  yet  this  circon^. 
stance  did  not  create  a  debt  by  the  Green  Coal  Company  t^© 
\    James  Milligan  and  Co.,  betwixt  whom  directly,  there  hm*l 
been  no  transaction  whatever. 

The  Lord  Ordinary  pronounced  this  interlocutor,  expressed 
Feb.  28, 1810.  in  these  words,  "  Having  considered  the  whole  process }  find$ 
"  That  in  repeated  interlocutors  of  the  Court,  by  which  the 
"  claim  of  the  trustee  for  the  creditors  of  James  Milligan  wae 
"  determined,  there  is  an  express  reservation  of  the  claim  of 
"  William  Laidlaw,  as  the  only  solvent  partner  of  James  Milli* 
"  gan  and  Co.,  so  that  his  claim  in  that  character  remains  entire:     = 
"  Finds  that  James  Milligan  and  Co.  were  not  partners  of  the 
"  Green  Coal  Company;  so  that  the  objection  stated  and  so* 
"  tained  against  the  creditors  of  James  Milligan,  who  wasapart- 
"  ner,does  not  apply  to  William  Laidlaw:  Finds,  that  under  the 
"  bond  granted  as  the  condition  of  recalling  the  sequestration, 
"  he  is  entitled  to  draw  from  them,  in  so  far  as  he  is  a  lawful  ere- 
"  ditor  to  the  Company,  payment  of  his  debt,  and  allows  partief 
"  to  be  heard  on  the  evidence  and  extent  of  such  debt." 

The  appellant  reclaimed  to  the  whole  Court,  contending 
"  That  Mr  Laidlaw's  present  claim  is  of  the  same  nature 
"  with,  and  cannot  be  distinguished  from  the  claim  of  the 
u  trustee  for  James  Milligan's  creditors,  and  that  the  effect 
"  of  it  must  of  consequence  depend  upon  the  issue  of  the 
"  accounting  between  said  trustee  and  the  appellant." 
Nov.  29, 1810.  The  Court,  by  a  majority,  adhered.  On  a  second  reclaim- 
Dec.  21, 1810.  ing  petition  the  Court  made  a  "  remit  to  the  Lord  Ordinary) 
"  to  hear  parties  upon  the  allegation  of  the  petitioner,  that 
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u  Mr  Laidlaw's  debt  is  already  paid ;  but  with  this  qualifica-        181C- 

*  tion,  that  before  being  heard  upon  the  plea,  the  petitioner  wilsov 
u  shall  make  payment  of  the  expense  hitherto  incurred  by  ^Jiiir. 
a  Laidlaw ;  quoad  ultra,  refuse  the  prayer  of  the  petition  and 

*  adhere  to  the  interlocutors  reclaimed  against." 

Tie  Lord  Ordinary,  under  this  remit,  found  that  the  de-  June  20, 1811. 

fender  "  had  failed  in  his  attempt  to  confound  the  claim  of 

"the  respondent  as  solvent  partner  of  James  Milligan  and 

"  Co.,  with  that  of  James  Milligan,  as  an  individual.*'     And 

to  a  subsequent  interlocutor,  his  Lordship  found  the  debt 

Laidlaw  claimed,  "sufficiently  instructed  by  the  fitted  ac- 

u  count  in  process,"  &c.,  "  and  found  the  appellant  liable  in 

a£362,   9s.  3d.  sterling,   with  interest  from   1st  October 

u  1793."     And  on  reclaiming  petitions,  the  Court  adhered.     {^fiJ8}^ 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  appellant. 

Pleaded  for  the  Appellant — The  respondent's  claim  was, 
from  the  first,  irrelevant  and  incompetent  against  the  appel- 
lant Supposing  the  existence  of  a  debt  or  contraction  by 
the  Green  Coal  Company  to  Milligan  and  Co.  had  been 
once  admitted,  there  were  no  termini  habiles  for  making 

*  demand  for  it  on  the  appellant.  The  appellant  was  not  a 
legal  partner  of  the  Green  Coal  Company,  or  liable  for  their 
debts.  The  whole  judicial  proceedings,  in  which  a  reserva- 
tion was  made  of  an  obligation  on  the  appellant  to  pay  the 
debts  of  the  Green  Coal  Company,  and  in  which  security 
for  those  debts  was  given,  took  place  in  his  minority.  These 
were  grossly  to  his  injury;  and  they  fall  directly  under  the 
second  summons  of  reduction,  which  was  brought  intra  quod- 
fiaaium  utile,  and  is  now  one  of  the  actions  appealed. 

2.  Neither  could  it  be  stated,  that  the  appellant's  estate 
was  benefited  by  the  advances  which  formed  the  subject  of 
Mr  Laidlaw's  claim.  On  the  contrary,  Mr  Laidlaw  declined 
to  prove,  that  they  had  been  applied  to  the  benefit  of  the 
appellant's  property.  Nor  was  the  claim  proved  to  be  due  to 
Milligan  and  Co.,  though  the  adjusted  account  signed  by 
Walter  Wilson,  makes  it  appear  so,  yet,  in  point  of  fact,  it 
Was  a  debt  due  to  James  Milligan  himself. 

Pleaded  for  the  Respondent — 1.  The  appellant's  original 
plea,  that  the  advances  made  by  James  Milligan  and  Co. 
to  the  Green  Coal  Company,  were  not  applied  to  the  ap- 
pellant's benefit,  is  neither  well  founded  in  point  of  fact, 
nor  relevant  in  point  of  law.  For  the  appellant  himself 
admits,  in  point  of  fact,  that  these  advances  were  made  to  his 
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1816«       father,  Walter  Wilson,  and  to  Mr  Shiells,  then  in  the  mana{ 
wiujon      raent  of  this  coal-work,  for  the  use  and  behoof  thereof,  a 
he  does  not  aver,  that  either  his  father  or  Shiells  applied  th< 
to  any  other  purpose. 

2d,  Nor  is  the  appellant  well  founded  in  maintaining,  tl 
this  debt  was  truly  due,  not  to  Milligan  and  Co.,-  but  to  t 
creditors  of  James  Milligan,  as  an  individual,  because  tl 
docqueted  account,  signed  by  Walter  Wilson,  places  tk 
beyond  all  dispute. 

After  hearing  counsel, 

Lord  Redesdale,  said,* 

(His  Lordship  began  his  speech,  by  stating  the  proceedings  c 
of  which  the  former  appeal  arose,  and  afterwards  the  whole  a* 
and  proceedings  out  of  which  the  present  appeal  arose,  goi 
minutely  over  the  whole  interlocutors  on  these  causes ;  and  tl 
proceeded  as  follows : — ) 

"  The  result  of  the  whole  is,  that  the  appellant  has  been  foo 
liable  to  pay  to  the  respondent  the  sum  of  £362,  9s.  3d.,  w 
interest  from  1st  October  1793.  The  appellant  does  not  de 
that  he  is  liable  in  payment  of  the  debts  due  by  the  Green  C 
Company  to  strangers.  But  he  contends,  that  the  debt  clain 
to  be  due  to  James  Milligan  and  Co.,  of  which  Company 
respondent  is  a  solvent  partner,  if  due  at  all,  was  due  only 
James  Milligan,  one  of  the  partners  of  the  Green  Coal  Compa 
and  it  has  been  already  found  by  the  Court  of  Session,  that 
appellant  was  not  liable  in  the  payment  of  debts  of  this  descr 
tion. 

"  The  claim  made  by  Laidlaw  is  founded  upon  this,  that  pa 
ments  to  the  extent  decreed  for,  were  made  to  the  Green  Cc 
Company  out  of  the  cash  of  James  Milligan  and  Co.  Up 
this,  three  questions  arise,  1st,  If  these  payments  were  real 
made  at  all.  2d,  If  they  were  made,  whether  they  were  ma 
by  Milligan  as  an  individual,  or  by  Milligan  and  Co.?  fl 
Whether  any  payments  that  were  made,  were  not  repaid  by 
transaction  upon  certain  bills  mentioned  in  the  case. 

"  Upon  the  first  of  these  questions,  whether  the  payments 
question  were  really  made  or  not,  this  is  merely  a  question 
evidence.  The  respondent  relies  mainly  on  the  account  docquet 
on  2d  September  1793,  between  the  appellant's  father  and  Jo 
Alexander,  as  acting  for  the  respondent  in  the  matter,  whi 
states  a  balance  to  the  amount  claimed,  against  the  Green  C 
Company. 

"  The  objections  to  this  are,  that  Wilson,  the  appellant's  fat! 
could  not,  by  the  signed  account,  bind  the  appellant,   he  tl 

*  Taken  by  Mr  Robertson. 
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eiiig  a  minor.     Wilson  was  not  the  proper  person  to  settle  such        1816. 

a  account  with.     He  was  neither  the  cashier  nor  the  accountant 

r  the  Company ;  and  that  a  person  of  the  name  of  Shiells  was,  v. 

ad  appears  to  have  been,  the  cashier  and  accountant  for  the      tA,DLAW- 

•ompany. 

"  There  is  no  evidence  whatever  in  the  books  of  the  Green 
'•cal  Company,  of  the  greater  number  of  the  items  stated  in  this 
sttled  account  having  occurred  in  any  way;  and  those  items 
-hich  do  appear  in  the  books  of  the  Green  Coal  Company,  and 
1  the  settled  account,  are  sums  placed  to  the  credit  of  Milligan,  as 
d  individual,  not  to  the  credit  of  Milligan  and  Co.  Indeed, 
lere  is  no  account  of  Milligan  and  Co.  in  the  books  of  the  Green 
!oal  Company. 

"  The  respondent  offered,  in  evidence,  the  books  of  Milligan  and 
Jo.  in  which  the  sums  claimed  are  said  to  be  entered  as  pay- 
ments by  Milligan  and  Co.  to  the  Green  Coal  Company.  But 
hese  books  are  no  evidence  against  the  Green  Coal  Company.  It 
.ppears,  too,  that  where  receipts  were  given  for  the  sums  claimed, 
hese  receipts  were  given  to  Milligan,  as  an  individual.  Other 
rams,  said  to  have  been  advanced  by  Milligan  and  Co.,  are 
altered  by  Shiells,  as  received  of  Burnside.  Under  these  cir- 
cumstances it  appears  to  me  to  be  clear  that  the  debt  now  claimed, 
is  far  as  it  could  be  substantiated  at  all,  was  a  debt  due  to  Mil- 
ligan alone,  and  fraudulently  (as  I  have  no  doubt  it  was),  entered 
by  him  otherwise  in  the  books  of  Milligan  and  Co.,  to  bind  the 
appellant. 

"  Under  these  circumstances,  it  appears  to  me  that  there  is  no 
ground  for  charging  this  as  a  debt  due  by  the  Green  Coal  Com- 
pany to  James  Milligan  and  Co.  Indeed,  the  story  is  quite 
incredible,  for  what  purpose  should  Milligan  and  Co.  have  ad- 
vanced the  sums  claimed  to  the  Green  Coal  Company  to  carry 
on  their  works  ?  There  was  no  reason  for  this.  The  probability, 
therefore,  independent  of  any  evidence,  is,  that  it  was  the  fraud 
of  Milligan,  to  enter  the  sums  in  question  in  the  books  of  Milligan 
and  Co.,  as  advances  to  the  Green  Coal  Company,  while  the 
dealing  (as  far  as  any  evidence  appears)  was  between  Milligan, 
as  an  individual,  and  the  Green  Coal  Company. 

"  The  appellant  who,  by  a  series  of  imprudent  transactions,  was 
fendered  insolvent  during  his  minority,  cannot  be  made  liable  in 
this  way  for  sums  claimed  by  the  respondent 

u  An  attempt  was  made  to  contend,  that  one  of  the  interlocutors 
which  was  not  appealed  from,  concluded  this  question  :  but  upon 
going  minutely  through  the  interlocutors,  I  do  not  consider  that  it 
is  »  concluded.  The  interlocutor  says,  that  Laidlaw  might  draw 
in  so  far  as  he  was  a  lawful  auditor  of  the  Green  Coal  Company  ; 
bot  this  decides  neither  as  to  the  legality  of  the  debt,  nor  the 
quantum  of  it.     All  the  other  interlocutors  are  appealed  from. 
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"  The  result  of  the  whole  in  my  view  is,  that  there  is  no 
ficient  evidence  of  the  advance  of  all  the  sums  in  question.  £ 
of  the  claims  made  are  not  consistent  with  the  entries  by 
ligan  himself  in  the  books  of  Milligan  and  Co.  Others 
pear  to  have  been  accommodations  granted  to  Milligan  by 
Green  Coal  Company,  and  none  of  the  sums  claimed  seem  t 
sufficiently  instructed  as  debts  due  to  Milligan  and  Co. 

"  Under  these  circumstances,  I  think  your  Lordships  ca 
affirm  the  interlocutors  which  find  that  the  appellant  is  liabl 
payment  of  £362,  9s.  3d.  to  the  respondent,  with  interest 
October  1793  ;  but  that  he  ought  to  be  considered  as  discha 
from  the  demands  of  the  respondent,  or  on  the  part  of  Mil] 
and  Co.  If  any  thing  is  due  to  Milligan,  as  an  individual,  he 
only  be  entitled  to  receive  payment,  as  in  a  question  between 
partners,  after  the  whole  debts  and  accounts  of  the  Green 
Company  are  paid." 

The  Lords  find,  that  there  is  no  sufficient  evidenc 
any  advance  made  by  the  partnership  of  Milligan 
Co.  to  the  Green  Coal  Company,  of  any  of  the  e 
of  money  on  which  the  respondent  has  founded 
claim  of  debt,  as  solvent  partner  of  the  partnershi 
Milligan  and  Co.  against  the  appellant;  it  is  tt 
fore  ordered  and  adjudged  that  the  interlocutors  < 
plained  of  in  the  said  appeal,  so  far  as  the  same  estal 
any  demand  of  the  respondent,  as  solvent  partn< 
Milligan  and  Co.  against  the  appellant,  be,  and  the  s 
are  hereby  reversed:  and  it  is  further  ordered, 
with  such  finding  and  reversal,  the  cause  be  rem: 
back  to  the  Court  of  Session,  to  do  therein  as  i 
be  just. 

For  the  Appellant,  Sir  Saml.  HomiUy,  John  Cuninghai 

For  the  Respondent,  Fra.  Horner,  John  APFarlane. 

Note. — Unreported  in  the  Court  of  Session. — Professor 
(Com.  vol  ii.  p.  624)  says,  "  In  such  cases  it  has  been  dou 
"  whether  the  father  or  the  tutor  do  not,  for  himself,  un 
"  take  all  the  responsibility  of  the  concern ;  and  it  rather  « 
u  to  be  law,  that  they  are  to  be  held  personally  liable.  £ 
"  has  been  found  in  three  cases."  The  first  of  the  cases 
referred  to,  is  that  of  Pettigrew  Wilson  (now  reported),  and 
Professor  has  a  note  describing  that  case  thus :  — "  Petti| 
"  Wilson's  case  referred  to  in  subsequent  cases,  was  a  partnei 
"  in  coal,  in  which  a  boy  of  fourteen  was  engaged  by  his  guard 
"  It  was  held  null  and  void,  and  the  creditors  not  entitled  to  c 
"  upon  it."     There  appears  to  be  some  mistake  here.     There 
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no  attempt  made  in  this  case  to  hold  the  father  personally  liable 
for  the  debts  of  the  partnership ;  the  question  was  solely  as  to " 
the  son's  liability;  and  against  him  the  creditors  were  held  en- 
titled to  claim  and  recover  their  debts,  making  a  distinction  only 
between  debts  due  by  the  Company  to  its  lawful  creditors,  and 
those  due  to  a  partner.  The  principle  of  decision  in  the  Court  of 
Session,  appears  to  have  been,  1st,  That  the  son  was,  at  four- 
teen, a  minor,  not  proximus  minoritati  merely,  and  as  such,  might 
engage  in  trade,  and  be  liable  for  the  obligations  come  under 
in  the  course  of  that  trade.  2d,  That  the  debts  contracted  by 
the  Green  Coal  Company  were  beneficially  expended  on  his 
estate,  and,  therefore,  in  rem  minoris  versum.  No  doubt  one  of 
the  interlocutors  in  the  earlier  branch  of  the  proceedings  held 
the  minor  liable  to  pay  the  creditors  only  of  consent ;  but  this  con- 
sent was  not  sua  sponte,  but  of  necessity,  and  in  consequence  of 
having  in  a  previous  process  for  the  recall  of  the  sequestration  at 
his  instance,  succeeded  in  obtaining  a  recall  of  that  sequestration, 
on  condition  of  his  paying  the  Company  creditors.  In  the  second 
reduction,  by  which  he  sought  to  reduce  that  consent  as  well  as  the 
other  proceedings,  on  the  ground  of  minority,  the  abstract  question 
of  his  liability  was  again  brought  before  the  Court,  but  he  did  not 
prevail  The  principle  Professor  Bell  lays  down,  of  holding  the 
father  or  tutor  liable  in  such  a  case,  however  equitable  in  itself, 
is  made  to  rest  on  the  obiter  dicta  of  some  two  of  the  judges  in  the 
cases  referred  to ;  but  there  was  no  positive  decision  on  the  point. 


1816. 


WILSON 

V. 

LAIDLAW. 


The  Incorporation  of  Wrights,  Masqns, 
and  Coopers  of  Portsburgh,  .        .     Appellants ; 

George  Lorimer,  Mason  at  Laurieston,  and 

Thomas  Miller,  Mason  at  Portsburgh,       Respondents. 

House  of  Lords,  29th  June  1816. 

Privileges  op  Incorporation — Infringement. — The  Incorpora- 
tion of  Masons,  Wrights,  and  Coopers  of  Portsburgh  had  exclu- 
sive privilege  of  practising  these  trades  within  the  bounds  of 
Portsburgh.  A  mason  residing  beyond  the  bounds,  owned  lands 
'Within  the  bounds,  and  proceeded  to  build  houses  thereon,  though 
**ot  a  freeman.  He  had,  however,  a  partner  who  was  a  free- 
man, Held,  the  working  of  these  persons,  in  building  on  their 
Own  lands,  was  not  a  breach  of  the  privileges  of  the  Incorpora- 
tion, without  prejudice  to  the  question,  Whether  persons  not 
freemen,  in  building  upon  their  own  lands,  can  employ  masons 
"Vrho  are  not  freemen. 

*Ihe  Incorporation  of  Wrights,  Masons,  and  Coopers  of 


isle.: 


INCORPORA- 
TION OF 
WRIGHTS,  &0. 

V. 
LORIMKR,  &C. 
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1816.        Portsburgh,  possessed  exclusive  privileges  within  the  bom 

incorpora.    °^  Portsburgh,  which  comprehended  the  West  Port,  Pott 

tion  of      row,  and  Bristo,  of  carrying  on  their  respective  trades,  and 

WRIOHT8,  &C.  '  .  r/  P  1  •  *L 

„.  preventing  unfreemen  from  working  there. 

lorimer,  &c.  «phe  freemen)  on  becoming  members  of  the  incorporation 
order  to  entitle  them  to  carry  on  their  trades  within  t 
bounds,  took  an  oath  which,  inter  alia,  declared  that  "  tt 
"  shall  not  colour  or  fortify  any  unfreeman,  or  pack  or  p 
"  with  him." 

It  appeared  that  the  respondent,  George  Lorimer,  mas 
at  Laurieston,  an  unfreeman,  had  built  no  fewer  than  eig 
houses  within  the  barony  of  Portsburgh ;  and  he  was,  at  t 
date  of  this  action,  carrying  on  other  four  buildings  of  t 
same  description  within  the  bounds  in  which  they  had  excl 
sive  privileges, — all  these  houses  being  built  for  sale.  It  fc 
also  stated  he  had  executed  a  variety  of  jobs  within  the  baro; 
without  acknowledging  the  Licorporation  by  paying  fine, 
submitting  to  their  regulations.  He  was  threatened  wi 
legal  proceedings ;  and  then  he  resorted  to  the  expedient 
taking  into  partnership  the  other  respondent,  Thomas  Milli 
an  entered  member  of  the  Incorporation  with  the  vie 
of  enabling  him  to  carry  on,  without  any  objection,  1 
trade. 

In  these  circumstances,  an  action  was  brought  at  the  i 
stance  of  the  appellants,  concluding,  1st,  To  have  it  fou 
and  declared,  that  Thomas  Miller  had  no  right  to  enter  hi 
co-partnery  with  any  person  other  than  a  freeman  belongi 
to  the  said  corporation,  to  the  effect  of  communicating  pri 
leges  which  belonged  to  himself  alone,  and  which  could  not 
transferred  to  a  third  party,  and  to  have  him  prohibited  fr* 
so  doing ;  2d,  That  George  Lorimer  had  no  right  or  title 
carry  on  buildings  or  any  other  work  within  the  bounds 
the  said  barony,  which  tended  to  encroach  on  the  appellant 
exclusive  privileges;  and  to  have  him  likewise  prohibite 
from  so  doing  within  the  bounds  of  Portsburgh ;  and,  3d,  I: 
regard  they  had  refused  to  pay  the  usual  fine  to  the  Incor 
poration  to  have  them  decerned  to  make  payment  jointly  am 
severally  of  the  sum  of  £30  sterling,  less  or  more,  incurrw 
by  them  in  name  of  damages  for  the  work  thus  illegall 
performed. 

In  answer,  the  following  defences  were  stated :  "  The  d< 
"  fender,  George  Lorimer,  some  years  ago,  in  conjunctio 
"  with  the  other  defender,  Thomas  Miller,  purchased  a  pie< 
"  of  ground  lying  within  the  barony  of  Portsburgh,  an 
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tt  being  himself  a  tradesman,  he  has  built  and  repaired  several        1816. 
1  houses  on  his  own  property.     He  is  the  proprietor  of  the 


Lvuow,  via    iaao    vr«*.     f/ivis^Aitjr.        **v    *°     v"v     ^T"1"1"1     v*     ""~      1NCORPORA- 

u  grounds,  and  as  such  is  entitled  to  use  them  as  he  thinks      TION  or 
u  proper.     Nor  does  the  circumstance  of  his  being  a  mason  ». 

**  fetter  him  in  th6  management  of  his  property,  or  bring  him  L0BIM1B» &c- 
**  nnder  the  control  of  the  pursuers. 

a  With  respect  to  the  other  defender,  Thomas  Miller,  he  has 
**  no  interest  or  concern  in  this  process.  It  was  known  to  the 
c*  pursuers,  at  the  time  of  his  entering  into  the  corporation, 
**  that  he  was  in  partnership  with  George  Lorimer ;  and  the 
**  defender  has  not,  by  packing  *or  peeling,  endeavoured  to 
**  screen  his  partner.  The  defender,  Mr  Miller,  is  a  freeman 
tt  of  this  corporation,  and  therefore  entitled  to  carry  on  his 
**  trade  within  the  barony  of  Portsburgh." 

After  various  procedure  before  the  Lord  Ordinary  (Arma- 
dale), his  lordship  reported  the  case  to  the  Court,  and  the 
Court,  of  this  date,  sustained  the  defences  and  assoilzied  the  July  10, 1812. 
defenders. 

On  reclaiming  petition  the  following  interlocutors   were 

pronounced :  "  The  Lords  having  resumed  consideration  of  Feb.  1, 1813. 

**  this  petition,  and  advised  the  same  with  the  answers  thereto, 

tt  they  were  equally  divided  in  opinion ;  and  therefore  they 

a  supersede  farther  advising,  for  the  opinion  of  Lord  Arma- 

"  dale,  the  senior  Ordinary."     And  the  cause  having  been 

taken  up,  their  Lordships,  of  this  date,  then  pronounced  this  Feb.  5, 1813. 

judgment :    u  The  Lords  having  resumed   consideration  of 

u  this  petition,  and  advised  the  same  with  the  answers  thereto, 

ft  Lord  Armadale,  the  senior  Ordinary,  having  been  called  in, 

u  they  refuse  the  prayer  of  the  said  petition,  and  adhere  to  their 

ft  former  interlocutor  reclaimed  against :  Find  the  petitioners 

a  liable  in  expenses  of  process ;  appoint  an  account  thereof  to 

u  he  lodged,  and  remit  the  same  when  lodged  to  the  auditor 

u  of  Court  to  tax  and  report."* 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

*  Note. — Opinions  of  judges : — 

Lords  Hermand,  Gillies,  Armadale,  and  Balmuto,  were  for 
assoilzieing  on  the  ground  that  every  man  might  work  for  his  own 
use,  and  that  the  exclusive  privilege  did  not  relate  to  the  buying 
*nd  selling  of  houses. 

The  Lord  President  Hope  differed :  "  These  men  were  build- 
11  iog  for  sale.  They  are  carrying  on  the  trade  of  builders  for  the 
"  market.  In  the  other  crafts,  shoemakers,  &c,  it  is  an  encroach- 
"ment   to    bring   to   market   the   made   work   of  these    crafts. 
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1816.  Pleaded  for  die  Appellants. — 1.  If  an  unfree  tradesn 

wcokpora-   like  the  respondent,  Lorimer,  is  allowed  to  exercise  his  c 

tion  of      as  a  mason,  for  instance,  in  building  houses  within  the  bar 

e.  '       of  Portsburgh,  there  is  an  end  put  at  once  to  the  excltu 

lobimer,&c.  right  imd  privilege  which  the  appellants'  incorporation 

hitherto  enjoyed  within  these  bounds;    and  the  judgm 

under  appeal  will  form  a  precedent  which  will  be  complel 

destructive  of  the  rights  and  privileges  of  all  the  incorpora 

crafts  in  Scotland. 

It  will  be  observed,  that  it  is  no  trifling  or  incidental  jol 
which  the  appellants  complain ;  nor  is  it  any  erection  m 
for  the  private  use  and  accommodation  of  the  propriet 
what  has  given  rise  to  the  present  discussion,  is  a  system* 
plan  of  building  a  succession  of  different  tenements,  of  gi 
extent  and  value,  for  the  public  market.  In  the  erecting 
these  houses,  Lorimer  has  appropriated,  in  whole  or  in  p 
the  profits  of  the  mason  work,  to  which,  as  an  unfreeman, 
had  not  the  shadow  of  right,  and  of  which  by  necessary  c 
sequence,  the  members  of  the  corporation  are  defrauded. 

2.  If  Lorimer  is  right  in  the  plea  that  he  may  use 
property  as  he  thinks  fit,  and  erect  as  many  houses  as 
pleases,  it  follows  th^t  every  other  proprietor  must  be  entit 
to  do  the  same  thing.  Any  individual  whatever,  though  b 
up  to  no  craft  at  all,  and  wholly  ignorant  of  the  mason  tra 
or  any  of  the  other  trades  necessary  for  completing  a  hot 
may  purchase  or  feu  a  piece  of  ground,  and  after  doing 
may  have  masons,  wrights,  and  other  craftsmen,  not  memb 
of  the  incorporated  trades,  and  with  their  assistance  er 
houses  for  sale  without  challenge — a  mode  of  proceed: 
utterly  destructive  of  the  exclusive  privileges  of  all  crafts. 

3.  If  the  respondent,  Lorimer,  has  encroached  on  the  pr. 
leges  of  the  corporation,  it  necessarily  follows  that  the  ot 
respondent,  Miller,  by  carrying  on  his  trade  in  company  ^ 
that  person,  has  been  guilty  of  "  packing  and  peeling  "  in 
position  to  the  rules  of  the  crafts,  and  the  special  terms  of 
own  oath  of  admission.     Lorimer,  though  no  freeman,  is 
abled,  through  the  fraudulent  collusion  of  Miller,  to  reap 
the  advantages  of  a  freeman,  by  exercising  his  trade  a 
mason,  and  putting  the  profits  in  his  pocket ;  and  therefi 

"  Just  so  here.     These  houses  are  the  ready  made  work  of  t 
"  trade  of  masons,  wrights,  &c.     That  is  an  encroachment" 

Lords  Succoth  and  Craig  had  the  same  views. — Hume's  & 
lection  ofSess.  Papers,  vol.  116. 
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by  »  packing  and  peeling  he  has  violated  the  rules  of  the        181g- 
Xncorporation.  ikcorpoiu- 

Pfeaded  for  the  Respondents.— It  is  no  encroachment  upon  w R™™  &0# 
the  privileges  of  any  incorporation  for  a  person  to  work  for  »• 

bis  own  behoof,  or  build  upon  his  own  property.     The  exclu- 
sive privileges  of  any  incorporation  extend  only  to  prevent 
wtizans  from  working  for  hire  for  the  behoof  of  others,  or 
"where  there  is  a  guildry,  from  dealing  as  merchants,  or  keep- 
mug  shops  for  selling  certain  commodities.     Any  individual 
xnay,  therefore,  bake  or  brew  for  the  use  of  his  own  family ; 
loll  meat,  or  employ  his  servants  to  do  so,  although  he  is 
sot  a  freeman  of  any  incorporation.     He  alone  derives  the 
lenefit  of  his  labour  and  exertions,  and  must  suffer  the  loss  if 
lie  shall  happen  to  be  unskilful  in  his  trade.    As  the  respond- 
ent, Lorimer,  was  himself  a  mason,  he  naturally  assisted  in 
carrying  on  the  houses  which  he  and  his  partner  had  resolved 
to  build  on  the  property  they  had  purchased,  and  whether 
they  shall  retain  the  houses  as  their  property,  or  let,  or  sell 
them,  it  is  evident  that  they  earned  no  hire  as  artizans,  but 
•worked  for  their  own  behoof. 

After  hearing  counsel, 

The  Lords  find,  that  the  working  of  Lorimer  and  Miller  as  Journals  of, 
masons,  in  building  on  their  own  lands,  was  not  a  breach  ofLorda. 
of  the  privileges  of  the  Incorporation,  although  Lorimer 
was  not  a  member  of  the  Incorporation.  And  with  this 
finding,  and  without  any  prejudice  to  any  question  which 
may  arise  in  any  other  case,  Whether  persons  not  free- 
men of  the  Incorporation  in  building  upon  their  own 
lands,  can  employ  masons  who  are  not  freemen  without 
violation  of  such  privileges,  it  is  ordered  and  adjudged 
that  the  interlocutors  complained  of  be,  and  the  same 
are  hereby  affirmed. 


For  the  Appellants,  Tlioe.  W.  Baird,  Henry  BrougJiam. 
For  the  Respondents,  John  A.  Murray,  Henry  Cockbum. 

Note. — The  Act  9  Vict.  c.  17,  abolishes  the  exclusive  privileges 
°f  trading  in  burghs. 
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1816. 


Charles  Stirling,  Esq.  of  Kenmure,  and 

Others, Appel 


STIRLING,  &C. 

P. 

CAMPBELL, 

&c-        James  Campbell,  Esq.  of  Bedlay,   and 

Others, Reaper* 


Hoose  of  Lords,  1st  July  1816. 

Election  of  Minister  to  a  Parish — Casting  Vote — F 
Minutes  op  Meeting  as  Evidence — Manditory — Cub 
Minor. — The  election  of  a  minister  as  assistant  and  su 
came  to  be  exercised  in  the  parish  of  Cadder.  The  appo 
was  vested  in  the  whole  heritors  and  elders  of  the  parish, 
day  of  election  thirty-two  voted  for  Mr  Grahame,  and 
two  for  Mr  Lockerby,  and  the  preses  gave  his  casting  vot< 
Grahame.  The  election  having  been  objected  to;  Held,  ( 
the  vote  given  for  Ann  Reid,  a  minor,  then  seventeen  year, 
per  mandate  of  her  curator  alone,  without  her  signature 
sent,  was  inept.  (2)  That  the  objection  to  the  vote  of 
Provan  was  bad.  (3)  That  the  preses  had  no  right  to  a 
or  casting  vote  ;  and  (4)  That  the  minutes  of  the  meetin 
not  be  looked  to  as  unexceptionable  evidence  of  wh; 
place,  from  the  alterations  made  on  them  by  the  cler 
the  meeting  was  over ;  and  (5)  That  the  majority  of  vo 
given  for  Mr  Lockerby.  In  the  House  of  Lords,  the 
cutors  were  affirmed,  except  as  to  the  second  and  fifth 
as  to  which  the  cause  was  remitted. 

The  election  of  a  minister  to  the  parish  of  Cadd 
vested  in  the  heritors  and  elders  of  the  said  parish,  the 
ing  purchased  the  right  of  presentation  thereto. 

In  1811  the  Rev.  Mr  Provan,  the  then  incumben 
age  had  become  unable  to  discharge  the  ministerial  du 
the  parish,  and  he  declared  his  wish,  by  letter,  to  re 
part  of  his  emoluments,  in  order  that  an  assistant  ai 
cessor  might  be  duly  appointed. 

A  meeting  of  the  heritors  and  elders  was  held,  and 
ably  to  the  request,  they  appointed  the  5th  Septembe: 
for  the  election  of  his  assistant  and  successor. 

On  the  5th  day  of  September  the  meeting  was  h 
cording  to  appointment.  Mr  Stirling,  one  of  the  app< 
was  called  to  the  chair,  and  acted  as  preses  of  the  m 
and  Mr  Carrick  was  chosen  clerk. 

Three  candidates  appeared  for  nomination.     Three 
electors  voted  for  Mr  Cumming,  thirty-two  for  Mr  Loc 
and  thirty-two  for  Mr  Grahame.     There  being  an  e< 
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of  votes  for  the  two  latter,  Mr  Stirling,  the  preses,  gave  his        1816. 
casting  vote  for  Mr  Grahame,  and  he  was  accordingly,  by 


,  .  -iiii-iii  _  -  -      STIRLING,  &C. 

the  meeting,  declared  duly  elected.  v. 

Some  of  the  heritors  shortly  thereafter,  taking  a  different  CAM&o.FLL' 
view  of  the  election,  among  whom  were  the  respondents,  they 
protested  against  the  election ;  and  followed  up  their  protest 
by  two  bills  of  suspension,  which  were  respectively  refused 
by  Lords  Justice-Clerk  Boyle  and  Robertson.  They  then 
made  application  to  the  presbytery,  to  induce  them  to  stop 
proceedings  as  to  the  call  of  Mr  Grahame.  But  both  the  * 
presbytery  and  synod  repelled  the  objections  stated,  and 
ordered  the  call  to  be  made. 

They  then   brought  the  present   action  of  declarator,  in 
which  they  concluded,  1st,  That  James  Purden  Gray,  who 
was  entitled  to  vote  at  said  meeting,  and  whose  name  was 
inserted  in  the  original  minutes  as  voting  for  Mr  Lockerby, 
but  whose  name  was  illegally  omitted  in  the  extended  minutes, 
ought  to  be  restored  in  the  minutes  by  the  clerk  of  the  meet- 
ing.    2d,  That  Ann  Reid  having  been  present  at  said  meet- 
ing, a  mandate,  signed  by  persons  alleging  themselves  her 
curators,  addressed  to  Robert  Stevenson,  was  irregularly  en- 
tered in  the  said  minutes  of  sederunt,  and  in  the  list  of  votes 
given  in  favour  of  Mathew  Grahame ;  because  a  deed  signed 
ky    the  curators  only,  without  the  minor  is  null.     That  it 
should  be  found  that  the  respondents  being  the  legal  and 
a^tual  majority  of  the  said  meeting,  and  having  declared  their 
choiceof  Mr  Lockerby,  that  he,  Mr  Lockerby,  should  be 
5* eolared  duly  elected  as  assistant  and  successor  to  Mr  Provan, 
Xl*  the  parish  church  of  Cadder ;  and  that  Mr  Grahame  was 
**Ofc  duly  elected.     4th,  That  supposing  there  had  been  an 
^^viality  of  votes,  yet  it  ought  to  be  declared  that  the  election 
^^^s  still  void,  in  respect  Mr  Charles  Stirling,  the  preses  of 
5'*x^  meeting,  had  no  right  to  a  double  vote,  and  that  it  was 
**l^gal  in  him  to  assume  the  right  of  giving  such  double  or 
°^ sting  vote  on  that  occasion. 

The  appellants  stated  the  following   defences,    1st,   That 

**^  otters  had  been  conducted  properly  and  regularly  on  their 

1^^-rt;  that  the  whole  heritors  at  the  conclusion  of  the  election 

^^-d  formally  given  their  votes  in  favour  of  the  candidate 

yv"lnom  they  had  previously  supported,  and  solemnly  agreed  to 

J°in  in  a  call,  and  to  subscribe  a  presentation  in  favour  of  Mr 

Q~*ahaine.     2d,  That  the  vote  of  Mr  Purden  Gray,  whether 

ri is  right  to  tender  it  was  good  or  bad,  had  not,  in  point  of 

k       feet,  been  tendered  at  all,  and  therefore  could  not  be  com- 
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1816.        petently  counted.     3d,  That  no  objection  had  been  mai 
the  vote  given  in  name  of  Ann  Reid  at  the  meeting,  and 


Stirling,  c.  ^y  were  still  ready  to  prove  that  she  approved  and 
campbrll,  curre(i  in  what  had  been  done  in  her  name.  4th,  Tha 
casting  vote  given  by  the  preses  was  authorized  by  an  ex 
and  unanimous  agreement  of  the  heritors ;  and  that  at 
rate,  even  if  there  had  been  no  such  agreement,  the  pre* 
such  a  meeting  was  entitled,  both  by  law  and  custom,  to 
a  casting  vote.  5th,  That  one  of  the  respondents,  J 
Provan,  was  not  duly  qualified  to  vote,  in  so  far  as  he 
been  divested  of  the  property,  in  right  of  which  his  vot« 
been  given,  a  considerable  time  before  the  election. 

A  condescendence  of  the  facts  having  been  given  in,  i 
proof  allowed  and  reported,  the  Lord  Ordinary  reportec 
cause  with  the  proof  to  the  Second  Division  of  the  C< 

Feb.  <j,  1813.  and  the  Court  pronounced  this  interlocutor,  "  Haraig  1 
"  counsel  in  their  own  presence,  and  having  resumed 
"  sideratfon  of  a  petition  for  the  defenders,  to  open  the  s 
"  deposition  of  Ann  Reid  and  Agnes  Hamilton,  refas< 
"  desire  of  the  said  petition ;  and  on  the  merits  of  the  < 
"  repel  the  objection  proponed  by  the  defenders  to  the 
"  of  James  Provan :  Find  no  evidence  that  a  legal  vote 
"  given  or  tendered  for  or  on  behalf  of  Ann  Reid :  Find 
"  that  Charles  Stirling,  Esq.,  had  no  right  qua  preses 
"  second  or  casting  vote  ;  and  that  the  minutes  of  pro< 
€t  ings  are  not  entitled,  in  the  way  they  were  completed,  l 
"  considered  as  unexceptionable  prima  facie  evidence  of 
"  proceedings,  and,  therefore,  without  deciding  on  any  oth* 
"  the  points  brought  under  discussion :  Find,  that  the  1 
"  majority  of  the  votes  was  given  in  favour  of  Mr  Thu 
"  Lockerby,  and  that  the  said  Thomas  Lockerby  was  < 
"  elected,  and  ought  to  be  admitted  and  inducted  assis 
"and  successor  to  Mr  Archibald  Provan  as  libelled; 
"  decern."     On  reclaiming  petition,  the  Courf  adhered. 

March  4, 1813.  Against  these  interlocutors  the  present  appeal  was  broi 
to  the  House  of  Lords,  by  those  who  had  voted  for 
Grahame. 

Pleaded  for  ilie  Appellants. — 1st,  That  the  minutes  of  m 
ing  of  the  heritors  of  the  parish  of  Cadder,  being  the  foi 
certificate  or  record  of  the  proceedings  of  that  meeting 
pared  by  their  own  clerk,  are  authentic  legal  evidence  of 
res  gestcB  of  the  meeting,  and  incapable  of  being  impea 
by  parole  testimony.  2d,  If  it  were  otherwise,  it  is  in 
dence  that  Mr  Purdon  Gray  alleged  to  have  voted,  or  to 
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offered  to  vote  for  Mr  Lockerby,  voluntarily  declined  voting ;        i*i6» 
*nd,  at  any  rate,  being  a  minor,  Mr  Gray  could  not  have  ^7^"INO'&c% 
roted  without  the  consent  of  his  curator,  who  refused  to  con-  r- 

^urwith  him.    3d,  Ihere  is  evidence  that  a  vote  was  given  tor         &c. 
Ann  Reid  •of  Cleddans,  by  mandate  of  her  curators.    There 
is  also  evidence  that  she  concurred  in  the  appointment  of  the 
{*roxy,  and  approved  of  the  vote  given   by  him,  and  that 
vote  being  unobjected  to  at  the  time,  and  being  expressive  of 
"fclie  intention  of  every  individual  who  had  any  interest  in  the 
property  in  right  of  which  it  was  given,  is  a  good  vote.     4th, 
JBj  the  agreement  of  the  meeting,  the  right  of  a  casting  vote 
in  addition  to  his  original  vote  was  conferred  on  Mr  Stirling, 
tJ\e  preses ;  and  even  if  such  agreement  had  not  been  entered 
into,  the  preses  would,  by  the  common  law  of  Scotland,  have 
abeen  entitled  to  a  double  vote.     5th,  The  vote   of  James 
T?rovan  given  for  Mr  Lockerby,  must  be  set  aside,  inasmuch 
ju  James  Provan  was,  previous  to  the  election,  formally  di- 
gested of  the  property,  in  right  of  which  the  vote  was  given, 
by  a  regular  delivered  deed  in  favour  of  his  brother,  John 
IWan.     6th,  From  the  circumstances  stated,  there  was  a 
decided  majority  of  votes  in  favour  of  Mr  Grahame. 
.  Pleaded  for  the  Respondents. — The  paper  bearing  to  be  the 
minutes  of  the  meeting  of  the  heritors  and  elders  of  the 
parish  of  Cadder,  on  the  5th  September  1811,  is  not  entitled 
to  bear  faith  in  judgment.     Because,  after  the  meeting  had 
teea  dissolved,  the  under  clerk  at  the  meeting  had  taken  the 
minutes  away,  and  altered  various  passages  of  the  minutes, 
tod  he  had,  besides,  made  marginal  additions  thereto;  and  this, 
he  admitted  on  oath,  had  been  done  by  him.     It  was  improper 
and  incompetent  for  him  to  do  so,  even  to  correct  a  blunder, 
&r  less  to  alter  the  sense.     Among  these  alterations  was  the 
passage  which  conferred  on  Mr  Stirling  the  right  to  exercise 
a  casting  vote  in  the  case  of  equality,  and  which,  therefore, 
was  interpolated  and  inserted  after  the  meeting  was  over, 
and  u  from  the  deponent's  (clerk's)  own  conception  of  what 
u  Mr  Stirling  had  said  at  the  meeting."     2d,  The  vote  given 
per  mandate,  of  the  curators  for  Miss  Ann  Reid,  was  null 
*nd  void,  and  ought  not  to  be  counted.     In  the  first  place, 
because  Ann  Reid  being  then  seventeen  years  of  age,  with 
curators,  she  was  the  party  to  act,  and  not  her  curators  by 
themselves.     She  ought  to  have  signed  the  mandate,  and 
the  mandate  ought  to  have  been  her  mandate,  and  not  the 
mandate  of  her  curators  alone.     The  want  of  her  signature 
to  that  mandate  rendered  it  null  and  void,  because,   after 
VOL.  VI.  vi 
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1810.        twelve  years  of  age,  every  act  of  the  curators  must  have  tl 
8I1RL1XO  &c.  consent  of  the  minor,  just  as  every  act  of  a  minor  havii 
»•  curators,  must,  in  order  to  render  it  valid,  have  the  co 

&c.  currence  of  the  curator.  3d,  In  regard  to  the  vote  of  Jam 
Provan,  which  was  given  for  Mr  Lockerby,  this  was  a  pe 
fectly  good  vote.  He  had  not  then,  in  point  of  fact,  divest 
himself  of  his  property  in  favour  of  his  brother.  The  co 
veyance  to  that  brother  was  merely  collusive,  and  devia 
to  serve  a  purpose,  and  to  screen  his  property  from  1 
creditors.  At  the  moment  of  the  election,  the  feudal  inve 
titure  was  in  his  person,  and  nothing  had  been  done  to  tal 
it  out  of  it,  and,  therefore,  he  was  publicly  seized  and  infeft  j 
proprietor.  4th,  In  regard  to  the  casting  vote  exercised  I 
Mr  Stirling,  two  questions  arise,  1.  Whether,  in  point 
law,  he  was  entitled  to  give  a  double  vote ;  and  2.  Whethc 
in  point  of  fact,  he  was  authorized  by  the  meeting  to  exerri 
such  a  vote.  1.  There  is  no  rule  in  the  law  of  Scotlaj 
which  vests  the  chairman  or  preses  of  such  a  meeting  wi 
any  such  privilege,  as  that  of  giving  a  double  vote.  It  ^v 
a  meeting  of  private  individuals  met  to  exercise  a  coimn< 
right,  in  which  each  of  them  had  an  equal  interest ;  and  i 
proof  has  been  offered,  that  in  such  a  situation,  the  persoi 
placed  in  the  chair,  is  entitled,  by  virtue  of  that  office,  to  i 
double  vote ;  nor,  indeed,  is  there  an  instance  in  any  court 
or  assembly  of  men  whatsoever,  where  such  a  right  is  vested 
in  the  chairman,  except  in  consequence  of  express  statute, 
or  of  long  and  inveterate  custom.  In  the  meetings  of 
creditors,  the  preses  has  not  two  votes.  In  the  law  courts 
of  the  country  no  such  thing  is  known ;  and,  till  the  late 
judicature  acts,  the  President  of  the  Court  of  Session  had 
not  even  an  original  vote,  but  merely  a  casting  vote,  when 
there  happened  to  be  an  equality  without  him.  In  the  House 
of  Commons  the  Speaker  has  no  original  vote ;  nor  the  Lord 
Chancellor  in  the  House  of  Lords.  And  in  the  Church 
Courts,  the  Moderator  has  no  original  vote.  But,  secondly,  It 
is  said  that  the  meeting  agreed  to  confer  expressly  on  Mr 
Stirling,  the  preses,  a  double  vote ;  this  is  totally  unfounded' 
The  meeting  never  agreed  to  any  such  thing,  and  it  has  been 
proved  by  the  evidence  of  the  clerk,  who  inserted  this  clans6 
in  the  minutes,  that  this  was  done  after  the  meeting  w&J 
over,  and  from  his  own  conception  of  what  Mr  Stirling  h»V 
said,  when  he  assumed  the  chair. 
After  hearing  counsel, 
Journal*  of  the      It  was  ordered  and  adjudged,  that  the  interlocutors  conr 

House        of  .1      ti     7 

Lords. 
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plained  of,  so  far  as  they  refuse  the  desire  of  the  petition        18I6. 
to  open  the  sealed  deposition  of  Ann  Reid  and  Agnes  gT1BLI!CO>  &c# 
Hamilton,  and  so  far  as  they  find  no  evidence,  that  a  "* 

11  1      1      1  st       /*       CAMPBELLj 

legal  vote  was  given,  or  tendered,  for,  or  on  behalf  of  &c. 
Ann  Reid,  and  so  far  as  they  find  that  Charles  Stirling, 
Esq,,  had  no  right  qua  preses  to  a  second  and  cast- 
ing vote;  and  so  far  as  they  find  that  the  minutes 
of  the  proceedings  are  not  entitled,  in  the  way  they  were 
completed,  to  be  considered  as.  unexceptionable  pritna 
facie  evidence,  be,  and  the  same  are  hereby  affirmed : 
And  it  is  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  to  review  so  much  of  the 
interlocutors  complained  of,  as  repels  the  objection  pro- 
poned to  the  vote  of  John  (James?)  Provan,  and  in 
case  the  Court,  upon  such  review,  shall  sustain  that 
objection,  the  Court  do  review  so  much  of  the  inter- 
locutors as  finds  that,  without  deciding  on  any  other  of 
the  points  brought  under  discussion,  the  legal  majority 
of  the  votes  was  given  in  favour  of  Mr  Thomas  Lockerby, 
and  that  he  was  duly  elected,  and  ought  to  be  admitted 
and  inducted  assistant  and  successor  to  Mr  Archibald 
Provan,  as  libelled,  and  decerns,  and  before  answer  as 
to  expenses,  appoints  the  account  to  be  given  in :  And 
it  is  further  ordered,  that  after  such  review,  the  said 
Court  of  Session  do  order  and  direct  as  is  just  in  all 
respects. 

For  the  appellants,  Sir  Saml.  Romilly7  Fra.  Horner. 

For  the  Respondents,  John  Clerk,  James  Moncreiff. 

Note. — Unreported  in  the  Court  of  Session.  Under  this  remit 
*e  Court  repelled  the  objection  stated  to  the  vote  of  James  Provan, 
•id  held  the  legal  number  of  votes  to  be  in  favour  of  Mr  Lockerby, 
Hd  that  he  was  duly  elected. 


H1QGIN8,  &c. 

V. 
LIV1N08TONE, 


John  Alexander   Higgins,  W.S.,  and  lgie. 

Others,  ....  Appellants; 

John  Hamilton  Colt,  Esq. ;  Wm.  Ha- 
milton of  Westport,  Esq. ;  Sir  Thomas 
Livingstone,  Bart. ;  Archd.  Ferrier,  . 
Esq.;   Honourable   Wm.  Bailue;    Sir  >R«P™**** 
^Fm.  Augustus  Cunynghame,  Bart. ; 
Andrew     Buchanan,     and     George  i 
More  Nisbj;  r,  Esqs.,  .  .         ' 
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House  of  Lords,  1st,  July  1816. 
HiiioiMs,  c.  jj0AD  Trustees — Liability  for  Sums  Borrowed — Relief.- 
Livingstone,  Held,  that  mere  presence  at  meetings  of  road  trustees,  at  whic 
certain  things  were  authorized  to  be  done,  and  contracts  to  be  gon 
into  in  regard  to  the  formation  of  a  road,  does  not  per  #e,  subjec 
such  trustees  in  personal  liability  for  the  expense  of  the  executio 
of  these  contracts,  where  the  trustees  are  acting  ultra  vires  of  th 
powers  conferred  by  the  Act ;  and  that  the  only  acts  whic 
could  bind  trustees  in  such  circumstances,  would  be  the  octal 
signing  of  the  deeds  or  contracts  by  which  the  money  wa 
raised  and  the  expenses  agreed  to  be  paid  to  the  individuals  h 
them.  Affirmed  in  the  House  of  Lords j  the  Lord  CbaneelU 
ruling,  that  where  trustees,  in  such  cases,  confine  themsel^ 
strictly  within  the  powers  conferred,  the  acts  of  the  major&i 
will  bind  the  other  trustees ;  but  where  they  act  ultra  rtr* 
then,  the  acts  of  the  majority  will  not  bind  the  minority,  or  th 
other  trustees. 

This  is  the  sequel  of  the  case  reported  ante  vol.  4,  p.  401. 

It  is  there  seen  that  this  was  an  action  raised  by  certain  of 
the  road  trustees  of  the  Edinburgh  and  Glasgow  Road,  by 
way  of  Bathgate  and  Airdrie,  for  advances  made  by  them  id 
the  formation  and  prosecution  of  the  road  under  the  power* 
of  an  Act  of  Parliament,  against  their  co-trustees. 

The  Lord  Chancellor  Eldon  doubted  very  much,  upon  the 
principles  laid  down  by  the  Court  below,  whether  these 
trustees  were  entitled  to  relief  against  their  co-trustees.  In  the 
first  place,  the  sum  authorized  to  be  borrowed  by  their  Act  of 
Parliament  had  been  exhausted,  and,  in  borrowing  any  ram 
further,  they  were  clearly  not  under  the  powers  of  their  Act 
The  inquiry  then  came  to  be,  upon  what  other  principle  conU 
these  trustees  subject  their  co-trustees  in  personal  liability. 
Was  it  by  the  mere  attendance  at  meetings  at  which  certain 
acts  in  regard  to  the  roads  were  authorized. to  be  done;  of 
was  it  not  only  by  authorizing  the  borrowing  of  money ;  but 
by  actually  signing  the  deeds  or  bonds  for  such  money,  thai 
was  to  subject  them  in  personal  liability  ?  His  Lordship  had 
intimated  a  very  strong  opinion,  that  the  mere  attendance  at 
meetings  by  certain  trustees,  could  not,  per  sey  subject  in 
personal  liability  for  every  and  all  the  acts  done  by  other 
trustees,  and  remitted  quoad  ultra. 

The  cause  having  thus  returned  to  the  Court  of  Session, 
the  judgment  of  the  House  of  Lords  was  applied,  after  remit 
by  the  Court,  to  the  Lord  Ordinary  for  that  purpose.  And 
his  Lordship  ordered  the  appellants  to  state,  in  a  condescen- 
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dence,  the  special  grounds  on  which  they  meant  to  contend        181C* 
that  the  defenders  (the  respondents)  were  liable  for  the  ex-  hiqgins,  &c. 
pense  of  making  the  road.  Livingstone, 

After  the  condescendence  was  lodged,  the  Lord  Ordinary         Re- 
ordered the  case  to  be  stated,  in  memorials,  to  be  reported  to 
the  whole  Court  for  their  judgment. 

The  condescendence  is  specially  referred  to  in  the  speech 
ofLordEldon. 

1.  It  appeared,  1st,  As  to  Sir  Alexander  Livingstone,  who 
was  now  represented  by  his  son,  Sir  Thomas,  that  he  had 
been  present  at  several  meetings  of  trustees,  where  com- 
mittees were  appointed  to  enter  into  contracts  to  complete 
the  branch  roads.  At  some  of  these  meetings,  committees 
were  appointed  to  enter  into  contracts  for  making  certain 
parts  of  the  road,  and  for  building  bridges ;  that  at  others 
of  the  meetings,  contracts  already  entered  into  were  reported 
and  approved  o£  and  that  Sir  Alexander  was  one  of  those 
trustees  who  made  some  of  these  contracts,  and  who  had 
subscribed  them.  He  contended  he  had  only  bound  himself 
as  trustee.  The  Court  found  (13th  November  1807)  no  acts 
condescended  on,  sufficient  to  make  him  personally  liable.* 

*  Opinions  of  the  judges  : — 

Lord  Justice-Clerk  (Hope). — "  Sir  Alexander  Livingstone 
was  active  as  a  trustee.  But  he  had  a  right  to  be  so  in  that  char- 
acter. He  did  not  go  out  of,  or  beyond  that  character,  or  what  it 
entitled  him  to  do.  His  authorizing  contracts  was  within  that  cha- 
racter. Suppose  the  movers  in  the  business  had  laid  down  the 
whole  £1 0,000  on  the  table,  got  on  their  own  personal  security,  or 
any  way,  still  the  trustees  had  right,  as  such,  to  go  on  contracting 
on  that  footing.  It  would  have  been  necessary  to  warn  the  trustees 
to  take  care  not  to  exceed  the  £10,000,  under  pain  of  personal 
responsibility.  Even  if  Sir  Alexander  Livingstone  had  con- 
tracted himself,  it  is  not  to  be  presumed  that  he  meant  to  exceed 
the  parliamentary  fund.  I  doubt  if  he  was  even  bound  to  the 
contractor  beyond  that  fund,  unless  the  contractor  specially  warned 
the  trustees  contracting  with  him,  that  he  trusted  them  personally. 
The  language  of  the  contracts  is  quite  that  way.  It  states  them 
in  the  character  of  trustees  only,  not  as  individuals ;  and  it  binds 
the  subscribers  and  whole  other  trustees,  not  their  heirs  aud  suc- 
cessors. Now,  how  could  they  bind  the  other  trustees  beyond  the 
parliamentary  fund  ?  The  language  of  bonds  is  quite  different. 
It  binds  them  expressly  both  as  trustees,  and  personally,  and  their 
heirs.  The  distinction  at  that  time  was  meant,  though  it  has 
since  been  overlooked.     So  I  think  Sir  Alexander  Livingstone 
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muoiNB,  &o.  liable  for  his  father,  Robert  Colt,  a  trustee.  Robert  Coll 
livino^tone  ^ad  attended  a  single  meeting  of  trustees.  This  meeting 
&c.  appointed  a  committee,  which  contracted  for  making  a  part  oi 
the  road  and  some  bridges,  and  it  approved  of  a  prior  contract : 
but  he  had  not  signed  any  contract  or  bound  himself  personally 
in  any  instrument.  The  Court  (12th  November  1807)  fount 
no  acts  condescended  on  sufficient  to  make  him  personally 
liable. 

3.  Mr  William  Hamilton  of  West-Port,  had  attend^ 
meetings  merely  as  a  trustee  having  power  to  administer  tfc 
Parliamentary  fund.  He  was  one  of  a  quorum  of  five  trc* 
tees  who  signed  a  submission  or  arbitration  bond  for  aso^j 
taining  thfc  damage  done  to  lands  occupied  by  the  road.  U 
also  signed  a  contract  as  one  of  a  quorum  of  three  of  a  com. 
mittee  appointed  by  the  trustees  for  constructing  Torphichen 
Bridge,  but  in  these,  he  only  bound  himself  as  a  trustee.  The 
Court  found  (13th  November  1807)  that  no  acts  had  been 
condescended  on  sufficient  to  make  the  said  William  Hamilton 
personally  liable. 

4.  Mr  More  Nisbet  was  called  as  representing  his  father, 
a  trustee.  His  father  had  attended  one  meeting  of  trustees, 
but  it  was  contended  he  could  incur  no  personal  liability 
thereby.  The  Court  found  (13th  November  1807)  that  no 
acts  had  been  condescended  on  sufficient  to  make  him  per- 
sonally liable. 

5.  Lord  Polkemmet  had  only  been  present  at  two  meeting* 
of  the  trustees  for  carrying  into  effect  the  Acts  of  Parliament 
At  each  of  these  meetings,  committees  were  appointed  to 
contract  for  certain  districts  of  roads,  and  that  contracts  m*fe 
by  other  committees  were  approved  of.  The  Court  (18th 
November  1807)  found  that  no  acts  had  been  condescended 
on  sufficient  to  make  him  personally  liable. 

6.  Mr  Buchanan  had  attended  three  meetings  of  tnwteei 

meant  merely  to  give  his  personal  trouble,  and  to  leave  it  to  tto 
movers  to  find  the  money.     I  am,  therefore,  for  assoilzeing." 

Lord  Meadowbank. — "  I  have  rather  a  different  view  of  the 
case.     But  I  think  the  case  still  unprepared  for  judgment.'9 

Lord  Justice-Clerk  (Hope). — "  My  notion   was  that  mere 
attendance  at  meetings  of  trustees  did  not  subject  farther  than  in 
terms  of  the  Act ;  yet  I  had  as  little  doubt,  on  the  other  hand,  that 
by  certain  acts  done  private  nomine,  a  person  might  make  hiaaaelf 
persoiuilly  liable  to  a  greater  extent." 
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mt  which  committees  were  appointed  to  contract  to  make  the        181g- 
roads,  bat  he  had  not  signed  these  contracts,  nor  done  any  hiqgins,  &c. 
other  act  to  render  him  personally  liable.    The  Court  (13th  LIVISCO,J;TON^ 
November  1807)  found  that  no  acts  were  condescended  on         &c. 
sufficient  to  make  him  personally  liable.* 

The  Court,  on  reclaiming  petition,  pronounced  this  further  Mar.  8,  isoa 
Interlocutor  as  to  all  the  cases : — "  Alter  their  interlocutors 
**  reclaimed  against,  in  so  far  as  to  find  that  the  deceased  Sir 

*  Alexander  Livingstone  was  personally  liable,  and  that  the 

*  said  William  Hamilton  is  also  personally  liable  in  payment 
u  of  the  sums  demanded,  and  in  relief  to  the  pursuers  for  tlie 
u  expense  of  such  contracts  or  deeds  as  they  severally  signed, 
"  but  to  no  further  extent ;  but,  quoad  ultra,  adhere  to  said 
"  interlocutors,  and  refuse  the  prayer  of  the  several  petitions 
u  against  these  two  defenders ;  and  as  to  the  whole  of  the 
u  other  defenders  (respondents)  above  named,  the  Lords 
"  adhere  to  these  interlocutors  reclaimed  against,  and  refuse 
u  the  prayer  of  the  respective  petitions ;  but  supersede  extract 
"till  the  third  sederunt  day  of  May  next." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords,  Mr  Hamilton,  and  Sir  Thomas 
Livingstone  brought  a  cross  appeal. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
u  My  Lords,  f 

"  In  those  cases  with  respect  to  the  trustees  of  a  road,  I  am  to 
trouble  your  Lordships,  with  reference  to  some  interlocutors,  which 
*ro  appealed  from  in  the  case  of  Higgins  v.  Livingstone.  My 
Lords,  some  years  ago  this  cause  came  before  us  from  the  Court 
tf  Session,  upon  the  appeal  of  Mr  Higgins,  who  states  himself  to 
k assignee  in  trust  of  the  Honourable  Henry  Erskine  of  Almondell, 
&e  Honourable  Sir  William  Honyman  of  Armadale,  Bart.,  one  of 
the  senators  of  the  College  of  Justice  ;  Alexander  Majoribanks  of 
Hqoribanks ;  Matthew  Sandilands  of  Couston  ;  Thomas  Shairp  of 
Houston ;  Andrew  Stirling,  late  of  Drumpellier ;  William  Sharp 
tf  Kirkton  ;  the  deceased  Sir  John  Inglis  of  Cramond,  Bart. ;  the 
deceased  Colonel  John  Hamilton  of  Pencaitland,  and  the  deceased 
William  Waddell  of  Easter  Moffat,  trustees  for  making  the  road 
from  the  New  Bridge  over  the  water  of  Almond,  on  the  confines 
of  the  counties  of  Edinburgh  and  Linlithgow,  to  Baillieston,  in  the 

*  The  case  of  Sir  William  Augustus  Cunynghame,  was  dealt 
with  in  the  same  way,  as  standing  in  pari  casu. 
f  From  Mr  Gurney's  Short-hand  Notes. 
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county  of  Lanark,  in  an  action  which  was  brought  against  Si 
Thomas  Livingstone,  Bart. ;  Archibald  Ferrier ;  the  Honourabi 
William  Baillie;  Sir  William  Augustus  Cunyinghame,  Bart. 
&c°  '  Andrew  Buchanan  ;  William  Hamilton ;  John  Hamilton  Colt,  am 
George  More  Nisbet,  Esquires,  and  Others,  also  trustees  on  th< 
said  road,  who  are  now  the  respondents. 

u  My  Lords,  an  Act  of  Parliament  had  passed,  which  had  enable 
various  persons,  to  make  a  road  in  a  part  of  Scotland,  which  I  nee* 
not  describe  to  your  Lordships,  and  it  appeared,  I  think,  that  th 
only  fund  which  was  provided  by  the  original  Act  of  Parliame*j 
for  making  this  road,  was  a  sum  of  £10,000,  which  the  trusty 
were  empowered  to  borrow  on  the  tolls  and  duties,  which  the 
were  authorized  to  levy  on  the  road.     Your  Lordships  will  r* 
collect,  that  the  proceedings  stated  a  great  variety  of  transaction* 
which  had  been  had,  by  these  trustees,  at  a  meeting  on  the  2d  of 
June  1792,  another  on  the  14th  of  July  1792,  another  on  the 
27th  of  August  1792,  another  on  the  6th  of  October  1792,  an- 
other on  the  10th  of  November  1792,  another  on  the  28th  of 
December  1792,  and  at  various  other  periods  ;  and  one  feet  was 
extremely  clear,  that  the  expenses  of  the  roads,  and  the  under- 
takings which  had  been  contracted  for,  very  much  exceeded  this 
sum  of  £10,000,  and  those  expenses  were  incurred  long  before  the 
toll  or  duties  could  be  collected;  those  duties  could  not  be  collected 
till  the  road  was  made  and  some  parts  opened.     Certain  of  those 
trustees,  having  paid  very  large  sums  of  money,  after  Parliament 
had,  I  think,  in  one  or  two  instances,  added  to  the  amount  of  wbit 
they  were  entitled  to  raise  under  the  first  Act  of  Parliament ;  this 
proceeding  was  instituted  in  the  Court  of  Session,  for  the  purpose 
of  having  relief  against  the  other  trustees,  and  that  was  sought  is 
a  libel  or  declaration,  which,  after  narrating  the  several  Acts  of 
Parliament,  proceeded  to  state,  that  certain  persons  therein  men- 
tioned, trustees  under  those  Acts,  did,  accordingly,  convene  for 
the  purpose  of  putting  the  same  in  execution,  and  held  their  first 
meeting  at  Bathgate,  in  the  month  of  June  1792,  and  thereat, 
and  at  sundry  general  and  adjourned  meetings  held  by  them,  the 
trustees  did  order  and  direct  surveys  and  plans  of  the  said  roads 
and  others  to  be  made  and  reported  to  them ;  and  after  fixing  upon 
what  appeared  to  them  to  be  the  best  line,  and  most  calculated  for 
the  purpose  of  public  utility,  they  appointed  several  of  their  nuni- 
ber  committees,  with  powers  and  for  the  purpose  of  contracting 
for  the  making  and  upholding  particular  districts  of  the  said  rot4 
with  the  bridges  thereon.     That  in  virtue  of  the  powers  so  com- 
mitted to  them,  the  said  committees  did  enter  into  sundry  contracts 
and  agreements,  for  making  and  upholding  the  particular  district 
roads  allotted   to  them,  with   the  bridges  thereon,   and   various 
necessary  particulars  connected  therewith,  by  which  contracts  and 
agreements  su  entered  into,  the  said  committoes  bound  and  obliged 
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fckemselves,  and  the  whole  trustees  acting  under  the  said  statute,         1816. 
%€>  make  payment  to  the  contractors  and  undertakers,  of  several   HIGOIKg  &c 
»uma  of  money  as  the  agreed  on  prices  and  rates  of  executing  the  v. 

several  parts  of  the  said  roads,  and  others,  so  committed  to  them,  LmK||£0NE» 
cud  which  contracts  and  agreements  so  entered  into,  were  regu- 
larly reported  to  the  said  trustees,  at  their  general  meetings,  and 
lifter  receiving  their  sanction,  and  being  approved  of  by  them,  were, 
t>y  their  orders,  engrossed  in  the  sederunt-book  of  the  proceedings 
under  the  trust.     The  libel  then  stated  the  stipulation  of  the  Act 
of  Parliament,  by  which  it  was  provided,  that  the  owners  and 
occupiers  of  the  lands  through  which  the  roads  passed,  should  be 
indemnified  for  the  damage  they  might  sustain,  the  manner  in 
-which  the  amount  of  damage  was  to  be  fixed,  was  narrated,  then  the 
borrowing  of  the  money,  and  the  application  of  it  to  pay  the  joint 
obligations  of  the  whole  trustees,  the  refusal  of  certain  of  the  trus- 
tees to  pay  their  proportions  of  the  common  debt,  in  so  far  as  it  had 
already  been  made  good  to  the  contractors,  &c,  or  to  find  security 
for  that  part  of  it  which  might  still  remain  due ;  and  the  conclu- 
sion was  to  this  effect,  that  it  should  be  found  and  declared  by 
decreet  of  the  Lords  of  our  Council  and  Session,  that  the  defenders, 
and  each  of  them,  were  bound  to  free  and  relieve  the  pursuer's 
constituents  of  a  proportion  of  the  sums  borrowed  and  applied,  or 
to  be  borrowed  by  order  of  the  trustees,  for  the  purposes  of  the 
trust,  and  for  which  they  were,  or  might  be  bound  by  the  bonds 
granted,  or  to  be  granted  for  the  same,  or  otherwise,  to  the  credi- 
tors of  the  trust ;  also  of  the  sums  which  might  still  be  due  to  the 
proprietors  or  tenants  of  lands,  or  others  having,  or  who  might 
thereafter  have,  claims  against  the  trust.     And  it  being  so  found, 
that  the  defenders  ought  and  should  be  decerned  and  ordained  by 
decreet  foresaid,  to  make  payment  to  the  pursuer  of  the  sum  of 
£1000  sterling  each,  or  of  such  other  sum  as  should,  in  the  course 
of  the  process  to  follow  thereon,  be  found  to  be  the  proportions 
thereof  effeiring  to  each  of  the  defenders,  or  the  predecessors  of 
*ack,  whose  representatives  were  called,  and  that,  at  and  against 
the  term  of  Lammas  next,  1797,  with  the  legal  interest  thereof 
since  the  term  of  Martinmas  1796,  till  payment,  in  order  that 
•nth  sums  to  be  paid  up,  might  be  applied  towards  paying  off 
the  principal  sums  borrowed,  or  to  be  borrowed  as  aforesaid,  and 
interest  due  or  to  become  due  thereon,  and  the  claims  that  might 
•till  be  outstanding  against  the  trust,  or  that  might  become  due  by 
the  same,  and  so  the  pursuer's  constituents  be  thereby  freed  and 
relieved  of  their  obligations  for  the  said  borrowed  money,  and 
otherwise  to  the  creditors  of  the  trust,  and  the  same  cancelled  to 
foe  extent  of  the  sums  so  paid  up,  and  failing  their  paying  up  their 
proportions  in  manner  foresaid,  then  that  each  of  the  defenders  so 
/ailing,  should  be  decerned  and  ordained  by  decreet  foresaid,  to 
iind  sufficient  security  to  the  pursuer  as  trustee  foresaid,  for  re- 
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1816.        lieving  his  said  constituents,  and  their  heirs  and  successors,  of  th 

:       proportions  of  said  debts,  effeiring  to  each  of  the  defenders  a 

v.  aforesaid,  and  of  all  cost,  skaith,  or  damage,  his  constituents,  o 

LiviNosTONE,  ^eir  foreg^d^  might  anyhow  incur  or  sustain,  by  being  boon* 

in  the  said  bonds,  or  otherwise,  to  the  creditors  of  the  trust,  i 

manner  before  mentioned. 

"  My  Lords,  the  first  judicial  proceeding  in  this  action  was,  tha 
upon  the  15th  of  November  1799.     The  Lord  Ordinary,  previon 
to  the  hearing,  appointed  the  pursuer  to  give  in  special  conda 
8cendences  of  the  grounds  upon  which  he  meant  to  support  hi 
claims  against  the   different  defenders,   together  with   copies  ■ 
the  obligatory  clauses  in  the  contracts  for  making  and  repairic: 
the  roads,  and  in  the  bonds  for  the  money  borrowed  by  them  £" 
that  purpose.    The  different  contracts,  as  some  of  your  LordshS 
may  remember,  varied  very  much  in  their  terms ;  some  of  th^ 
being  contracts  which  bound  the  parties  contracting,  their  belt 
executors,  and  successors ;  others  being  contracts  which  bound  t£ 
parties  describing  themselves  as  trustees,  and  the  first  part  of  tbi 
interlocutor  seems  to  have  proceeded  on  this  principle,  that  taking 
it  to  be  true,  in  point  of  law,  as  it  has  very  often  happened  ia 
point  of  fact,  that  where  there  are  parliamentary  trustees,  with  a 
power  to  pledge  the  funds  for  carrying  on  the  concern,  with  re- 
lation to  which  they  become  trustees ;  it  is,  nevertheless,  competent 
for  them  to  bind  themselves  as  individuals ;  but  the  Lord  Ordinary, 
thinking  that  the  true  principle  of  law  might  be,  that  those  wbo 
had  bound  themselves  personally,  not  merely  in  the  character  of 
trustees  able  to  pledge  the  trust-fund,  but  that  those  who  had 
bound  themselves  personally  in  aid  of  the  fund,  in  case  the  firod 
was  insufficient,  or  in  such  a  manner,  that  the  parties  with  whom 
they  dealt,  were  under  no  obligation  to  look  to  the  fund,  but  to  the 
personal  obligation  of  the  party,  although  they  might  personallj 
undertake,  yet,  if  they  thought  proper  to  come  into  a  Court  of 
Justice  to  make  others  relieve  them  by  contributing  as  if  the? 
were  liable,  it  was  on  the  pursuer  to  show  that  the  other  parties 
had  contracted  that  liability  which  trustees  may  be  said  prim* 
facie  not  to  contract. 

"  When  this  cause  came  before  the  whole  Court,  on  the  12th 
of  December  1799,  the  Lords  found  it  proved  by  the  minute* 
referred  to,  that  the  trustees  assembled  at  meetings  held  under 
the  Act  of  Parliament  for  making  the  roads  in  question,  appointed 
committees  of  their  number,  with  power  to  enter  into  contracts 
and  agreements  relative  thereto,  in  consequence  of  which,  and  of 
the  contracts  and  agreements  thus  entered  into,  a  great  expense 
was  incurred,  which  made  it  necessary  to  borrow  considerable 
sums  of  money  upon  the  credit  of  the  tolls,  and  upon  the  private 
credit  of  the  pursuers ;  that  the  pursuers  were  entitled  to  a  pro- 
portional relief,  from  the  other  trustees,  called  as  defenders  in  this 
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action,  who  were  members  of  those  meetings,  and  as  such,  either        1816. 
fpre  their  concurrence  in  appointing  committees,  with  powers  to   BJ001llg  &c 
contract,  or  afterwards  homologated  and  approved  of  those  con-  *>• 

tracts  and  agreements,  entered  into,  for  carrying  the  resolutions  of         &c.      ' 
the  general  meetings  into  execution,  and  remitted  to  the  Lord 
Ordinary  to  proceed  accordingly. 

"  The  defenders  gave  in  a  reclaiming  petition  against  this  judg- 
ment, which  was  appointed  to  be  answered  by  the  pursuers,  and 
upon  advising  these,  the  Court  pronounced  this  interlocutor : —  Feb.  18, 1800. 
1  The  Lords  having  advised  this  petition  with  the  answers  thereto, 

*  and  the  minute  this  day  given  into  Court,  on  the  part  of  the 
' petitioners,  they  refuse  the  desire  of  the  petition,  and  adhere  to 
( their  interlocutor  reclaimed  against.' 

"The  cause  then  went  back  tq  the  Lord  Ordinary,  who  made 
the  following  order : — '  Having  considered  the  interlocutor  of  the  May  14, 1800. 

*  Court  of  12th  December  last,  ordains  each  of  the  defenders  to 
1  state,  in  a  special  condescendence,  the  particular  circumstances, 
'by  which  he  alleges  he  does  not  fall  under  the  findings  of  the 
'  interlocutor,  and  that  against  next  calling.'  Thus  the  nature  of 
this  proceeding  was  entirely  changed,  because  the  Lord  Ordinary 
wis  entirely  of  opinion,  that  it  became  the  pursuers  to  state  the 
circumstances,  from  which  they  inferred  the  defenders  were 
liable,  and  that  seemed  the  more  reasonable  course,  because  this  was 
not  a  proceeding  against  all  persons,  who  had  been  present  at  the 
nesting?,  but  against  a  considerable  number  of  them,  who  had  not 
been  present  at  the  meetings.  It  will  be  in  your  Lordships'  recol- 
lection, that  this  cause  was  remitted  from  this  House  to  the  Court 
of  Session,  and  the  interlocutor  of  the  Court  of  Session  has  given 
&e  Lord  Ordinary  a  different  rule  of  procedure,  calling  on  him  to 
consider,  that  those  who  were  present  at  the  meetings,  were  to 
contribute  a  proportion  of  relief,  to  those  who  made  the  payments, 
unless  they  could  show  they  were  not  liable,  although  present  at 
the  meetings. 

"  When  the  case  came  to  be  discussed  before  us,  as  it  appears 

by  a  paper  I  now  have  in  my  hands,  your  Lordships  will  recollect 

(bis  House  was  attended  by  two  noble  and  learned  Lords  now 

dead,  who  delivered  their  sentiments,  and  it  was  felt  a  matter  of 

infinite  importance,  as  well  as  difficulty,  to  say,  that  a  man,  who 

went  into  a  room,  where  trustees  were  sitting,  merely  to  inquire 

after  the  health  of  a  person  there,  was  to  be  taken  to  be  liable,  not 

only  to  the  extent  of  any  trust  fund  he  had  to  administer,  for  all 

the  purposes  of  which  that  meeting  was  ordained,  but  that  if  it 

happened,  that  the  meeting  should  have  allowed  or  homologated 

any  contracts  in  the  course  of  that  meeting,  while  he  was  not 

present,  and  that  if,  in  the  execution  of  these,  other  matters  arose 

oat  of  them,  he  must  be  considered  as  personally  liable  to  all  the 

parties  that  dealt  with  the  trustees,  and  would  have  to  contribute 
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1816.        to  relieve  the  trustees  who  were  made  liable.     Your  Lordship 

'      will  recollect  one  or  two  cases  that  have  occurred  in  point  of  fac 

v  which  tend  to  show,  that  this  matter  ought  to  be  sifted  to  to 

LIVIIIMTOKB,      ^tOm,   ^{q^  we  j^  0n  it 

"  There  is  a  gentleman,  one  of  these  trustees,  of  the  name  < 
Russell,  who,  I  think,  had,  in  the  course  of  all  those  proceeding 
gone  once  into  the  room  to  ask  a  friend,  who  was  there,  after  h 
health,  and  the  clerk  put  down  his  name,  just  as  your  Lordshij 
take  notice  of  a  Peer's  attendance  here,  whether  he  votes  or  not 
and  there  were  other  trustees,  one  particularly,  who  was  a  trust* 
merely  in  respect  of  an  office  he  held  in  some  burgh,  and  wt 
held  the  office  for  the  time  being,  and  if  this  man,  who,  I  be^iev 
was  a  provost,  had  gone  into  the  meeting,  on  the  last  day  of  ti 
year,  in  which  he  was  serving  in  his  official  character,  if  it  w 
only  to  have  a  conversation  with  a  friend  he  had  not  seen  for  yeas 
the  clerk  would  put  down  his  name  immediately,  and  this  wou 
render  him  liable  to  all  the  consequences  I  have  before  stated. 

"  My  Lords,  upon  the  former  occasion  I  do  not  recollect  th 
the  counsel  at  the  bar  were  able,  nor  was  I  able,  to  furnish,  xh 
am  I  now  able  to  furnish  any  case  which  has  occurred  in  this  par 
of  the  Island,  on  such  a  subject,  though  I  have  made  some  inquiries 
except  a  case  which,  in  this  paper  I  hold  in  my  hand,  which  I  sec 
is  a  little  misnamed,  called  Forster  v.  Bell,  whereas  the  name 
is  Horsley  v.  Bell,  of  which  there  is  a  printed  note  in  Brown's 
Chancery  Cases,  101,  and  of  which  I  have  a  note  furnished  me  by 
the  learned  gentleman  now  at  your  Lordships'  table,  in  which 
Lord  Bathurst,  with  Mr  Justice  Ashurst  and  Mr  Justice  Gould, 
held  '  that  a  bill  might  be  filed  by  a  person  who  was  the  under- 
'  taker  of  a  Navigation  Association  at  Thirsk,  in  Yorkshire,  against 
'  the  commissioners  named  in  the  Act  of  Parliament  for  carrying 
*  it  on,  who  had  signed  the  several  orders."  Your  Lordships  will 
permit  me  to  beg  your  attention  to  that  circumstance,  that  they 
had  signed  the  several  orders.  Three  questions  were  agitated 
at  the  bar.  The  first  question  was,  whether  the  defendants  were 
personally  liable  ;  the  defendants  contending  that  they  were  exer- 
cising a  public  trust,  and  that  the  credit  was  given  to  the  under- 
taking itself,  not  personally  to  them,  that  the  remedy  was, 
therefore  in  rem.  Secondly,  Whether  all  who  had  been  presen! 
at  any  of  the  meetings,  and  had  signed  some,  but  not  all  tb< 
orders,  were  liable  as  to  all  the  orders,  or  only  as  to  those  whicl 
they  had  respectively  signed,  or  his  remedy  was  merely  at  commoi 
law  ?  With  respect  to  the  third  question,  the  learned  judges  wh 
advised,  the  Chancellor  and  the  Vice-Chancellor  who  was  advise 
by  those  learned  judges,  disposed  of  that,  by  saying,  it  was  mw 
more  convenient  to  come  into  equity,  than  to  go  to  common  law, 

"  My  Lords,  on  the  authority  of  one  of  the  learned  lords  n< 
dead,  1  think  1  am  justified  in  saying,  that  this  case  is  not  vc 
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satisfactorily  decided;  but  I  think  your  Lordships  will  be  ready         is\G. 
fc«  concur  with  me,  when  I  say,  that,  with  respect  to  the  original   HI0glHg  &c. 
orders  that  were  given  by  the  commissioners,  if  you  are  to  hold  »• 

*hat  the  commissioners,  who  signed  the  orders,  are  to  be  taken  per-   Ln,N£*™f,B» 
aonally  to  contract  with  the  other  party,  to  the  agreement  into 
-vhich  they  entered,  and  not  to  pledge  the  fund,  that  it  is  a  very 
different  thing  to  say  the  commissioners  who  signed  the  orders  are 
*o  be  considered  as  personally  contracting,  and  to  say  that  a  person 
•vrho  signed  no  such  contract,  is  to  be  held  personally  to  contract  also* 
HLj  Lords,  if  this  case  is  to  be  understood,  with  respect  to  those 
orders  which  were  not  signed  by  the  commissioners  in  this  limited 
sense,  namely  that  the  commissioners  were  taken  to  be  bound  by 
orders  which  they  had  not  signed,  but  which  were  recognized  in 
orders  they  had  signed,  that  is  a  very  different  case,  to  be  sure, 
from  holding  that  parties  were  bound  merely  by  their  presence  at 
these  meetings.     Now,  my  Lords,  if  I  had  had  the  honour  of 
attending  in  that  case,  In  any  judicial  character,  I  should  have  said 
that  persons  who  are  to  execute  a  parliamentary  trust,  when  they 
ffleet  for  the  purpose  of  executing  that  parliamentary  trust,  and 
when  they  state,  on  their  contracts,  that  they  do  mean  to  act  in  the 
execution  of  that  trust  prima  facie,  this  ought  not  to  be  taken  to 
nuke  themselves  personally  answerable ;  on  the  other  hand,  this 
stands  on  the  books  very  strongly,  I  think,  that  inasmuch  as  trus- 
tees for  the  execution  of  a  parliamentary  trust,  must  have  a  know- 
ledge, whether  they  have,  or  have  not  a  fund  applicable,  and  suf- 
ficient for  the  purpose  of  their  trust,  when  they  enter  into  a  contract 
with  other  persons,  who  cannot,  or  probably  do  not,  know  whether 
they  have  a  fund  applicable  and  sufficient  for  that  purpose  or  not ; 
that  they  may  well  enough,  I  think,  in  fair  reasoning,  be  taken  to 
act  as  if  they  were  representing,  that  they  have  a  fund  applicable 
and  sufficient  for  that  purpose,  and,  therefore,  if  there  is  not  a  fund 
applicable  and  sufficient  for  that  purpose,  that  they  would  be  per- 
-  tonally  bound  to  find  such  a  fund.     I  think,  also,  that  it  is  per- 
fectly consistent,  in  all  fair  reasoning,  to  say  this,  that  if  they 
chose  to  enter  into  contracts,  the  terms  of  which  are  to  make 
them  personally  responsible,  that  is,  binding  upon  themselves  per- 
sonally, they  may  do  so,  and  this  will  be  binding  upon  them. 

"When  this  matter  came  to  be  discussed  before  this  House, 
on  the  former  occasion,  the  House  was  of  opinion — it  must  have 
been  of  that  opinion,  or  I  cannot  see  any  reason  for  which  we  sent 
the  matter  back  to  the  Court  of  Session^ that  the  mere  presence 
at  these  meetings  was  not  enough  to  subject  the  party  to  this  con- 
tribution ;  or  what  I  take,  for  the  purpose  of  this  cause,  to  be  the 
lame  thing,  the  payment  of  the  tradesmen  who  had  made  assigna- 
tion of  their  debts :  for  the  fact  that  there  had  been  minutes  of  all 
these  meetings,  and  that  the  minutes  of  all  these  meetings  ex- 
hibited the  names  of  all  these  persons,  as  having  been  present,  as 


scc^*"    .„»         ' 
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fcliat  the  minutes  did  import  so  and  so ;  because  your  Lordships        isiG. 
"vwill  allow  me,  with  respect  to  these  meetings  under  trust  Acts  of  H1001NBf  &c. 
-X?arliament,  and  with  respect  to  meetings  of  trustees  in  Scotland  to  »• 

observe,  that  meetings  of  majorities  have  larger  powers  than  such  L,v,N^o:*B» 
nestings  have  in  the  southern  part  of  the  island.    Your  Lordships 
^>beerve  where  trustees  are  appointed  under  an  Act  of  Parliament, 
1:*  they  confine  themselves  to  the  object  of  the  Act  of  Parliament,  at 
"their  meetings,  that  is,  if  their  meetings,  for  instance  in  the  present 
csase,  had  interfered  with  nothing  but  the  application  of  the  funds, 
-whkh,  as  trustees  under  the  Act  of  Parliament,  they  were  en- 
"fcitled  to  raise  and  apply,  then  the  resolutions  of  the  majority  of 
Shoes  present  would  bind  the  others ;  but,  at  such  meetings,  if  they 
think  it  proper  to  enter  upon  the  consideration  of  subjects  that  do 
not  belong  to  the  strict  execution  of  the  trust,  in  respect  of  which 
they  are  trustees,  ifere,  I  apprehend,  the  acts  of  a  majority  of  the 
trustees  will  not  bind  the  minority ;  and  if  the  majority  thought, 
or  any  part  of  it  thought  fit,  to  make  themselves,  by  their  con- 
tracts, personally  responsible,  it  would   not  be  enough  to  say, 
that,  at  such  a  meeting,  the  majority  had  bound  themselves ;  but 
in  order  to  show  the  minority  were  bound,  they  must  go  on  to 
show,  by  what  individual  acts,  by  what  species  of  concurrence,  by 
that  kind  of  homologation,  by  what  kind  of  approbation,  these 
individuals  became  parties,  not  for  the  execution  of  the  trusts  of 
the  act,  but  for  the  execution  of  the  acts  for  which  they  were  to 
he  made  responsible.     If  I  am  right  in  this  interpretation  of  the 
remit  made,  your  Lordships  will  find,  by  looking  at  what  has 
■nee  passed,  and  I  begin  with  that  of  Sir  Alexander  Livingstone, 
the  manner  in  which  the  remit  has  been  applied,  is  this,  that  the 
pawners,  with  respect  to  Sir  Alexander  Livingstone,  except  as  to  a 
pirticularity  which  belongs  to  his  case,  and  Mr  Hamilton's,  which  * 

I  shall  name  presently,  say,  'The  debts  in  respect  of  which  the 
'memorialist  claims  this  relief,  the  Acts  by  which  Sir  Alexander 
1  became  personally  liable, .  and  the  sums  in  which  it  is  appre- 

*  bended  his  representatives  are  liable  to  contribute  such  relief, 

*  are  as  follows : — Sir  Alexander  was  present  at  a  meeting  of  the 

*  trustees  upon  this  road,  held  of  this  date.  This  meeting  ap-  Not.  1793. 
'pointed  Mr  Majoribanks,  Mr  Gibbon,  Mr  Sandilands,  and  Mr 
4  Young — Mr  Gillon,  convener,  a  committee  to  contract  for  the 
'  Unlithgow  branch  road,  there  were  fifteen  trustees  present  at 
1  this  meeting ;  this  branch  road  was  accordingly  contracted  for ; 
1  the  forming  of  the  whole  was  executed  by  James  Carlyle,  under 

*  1  contract  entered  into  with  this  committee,  and  the  expense 
-•=•  ' amounted  to  £191,  19s.  2d.;  the  contract  was  approved  by  an 
'■#  'after  meeting,  on  the  17th  of  August  1793,  wbere  one  trustee, 
■m  '  Mr  Sharp,  was  present,  who  was  not  at  the  meeting  which  ap- 
f  '  pointed  the  committee,  so  the  expense  of  forming  this  branch 
I      '  road  falls  to  be  borne  by  sixteen  persons,  and  Sir  Alexander 
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1816.         'Livingstone's   proportion,  accordingly,  is  £12.     The  metalling 


mooiN8,&c.   *  was  ^one  m  8ma^  k>ts ;  one  lot  was  done  under  contract  witl 
»•  '  John  Wardrope,  which  was  approved  by  a  meeting  on  the  & 

&c.      '  'of August  1793,  where  there  were  four  trustees  present,  wh< 
4  were   not  members  of  the  meeting  which   appointed  the  com 
'  mittee,  so  the  expense  of  the  contract  with  Wardrope,  amount 
'  ing  to  £189,  13s.  10d.,  falls  to  be  borne  by  nineteen  trustees 
'  and  Sir  Alexander's  proportion  is  £9,  19s.  8d.,'  and  then  th 
'  rest  of  the  condescendence,  as  to  the  particulars  is  a  condescen! 
dence,  stating  divers  and  sundry  subsequent  meetings,  togeth* 
with  the  number  of  trustees  present  at  each  of  those  meeting 
and  dividing  the  expenditure  authorized  by  each  meeting  into 
many  parts,  as  are  equal  to  the  number  of  trustees  present  at  fc] 
meeting,  and  allotting  to  each  his  proportion — Sir  Alexander  Living 
stone  was  certainly  at  a  great  variety  of  the  meetings,  and  took  at 
active  part.    With  respect  to  my  Lord  Polkemmet,  it  is  stated,  thai 
he  was  present ;  I  ought,  however,  to  mention  to  your  Lordshipi 
here,  that  they  then  further  proceed  to  insist,  which  they  do  in  all 
the  .cases  for  each  of  the   defenders,  that  any  person  who  has 
authorized  any  part  of  the  road,  must  be  answerable  for  the  whole, 
a  proposition  which  seems  to  me  wonderfully  large,  but  they  say, 
inasmuch  as  you  knew  that  the  road  was  to  go  from  A  to  B,  yoa 
who  authorized  a  part  of  that  road  to  be  made  even  though  only 
a  mile,  or  half  a  mile  of  it,  must  have  known  that  the  whole  of 
it  was  to  be  made,  otherwise  your  half  mile  was  useless,  and) 
therefore,  you  must  be  taken  to  have  authorized  the  making  of 
the  whole.     It  would  be  difficult  on  any  principle  or  authority, 
to  bind  a  man  so  down.     They  then  further  say,  that  if  it  shall 
be  found,  that  others  of  the  defenders  are  not  liable,  in  the  way» 
in  which,  by  their  condescendences,  they  seek  to  make  them  liable} 
those  of  the  defenders,  who  are  found  liable,  must  be  charged 
more  than  they  are  charged,  on  the  supposition,  that  the  others 
would  be  liable,  because  if  some  of  those  other  defenders  are  sot 
charged,  then  the  expenses  will  be  divided  among  fewer  persons,  and 
the  proportion  will  be  larger  than  stated  in  these  condescendences. 

"  My  Lords,  my  Lord  Polkemmet  was  present,  I  think,  at  two 
meetings ;  he  was  present  at  the  meeting  on  the  28th  of  December 
1792  ;  and  was  one  of  the  thirty  trustees  who,  upon  considering 
the  report  of  the  committee  appointed  to  consider  of  two  lines  of 
road,  which  had  been  proposed,  approved  of  one  of  those  twt 
lines,  and  appointed  a  committee  of  ten  trustees,  to  carry  it  into 
execution,  three  of  whom  were  to  constitute  a  quorum ;  and  he  it 
likewise  stated  to  have  been  present  at  another  meeting;  and 
then  looking  at  the  number  of  trustees  who  were  present  at  those 
other  meetings,  and  the  sums  that  were  expended  in  consequence  of 
those  meetings,  they  assign  to  him  his  proportion  of  the  expenses* 

"  There  is  a  paper,  and  a  very  able  paper,  primed  on  the  part 


CASES  ON  APPEAL  FROM  SCOTLAND.       257 

of  my  Lord  Polkemmet,  and  he  there  states  the  circumstances         1816. 
under  which  he  had  twice  attended,  and  his  entire  ignorance  of  „I(lolN8  &J~ 
tAk  expenditure ;  he  admits  his  having  been  at  these  two  meetings,  «•• 

^rith  reference  to  two  particular  objects  he  had  in  view,  but  he  Ln,I^PONE> 
submits  he  was  not  at  all  cognizant  of  the  nature  of  these  con* 
tects,  and  says,  that  when  these  two  objects,  on  which  he  attended, 
we  disposed  of,  he  left  the  place,  and  the  meetings  are  at  a 
distance  of  a  year  and  a  half,  between  the  periods,  at  which  they 
'were  respectively  held,  in  which  intervening  time,  he  took  no  part, 
and  this  is  a  cause  of  considerable  surprise  to  him. 

"  Sir  William  Augustus  Cunynghame  was  present  at  two  meet- 
ings. Mr  Buchanan  was  present  at  three  meetings,  and  there  is  a 
letter  of  his,  which  seems  to  import  a  notion  in  his  mind,  that  he 
wis  not  only  bound,  but  that  it  was  reasonable  he  should  make 
tome  contribution  ;  he  says,  it  was  represented  to  him  as  the  opinion 
of  counsel,  that  he  was  liable,  but  on  better  consideration  of  the 
•object,  he  states,  he  is  not  liable,  and  I  think  I  may  venture  to 
itite,  that  the  general  ground  on  which,  with  the  exception  of 
one  defender  of  the  name  of  Hamilton,  and  Sir  Alexander 
Livingstone,  they  are  sought  to  be  charged  as  liable,  is,  the  cir- 
cumstance of  their  presence  at  these  meetings.  One  of  them  is  a 
very  remarkable  case — Mr  Nisbett's  ancestor  was  present  on  the 
5th  of  October  1798,  and  by  reason  of  that  presence  on  the  5th 
of  October  1793,  he  is  sought  to  be  charged  with  the  effect  not 
••lyof  the  contracts  that  were  then  entered  into,  but  with  all  the 
proceedings  that  meeting  had  homologated. 

aMy  Lords,  the  question  here  is  this,  whether  it  is  possible  for 
voir  Lordships  to  say,  that,  considering  what  was  the  meaning  of 
jour  own  remit,  the  Court  of  Session,  in  the  interlocutor  I  am 
■ow  about  to  fitate,  have  miscarried.     My  Lords,  it  is  one  way  of 
totting  this  case  to  say,  I  will,  after  such  a  remit,  content  myself 
with  a  condescendence  which  states  little  more   than  that  the 
pnties  had  attended  these  meetings,  and  another  to  allege,  by 
way  of  condescendence,  not  only  that  the  parties  were  at  those 
Bettings,  but  that,  de  facto,  A  took  such  a  part,  B  signed  such 
*  contract,  and  C  transacted  such  and  such  business  with  his 
bother  trustees,  with  a  view  to  state  not  that  there  was  a  mere 
presence  and  liability  as  resulting  from  it,  of  which  your  Lordships, 
•J  the  remit,  appeared  to  me  to  have  considerable  doubts.     It  was 
>ot  thought  sufficient  to  charge  the  trustees  against  whom  nothing 
■ore  could  be  alleged  than  that  they  were  present  at  meetings. 
Bat  your  Lordships  meant  by  the  remit  to  proceed,  thus : — Sir 
Alexander  Livingstone  was  there,  he  did  such  and  such  acts,  he 
wmba  party  to  such  a  measure,  and  so  going  through  the  defenders 
respectively,  this  would  have  met  the  idea,  your  Lordships  enter- 
tuned  at  the  time  of  the  remit ;  but  I  conceive  your  Lordships 
could  not  have  meant  to  send  it  back,  to  say,  that  the  mere  present? 
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1816.        would  make  the  parties  liable,  the  House  having,  as  I  have  before 

HiGGiN8  &c    0D8erveaS  felt*  when  it  made  this  remit,  that  these  very  minutes 

»•  proved   the  fact  of  their  attendance,  which   was  just  as  good 

LIYIN&"ONB,  authority  for  the  House  to  decide  upon,  as  leaving  it  to  the  terms 

of  such  a  remit  as  this. 

"  My  Lords,  after  this  remit,  the  first  judgment,  the  Court  c 
Session  gave,  was  this  : — '  On  report  of  Lord  Craig,  and  having 
'  advised  a  memorial  for  the  pursuers,  with  the  counter-memorL; 
'  for  Sir  Thomas  Livingstone  and  for  Archibald  Ferrier,  Writ*. 
( to  the  Signet,  common   agent,  appointed  for  carrying  on  Cj 
4  process  of  ranking  of  the  creditors  of  the  deceased  Sir  Alexan<i 
4  Livingstone,  and  the  whole  former  proceedings,  together  wit 
4  the  remit  from  the  House  of  Lords,  the  Lords  find  that  no  acte 
'  have  been  condescended  upon  sufficient  to  have  rendered  tb$ 
4  deceased    Sir  Alexander  Livingstone  the  predecessor  of  Sir 
4  Thomas  Livingstone,  personally  liable  in  payment  of  the  sons 
4  demanded,  or  in  relief  to  the  pursuer :  Therefore,  recall  their 
4  interlocutors  of  the  12th  December  1799,  and  18th  Februtr? 
4  1800,  appealed  from'  (these  are  the  interlocutors  that  had  beet 
remitted),  'sustain  the  defences,  assoilzie  the  said  Sir  Thorns* 
4  Livingstone  from  the  passive  title  as  legally  charged  to  enter 
4  heir,  in  respect  of  the  renunciation  now  produced  in  proem: 
4  And  farther,  in  respect  of  its  being  found  that  Sir  Alexander  wu 
4  not  personally  liable,  find  that  the  pursuer  is  not  entitled  to  have 
4  any  decreet,  cognitionis  causa,  pronounced  in  his  favour :  A* 
4  also  assoilzie  the  said  Archibald  Ferrier  as  common  agent  afbft* 
4  said,  from  the  conclusions  of  the  action,  and  decern :  Find  no 
4  expenses  due,  and  appoint  the  condescendences,  answers,  replies 
4  and  duplies  given  in  before  the  Lord  Ordinary,  to  be  withdrawn} 
4  and  to  make  no  part  of  the  proceedings  in  the  cause.' 

44  My  Lords,  a  similar  interlocutor  was  pronounced  by  tka 
Court  in  each  and  every  of  the  cases  of  these  defender!* 
Against  these  several  interlocutors  so  pronounced,  petition! 
were  presented  complaining  of  them,  and  particularly  one  com- 
plaining of  the  interlocutor  as  applicable  to  the  case  of  Sir 
Thomas  Livingstone,  one  of  the  defenders  in  this  petition,  and 
4  upon  advising  these  petitions,  with  answers  thereto  for  Sir 
4  Thomas  Livingstone,  and  the  common  agent  in  the  ranking  of 
4  Sir  Alexander  Livingstone,  his  father's  creditors,  and  having 
4  also  resumed  consideration  of  the  several  petitions  for  the  pur- 
4  suer,  against  Sir  William  Augustus  Cunningham,  the  Hot. 
4  William  Baillie  of  Polkemmet,  John  Hamilton  Colt,  William 
4  Hamilton,  Andrew  Buchanan,  and  George  More  Kisbett,  Esqfc, 
4  defenders,  the  Court  alter  their  interlocutors  reclaimed  against, 
4  in  so  far  as  to  find  that  the  deceased  Sir  Alexander  Livingstone 
4  was  personally  liable,  and  that  the  said  William  Hamilton  was 
4  also  personally  liable  in  payment  of  the  sums  demanded,  and  ia 
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*  relief  to  the  pursuer  for  the  expense  of  such  contracts  or  deeds,        i8id 

*  as  they  severally  signed,  but  to  no  further  extent,  and  to  that  HIOOINg  &c~ 

*  extent  they  found  the  pursuers  entitled  to  have  decreet  cognition*  v. ' 

*  aatta  against  the  said  8ir  Thomas  Livingstone,  and  remitted  to  LIVI*£*TON«> 

*  the  Lord  Ordinary  to  proceed  accordingly.  But  quoad  ultra 
c  adhere  to  the  said  interlocutors,  and  refuse  the  prayer  of  the 

*  sereral  petitions  against  these  two  defenders,  and  as  to  the  whole 
"  of  the  other  defenders  above-named,  the  Lords  adhere  to  their 
'interlocutors  reclaimed  against,  and  refuse  the  prayer  of  the 

*  respective  petitions,  but  supersede  extract  till  the  third  sederunt 
*dtyof  May  next.' 

M  Now,  it  appears  to  me,  that  if  they  have  proceeded  upon  this 
principle,  that  if  you  condescend  and  prove  nothing  more  against 
the  defenders,  than  merely  showing  by  the  minutes  of  the  clerk  of 
the  meeting,  that  at  some  period  of  that  meeting  A  B  came  in 
where  the  meeting  was  held,  that  is  not  enough  to  charge  him  as 
personally  liable,  but  if,  on  the  other  hand,  individuals  make 
themselves  parties  to  contracts  and  deeds,  which,  in  terms,  pledge 
them  to  personal  responsibility,  or  which  ought  to  be  considered 
sj  Baking  them  personally  liable,  because  if  there  was  a  fund, 
that  fund  ought  to  be  produced  by  them,  and  if  there  was  no  fund, 
they  must  be  taken  to  have  acted  with  the  persons  with  whom 
they  contracted,  as  if  there  was  a  fund,  that  they  were  to  apply 
to  the  purposes  of  the  contract ;  I  say,  if  they  proceeded  on  these 
principles,  that  accounts  for  what  has  been  thought  unaccount- 
•hk;  for  the  distinction  which  Judges  below  make  between  the 
cue  of  Sir  Alexander  Livingstone  and  William  Hamilton,  and 
those  other  pursuers  and  defenders,  and  the  personal  liability  of 
these  two  must  be  taken  in  my  view  of  this  case  to  arise,  not  from 
the  circumstance  of  their  having  been  present  at  the  meetings, 
tat  because  their  personal  liability  is  founded  on  the  deeds  and 
contracts  which  they  executed,  and  which  deeds  and  contracts  are 
thenselves  evidence,  that  they  did  concur  in  those  objects  of  the 
■eeting  with  reference  to  which  it  had  been  stated  the  other  de- 
fenders were  not  personally  liable.  I  can  find  nothing  with  respect 
to  the  other  defenders,  except  the  mere  fact,  that  they  went  to  the 
Betting,  which  mere  fact  appears  to  be  a  fact  that  was  considered 
by  your  Lordships'  former  judgment,  as  not  of  itself  sufficient  to 
charge  them  personally.  In  the  instance  of  Mr  Russell,  if  that 
*u  his  name,  whioh  I  think  it  was,  who  went  into  the  room  to 
ftk  a  friend  how  he  did,  because  the  clerk  put  him  down,  he  can- 
sot  be  considered  liable  to  any  contracts  then  entered  into.  The 
circumstance  of  a  man  going  in  once  in  a  year  to  see  an  acquain- 
tance, the  mere  evidence  of  these  minutes,  that  he  was  there, 
and  without  any  evidence  that  he  did  any  thing  else,  cannot  make 
Mm  liable ;  if  he  had  gone  to  a  subsequent  meeting,  and  had  homo- 
logated or  approved  of  the  contracts  made  at  former  meetings,  that 
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1816.        would  not  alter  the  case  as  to  the  contracts  made  at  former  me 
Hiooiws  &c.   ^S8'  but  the  condescendences  of  those  individuals  do  not  carry  I 

»•  case  further  than  I  have  stated. 

livinowone,       M  My  ^^  ^  difficulty  j  have  TeMj  is  ^  Whether  j 

should  now  conclude  the  case,  or  remit  it  back  to  the  Court 
Session  1  Because  I  believe  it  was  the  intention  of  those  no 
and  learned  Lords  to  whom  I  have  alluded,  that  this  condesc 
dence  should  be  of  a  very  different  nature  from  what  it  is ;  thai 
should  specify  the  acts  and  deeds  in  addition  to  the  mere  preset 
at  meetings,  out  of  which  this  right  of  contribution  is  claint 
No  such  thing  has  been  done,  and  I  do  not  think  you  can  8f 
this  back  from  time  to  time,  and  from  year  to  year,  to  givi 
second,  a  third,  and  a  fourth  opportunity  of  considering  the  ca 
in  condescendences.  I  hope  you  may  be  advised  to  affirm  t 
several  interlocutors  according  to  the  terms  which  I  have  state 
and  there  are  several  petitions,  which  must  be  noted  specially 
the  terms  of  the  order." 

Accordingly,  it  was  ordered  and  adjudged  that  the  origin 
and  cross  appeal  be  dismissed,  and  that  the  interlocal 
be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Sir  Sand.  Romilly,  Henry  Erslnne. 

For  the  Respondents,  Wm.  Adam>  Robt.  Forsyth. 


1816.        Wm.  Maule,  Esq.  of  Killumney,        .        .       Appellant 
maule       rpne  jjon  YfiLLiAM  Ramsay  Maule,        .       Responden 

MAULE. 

House  of  Lords,  10th  May  1816. 

This  case,  which  was  remitted  by  the  House  of  Lords 
further  consideration,  with  certain  findings,  is  reported  alo 
with  the  second  appeal,  in  1819. 


1816.       Mrs  Ann  Majendie,  formerly  Routledge, 

and  her  Husband, Appellants 


MAJEIIDIE 


cabbiTthebs,  Wm.  Thomas  Carruthers  of  Dormont, 

&c-  and  Jas.  Carruthers,  ....      Respondent 

House  of  Lords  29th  June  1816. 

This  case  is  reported  along  with  the  second  appeal,  whi 
was  taken  in  1820. 
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1817. 


CBAIU 


Robebt  Craig,  Merchant,  Paisley,    .         .       Appellant; 

V. 

THOMis  Howie,  Merchant  in  Dublin,  anth  H0W1B» &c- 

Alex.  Mubdock,  Writer  in   Ayr,   his>    Respondents. 
Attorney, ) 

House  of  Lords,  5th  March  1817. 

Bill— Conditional  Acceptance — Agreement — Expense  op 
Suit. — (1 .)  A  party  agreed  to  accept  a  bill  on  certain  condi- 
tions. He  paid  one  half  of  the  bill  according  to  the  terms  and 
conditions  agreed  on ;  bnt  refused  to  pay  the  other  half  until 
the  condition  of  delivery  of  the  oats,  for  which  the  bill  was 
granted,  was  complied  with.  Held  him  liable  for  the  second  half 
of  the  bill.  Reversed  in  the  House  of  Lords.  (2.)  At  same 
time  an  agreement  had  been  entered  into  by  the  parties  to  pro- 
secute for  delivery  of  the  oats,  against  the  official  assignees  of 
the  sellers,  who  claimed  right  to  them.  The  appellant  (acceptor) 
after  this  suit  had  gone  on,  settled  the  matter  of  dispute  with 
the  assignees,  without  consent  of  the  respondent.  Held  him 
liable  in  the  costs  (£272,  10s.  5d.)  of  the  suit.  In  the  House 
of  Lords,  held  him  liable  only  for  the  half  of  the  costs  incurred 
prior  to  the  date  of  his  letter  intimating  the  settlement  that  had 
taken  place. 

John  and  Alexander  Wilson,  merchants  in  Limerick,  were 
m  the  practice  of  supplying  the  appellant  with  grain  and 
tatter.  Their  practice  was,  when  the  goods  were  shipped, 
to  transmit  invoices  and  bills  of  lading,  and  to  draw  bills 
for  the  price,  which  the  appellant  accepted  on  receipt  of  the 
dipping  vouchers. 

On  the  25th  December  1802,  and  on  the  very  eve  of  their 
bankruptcy,  they  drew  a  bill  upon  the  appellant  for  £400, 
payable  sixty-one  days  after  sight,  without  transmitting  pre- 
viously to  him  the  usual  advice,  that  they  had  shipped  goods 
fa  him  to  that  extent. 

The  respondent,  Thomas  Howie,  having  acquired  right  to 

this  bill,  transmitted  it  to  his.  agent  in  Ayr,  by  whom  it  was 

*nt  to  Paisley  to  be  accepted.     On  presentation  for  that 

purpose,   the   appellant   refused   to   accept,    as   he  had  not 

received,  as  usual,  any  shipping  vouchers  for  value,  and  had 

no  funds  of  the  drawers  in  his  hands. 

A  few  days  thereafter,  he  was  assured  by  John  Wilson, 
who  was  their  agent  in  Glasgow,  that  oats  were  shipped  and 
rouchers  on  the  way.     He  then  offered  to  accept  the  bill, 


CBAIO 

V. 

HOWIE,  &C. 
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1817.        provided  a  month's  delay  was  given  in  the  term  of  paymei 
But  this  was  not  accepted  of. 

Matters  were  in  this  situation  when  the  appellant  receiv 
notice  that  the  Wilsons,  the  drawers  of  the  bill,  had  stopp 
payment ;  and  that  the  oats  meant  for  him,  were  consign 
to  Messrs  Muirhead  and  Son,  Glasgow. 

The  appellant  was  even  requested  by  the  Wilsons  : 
to  accept  the  bill,  and  he  retracted  the  offer  he  had  ma 
which,  it  was  admitted  by  all  parties,  he  had  a  right  to  do>. 

The  appellant  was  thereafter  informed  by  the  Wilac 
that  they  had  set  apart  for  him  another  quantity  of  oats 
their  store,  upon  which  he  would  be  preferable  to  the  oth 
creditors,  and  they  again  urged  him  to  accept  the  bill,  asm 
ing  him  of  this  preference.  It  was  not  easy  to  see  how  I 
could  be  preferable,  but  he  yielded  so  far  as  to  offer  to  acoej 
the  bill  conditionally,  namely,  the  one  half  of  it  payable  in  ft 
months,  and  the  other  half  when  the  oats  in  question  should! 
received  by  him.  The  respondent  accepted  of  this  condition 
acceptance,  and  took  steps  to  recover  the  oats  in  name  of  tl 
appellant,  at  their  joint  expense,  by  an  arrangement  betw« 
them. 

The  assignees  under  the  bankruptcy,  however,  oppos< 
this,  and  after  some  litigation,  in  which  the  respondent  to 
an  active  part,  in  order  to  make  the  oats  furthcoming  to  t 
appellant,  these  assignees  were  successful  in  making  go 
their  claim  to  the  oats. 

In  the  meantime  the  appellant  had  paid  the  first  half 
the  bill,  but  he  refused  to  pay  the  second  half,  the  oats  i 
having  been  delivered  as  agreed  to. 

In  an  action  raised  by  the  respondent  against  the  appella 
for  this  half  of  the  bill,  and  also  for  £272,  10s.  5d.,  as  t 
respondent's  expense  incurred  by  him  in  the  prosecution 
the  right  to  the  oats  with  the  assignees. 

In  defence,  it  was  stated  that  his  acceptance  was  con 
tional,  and  that  the  second  half  of  the  bill  was  only  to  be  pa 
on  delivery  of  the  oats.  In  answer,  it  was  alleged  that  ti 
appellant  was  to  blame  for  the  respondent  being  unable  I 
deliver  these  oats.  He  had,  without  the  knowledge  of  tl 
pursuer,  entered  into  transactions  and  correspondence  wit 
the  assignees,  such  as  prevented  the  recovery  of  the  oats,  an 
ensured  a  verdict  in  favour  of  the  assignees.  In  particula 
by  his  letter  of  6th  February  1804,  in  which  he  says,  "  As 
"  have  got  such  offers  through  the  channel  of  my  agent,  2 
"  Robert  Rodger,   from   the   assignees   of  the   Wilsons 
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tf  Limerick,  in  the  matter  of  dispute  between  them  and  me,        wn. 

u  as  I  have  thought  proper  to  agree  to,  I  therefore  intimate       CRA1G 

u  to  you,  as  I  make  no  further  claim  on  them  for  the  oats,  or       wjck  « 

"their  production,  %which,  I  suppose,  is  in  your  hands,  that 

"you  are  not,  on  any  account,  to  use  my  name  farther,  in 

"  your  carrying  on  the  process  or  defence  against  the  assignees 

"of the  Wilsons;  but  as  you  are  out  of  £200,  that  I  leave 

"you  to  make  good  to  yourself  the  best  way  you  can.     Mr 

"  Bodger  of  Limerick,  in  giving  up  my  claim  to  said  oats, 

"  does  it  upon  the  express  condition  that  my  giving  up  said 

"  claim,  does  not  interfere  or  prevent  your  claim  for  obtaining 

"  or  holding  said  £200  sterling,  but  leaves  them  and  you  to 

"settle  that  business  as  you  think  proper." 

In  reply,  the  appellant  admitted  the  letter,  but  denied  the 
construction  and  the  effect  put  upon  it.  No  transaction  had 
been  made  by  him  with  the  assignees.  But  the  respondent 
was  not  deceived  as  to  the  import  of  the  letter.  He  did  not 
stay  the  proceedings.  He  did  not  withdraw  his  name  from 
them.  He  went  on  in  his  endeavours  to  recover  these  oats ; 
and  the  cause  was  ultimately  decided  against  him,  not  in  con- 
sequence of  that  letter,  but  upon  the  merits. 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Finds  Not.  14*  isoo. 
"that  by  the  original  transaction  and  correspondence  betwixt 
"the  parties,  the  defender  had  agreed  to  pay  the  bill  for 
"  £400,  drawn  upon  him  by  John  and  Alexander  Wilsons,  his 
"  agents  at  Limerick,  provided  a  delay  of  one  month  as  to 
"  the  term  of  payment  was  granted :  Finds,  that  by  subse- 
quent letters  of  correspondence,  in  March  and  May  1803, 
"  parties  had  agreed  to  divide  the  risk,  and  to  pursue  joint 
"  measures  at  their  joint  expense  for  recovering  the  oats  pur- 
"  chased  by  Messrs  Wilsons  for  the  defender,  and  on  account 
"of which  the  bill  in  question  for  £400  was  drawn,  and  by 
"indorsation  came  into  the  pursuer's  hands:  Finds,  that 
"after  this  arrangement,  it  was  improper  and  unwarrantable 
a  in  the  defender,  without  the  permission  or  knowledge  of  the 
"pursuer,  to  make  any  transaction  with  the  assignees  of  the 
"nature  and  to  the  effect  specified  in  •his  letter  of  the  6th 
"February  1804;  and,  therefore,  upon  the  whole  circum- 
"  stances  of  the  case,  finds  the  defender  liable  in  the  sums 
"pursued  for,  and  decerns." 

On  two  several  reclaiming  petitions  to  the  First  Division  May  28, 1813. 
of  the  Court,  the  Court  refused  and  adhered.  Ju™  ^181?- 

Against  these  interlocutors  the  defender  brought  the  pre- 
sent appeal  to  the  House  of  Lords. 


IIOWIK,  &C. 
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i«»7.  Pleaded  for  Hie  Appellant. — 1.  The  appellant  is  not  liabl 

to  pay  the  second  half  of  the  bill  with  interest  (£216, 13s,  4d 
claimed  in  the  first  conclusion  of  the  respondent's  summon 
because  the  appellant  never  received  the  oats  as  his  propert; 
which  was  the  condition  of  his  granting  the  bill ;  and  becaui 
it  was  not  owing  to  any  fault  on  the  part  of  the  appella* 
that  the  oats  were  not  ascertained  to  be  his  property.  Z 
withdrawing  his  name,  which  he  had  simply  given  to  as^ 
Mr  Howie  in  recovering  the  oats,  he  did  no  more  than  i^ 
right  and  proper,  in  so  far  as  he  was  concerned.  In  doing 
this  did  not  affect  the  right  of  the  respondent  to  proceed  w 
the  action  to  recover  the  oats.  Besides,  the  verdict  giver* 
that  cause  was  a  verdict  given  a  twelvemonth  after  the  da 
of  the  appellant's  letter,  and  not  in  consequence  of  the  disc/, 
mation  of  the  proceedings  on  his  part,  but  a  verdict  given  o 
the  merits,  after  the,  fullest  investigation  and  proof  hm 
been  led. 

2.  Even  though  by  the  agreement  of  parties  the  right  t 
the  oats  was  to  be  prosecuted  at  their  joint  risk  and  expense 
the  appellant  could  only  have  been  liable  to  one  half  c 
£272,  10s.  5d.,  claimed  in  the  second  conclusion  of  th 
libel. 

Pleaded  for  the  Respondent — Whatever  view  may  be  takei 
of  the  appellant's  conduct,  it  leads  to  the  conclusion  of  th 
respondent's  summons,  namely,  that  he  is  liable  in  the  amoun 
remaining  due  on  the  bill  of  exchange,  and  in  the  costs  c 
suit,  loss  and  expenses  incurred,  in  the  proceedings  institute 
for  recovery  of  the  oats. 

After  hearing  counsel, 

Journal*  of  the      It  was  ordered  and  adjudged,  that  the  interlocutors  coi 
Lonte.°f  plained  of  in  the  said  appeal  be,    and  the   same  m 

i  hereby  reversed.     And  it  is  hereby  declared,  That  t~ 

respondent  is  entitled  to  be  paid  by  the  said  appellant 
moiety  of  the  costs  incurred  in  the  proceedings  agai"« 
the  assignees  of  John  and  Alexander  Wilson,  prior- 
the  date  of  the  appellant's  letter  to  the  respondent  of  € 
February  1804:  And  it  is  ordered,  That  the  cause 
remitted  back  to  the  Court  of  Session  in  Scotland, 
settle  the  said  costs  and  do  further  what  shall  be  just  . 
consequence  of  the  said  reversal  and  declaration :  Audi 
is  further  ordered  and  adjudged,  that  with  this  declaratio/ 
and  remit  the  defences  of  the  appellant  (defender  in  tht 
Court  below)  be,  and  the  same  are  hereby  sustained, 
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and  that  the  said  defender  be,  and  he  is  hereby  assoilzied, 
save  so  far  as  relates  to  the  moiety  of  the  said  costs. 

lor  the  Appellant,  Sir  SamL  Romilly,  David  Douglas. 

Tor  the  Respondents,  John  Leach,  M.  Nolan. 

Note. — Unreported  in  the  Court  of  Session. 


1817. 


CRAIG 

V. 

HOWIK,  &C. 


>¥1VESTER  DoiG,  Bookseller  in  Edinburgh, 
and  John  Pitcairn,  Papermaker,  there, 

Patrick  Sangster,  Manufacturer,  Perth, 
Trustee  for  Messrs  Colin  Mitchell  and 
Co.,  late  Booksellers  there,  and  for  their 
Creditors,      .... 


Appellants ; 


Respondent. 


House  of  Lords,  24th  March  1817. 

Sale— Articles  of  Roup — Conditions — Warrandice. — The 
dictionary  called  the  "  Encyclopedia  Perthensis,"  during  its 
publication  in  parts,  was  sold  by  public  roup,  but  no  person 
offered  at  the  sale.  Sometime  thereafter,  the  appellants  gave 
an  offer  for  the  entire  work,  "  as  lately  exposed  for  sale  at  Edin- 
burgh," which  was  accepted  of.  Thereafter,  the  appellants  de- 
clined to  grant  the  bills  for  the  price,  on  the  ground  that  the 
sellers  did  not  convey  the  published  parts  lying  in  the  hands  of 
the  booksellers.  Held  that  the  articles  of  roup  must  govern 
the  sale,  and  that  in  these  articles  nothing  was  mentioned 
about  conveying  the  parts  consigned  in  the  hands  of  the  book- 
sellers ;  but  that  it  was  a  purchase  of  "  all  and  whole  the  copies 
44  or  parts,  perfect  or  imperfect,  remaining  unsold,  conformably 
44  to  inventory ;" and  the  whole  that  was  contained  in  the  inventory, 
it  was  admitted  had  been  delivered.     Affirmed  on  appeal. 

The  dictionary  called  the  "Encyclopaedia  Perthensis," 
*as  originally  projected  by  James  Morrison,  Bookseller  in 
*mh,  whose  representative  became  connected  in  partnership 
*ith  Messrs  Colin  Mitchell  and  Co. 

The  work,  on  their  stopping  payment,  was   exposed  by 

public  auction,  while  its  publication  was  going  on,   and  in 

tie  course  of  being  brought  out  in  parts  or  numbers.     The 

articles  of  roup  were  written  out  in  these  terms  : — "  All  and 

w  whole  the  right  of  property  or  copyright  of  the  i  Encyclo- 

* i  padia  Perthensis,'  so  far  as  the  same  is  an  original  work, 

"ami  of  the  whole  copperplates   or  engravings  connected 

4t  with  the  said  work,  those  of  the  maps  excepted  ;  together 


1817. 


DOIG,  &C. 
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1817.        "  with  the  whole  copies,  complete  and  incomplete,  remainii 
DOIO  &c      "  unsold,  both  of  the  first  and  second  editions  of  the  sa 
"•  "  Encyclopaedia,  atlasses,  detached  maps,  impressions  of  t 

"  plates,  with  the  coppers  themselves,  under  the  exceptio 
"  above-mentioned,  conformably  to  inventory  and  list  *ti 
"  scribed  by  the  eaposer9  as  relative  Jiereto,  and  held  as  repeal 
"  brevitatis  causa" 

It  was  provided  that,  upon  bills  being  granted  for  the  pri« 
a  proper  assignation  to  the  property  should  be  executed 
the  present  proprietor,  and  delivered  to  the  purchaser. 

It  appeared  that,  for  some  time  prior  to  the  sale,  Mr  E 
cairn,  one  of  the  appellants,  had  been  appointed  as  one  of 
committee  of  the  creditors,  to  give  his  assistance  to  the  so 
viving  partner  in  the  publication  of  the  work.  He  was 
large  creditor  himself,  and  he  had  a  practical  knowledge  an 
experience  in  such  publications.  He  accordingly  took  a 
active  management  Jin  the  publication.  When,  therefor* 
it  was  exposed  for  sale  by  public  roup,  no  one  dreamt  thi 
Mr  Pitcrairn  had  any  eye  after  the  purchase  himself,  bi 
it  was  noticed,  that  instead  of  taking  the  usual  measures  f< 
inducing  the  booksellers  to  bid,  which  was  his  obvious  dut 
in  carrying  out  the  management  confided  to  his  care,  1 
proposed  an  adjournment  of  the  sale,  which  measure  w; 
adopted  accordingly.  After  the  adjournment,  he  intimate 
to  the  surviving  partner,  that  before  any  sale  was  effecte 
that  Mr  Thomson  should  let  him  know.  Thomson,  thereafte 
got  an  offer  from  Messrs  Vernon  and  Hood  of  London,  < 
£2300  for  the  entire  property,  and  according  to  his  promis 
he  gave  notice  to  Mr  Pitcairn,  whereupon  he  sent  off  1 
Perth,  Mr  Doig,  to  make  a  bargain  as  to  the  purchase,  : 
same  time  sending  a  letter  stating  that  "any  bargain  yt 
"  may  make  with  him,  will  have  my  approbation,  and  I  w* 
66  guarantee."  It  turned  out  that  Doig  had  given  a  previa 
offer  on  his  own  account,  of  £2250.  And  on  this  occasion 
tendered  an  offer  as  on  his  own  account,  "  of  £2450,  for  ft 
"  entire  stock  of  the  Encyclopaedia  Perthensis,  as  lately  expos 
"  to  sale  at  Edinburgh,  to  be  settled  for  at  twelve,  eighte* 
"  and  twenty-four  months.  The  bills  to  be  guaranteed 
"  Mr  John  Pitcairn  of  Edinburgh."  Mr  Thomson,  as  acti 
partner  of  Messrs  Colin  Mitchell  and  Co.,  accepted  of  t 
above  terms  "  for  the  entire  stock  of  the  Encyclopcedia  Pert 
"  ensis,  as  lately  exposed  by  us  for  sale  in  Edinburgh,"  thi 
acceptance  was  authorized  by  the  committee  of  creditors. 

The  whole  stock  of  the  Encyclopaedia,  with  maps,  copper- 
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>  I  .sites,  &c,  were  delivered  over,  conform  to  inventory,  along        1817. 
e^ith  a  list  of  subscribers  to  the  book,  to  Mr  Doig.  D01G  ^~~ 

Mr  Doig,  however,  sometime  afterwards,  declined  to  grant  v- 

be  bills,  on  the  ground,  1st,  That  the  creditors  could  not 
^Tea  proper  right  to  the  copyright,  and  for  that  purpose  that 
fcme  concurrence  of  the  executors  of  Mr  Morrison  should  be 
»Kocured.  2d,  That  part  of  the  stock  had  not  been  delivered ; 
eb.  particular,  those  numbers  and  parts,  lying  in  the  hands  of 
(Several  of  the  booksellers  before  the  date  of  the  sale,  had  not 
»fen  delivered. 

To  this  it  was  answered,  1st,  That  in  the  articles  of  roup, 
KKid  in  the  missives  of  sale,  nothing  was  said  about  copyright ; 
crat  that,  to  satisfy  the  defenders  in  this  respect,  the  pursuers 
CjK-espondents)  had  got  the  necessary  concurrence  to  these 
deeds,  so  as  to  elide  all  other  objections  in  that  respect ;  and, 
therefore,  that  the  creditors  were  in  full  right  to  assign  the 
^^ork  thereby  sold.    2d,  That  the  purchase  was  made  with 
special  reference  to  the  articles  of  roup,  and  the  appellants 
l>onght  thfe  property  as  lately  exposed  for  sale  in  Edinburgh. 
In  the  articles  of  roup,  a  subscribed  inventory  and  list  of 
everything  was  specially  referred   to,  and  everything  con- 
tained in  that  inventory,  was  handed  over  to  Mr  Doig. 

The  Lord   Ordinary  pronounced   a  special  interlocutor, 

"holding  the  defenders  (appellants)  bound  to  pay  the  price  as 

agreed  on,  and  inter  alia,  "  Finds  that  the  mutual  missives  Feb.  13, 1813. 

"  refer  to  the  public  sale,  and  that  the  articles  of  roup  pre- 

u  pared  for  the  sale,  and  the  printed  inventory  therein  re- 

u  ferred  to,  which   the   defenders   founded   on,  when   they 

u  insisted  for  a  conveyance  to  the  copyright,  must  govern 

*  the  principles  upon  which  the  dispute  betwixt  parties  falls 

**  to  be  determined ;  that  the  inventory  and  articles  of  roup 

"contain  no  obligation  upon  the  sellers  to  make  effectual 

**  to  the  purchasers  any  part  of  the  books  which  had  been 

u  consigned  for  sale  to  the  different  booksellers,  of  which 

44  the  purchasers  received  a  list,  along  with  the  names  of 

<c  the  subscribers  to  the  book,"  &c* 

On  representation,  the  Lord  Ordinary  adhered,  and  on  Jane  24, 1813. 
claiming  petition  to  the  Court,  the  Court  adhered.  Nov- 16» 18ia 

*  It  appeared  that  the  appellants  had  recovered  many  of  these 
l^rts,  or  received  value  from  the  booksellers  for  them,  excepting 
tho»e  in  Fowler's  hands,  who  claimed  retention  until  his  account 
**&  paid.  There  was  no  warrandice  from  the  sellers  to  make  the 
P*rtB  effectual 
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1817.  Against    these    interlocutors    the    defenders  (appellants) 

do,^  &c.     brought  the  present  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  The  sellers  were  bound 
to  deliver  the  whole  copies  of  the  work  in  question  sold  by 
them,  and  the  copies  in  the  hands  of  the  agents,  made  part 
of  the  property  sold. 

2.  So  far  from  there  having  been  any  abandonment  on 
the  part  of  the  appellants,  of  their  right  to  have  delivery  of 
these  copies,  as  often  as  they  failed  Jo  obtain  delivery  from 
the  agents,  upon  the  order  of  the  sellers,  they  recurred  to 
them  in  order  to  obtain  delivery,  and  by  these  means  they 
procured  delivery  of  all  the  copies  stated  to  be  in  the  hands 
of  the  agents,  excepting  1125,  fifty  of  which  are  said  to  have 
been  sent  to  Glasgow,  but  the  sellers  are  unable  to  specify 
the  person  or  persons  to  whom  they  were  sent,  and  the 
remainder  are  in  the  hands  of  Fowler,  who  declined  to  de- 
liver them  until  the  sellers  settled  their  account  with  him. 
But  delivery  may  even  now  be  obtained  upon  the  terms 
stated  by  Fowler's  assignees,  with  whom  the  respondent  has 
entered  into  a  correspondence  for  the  purpose  of  obtaining 
delivery,  and  it  rests  with  him  to  come  to  a  settlement  with  _, 
Fowler's  assignees,  before  such  delivery  can  be  obtained. 

3.  The  appellants  have  always  been  ready  and  willing  toc^j 
settle  with  the  respondent,  on  getting  delivery  of  the  worfej 
which  they  purchased.  But  it  must  be  manifest  to  any  ono*  A 
acquainted  with  the  nature  of  such  a  work,  that  the  want  cc=a 
an  early  part  or  volume  (and  all  the  missing  parts  are  earl  __M 
ones),  destroys  all  the  subsequent  ones.  These  last  hav-%. 
been  printed  by  the  appellants  at  an  enormous  expens-  -^* 
amounting  on  the  book  to  nearly  £10,000  sterling,  a  gre  $ 
part  of  which  will  be  as  waste  paper  to  them,  without  tho»»-s< 
early  parts,  which  they  equally  bought  with  those  whi^^i 
have  been  delivered  to  them.    . 

4.  The  early  parts  thus  wanting,  are  detained  not  frcz^m 
any  cause   which   the   respondent   cannot   remove,  but     ~ly 
reason  of  debts  contracted  by  his  constituents.     He  is,  the-^ie- 
fore,  bound  by  that  warranty  which,  in  the  law  languages    of 
Scotland,  is  termed  "warrandice  from  fact   and  deed,"      to 
remove  that  obstacle.     There  is  no  case  of  sale  to  which  fcliis 
species  of  warranty  does  not  apply,  and  it  is  impossible   for 
the  respondent  to  demand  and  enforce  payment  of  the  price, 
without  delivering  every  part  of  the  work  of  the  purchase  of 
which  it  was  the  consideration. 

Pleaded  for  the  Respondent. — 1.  The  appellants  not  only 
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got  delivery  in  September  and  October  1809,  of  more  than 

the  whole  property  purchased  by  them,  but  they  also  got     1)OIOf  &~" 

delivery  lone  before   the  present   action  was  brought  into  v 

w  Cr  1  O  KA.NOHT 

Court,  of  a  great  number  of  parts  of  the  Encyclopsedia, 
beyond  what  were  sold  to  them  by  authority  of  the  creditors. 
The  property  exposed  to  sale  in  Edinburgh  was  "  all  and 
"  whole  the  copies  or  parts  of  the  said  publication,  perfect  and 
u  imperfect,  remaining  unsold  conformably  to  inventory." 
The  property  purchased  by  the  appellants,  was  not  described 
in  the  missives  of  sale,  otherwise  than  by  reference  to  what 
was  exposed  to  sale  in  Edinburgh,  that  is,  to  the  inventory, 
the  whole  articles  contained  in  which,  it  is  admitted,  have 
been  delivered  to  the  purchasers. 

2.  Mr  Thomson  had  no  power  to  transfer  to  the  appellants 
more  than  was  included  in  their  purchase ;  and,  therefore, 
the  addition  made  by  him  to  the  invoice  of  the  consigned 
parts,  was  unwarrantable.  But,  supposing  that  the  appellants 
had  been  entitled  to  insist  for  delivery  of  those  parts,  it  is 
admitted  they  have  all  been  delivered  to  them,  with  the  ex- 
ception of  the  parts  in  the  hands  of  Fowler,  and  it  is  the 
fiault  of  the  appellants  themselves  that  those  parts  have  not 
y«t,been  delivered  to  them.  They  have  been  held  by  Fowler 
on  their  account,  and  at  their  risk,  for  some  years  past. 

3.  The  whole  facts  and  circumstances  of  this  case  demon- 
strate, that  the  appellants  have  not  acted  with  good  faith  to 
tie  respondent,  and  to  the  creditors  of  Mitchell  and  Co.,  and 
that  their  various  pleas  have  been  stated  with  no  other  view 
than  to  enable  them  to  withhold  payment  of  the  stipulated 
price  as  long  as  possible.     They  have  conducted  themselves 
most  disingenuously  in  the  course  of  this  litigation,  by  number- 
less misrepresentations,  and  by  constant  attempts  to  perplex 
tie  question  at  issue,  and  thus  to  throw  a  degree  of  confusion 
and  intricacy  over  a  very  simple  case. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby  affirmed ;  and  that  the  appellants  do 
pay  £150  of  costs  to  the  respondent. 

For  the  Appellants,  Sir  Saml.  Romilly,  Win.  Wingfiehl. 

For  the  Respondent,  Geo.  Cranstoun,  Wm.  Boswell. 

Note. — Unreported  in  the  Court  of  Session. 
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1817. 

(DIE>  &c#  Elizabeth  Brodie,  Widow  of  William 
Brodie,  late  farmer  at  Amisfield  Mains, 
in  the  county  of  Haddington,  deceased; 
Helen,  Janet,  and  Elizabeth,  his 
three  youngest  daughters;  and  the  Re- 
verend Walter  Fisher,  Minister  of  f  Appellants . 
Cranston,  the  husband  of  the  said 
Helen;  and  George  Banks,  Seedsman 
and  Ironmonger  in  Haddington,  the  hus- 
band of  the  said  Elizabeth ;  for  their 
respective  interests,  . 

John    Brodie,    Farmer    at    Chesterhall,  1 

afterwards  at  Belhaven,  the  eldest  son  of  Y    Respondents 
said  William  Brodie,  deceased,  .         J 

House  of  Lords,  26th  March  1817. 

Trust  Settlement — Residue — Construction  op  Clause. — A 
testator  by  a  trust-disposition,  after  making  several  special 
provisions,  divided  'the  whole  residue  among  his  widow*  sons, 
and  daughters,  in  the  proportions  following : — "  The  division 
"  to  run  thus,  as  nine  to  ten,  that  is  to  say,  for  every  ten 
"  pounds  that  shall  fall  to  the  share  of  each  of  my  sons,  my 
"  spouse,  and  three  youngest  daughters,  shall  be  nine."  The 
question  arose  upon  this  clause,  Whether  for  every  £10  that 
each  of  the  sons  took,  the  daughters  were  to  draw  £9  each,  or 
only  £9  among  them  as  a  class.  The  Court  of  Session  held, 
that  while  the  sons  took  £10  each,  the  widow  and  daughters 
were  only  entitled  to  £9  among  them  in  a  class.  Reversed  in 
the  House  of  Lords,  and  held  them  entitled  to  £9  each,  for  every 
£10  drawn  by  each  of  the  sons,  according  to  the  true  construc- 
tion of  the  trust-disposition. 

The  late  William  Brodie,  farmer  at  Amisfield  Mains,  left 
a  trust  deed  and  settlement  for  the  following  purposes : — 1st, 
For  the  payment  of  his  debts.  2d,  For  the  payment  of  an 
annuity  of  £300  to  his  widow,  which  was  "ordained  to 
"  be  paid  from  off  the  farm  of  Upper  Keith,  as  long  as 
"  the  present  lease  shall  last.  3d,  The  tack  of  Upper  Keith, 
"  I  have  assigned  over  to  my  daughter  Agnes  and  her  hus- 
"  band,  and  her  heirs,  they  being  bound  to  pay  me,  and  my 
"  heirs,  an  annuity  of  £600,  during  the  lease  yet  to  run," 
&c.,  "  which  annuity,  after  my  death,  shall  be  distributed 
"  in  the  following  manner,  to  my  spouse,  as  already  men- 
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ioned,  £300  yearly;  the  other  £300  to  be  divided  among        1817. 
\y  family,  as  follows,  £100  to   Agnes,"  &c,  il  the  two  BRODIE>  &  ~ 
^remaining  hundreds  to  be  divided  among  the  five  others  r- 

^zrf  my  family,  viz.,  my  two  youngest  sons,  Alexander  and 
^Jeorge,  and  three  youngest  daughters  Helen,  Janet,  and 
IKess.     4th,  The  farm  of  Amisfield  Mains  I  leave  to  my 
son  Alexander,  in  case  he  chooses  to  accept  of  it,  with 
-=£3000  for  stocking  the  same,"  &c.     "  But  in  case  my  son 
-Alexander  should  not  choose  this  farm,  or  it  should  be 
otherwise  disposed  of,  and  not  given  his  discharge  for  his 
lairns'  part  of  gear,  then  the  forenamed  trustees  shall  pay 
Urn  a  portion  of  £2500  sterling,  and  then  come  in  jointly 
snd  equal  with  his  brothers." 
Then  follows  this  clause,  that  "  As  my  eldest  son  John, 
z    and  my  youngest  son  George,  with  my  two  eldest  daughters 

*  Agnes   and   Helen,  and  my  youngest  daughter  Bess,  is 

*  already  provided  for,  and  given  me  their  discharge  for  their 

*  bairns  part  of  gear,  they  shall  come  in  for  no  part  of 
**  legacy  until  my  son  Alexander  shall  be  paid  his  portion 
**  of  £2500  sterling,  and  my  daughter  Janet's  portion  of 
c*  £1200  sterling,  unless  they  have  got  their  portion  in  my 

**  lifetime,  and  given  their  discharge.     7th,  Besides  the  an- 

*4  unity  formerly  mentioned  to  my  spouse,  she  shall  come  in 

**  for  her  part  of  legacy  equal    ta   one  of  her  youngest 

44  daughters,  with  all  the  table  linen  and  napery,  which  shall 

u  be  entirely  at  her  own  disposal ;  likewise  my  spouse  shall 

**  luve  the  use  of  the  household  furniture  and  silver  plate  as 

u  kng  as  she  lives." 

Then  followed  the  clause  which  gave  rise  to  the  present 
dispute,  "  I  hereby  empower  my  foresaid   trustees,  tutors, 
curators,  factors,  executors,  to  divide  the  remainder  of  all 
money,  whether  in  heritable  bonds,  or  otherwise,  goods  or 
effects,  among  my  spouse  and  children  afternamed,  viz., 
4i  my  three  sons  John,  Alexander,  and   George,  and  my 
three  youngest  daughters,  Helen,  Janet,   and  Bess;  the 
faision  to  run  thus,  as  nine  to  ten ;  that  is  to  say,  for  every 
fen  pounds  that  shall  fall  to  the  sfiare  of  each  of  my  sons, 
my  spouse  and  three  youngest  daughters  shall  be  nine.     Be 
it  further  understood,  that  after  the  death  of  my  spouse, 
*  her  annuity  shall  be  divided  in  the  same  proportion  among 
k  my  six  youngest  children,  or  their  heirs." 

Mr  Brodie,  having  sometime  afterwards  taken  the  farm  of 
Barney  Mains,  he  added  a  codicil  to  his  trust  deed,  on  12th 
December  1809,  declaring  his  son  Alexander  might  take  it, 
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1817.        or  Auiisfield  Mains,  declaring  that  the   farm   rejected   b 
brodie,  &o.    Alexander  should  go  to  the  eldest  brother  John. 

*•  He  died  a  short  time  after  the  execution  of  this  codicil. 

RRODIE. 

After  his  death,  it  appeared,  that  the  whole  of  Mr  Brodie 
children,  with  the  exception  of  ^Jexander  and  Janet,  h, ; 
received  certain  provisions  from  their  father,  and  had  grant.' 
discharges  and  renunciations  of  their  legal  claims. 

A  multiplepoinding  having  been  brought  by  the  trustor 
two  points  were  made  in  the  dispute  between  his  survivlr 
children  : — 1st,  Whether  the  clause  directing  the  division  « 
the  residuary  fund  established  a  proportion  of  *  ten  to  nia 
between  the  sons  individually y  and  the  widow  and  daughters 
individually ;  or  between  the  sons,  individually,  and  the  wido^ 
and  daughters  as  a  class ;  and  2d,  Whether  or  not  Alexander 
by  accepting  the  farm  of  Amisfield  Mains,  was  excluded  froir 
any  share  in  the  residuary  fiind  t 
May  14, 1811.  The  Lord  Ordinary  (Newton),  of  this  date,  pronouncec 
this  interlocutor :  "  The  Lord  Ordinary  having  considered 
"  the  foregoing  claim  for  John  Brodie,  eldest  son  of  Mi 
u  William  Brodie,  tenant  in  Amisfield  Mains,  with  counte: 
"  claim  for  Mrs  Elizabeth  Bogue,  widow  of  the  said  Willian 
"  Brodie,  and  for  her  younger  children,  containing  answer 
u  to  the  claim  for  John  Brodie,  replies  for  John  Brodie,  an 
"  duplies  for  Mrs  Elizabpth  Bogue  and  her  younger  children 
"  and  having  also  particularly  considered  the  trust-dispoa 
"  tion  and  settlement,  .executed  by  the  said  William  Brodi 
"  finds  that  the  residuary  bequest  of  his  funds  and  effec- 
"  can  bear  no  other  construction  than  that  which  he  hims— 
"  has  put  upon  it  in  the  said  clause  of  his  trust-dispositi^ 
"  viz.,  '  that  it  shall  be  divided  among  his  spouse  and  ct: 
"  '  dren  therein  named,  to  wit,  his  three  sons  John,  AlexancX 
"  *  and  George,  and  his  three  youngest  daughters,  HeL* 
"  '  Janet,  and  Bess.  The  division  to  run  thus,  as  nine  to  tej 
"  l  that  is  to  say,  for  every  ten  pounds  that  shall  fall  to  ti 
"  '  share  of  each  of  my  sons,  my  spouse,  and  three  daughters 
"  '  shall  be  nine.'  Or  in  other  words,  that  the  spouse  and 
"  three  daughters  shall  only  draw  amongst  them  £9  for  everjr 
"  £10  that  each  of  the  sons  shall  draw.  And  that,  though 
u  the  expression  of  the  division  running  as  nine  to  ten  may 
"  not  be  strictly  accurate,  yet,  as  the  testator  has  himself 
"  expressly  declared,  what  he  thereby  meant,  no  other  con- 
u  struction  of  it  can  be  admitted ;  but  finds,  that  Alexander, 
"  one  of  the  sons,  having  betaken  himself  to  the  farm  oi 
"  Amisfield  Mains,  and  £3000  for  stocking  the  same,  whicb 
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Are  specially  settled  upon  him  by  the  trust-settlement,  he        1817. 
**    oumot  both  claim  these  and  a  share  of  the  residuary  funds :   bbodie,  &c. 
**    Ordains  the  trustees,  the  raisers  of  the  multiplepoinding,  to  v- 

**  J&ye  *n  a  8cheme  of  division  of  the  trust  funds,  in  terms 
'*  of  Wm.  Brodie's  will,  and  of  this  interlocutor ;  and  when 
'*  given  in,  allows  all  concerned  to  see  the  same,  and  object 
fc*  'thereto  if  they  shall  see  cause."  On  representation,  Lord 
GS-illies  adhered. 

Various  questions  having  been  submitted  to  the  Second 

JOivision  of  the  Court  in  a  reclaiming  petition,  which  was 

followed  by  answers,  the  follow  interlocutor  was  pronounced : 

**   The  Lords  having  resumed  consideration  of  this  petition,  May  27,1812. 

c*   and  advised  the  same,  with  answers  thereto,  adhere  to  the 

"   interlocutor  complained  of,  in  so  far  as  it  finds,  that  Alex- 

"  ander  Brodie,  having  betaken  himself  to  the  farm  of  Amis- 

**  field  Mains,  and  £3000  for  stocking  the  same,  cannot  both 

**  claim  these  and  a  share  of  the  residuary  fund  ;*  and  refuse 

**  the  desire  of  petition,  in  so  far  as  it  prays  for  an  alteration 

**  of  that  part  of  the  interlocutor:  Find  that  the  petitioner 

**  (John  Brodie),  is  not  barred  by  the  deed  of  ratification 

"  from  insisting  in  his  present  plea ;  but  before  deciding  what 

"  is  the  just  construction  of  the  clause  in  the   settlement 

u  directing  the  distribution  of  the  residuary  fund,  appoint 

u  the  parties  to  put  in  mutual  memorials  on  that  branch  of 

u  the  cause." 

These  memorials  having  been  given  in,  the  Lords  pro- 
Qoonced  this  interlocutor :  "  Having  resumed  consideration  Moy  12, 1813. 
u  of  this  petition,  so  far  as  regards  the  just  construction  of 
-3^1     u  the  clause  in  the  settlement,  directing  the  distribution  of 

*  the  residuary  funds,  and  having  advised  the  same,  with  the 

*  answers  thereto,  and  mutual  memorials  for  the  parties; 
B-1    u  refuse  the  prayer  of  the  petition,  and  adhere  to  the  inter- 

u  locator  of  the  Lord   Ordinary   complained   of,   with  this 
u  explanation,  that  in  the  distribution  of  the  residuary  funds, 
44  the  sons  shall  draw  £10  sterling  each,  for  every  £9  drawn 
u  by  the  widow  and  daughters  among  them,  as  a  class." 
On  reclaiming  petition,  the  Court  adhered.  Feb.  1, 18U.   , 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  appellants  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1st,  The  clause  in  dispute  was 
famed  by  the  testator  for  the  express  purpose  of  regulating 
the  distribution  of  the  residue  among  his  wife  and  family,  of  that 

*  This  part  of  the  interlocutor  was  acquiesced  in. 
VOL.  VI.  S 


rW& 
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1817.        portion  of  his  effects  which  remained  after  the  specific  appropri- 
brodik,&o.    ation  of  certain  sums  of  money,  or  particular  subjects  contained 
v-  in  the  preceding  part  of  the  deed;  the  testator  must  be  pre- 

sumed, therefore,  to  have  had  an  individual  distribution  in  view, 
and  the  declaration,  that  the  division  shall  run  as  nine  to  tena 
with  its  accompanying  explanation,  implies,  that  the  individual 
distribution  was  to  take  place  according  to  that  proportion,  ancS 
that  the  share  of  the  wife  and  daughters  individually,  was  ta 
bear  a  ratio  as  nine  to  ten,  to  that  of  the  sons  taken  individtu. 
ally.  The  clause  is,  no  doubt,  very  loosely  expressed,  in  whic"~ 
respect,  it  only  resembles  the  other  parts  of  the  deed,  which  a*: 
equally  loose  in  expression.  But  it  seems  utterly  inadmissibT] 
to  canvass  the  meaning  of  such  a  settlement  by  the  strict  ruL^ 
of  grammar.  The  respondent  says,  that  the  expression,  "  iin 
"  spouse  and  three  daughters  shall  be  nine,"  thus  uniting  fcl 
spouse  and  three  daughters  into  a  class,  is  not  only  unar*: 
biguous,  but  is  technically  descriptive  of  a  conjunct  legacjr  a 
opposed  to  an  individual  bequest  by  the  Roman  law,  which  h 
this  particular  is  identified  with  the  law  of  Scotland ;  but  th« 
various  authorities  appealed  to  by  the  respondent,  do  not  bea 
any  legal  application  to  the  present  case,  and  do  not  lend  eYM 
any  light  in  clearing  up  the  dispute,  in  so  far  as  the  language 
here  used  is  concerned.  The  question  between  the  parties  1^ 
no  doubt,  Whether  the  proportion  of  £9  is  a  disjunct  proportion 
to  be  paid  to  each  individual,  or  conjunct  proportion  to  be  pai^ 
to  them  as  a  body ;  and  the  respondent  has  certainly  produced 
high  authority  for  maintaining,  that  an  individual  or  collec- 
tive appropriation  was  uniformly  implied  by  certain  forms  or 
expression  in  the  Roman  law.  It  is  clear,  however,  thai 
these  expressions  are  either  of  such  a  nature  as  to  exclude 
the  possibility  of  any  other  interpretation,  or,  that  they  are 
technical  terms,  consecrated  by  the  Roman  law  to  that  parti- 
cular purpose,  totally  inapplicable  to  the  practice  of  our  law 
and  almost  untranslatable  into  our  language.  Under  the 
first  of  these  clauses  may  be  included  the  various  express 
-  sions,  "  Titio  et  Moevio  cedes  do,  lego;99  "  Titio  et  Mceviofwm 
"  dum  Comelianum  do,  lego,"  which  the  respondent  har: 
proved,  by  various  authorities,  to  mean  conjunct  legacies 
It  must  be  perfectly  evident,  that  the  disjunctive  interprets 
tion  is  there  completely  excluded  by  the  subject  of  tlM 
legacy ;  and  that,  if  only  one  house,  or  one  farm  was  actuaLZ 
bequeathed,  the  legatees  could  not  have  each  a  house  or 
.  ...  farm  to  himself.  The  same  remark  may  apply  to  the  quofc 
tit.  viii.  '    ''    tion  from  Stair,  "  Where  the  proportion  is  express  equal     « 
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unequal ;  thus,  let   Titius  or  Moevius  be  my  heirs  equally,        1817- 
or  let  Titius  be  heir  in  one-half,  and  Moevius  and  Caius  in   BB0DIE|  &c. 
:  another  half;  here   Caius   and   Moevius  are  conjunct  in  v- 

1  'words  and  matter ;  but  they  are  several  from  Titius,  both 
c  as  to  words  and  matter."  It  certainly  requires  no  quota- 
ions  from  commentators  here  to  decide  that  Moevius  and 
3aius  can  only  get  a  conjunct  legacy,  for  the  obvious  arith- 
metical reason,  that  if  Titius  received  one-half,  there  would 
remain  but  one  other  half  to  be  divided. 

But  the  question  here  regards  the  sense  of  a  particular 
form  of  expression  used  by  a  testator ;  and  it  seems  suffi- 
ciently obvious,  that  in  such  a  discussion  no  assistance  can  be 
derived  from  the  technical  import  of  certain  expressions  in 
mother  language,  differing  completely  in  its  idiom  from  that 
in  which  the  testament  is  framed. 

2.  It  is  assumed  by  the  respondent,  that  when  a  number 
or  plurality  of  persons  are  appointed  to  receive  a  proportion, 
that  proportion  must  necessarily  be  understood  to  be  divisible 
amongst  them,  and  not  to  be  exigible  by  each;  but  the  ap- 
pellants conceive,  that  this  assumption,  taken  as  a  general 
rule,  is  utterly  erroneous,  and  that  a  number  of  persons, 
whether  connected  by  copulatives,  or  expressed  by  a  plural 
number,  do  not  always  imply  a  class  connected  collectively, 
with  the  verb  to  which  they  stand  as  nominatives ;  but  must, 
in  various  cases,  be  construed  individually  as  a  series  of  sub- 
stantives in  the  singular  number.  Whether  this  be  warranted 
by  the  strict  rules  of  grammar,  or  imply  an  ellipsis  of  the 
word  u  each,"  or  some  such  mark  of  individuality,  it  is  un- 
necessary to  inquire.  It  is  sufficient,  that  such  a  construc- 
tion is  received  in  ordinary  language,  without  giving  rise  in 
general  to  any  doubts  of  the  meaning,  which  it  is  the  inten- 
tion of  the  persons  using  it  to  convey. 

Besides,  by  the  deed  itself  indications  the  most  positive  and 
express  are  set  forth  to  show  that  this  was  an  individual  dis- 
tribution among  his  whole  six  children,  for  after  the  clause  in 
dispute  he  proceeds  to  say,  "  Be  it  further  understood,  that 
"  after  the  death  of  my  spouse,  her  annuity  shall  be  divided 
u  in  the  same  proportion  among  my  six  youngest  children,  or 

*  their  heirs."  These  words  express  an  individual  distribu- 
tion among  the  six  children,  and  not  to  the  daughters  only  as 

*  class.  By  another  clause  in  the  deed,  he  allows  £100 
terling  a  year  to  be  retained  by  Agues  and  her  husband ; 
and  that  £100  "  shall  be  their  full  part  of  legacy,  as  I  con- 
u  aider  they  have  got  a  good  bargain  of  the  farm  of  Upper 
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1*17.        "  Keith,"  expressions  which,  if  there  be  any  meaning  in  Ian 

~OD1F  &c    guage,  show  that  there  was  a  very  considerable  differenc 

r-  between  the  value  of  that  annuity  and  the  portion  of  legac 

BBODIE. 

which  he  understood  would  be  drawn  by  her  sisters. 

Pleaded  for  the  Respondents. — 1.  Alexander  Brodie,  ait: 
having  declared  his  option  to  take  the  lease  of  Amisfiel 
with  £3000  for  stocking  the  same,  has  no  claim  to  any  she 
of  the  residuary  fund,  by  the  true  meaning  and  expression, 
the  trust-deed  in  question.  He  had  not  got  his  provisic 
like  the  others,  from  his  father ;  and  the  option  given  to  hfj 
was,  either  to  take  the  farm  and  £3000,  in  lieu  of  every  thin 
he  could  claim  by  the  deed,  or  giving  up  the  lease  and  th 
£3000,  to  take  £2500  as  his  share  of  the  residue.  2.  Th< 
clause  in  the  settlement  as  to  the  residue,  by  which  the  de 
ceased,  after  the  adjustment  of  all  the  special  provisions 
divides  the  whole  among  his  spouse,  his  sons,  and  his  thro 
younger  daughters,  is  in  these  terms :  "  The  division  to  rui 
"  thus,  as  nine  to  ten ;  that  is  to  say,  For  every  ten  pound 
"  that  shall  fall  to  the  share  of  each  of  my  sons,  my  spous 
"  and  three  youngest  daughters  shall  be  nine  " — does,  accord 
ing  to  the  natural,  the  grammatical,  and  the  legal  meaning  i 
the  words  so  employed,  import  that  each  of  the  sons  sha 
draw  a  share  of  the  said  residuary  fund,  bearing  the  sane 
proportion  to  a  single  share,  to  be  drawn  by  the  widow  aw 
three  younger  daughters  among  them,  as  a  class  of  joint  legate* 
which  the  sum  of  ten  pounds  bears  to  the  sum  of  nine  poun*. 
And  the  testator  having  declared,  in  express  words,  that  tl 
is  his  meaning,  no  other  construction  is  admissible.  Had  " 
meant  that  the  "  spouse  and  three  younger  daughters,"  shoo 
take  individually,  and  not  as  a  class,  he  would  have  used  tl 
term  "  each  "  as  applicable  to  them,  in  the  same  manner  a 
he  has  used  that  word  when  describing  the  sons.  3.  If  th 
clause  is  construed  according  to  the  natural  and  legal  mean- 
ing of  the  words,  the  whole  settlement  is  rational  and  con- 
sistent, and  accords  with  a  systematic  plan,  by  which  the 
testator  proposed  to  divide  his  estate  among  his  children. 
But  if  the  construction  proposed  by  the  appellants  were 
admitted,  the  settlement  would  be  rendered  completely  irra- 
tional and  absurd,  reconcileable  to  no  plan  or  principle  what- 
ever, and  inconsistent  with  all  the  acknowledged  views  of  the 
testator. 

After  hearing  counsel, 
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The  Lokd  Chancellor  said,  1&17. 


My  Lords,*  brodie,  &c. 


V 


"  This  is  an  appeal,  first,  from  an  interlocutor  of  Lord  Newton,  brodie. 
►»linary,  of  whom  (as  he  is  no  more)  it  is  not  indelicate  now  to 
b*sj,  that  his  authority  was  very  considerable.  It  regards  the 
leaning  of  a  clause  in  a  trust-deed  which  I  shall  consider  more  at 
aurge  by  and  bye.  In  the  case  below,  Lord  Newton  pronounced, 
bnt,  this  interlocutor."  (Here  his  Lordship  read  Lord  Newton's 
Lrst  interlocutor.)  "  The  principle  here  laid  down  by  Lord  Newton 
1  admit  to  be  unquestionable,  that,  when  a  testator  himself  ex- 
>Tes8ly  declares  what  his  meaning  is,  no  other  construction  can  be 
admitted  ;  but  this  still  leaves  behind  what  this  meaning  truly  is. 
"  I  observe,  that  Lord  Newton's  construction  of  the  clause,  was, 
fcliat  "  the  spouse  and  three  daughters  should  only  draw  amongst 
**  them  £9  for  every  £10  that  each  of  the  sons  should  draw," 
-which  I  understand  to  mean,  that  if  the  three  sons  took  £30,  then 
ttie  spouse  and  three  daughters  would  be  entitled  to  £27  among 
tliem. 

u  The  interlocutor,  in  so  far  as  it  respects  Alexander's  special 
provision,  has  been  subsequently  acquiesced  in." 

(His  Lordship  next  read  the  interlocutors  of  Lord  Gillies,  and 
of  the  Second  Division  appealed  from.) 

"  I  observe,  that  the  interlocutor  of  the  Second  Division  of  the 
1 2th  of  May  1813,  adheres  to  the  interlocutor  of  the  Lord  Ordi- 
nary, with  this  explanation,  that,  in  the  distribution  of  the  resi- 
duary funds,  the  sons  shall  draw  £10  each,  for  every  £9  drawn 
by  the  widow  and  daughters  among  them,  as  a  class. 

M  If  I  understand  this  aright,  though  both  the  Lord  Ordinary 
and  the  Court  were  agreed  in  the  principle  which  ought  to  rule 
this  case,  yet  they  came  to  this  very  different  conclusion,  that, 
whereas  the  Lord  Ordinary  was  of  opinion  that  the  property  was 
to  be  divided  as  £30  is  to  £27,  yet  the  Court  was  of  opinion,  that 
while  the  sons  took  £10  each,  as  individuals,  the  widow  and  three 
daughters  come  to  take  £9  among  them,  as  a  class. 

44  It  is  impossible  for  any  one  to  show  the  obscurity  of  the 
clause  more  strongly  than  is  done,  by  two  Courts  having  come  to 
two  opinions  upon  it,  so  totally  different  It  is  a  fair  question, 
therefore,  if  a  third  Court  may  not  find  a  third  meaning  for  the 
clause,  as  clear  as  the  other  two. 

"  In  the  printed  papers,  we  have  a  good  deal  of  acute  reasoning 
on  the  advancements  of  money  given  to  the  different  children 
during  the  father's  life,  and  on  the  terms  of  the  will  of  the  tes- 
tator's father.  Even  if  we  had  this  last  before  us,  we  could  not 
look  into  it,   unless  Mr  Brodie  had  himself  referred  to  it  in  his 

*  Taken  by  Mr  Robertson. 
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isi7.        will.    Neither  could  we  take  notice  of  the  advancements  of  mone 
"       to  children,  unless  he  had  himself  referred  to  this  in  his  will. 

BBOD1E,  &c.  „  -  -  -  ,       ,        , 

„.  "  I  conceive  there  can  be  no  doubt  that  in  the  interpretation 

brodie.  an  instrument  like  this,  we  are  entitled  to  look  at  the  whole  wi 
when  we  have  to  inquire  into  the  meaning  of  any  part  of  it.  i 
noble  and  learned  friend  (Lord  Rede sd ale)  may  remember  a  c* 
of  this  kind,  in  the  English  courts,  where  a  testator  had  deria 
part  of  his  real  estate  to  A,  without  a  word  of  limitation,  but  the 
were  supplied  from  another  part  of  the  will,  where  he  said  1 
meant  to  give  a  similar  estate  in  Black  to  A  that  he  b0 

given  in  White  to  B. 

"  In  looking  at  this  will,  I  find  inaccuracies  in  many  parts  * 
it,  all  of  them  requiring  construction." 

(Here  his  Lordship  read  the  trust-deed  from  the  beginning 
commenting  upon  the  different  clauses  as  he  proceeded.) 

"  I  observe  that,  in  the  commencement,  he  refers  to  his  ( owi 
'  will  and  instructions,'  not  to  the  will  and  instructions  of  an; 
body  else. 

"  In  the  clause  disposing  of  the  2d  £300  surplus  rent  from  th 
farm  of  Upper  Keith,  the  words  ( my  family  f  appear  to  be  ezclu 
sive  of  his  spouse,  whereas,  in  other  parts  of  the  instrument,  the 
may  bear  a  different  construction. 

"  The  £100  a  year  to  be  retained  by  Agnes  and  her  husband,  • 
4  their  full  part  of  legacy?  we  understand  from  other  parts  of  tl 
instrument,  must  mean  their  share  of  the  residuary  fund.  When  I 
says,  he  considers  that  Agnes  and  her  husband  have  got  a  go* 
bargain  of  the  farm  of  Upper  Keith,  even  if  this  were  doubtful^ 
would  not  let  in  Agnes  to  her  share  of  the  residue. 

"  When  he  says,  *  The  two  remaining  hundreds  to  be  divid 
'  among  the  five  others  of  my  family,  namely,  my  two  young-* 
'  sons,  Alexander  and  George,  and  my  three  youngest  daughtei 
(  Helen,  Janet,  and  Bess;'  this  clearly  means,  a  division  amoa 
them  as  individuals ;  yet  there  are  two  classes,  and  if  we  were  k 
take  the  civil  law  authorities,  without  looking  at  intention,  we 
should  divide  these  hundreds  between  the  two  classes,  as  two  to 
three. 

In  the  disposition  of  Amisfield  Mains  too,  you  cannot  go  on  the 
strict  words  of  the  instrument.  Nobody  can  doubt  that  his 
meaning  was,  not  to  give  to  Alexander  both  Amisfield  Mains 
and  a  share  in  the  residue.  When  he  says  as  to  the  latter  alter- 
native, '  then  the  foresaid  trustees  shall  pay  him  a  portion  of 
4  £2500,  and  then  come  in  jointly  and  equal  with  his  brothers,' 
he  must  have  meant,  that  Alexander  should  so  come  in,  jointly 
and  equally  with  his  brothers,  not  that  the  trustees  should  do  so, 
though  the  words  import  this. 

"  Again,  where  he  says,  that  Mrs  Fisher's  provision  shall,  in  » 
certain  event,  return  to  this  family,  this  may  occasion  a  question 
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lat  individuals  he  meant.     When  he  says  also,  that  Mrs  Fisher,         1817. 

another  event,  is  to  come  in  for  no  part  of  legacy,  this  must  BROOIB  &c# 
a  share  of  the  residue.  «• 


"When  he  mentions,  that  his  eldest  son,  and  others  of  his 
zaildren,  were  already  provided  for,  and  should  come  in  for  no 
mtt  of  legacy  till  Alexander  should  be  paid  his  portion  of  £2500, 
cad  his  daughter  Janets  portion  of  £1200,  it  never  could  be  con- 
suded  that  any  inequality  in  their  provisions  could  have  any 
Bfect  as  to  the  residue  ;  the  other  part  of  the  clause  also  requires 
rmstruction,  for  he  could  never  mean  that  Alexander  was  to  take 
oth  the  £2500  and  his  sister  Janet's  £1200,  yet  so  the  words 
Alport. 

"  As  to  the  clause  itself,  it  was  contended,  that  certain  construc- 
Lons  of  it  tended  to  absurdity.  I  would  agree  that  no  absurdity 
n  the  principle  of  division  ought  to  prevail  against  the  meaning 
v€  clear  words,  yet  in  a  doubtful  case,  and  where  the  words  are 
frtxcure  and  interpretation  necessary,  this  absurdity  of  principle 
-»  one  way  of  getting  at  the  meaning  of  the  words. 

"If  he  had  stopped  at  Bess,  it  might  have  been  contended  that 
tlaere  were  three  classes,  his  spouse  one,  his  sons  a  second,  and  his 
daughters  a  third, 

"In  any  view,  Lord  Newton's  interpretation  of  the  clause,  is 
much  more  according  to  the  strict  words,  than  the  interpretation 
of  the  Court.  According  to  the  former,  while  the  sons  as  indi- 
viduals would  take  £30  amongst  them,  the  spouse  and  daughters 
would  get  £27  as  a  class.  If  the  strict  words  are  to  be  taken 
thus,  how  is  it  possible  to  construe  them,  by  intention,  to  mean 
that,  if  the  sons  took  £30,  the  mother  and  three  daughters  were 
to  take  £9  among  them. 

u  I  allow  that  in  either  way,  the  distribution  might  have  varied 
by  the  deaths  of  the  sons  and  females.  But  he  further  says,  that 
after  the  death  of  his  spouse,  her  annuity  shall  be  divided  in  the 
*Qwe  proportion,  among  his  six  youngest  children,  or  their  heirs. 
This  clearly  showed  that  he  had  an  individual  division  in  his 
view,  as  after  the  death  of  his  wife,  his  daughters  must  necessarily 
We  taken  a  different  division,  from  what,  in  the  other  cases, 
they  would  do,  of  the  residue  of  his  estate. 

"Upon  the  whole,  I  think  the  meaning  clearly  is,  that  while 
**A  of  his  sons  was  to  take  £10,  each  of  his  wife  and  daughters 
was  to  take  £9.  If  he  had  said,  my  three  sons  shall  take  £30, 
*nd  my  spouse  and  three  daughters  shall  take  £9,  then,  I  con- 
ceive, the  words  of  the  will  would  have  bound  us  ;  but  the  words 
we  very  different  here,  and  I  think  the  meaning  I  put  upon  the 
clause,  is  the  most  rational,  when  all  parts  of  the  will  are  taken 
into  view. 

u  But  in  declaring  this  to  be  the  meaning  of  the  will,  we  must 
<*  careful  not  to  prejudice  the  contingent  rights  of  any  parties, 
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1817.        as  to  what  may  occur  relative  to  the  provisions  to  Mrs  1 
7      this  I  mean  to  provide  for  in  the  words  of  the  judgment." 

BRODIE,  «C.  r  ... 

v.  Lord  Redesdale. — "  It  appears  to  me  that  the  decision 

brodie.      cage  jg  not  on]y  erroneous,  but  that  the  grounds  of  it  j 
erroneous. 

"  The  Court  seems  to  have  excluded  from  the  constru 
the  clause  everything  but  the  words  of  the  clause  itself,  v 
they  ought  to  have  looked  at  the  whole  instrument. 

"  When  the  Lord  Ordinary,  in  the  first  instance,  thin 
the  word  '  and'  makes  the  daughters  a  class,  why  it  shou 
this  effect  here,  and  in  no  other  part  of  the  instrument,  I 
able  to  discover.  If  it  did  make  a  class,  the  judgment 
Lord  Ordinary  was  right ;  the  sons,  if  three,  would  shan 
residue,  and  would  thus  take  £30  for  £27,  that  the  female 
take.  But  when  the  testator  directs  his  trustees  to  cfit 
residue  among  his  spouse  and  children,  after  named,  he  ii 
an  individual  distribution. 

"  If  he  had  stopped  before  the  words,  '  as  nine  to  tei 
would,  according  to  the  judgment,  have  been  three  claa 
The  wife, — 2d,  the  sons, — and  3d,  the  daughters. 

"  These  words,  *  as  nine  to  ten,'  are  very  important,  i 
we  adopt  the  view  of  the  Lord  Ordinary  or  of  the  Cour 
must  advert  to  the  view  of  this  which  existed  in  the  t< 
mind. 

"  To  exclude  Alexander  from  a  share  of  the  residue,  th 
must  go  against  the  strict  words  of  the  clause.     But  the 
evidently  meant  that  Alexander  should  only  take  a  share 
residue,  if  he  did  not  take  his  special  legacy. 

"According  to  the  Second  Division  of  the  Court,  if 
three  sons  were  to  take,  there  would  be  a  division  as  of 
£9  ;  if  only  two,  they  would  take  as  £20  to  £9 ;  and 
one,  he  would  take  £10  to  £9 ;  but  he  previously  annoui 
purpose  to  make  an  individual  division,  then  he  says,  as 
ten ;  but  these  words  are  merely  explanatory ;  his  meai 
my  view  clearly  was,  that  each  of  his  sons  should  take  . 
every  £9  that  each  of  the  females  should  take. 

"  It  is  perfectly  clear  to  me,  that  neither  the  Lord  0 
nor  the  Court  has  given  the  true  meaning  and  intention 
testator.  Even  in  this  clause,  I  see  nothing  to  make  the  da 
a  class ;  but  when  you  look  at  the  whole  will,  this  is  quit 
that  the  strictest  interpretation  of  the  words  would  only  g 
interpretation  of  the  Lord  Ordinary.  Upon  the  whole,  th 
I  entirely  concur  in  the  judgment  that  has  been  proposed. 

Journals  of  It  was,  therefore,  ordered  and  adjudged  that  the 

of  Lord*.**  interlocutors  complained  of  be,  and  the  same  are 

reversed,  so  far  as  the  same  regard  the  construe 
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the  residuary  clause  in  the  said  trust-disposition  of  the        1817. 
said  William  Brodie  deceased,  with  respect  to  the  divi-   BB0DIE  &c. 
sion  to  be  made  of  the  residuary  funds  and  effects  of  the  »• 

said  William  Brodie,  amongst  his  widow,  his  two  sons, 
John   and   George,   and  his  three    daughters,   Helen, 
Janet,  and  Bess,  his  son  Alexander  being  excluded  from 
a  share  of  such  residuary  effects,  as  in  the  said  inter- 
locutors  expressed :    And  find  that,   according  to   the 
true  construction  of  such  trust-disposition,  such  residuary 
funds  and  effects  (subject  to  the  question  after  mentioned), 
ought  to  be  divided  between  the  said  widow  and  the 
said  sons,  John  and  George,  and  the  said  daughters, 
Helen,  Janet,  and  Bess,  in  proportions  following,  that 
is  to  say,  that,  for  every  £10  of  such  residuary  funds 
and  effects  which  shall  be  drawn  by  each  of  the  said 
sons,  John  and  George,  upon  distribution  of  such  funds 
and  effects,  the  widow  shall  draw  £9,  and  each  of  the 
said  daughters,  Helen,  Janet  and  Bess,  shall  draw  £9, 
so  that  when  the  sons  shall  take  £10  each,  the  widow 
and  daughters  shall  take  £9  each.     But  this  finding  is 
to  be  subject,  nevertheless,  as  to  the  share  of  the  said 
daughter,  Helen,  to  any  question  which  may  arise  touch- 
ing such  share  upon  the  true  construction  of  such  trust- 
disposition,   with    regard   to   the    conditions   expressed 
therein  concerning  the  said  Helen,  and  her  husband,  the 
appellant,*  Walter  Fisher.      And  it  is  further  ordered, 
that  with  this  finding,  the  cause  be  remitted  back  to  the 
Court  of  Session,  to  do  therein  as  shall  be  just. 

For  the  Appellants,  Sir  Saml.  Romillyy  John  Fullerton. 

For  the   Respondents,  John  J^eachy   John    Clerk,   James 

Moncreiffy  Fra.  Hornet*. 

Note. — Unreported  in  the  Court  of  Session. 


1817. 


Wm.  Walker,  Esq.  of  Coats,     .         .        .         Appellant; 

Major  Jas.  Weir  of  Tolcross,     .         .         .         Respondent. 

House  of  Lords,  26th  March  1817.  wkir. 

Koad— Power  of  Trustees  in  Shutting  up  Road — Acquies- 
cence.— Three  questions  occurred  in  this  case,  1st,  Whether 
there  was  any  power  in  the  road  trustees  to  shut  up  a  road  at 
Bell's  Mills?     2d,  Whether,  supposing  they  had  such  power, 
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1817.  this  had  been  duly  exercised?     3d,  Whether,  if  this  ' 

VALKEB  duly  exercised,  there  had  been  any  such  acquiescence 

v.  mologation  on  the  part  of  the  appellant,  as  to  prevent  hi 

WEI1L  challenging  the  transaction  between  the  road  trustees  ; 

respondent  in  regard  to  the  road.     Held  in  the  House  o 

(altering  the  judgment  of  the  Court  of  Session),  that  t 

had  not  been  shut  up  by  any  competent  authority,  and 

soil  was  not  legally  vested  in  the  respondent     Quoad  t 

case  remitted  to  review  the  interlocutors,  regard  being 

these  findings. 

The  question  at  issue  in  this  case  regarded  a  road  lea 
Bell's  Mills,  Water  of  Leith,  of  which  the  appellant 
he  had  been  deprived,  but  which  the  respondent  alleg 
been  shut  up  and  disposed  of  to  him,  some  thirty  yean 
the  raising  of  the  action. 

The  appellant's  property  at  Drumseugh  was  purchi 
1801,  from  Lord  Colville,  and  consisted  of  two  end 
both  of  which  are  described  to  be  bounded  on  the  north 
highroad  leading  from  Edinburgh  to  Bell's  Mills 
Water  of  Leith ;  and  to  both  there  was  a  separate  e: 
access  from  the  road. 

Prior  to  1785,  the  chief  road  from  Edinburgh  to  (J 
ferry  passed  through  Kirkbraehead,  by  the  back  of  tb 
of  Moray's  house,  and  from  thence,  down  to  the  W 
Leith  Mills,  by  the  bridge  there. 

Another  public  road  struck  off  from  this,  nearly 
back  of  the  Earl  of  Moray's  house,  and  diverging  in  £ 
tion  almost  north-west,  passed  along  by  the  house  of 
seugh,  then  the  property  of  Lord  Colville,  and  leading 
straight  downwards  to  Sunbury,  and  to  Bell's  Mills,  a 
ford  upon  the  Water  of  Leith. 

The  road  called  Bell's  Mills  Koad,  was  the  road  in  d 
and,  in  the  appellant's  charter,  was  bounded  by  his  px 
on  the  north.  He  contended,  that  it  was  as  much  a 
road  as  the  other ;  and  the  one  was  called  the  road 
Water  of  Leith,  the  other,  the  road  to  Belts  Milk. 

The  property  which  lay  betwixt  these  two  highways 
the  exception  of  the  angle  where  they  diverged,  be 
partly  to  Mr  John  Mackenzie  and  Major  Weir  jointl 
partly  to  Major  Weir  individually. 

As  the  road  by  the  Water  of  Leith  was  rather  ste< 
inconvenient,  the  trustees  upon  the  highways  for  this  d 
sometime  prior  to  1785,  thought  it  advisable  to  ms 
alteration  upon  it.     A  new  bridge  was  built  at  Bell's 
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*nd  the  road,  instead  of  going  through  the  ford,  at  the  bottom        i?i7. 
of  that  village,  was  conducted  in  a  sloping  direction,  and  by      WALKK] 
an  easy  access  to  Bell's  Mills  Bridge,  and  so  onward  till  it  v- 

joined  the  former  road  to  Queensferry. 

By  this  improvement,  it  was  stated,  that  the  public  travel- 
ling from  Edinburgh  by  Kirkbraeliead  to  Queensferry,  or  to 
IS^ll's  Mills,  gained  a  more  commodious  access  to  these  places. 
I£«it  it  did  not  follow,  that  any  other  road,  in  which  indi- 
viduals were  interested,  and  by  which  they  had  access  to 
tlmeir  properties,  in  virtue  of  their  charters,  should  thereby 
\>e  superseded  and  shut  up.     This,  more  especially,  applied 
tx>  the  highway  by  Bell's  Mills,  the  road  in  dispute.     The 
only  access  to  Lord  Colville's  house  and  property  at  Drum- 
seugh,  both  to  the  south-east,  and  to  the  north-west,  was  by 
this  road ;  the  new  line  by  Queensferry  touched  no  part  of 
tliese  premises,  except  at  the  bottom,  where,  from  its  being  so 
much  lower  than  the  ground,  it  could  be  of  no  use ;  and 
everywhere  else,  the  premises  of  Mr  Mackenzie  and  Major 
Weir  were  situated  between  these  two  roads. 

In  1801,  the  appellant  purchased  Lord  Colville's  property, 
as  above-mentioned.     Previous  to  doing  so,  he  made  careful 
examination  into  the  state  of  these  roads,  examined  the  public 
records,  and  the  title-deeds ;  and  in  order  that  he  might  know 
the  state  of  the  conterminous  property   belonging   to   Mr 
Mackenzie  and  Major  Weir,  the  records  as  to  these  were  ex- 
amined, and  the  whole  completely  satisfied  him,  that  there 
was  free  access  to  the  BelFs  Mills  Road,  all  along  the  north 
side  of  Lord  Colville's  property ;  and  that  it  was  absolutely 
-  ir-i    bounded  on  that  side  by  a  public  highway  in  daily  use. 

The  appellant's  subjects  were  described  as  follows : — "  All 

"and  whole,  that  lodging  or  dwelling-house,  garden^  and 

u  park,  with  the  haill  office-houses,  parts,  pendicles,  and  per- 

"tinents  of  the  same,  lying  near  Drumseugh,   within  the 

u  Barony  of  Broughton,  Parish  of  St  Cuthberts,  and  Sheriff- 

"  dom  of  Edinburgh ;   as  also,  all  and  whole,  a  stable  and 

w  hay-loft  above  the  same,  having  an  entry  by  the  highway, 

u  leading  to  the  said  dwelling-house,  together  with  a  stripe 

u  rf  ground,  and  trees  growing  thereon,  lying  between  the 

u  »uth  hedge  of  the  above  garden,  and  the  park  dyke  to  the 

1  sooth  thereof ;  part  of  the  quarry  park,  as  the  same  were 

u  then  possessed    by  James  Keir,   Esq.,   Bughtrigg  ;    the 

measure  of  the  ground  of  which  whole  premises,  including 

to  thickness  of  the  dykes  and  liedges  of  the  said  park  and 

garden,  the  sweep  at  the  coach-house,  and  the  great  door  of 


rays. 
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1817.  "  the  park9  extends  to  3  acres,  2  roods,  34  falls,  and  17  e 
"  and  bounded  as  follows  : — On  the  east  by  the  Qua] 
t>.  "  Park,  sometime  belonging  to  Adam  Keir,  baker  in  Ed 

"  burgh  ;  on  the  north  by  the  highroad,  leading  from  the  tu 
"  pike  road  to  BeWs  Mills ;  and  on  the  west  and  south  pai 
"  partly  by  these  2  acres,  2  roods,  and  30  falls  of  grou] 
"  being  part  of  the  lands  of  Coats,  and  formerly  set  in  U 
"  to  James  Finlay  of  Wallyford,  in  manner  after  mention 
"  and  partly  by  that  angle  of  ground  disponed  to  the  a 
"  James  Keir  by  Alexander  Cunningham." 

The  other  subject  referred  to  above,  is  thus  descrit 
and  conveyed : — "  Also,  all  and  whole  the  2  acres,  2  roo« 
"  and  30  falls  of  ground,  being  part  of  the  lands  of  Coats,  i 
"  in  tack  to  James  Finlay  of  Wallyford,  and  bounded  as  f 
"  lows : — on  the  east  by  the  foresaid  lands  acquired  by  t 
"  said  James  Keir  from  William  and  Adam  Keir ;  and  on  t 
"  north,  west,  and  south,  partly  by  the  foresaid  highroad,  a 
"  partly  by  the  lands  of  Coats,  belonging  to  the  said  Al« 
"  ander  Cunningham,  together  with  the  teinds,"  &c. 

From  the  examination  of  the  public  records,  it  appear 
that  the  property  upon  the  opposite  side  of  the  highway 
Bell's  Mills,  belonging  to  Mr  Mackenzie  and  Major  We 
was  described  in  their  title-deeds  as,  u  all  enclosed  by  a  sta 
"  dyke  or  wall,  bounded  as  follows,  viz.,  by  the  dwelling-hou* 
"  and  garden  dyke,  possessed  by  the  said  Thomas  Allan  hia 
"  self,  on  the  south  and  south-east ;  the  highroad  leading  froi 
"  Edinburgh  to  Bell's  Mills,  on  the  south  and  south-wes 
"  (the  road  in  dispute) ;  and  the  highroad  from  Edinbuigl 
"  leading  to  the  Water  of  Leith  Mills,  on  the  west,  nortl 
"  and  north-east  parts,  consisting  in  whole,  the  subjects  heivb 
"  disponed,  of  three  acres  or  thereby." 

Major  Weir  had  acquired  right  to  Mr  Mackenzie's  interei 
in  the  subject  so  interjected  betwixt  the  two  roads ;  and  n 
lying,  it  seems,  upon  certain  latent  and  private  proceeding 
which  had  taken  place  about  or  since  the  year  1785,  betwi: 
an  individual,  who  happened  to  be  one  of  the  trustees  upc 
the  highways,  and  Mr  Mackenzie;  he,  sometime  after  tl 
appellant's  purchase  in  1801,  proceeded  to  make  encroacl 
ments  upon  the  road  in  dispute,  as  if  he  had  been  propriet* 
of  it.  In  particular,  he  took  down  his  own  wall,  by  whic 
his  ground  was  described,  in  his  title-deeds,  as  enclosed,  ar 
in  working  a  stone  quarry  upon  his  own  property,  not  i 
distant  from  this  road,  he  so  far  encroached  upon  it,  that 
part  of  the  road,  and  the  wall  which  enclosed  the  apjH?llan 
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property,  were  thrown  down.    He  also  laid  some  stones  across        J8i7. 
the  lower  end  of  this  road,  so  as  to  interrupt  the  passage  of     WALKEB 
carte.     This  being   removed,  he  afterwards  put  up  a  bar  r- 

gate,  at  the  upper  end  of  the  road,  close  to  the  appellant's 
stable,  with  a  view  to  appropriate  the  road  beyond  it  to  him- 
self. 

An  application  was  then  made  to  the  Sheriff  by  the  ap- 
pellant, praying  him,  that  the  road  in  question  ought  to  be 
left  open  for  his  and  the  respondent's  use  ;  that  the  wall  was 
bis  absolute  property ;  that  Major  Weir  had  no  right  to  fill 
up  the  road  between  their  properties,  more  especially,  to  lay 
earth  and  rubbish  against  the  appellant's  wall ;  and  to  pro- 
hibit and  discharge  him  from  doing  so* 

In  answer  to  this  petition,  Major  Weir,  founded  on  the 
agreement  which  his  author  had  with  George  Loch,  Esq., 
convener  of  the  committee  of  the  Cramond  Road  Trustees,  Dated  Oct.  14, 
which  set  forth,  "  1st,  Mr  Mackenzie  for  himself  and  his  own  17    " 
a  interest,  agreed,  that  the  trustees  shall  take  from  his  property 
'     "  atDrnmseugh,  the  ground  pointed  out  by  them  for  widening 
"the road,  beginning  at  the  bank  near  the  red  door,  on  the 
"  road  leading  to  the  Dean,  and  running  from  the  said  bank 
"to  the  north-west  end  of  his  property,  and  that  the. trustees 
"Aall  have  immediate  access  to  the  said  ground. 

"2d,  That  the  price  to  be  paid  for  said  ground  to  Mr 
"Mackenzie  and  Mr  Weir,  shall  be  at  the  rate  of  £250 
"  sterling  per  Scots  acre,  which  is  to  include  the  value  of  the 
"fruit  trees  on  the  said  ground,  which  Mr  Loch  agrees  shall 
"be paid  at  Martinmas  firsthand  besides  the  said  price,  the 
"old  road  shall  belong  to  the  joint  property  of  Messrs  Mac- 
"  kenzie  and  Weir,  so  far  as  it  is  adjacent,  say  the  old  road 
"lying  betwixt  said  property  and  Lady  Colville's  property, 
"  leaving  out  free  all  the  said  road  lying  to  the  north  of  the 
"corner  of  Lady  .Colville's  stable.  The  trustees  are  to 
"enclose,  on  their  own  expense,  the  joint  property  of  Messrs 
"  Mackenzie  and  Weir,  with  a  wall  built  of  stone  and  lime, 
"equal  in  height  with  what  of  the  new  wall  is  already 
"finished. 

(Signed)     "  George  Loch. 
„       "  John  Mackenzie." 

Upon  production  of  this  agreement,  the  sheriff  pronounced 
to  interlocutor :    "  Finds,  that  the  defender  (respondent)  July  l,  1807. 
u  hy  this  transaction  with  the  trustees  for  the  highroads,  in 
"  1785,  acquired  right  to  the  area  of  the  old  road,  and  the 
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1817.        «  same  has  been  occupied  by  him  exclusively  since ;  th< 
walker      "  *°re  dismi8ses  the  petition  and  decerns" 

»•  An  advocation  was  brought  of  this  judgment  to  the  Cc 

of  Session  by  the  appellant,  and  he  also  brought  an  actioi 
declarator  to  have  his  right  declared  and  established,  and 
encroachments  put  an  end  to.  These  two  actions  ha? 
been  conjoined,  the  Lord  Ordinary  pronounced  this  in 
Nov.  14. 1809.  locutor :  "  Sustain  the  defences  in  both  processes,  assoil 
"the  defender  (respondent),  and  decerns;  but,  in  reap 
"  the  pursuer  is  a  singular  successor  in  the  lands,  and  1 
"  the  defender  did  not  produce  the  documents,  on  which 
"  rested  his  plea,  until  they  were  called  for  by  the  L 
"  Ordinary :  Finds  no  expenses  due."  On  representation, 
Jan.  10, 1810.   Lordship  adhered.     And  on  two  several  reclaiming  petiti 

June  22, 1810.  to  the  Second  Division  of  the  Court,  their  Lordships 
July  10,  i8io.  hered# 

Against  these  interlocutors,  the  present  appeal  was  brou 
by  the  pursuer  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — 1st,  The  appellant  purcha 
his  property  in  1801,  from  Lord  Colville,  upon  the  faith,  i 
after  due  examination  of  the  public  records ;  and  from  tl 
it  appeared,  that  the  road  in  dispute  was  a  public  highway 

By  the  title-deeds  of  his  property,  standing  upon  recc 
it  was  ascertained,  that  the  first  portion  of  it  was  bourn 
"  on  the  north  by  t/ie  highroad  leading  from  the  turnp 
"  road  to  Bell's  Mills."  The  second  portion,  consisting 
2  acres,  2  roods,  and  30  falls,  was  bounded  "  on  the  nor 
"  west  and  south,  partly  by  the  foresaid  highroad."  A 
when  the  restriction  in  favour  of  the  pleasure  walk  is  dm 
tioned,  the  road  in  dispute  is  again  noticed;  namely,  a\ 
"  the  space  of  32  feet,  all  the  way  from  the  end  thereof, 
"  the  road  leading  to  Bell's  Mills." 

These  gave  to  the  appellant  a  clear  right  to  the  road.  B 
the  titles  of  the  respondent  are  equally  explicit.  They  a 
described,  as  all  enclosed  with  a  stone  dyke  or  wall,  bound 
by  a  the  highroad  leading  from  Edinburgh  to  Bells  Mills 
u  Hie  south  and  south-west" 

2d.  The  step,  or  secret  transaction  entered  into  in  Hi 
betwixt  Mr  Loch  and  Mr  Mackenzie,  cannot  be  set  up 
contradict,  or  alter,  the  rights  of  parties.  Mr  Loch  * 
never  empowered  to  enter  into  this  agreement  by  the  otl 
trustees,  and  he  could  not  legally  enter  into  it  alone.  Th< 
was  not  the  slightest  evidence  adduced  that  he  had  been 
authorized.     The   respondent  was   repeatedly   called  on 
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show  Mr  Loch's  authority,  but  he  could  produce  none ;  and        isi7. 
it  most,  consequently,  be  held  that  Mr  Loch  took  the  matter 
entirely  upon  himself,  and  had  no  authority  from  any  one.  •• 

Etch  the  sanction  of  the  trustees  themselves  would  have  been 
no  authority  to  Mr  Loch  to  proceed  in  a  transaction,  the 
object  of  which  was  to  deprive  both  the  public  and  a  private 
individual  of  his  property,  unconsenting  thereto.     It  is  a  ser- 
vitude for  the  public  that  the  trustees  hold,  while  the  feudal 
title  and  right  to  the  minerals  is  vested  in  the  conterminous 
heritors,  whose  right  to  the  surface  has  been  taken  from  them 
for  a  public  purpose ;   and  when  that  purpose  ceases,  it  is 
wAw  vires  of  the  trustees  to  do  any  act  by  which  a  preference, 
as  in  this  case,  is  given  to  one  adjoining  proprietor  over 
another.    The  authority,  therefore,  of  the  trustees  could  not 
have  mended  the  matter.     But  when  it  is  found  that,  even  if 
they  had  such  authority,  they  did  not  delegate  it  to  Mr  Loch, 
the  measure  was  still  more  destitute  of  legal  authority. 

Pleaded  for  the  Respondent. — The  road  in  question  was 
condemned  and  shut  up  by  the  Trustees  for  the  Public  Roads 
in  the  year  1785,  and  was  then  transferred  by  the  authority 
of  the  same  trustees  to  the  respondent  and  Mr  Mackenzie, 
and  annexed  to  their  property,  in  exchange  pro  tanto  of  the 
ground  given  by  them  for  making  the  new  road  to  Queens- 
fery  by  Bell's  Mills.     And  the  transaction  being  of  a  public 
nature,  and  entered  into  for  the  benefit  of  the  public,  who 
have  acquiesced  therein  ever  since  the  year  1 785,  the  powers 
of  the  trustees  to  shut  up  and  transfer  the  road  cannot  now 
he  questioned.     And,  in  particular,  the  appellant  is  not  en- 
titled to  question  the  same,  as  he  only  claims  the  use  of  this 
Had  in  right  of  the  property  of  Drumseugh,  which  he  pur- 
chased from  Lord  Colville,  by  whom  the  powers  of  the  trus- 
tees were  directly  acknowledged,  and  who  also  acquiesced  in 
the  respondent's  possession  and  enjoyment  of  the  said  road, 
voder  circumstances   amounting  to   a  confirmation   of  the 
respondent's  title  thereto,  and  a  waver  of  all  right  which  the 
*id  Lord  Colville,  or  any  subsequent  proprietor  of  the  appel- 
Ws  property  could  have,  or  pretend  to  the  said  road. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said,* 

tt  My  Lords, 
"There  appears  to  be  two  questions  in  this  cause : — 

*  Taken  by  Mr  Richardson. 
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"  1st.  Whether  there  was  really  any  power  in  the  trustees  ^ 
shut  up  the  road ;  and, 

"  2d.  Whether,  supposing  there  was  power,  it  had  been  dui  J 
exercised ;  and  if  it  was  not  duly  exercised,  Was  there  any  sul* 
acquiescence,  or,  according  to  the  Scottish  law,  homologation,  on  th 
part  of  the  appellant,  as  to  prevent  him  from  challenging  ti< 
transaction  between  the  Road  Trustees  and  the  respondent? 

"  There  is  no  case  in  which  it  is  more  absolutely  required  of 
courts  of  law,  to  see  that  the  interest  of  the  subject  is  not  taken- 
away,  than  under  such  Acts  of  Parliament  relating  to  navigations* 
roads,  &c,  &c.  Upon  the  best  consideration,  therefore,  which- 
I  have  been  able  to  give  to  the  papers  in  this  cause,  and  the  Acts 
of  Parliament,  1  cannot  see  that  the  road  was  shut  up  by  competent 
authority.  It  does  not  appear  that  such  authority  was  given  by 
the  Acts  which  I  have  looked  into ;  but  supposing  that  authority 
was  given  by  the  Act,  any  subject  has  a  right  to  insist  that  the 
trustees  shall  exercise  that  authority  in  precise  terms  of  the  Act. 
If  the  trustees  had  the  authority,  and  it  was  not  duly  exercised, 
then  the  question  of  acquiescence  might  arise ;  but  it  appears  to 
me  that  the  Court  have  decided  the  case  on  the  notion  that  all  was 
to  be  ruled  with  respect  to  the  opinion  that  they  entertained,  that 
the  road  had  been  legally  shut  up. 

"  I  would  propose  to  your  Lordships,  not  to  reverse  but  to  find, 
that  the  road  was  not  shut  up  by  any  competent  authority,  and 
that  the  soil  thereof  was  therefore  not  legally  vested  in  the 
respondent,  and  to  remit  to  the  Court  of  Session,  to  review  their 
interlocutors,  regard  being  had  to  these  findings. 

"  This  finds  that  the  road  was  not  shut  up  by  any  competent 
authority,  and  therefore  not  duly  vested  in  the  respondent. 

"  It  would  be  difficult  to  say  that  any  right  could  be  obtainea 
by  acquiescence,  and  it  seems  to  me  that  the  judgment  on  thv 
ground  of  acquiescence,  was  affected  by  the  opinion  which  tt= 
Court  had  formed,  that  the  road  was  legally  shut  up. 

Accordingly,  it  was  ordered  and  adjudged  as  follows: — 
The  Lords  Finds  that  the  road  in  question  was  not  duZ 
shut  up  by  any  competent  authority,  or  the  soil  there= 
duly  vested  in  the  respondent,  or  those  under  whom  — 
claims ;  it  is  therefore  ordered,  that  the  cause  be  remitt — 
back  to  the?  Court  of  Session  in  Scotland,  to  review  fc= 
several  interlocutors  complained  in  the  said  appe= 
having  regard  to  this  finding,  and  thereupon  to  do  wbr 
shall  be  just. 

For  the  Appellant,  John  Dickson,  R.  Hamilton,  Pat.  Walk^4 
For  the  Respondent,  Jno.  Tawse. 
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[Fac  Coll.  Vol.  xvii.,  p.  462.] 
Peter  Arntot,  Merchant  in  Leith,  agent) 

for   Redfern  and  Nettleship,   Merchants  >  Appellant ; 
in  London,  .  .  .         } 

Patrick  Stewart,  Merchant  in  Perth,  Respondent. 

!  House  of  Lords,  21st  March  1817. 

Saile — Delivery — Risk. — Molasses  were  ordered  by  the  respon- 
dent, merchant  in  Perth,  from  the  appellant's  constituents, 
merchants  in  London,  which  order  was  received  on  the  21st 
^February,  and  the  goods  were  sent  to  the  shipping  wharf  on  the 
24th ;  but  no  notice  and  no  invoice  were  sent  until  the  27th,  and 
^fchis  invoice  bore  that  the  goods  were  sent  by  the  "  Defiance," 
-whereas,  they  were  sent  by  the  "  Kinloch,"  which  sailed  on  the 
25th  February,  and  was  captured  at  sea.  Held  the  buyer  not 
liable  for  the  price,  as  the  invoice  led  him  to  believe  that  the  risk 
"%va8  only  to  commence  on  the  27th.  Affirmed  on  the  ground 
"that  had  the  buyer  insured,  he  could  not  have  recovered  under 
this  representation. 

The  respondent  ordered  from  Messrs  Redfern  and  Nettle- 
s't*Ip,  Merchants  in  London,  the  appellant's  constituents,  ten 
P'cuicheons  of  molasses,  to  be  forwarded  to   him  at  Perth. 
-J^liis  order  was  received  on  the  21st  of  February.     The  goods 
v^"ere  shipped  on  the  24th  of  February ;  but  they  did  not 
^-^spatch  notice  or  send  invoice  until  the  27  th  February.     The 
*0. voice  bore  that  the  molasses  were  sent  per  the  "  Defiance," 
*>ut  the  goods  were  sent  to  Dundee  by  the  "  Kinloch."     The 
c<  Xinloch"  sailed  from  London  on  the  25th  February ;  and 
before  the  respondent  was  informed  of  this,  she  was  seventeen 
clays  at  sea,  which  precluded  the  possibility  of  obtaining  insu- 
rance on  the  goods  with  her,  for  the  voyage  was  usually  com- 
"pleted  in  seven  days ;  sometimes  shorter.     It  turned  out  that 
sbe  had  been  captured  by  a  French  privateer ;  and  the  respon- 
dent, had  he  insured  the  goods  per  the  "  Defiance,"  could  not 
liave  recovered,  from  radical  defect  in  the  essentials  of  the 
policy. 

The  appellant's  constituents  insisted  that  the  loss  fell  on 
the  purchaser,  "  as  the  moment  the  goods  are  delivered  to 
M  the  wharfinger,  they  cease  to  be  ours,  nor  can  we  have 
*V\     "  ^y  interest  in  them." 

Action  having  been  brought  for  the  price,  the  respondent 
stated  in  defence,  that  he  was  free  from  all  liability,  in  con- 
sequence of  the  appellant's  constituents  having  failed  to  give 
due  notice  of  the  shipment,  and,  also,  in  consequence  of  acting 
V0L.  VI.  T 
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1817.        erroneously  in  stating  the  goods  had  been  shipped 

AttWUT       "  Defiance,"  whereas  they  were  sent  by  a  different  v< 

sTBWABT  ^'le  ^ U(^ge" Admiral,  before  whom  the  action  was 

Maya,  1811.  pronounced  this  interlocutor  : — "  Having  resumed  o 
"  tion  of  the  petition  for  the  pursuer,  with  defence 
"  cause,  &c. ;  in  respect  that  the  pursuer's  constitue 
"  fied  to  the  defender  that  they  had  sent  to  Miller 
u  the  goods  libelled  for  the  i  Defiance,'  and  did  not 
"  were  actually  put  on  board  that  vessel,  and  that  it  i 
"  the  goods  were  sent,  and  that  the  *  Defiance'  was  1 
"  in  commission  for  sailing :  Finds  that  the  purs 
"  nowise  liable  for  the  goods  having  been  put  on  l 
"  *  Kinloch ;'  repels  the  defences,  decerns  in  termi 
"  libel,  and  finds  expenses  due,  subject  to  modificatio 

Jun«7, 1811.  On  reclaiming  petition  prepared  by  counsel,  the 
Admiral  adhered,  issuing  the  note  below.f 

*  Note  by  Judge- Admiral : — 

"  Nothing  is  more  common  than  goods  being  sent  by 
"  from  London,  different  from   what  one  is  led  to  supp 
"  were  to  be  sent  by,  and  sometimes  in  two  or  three 
"  and   on  that   account,   insurance   is    made    on  the  g 
"  smack  or  smacks.     The  pursuers  were  to  blame   in 
"  to  notify  till  the  27th  of  February,  the  molasses  ha 
"  sent  to  the  wharf  on  the  24th.     But  the  cause  doef 
"  upon  this,  because  if  they  had  given  due  notice,  it  v 
"  made  no  difference." 

f  Judge- Admiral's  Note:  — 

"  Redfern  and   Nettleship,   by  order   of  Patrick 
"  Perth,  sent  on  the  21st  of  February   1810,  goods 
"  Wharf,  London,  for  him,  to  be  sent  by  one   of 
"  The   smack  then  lying  ready  for  sailing  was  the 
"  but  the  shipping  company  shifted  her  and  substitut 
"  loch'  in  her  place,  on  board  which  Mr  Stewart'/ 
"  sent.     Redfern  did  not  give  notice  of  the  goods 
"  wharf  till  27th  February,  and  in  the  letter,  said  * 
"  were  for  the  *  Defiance,'  but  did  not  say  when  they 
"  for  the  vessel.     The  4  Kinloch' sailed  with  the  goc 
"  February,  and  was  taken,  but  the  'Defiance'  ar 
"  an  action  for  payment,  Stewart  pleaded  that  he 
"  because  the  goods  had   not  been  sent  per  the 
"  delay  had  occurred  in  giving  notice. 

"I  have  already  observed  that  it  was  negligent  a 
"  to  delay  till  the  27th,  giving  the  petitioner  notice 
u  been  sent  to  the  wharf  for  the  *  Defiance*  on  thf 
"  the  23d  of  February ;  and  had  any  loss  been  oc 
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The  judgment  was  brought  under  the  review  of  the  Court        wi7 
of  Session  by  advocation.     A  proof  was  allowed  and  reported, 
And  the  Lord  Ordinary  (Bannatyne)  having  heard  parties  v- 

on  the  import  of  the  proof,  repelled  the  reasons  of  advocation, 
and  remitted  the  cause  simpliciter.     On  representation,  the  J™  ih  1812. 
Lord  Ordinary  adhered,  issuing  the  following  note.* 

*4  delay,  I  would  have  made  the  constituents  of  the  pursuer  liable 
•*  for  it,  ex.  gr.  Had  the  '  Defiance'  sailed  in  the  meantime  with 
44  the  goods,  and  had  been  lost  or  captured  before  notice  bad  been 
44  given  of  their  being  aboard,  the  judge  would  have  held  the  pur- 
44  soers  as  the  underwriters.  But  no  evil  whatever  arose  from  the 
44  delay,  nor  from  the  misrepresentation  said  to  be  communicated 
"  by  the  letter  of  the  27th,  which,  by  not  mentioning  when  the 
"  goods  had  been  sent  to  the  wharf,  left  it  to  be  inferred  that  they 
"  had  only  been  sent  that  day ;  for,  had  Redfern  and  Nettleship 
u  given  notice  of  the  day  they  sent  the  goods  to  the  wharf;  had 
"  they  mentioned  in  their  letter  of  the  27th,  that  the  goods  had 
41  been  sent  there  on  the  21st  or  23d,  it  would  not  have  made  any 
"  difference ;  still  the  notice  would  have  been  that  the  goods  were 
u  at  the  wharf  for  the  '  Defiance,'  and  if  insurance  had  been  made, 
u  it  could  not  have  covered  goods  aboard  the  '  Kinloch.'  But  the 
"  loss  arises  from  the  goods  having  been  not  aboard  the  *  Defiance,' 
"but  aboard  the  *  Kinloch,'  which  was  taken.  The  judge,  there- 
"  fore,  cannot  make  the  pursuers  suffer  for  a  negligence  that  did 
"  no  harm.  The  only  point  in  this  case  is,  since  the  pursuers  did 
u  not  write  till  the  27th,  were  they  bound  to  have  inquired  at  the 
"  wharf  whether  the  goods  had  been  despatched  or  not  ?  If  they 
"  had  done  this,  they  might  have  discovered  that  the  goods  had 
44  been  sent  by  the  '  Kinloch  ;'  but  the  judge  apprehends  that  they 
"  were  not  bound  to  make  this  inquiry,  that  in  practice  they  did 
uaU  that  was  incumbent  on  them  in  sending  the  goods  to  the 
u  wbarf;  vide  Heseltines  0.  Arrol  and  Co.,  15th  January  1802 ;  Fac.  Coll.  «t 
41  Eton,  Hammond  and  Co.,  v.  Porteous  and  Dewar,  13th  December  F^-  g^J0'^ 
"  1808,  that  they  were  entitled  to  trust  to  their  being  sent  by  the  xt.,  p.  i& 
"'Defiance,'  and  to  run  all  risks  for  not  having  communicated  the 
"goods  being  at  the  wharf.  For  these  reasons  the  judge  refused 
u  the  petition,  and  decerned  for  payment  of  the  goods." 
*  Note  by  Lord  Ordinary : — 

"From  the  proof  led,  and  the  productions  now  made  in  this 
u  ease,  it  appears,  in  point  of  fact,  1st,  That  the  goods  in  question, 
M  which  the  Judge- Admiral,  by  a  note  subjoined  to  his  judg- 
"  uent,  supposed  to  have  been  sent  to  the  wharf  by  the  persons 
**  who  made  the  furnishings  on  the  21st,  were  sent  no  earlier 
u  than  the  24th  February.  2d,  That  at  the  time  of  their  being 
i;  *nt,  it  was  the  intention  of  the  agent  for  the  Dundee  Shipping 
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"  Company  to  have  sent  them  by  the  smack  '  Defiance,'  though 
"by  a  subsequent  change   of  arrangement  they  were  sent  by 
"the  ' Kinloch.'     3d,  That  the  advice  given  Mr  Stewart  as  t<* 
"  the  despatch  of  his  goods  by  Messrs  Redfern  and  Co.,  was,  by  % 
"  letter  of  Tuesday  27th,  accompanied  by  an  invoice,  a  note  sub^ 
"joined  to  which,  stated  the  goods  as  sent  to  Miller's  Wharf,  cfc^ 
"  *  smack  "  Defiance"  of  Dundee,'  and  the  first  which,  when  t^ 
"  goods  were  sent,  it  had  been  in  view  to  despatch.    4th,  While* 
"  is  admitted  that  no  post  leaves  London  on  Sunday,  and  it  appe^j 
"  that  the  manifest  of  the  smack  '  Kinloch,'  in  which  the  good*  i 
"  question  were,  in  fact,  shipped,  and  which  sailed  on  Sunday  tie 
"  25th,  was  only  despatched  on  Monday  the  26th,  and  could  not 
"  reach  Dundee  earlier  than  the  1st  of  March  ;  that  the  letter  of 
"  advice   and  accompanying  invoice  were,  as  above  stated,  de#- 
"  patched  on  Tuesday  the  27th,  and  must  have  been  received  by 
"  the  respondent  on  the  2d  March. 

"  Under  these  circumstances,  the  ground  of  imputing  undue 
"  delay  to  Messrs  Redfern  and  Co.,  as  to  the  time  of  sending  advice, 
"  which  the  Judge- Admiral  supposed  to  have  been  from  the  21st 
"  to  the  27th  February,  is  materially  narrowed,  from  its  being  now 
"  established,  that  the  persons  employed  to  furnish  them  had  not 
"  sent  the  goods  to  the  wharf  earlier  than  Saturday  the  24th,  so 
"  that  Monday  the  26th  would  seem  to  be  the  earliest  dayoo 
"  which  Redfern  and  Co.  could  have  sent  advice. 

"  Still,  had  it  appeared  to  the  Lord  Ordinary,  that  the  omission 
"  to  insure  was  a  necessary  consequence  of  that  delay,  however 
"  short,  he  might  have  probably  followed  out  the  intention  said  to 
"  have  been  at  one  time  expressed  by  Lord  Gillies,  of  calling  for  a 
"  report  of  merchants  as  to  whether  it  was  or  was  not  to  be  con- 
"  sidered  such  an  undue  delay,  as  was  in  practice  understood  to 
"  throw  the  risk  of  any  loss  imputable  to  it,  on  the  agent  or  other 
"  person  bound  to  give  advice.  But  concurring  with  the  Judge- 
"  Admiral  in  opinion,  that,  as  the  representer  had  sufficient  time 
"  to  have  effected  insurance  on  tbe  goods  after  receipt  of  the  invoice 
"  and  letter  of  advice  on  2d  March,  and,  in  fact,  several  insurances 
"  were  effected  on  goods  shipped  by  the  *  Kinloch'  after  that  date, 
"  while,  by  making  such  insurance  on  goods  by  smack  or  smacks 
"  the  usual  and  accustomed  way,  even  when  the  advice,  as  in  this 
"  case,  names  a  particular  smack,  as  that  by  which  they  are  in 
"  view  to  be  sent,  the  circumstances  of  their  coming  to  be  shipped 
"  in  the  'Kinloch'  in  the  place  of  the  '  Defiance,'  wonld  not  hate 
"  prevented  the  representer  recovering  under  it.  That  the  loss 
"  which  has  here  occurred,  by  the  goods  being  shipped  in  the  '  Kin- 
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On  advising  which,  the  Court  pronounced  this  interlocutor :        1817. 
- — "Alter  the  interlocutor  reclaimed  against,  advocate  the       arnot 
*  cause,  assoilzie  the  petitioner,  and  decern :  Find  the  peti-     OTE  *'ABT 
€c  turner  entitled  to  his  expenses,  allow  an  account  thereof  to  Jan#  2e,  isi3. 
**  be  given  in,  and  remit  to  the  auditor  to  tax  the  same,  and 
**  to  report."*     On   further   reclaiming  petition,  the  Court 
suihered.  Nor.  25, 1813. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  The  constituents  of  the 
appellant  having  sold  goods,  and  made  delivery  of  them  in 
I      due  form,  are  entitled  to  obtain  payment  of  the  price. 
1  2.  The  defence  of  the  respondent,  considered  in  a  general 

■\  point  of  view,  is  a  complaint  that,  by  a  delay  in  notifying  the 
t1  shipment  of  the  goods,  he  lost  his  opportunity  of  effecting 
-|  insurance.  It  is  answered,  that  in  a  case  in  which  it  is 
admitted  that  the  vessels  often  accomplish  their  voyages  in 
as  short  a  time  as  the  post  conveys  letters  by  land,  a  party 
meaning  to  effect  an  insurance  ought  not  to  wait  the  arrival 
of  the  letter  of  advice.  By  doing  so,  he  demonstrates  that 
he  never  had  any  serious  intention  to  effect  insurance.  The 
complaint  about  insurance,  therefore,  is  a  groundless  pretext, 
to  which  no  attention  is  due. 

3.  The  delay  to  send  off  advice  of  shipment  of  goods  from 
Saturday  to  Tuesday  thereafter,  cannot  in  reason  or  justice 
have  the  effect  to  produce  a  forfeiture  of  the  right  to  obtain 
payment  of  the  price.  To  say  that  the  delay  may  prevent 
insurance  from  being  effected,  amounts  to  an  admission  that 
the  remark  already  made  is  correct,  that  a  Scottish  purchaser 
intending  to  effect  insurance  on  goods  commissioned  from 
k  London,  ought  not  to  wait  for  the  arrival  of  a  letter  advising 
that  the  shipment  has  been  made. 

"loch,'  and  that  vessel  being  captured  on  the  2d  March,  cannot  be 
"  considered  as  the  necessary  consequence  of  the  advice  being  sent 
"on  the  27th  in  place  of  the  26th,  under  which  view  he  did  not 
"  feel  the  calling  for  such  a  report  to  be  necessary  or  proper." 
§  Opinions  of  the  judges  : — 

"The  Court  altered  the  judgment  on  these  grounds,  1st,  That 
the  invoice  misled  the  buyer  to  believe  that  the  risk  was  not  com- 
menced till  the  27tb,  and  that  an  insurance  on  that  information 
iroold  have  been  ineffectual,  and  2d,  That  although  no  insurance 
wis  here  made  and  avoided,  the  buyer  was  entitled  to  use  his 
discretion  upon  just  information." 


a:' 


on? 
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1817.  4.  It  is  ascertained,  that  in  practice,  a  London  merchai 

▲BiroT  is  not  bound  to  warrant  that  goods  intrusted  to  a  shippit 
tewabt.  company,  shall  be  transmitted  to  Scotland  by  a  particuL 
vessel  belonging  to  that  company.  Although  the  merchaj 
intimates,  that  the  goods  are  meant  to  be  conveyed  by  oi 
vessel,  yet,  if  the  company  put  them  on  board  another,  he 
not  held  to  be  culpable  on  that  account ;  and  merchants  mo 
adapt,  to  such  accidents,  the  form  in  which  they  effect  ii 
surances.  If  a  merchant,  sending  'goods  on  Saturday,  c 
not  forfeit  his  right  to  the  price  by  a  delay  to  send  advice 
the  shipment  till  Tuesday  thereafter ;  and  if  the  Lond« 
merchants  are  not  bound  to  watch  over  the  operations  of  shi 
ping  companies,  it  follows,  that  the  constituents  of  the  app< 
lant  did  nothing  improper,  when  they  prefixed  to  their  letter 
Tuesday  27th  February  1810,  the  true  date  on  which  it  in 
written,  and  did  not  attempt  to  find  out,  and  intimate  tl 
particular  time  and  manner  in  which  the  shipping  compaoj 
had  transmitted  the  goods  in  question. 

Pleaded  for  the  Respondent — 1.  Periculum  ret  venditor 
necdum  traditcB,  est  venditoris,  if  there  has  been  any  negli- 
gence on  his  part,  in  consequence  of  which  the  vendee  u 
not  enabled  to  take  suitable  precautions  against  loss.  The 
vender  is  guilty  of  negligence  if  he  does  not  notify,  in  <to< 
time,  that  the  goods  sold  have  been  shipped,  and  are  expose* 
to  the  perils  of  the  sea.  Now,  Messrs  Redfern  and  Nettle 
ship,  the  appellant's  constituents,  did  not  give  due  notice;  fo 
though  the  molasses  were  shipped  on  the  24th  February,  the 
did  not  despatch  notice  till  the  27th  February,  so  that  n 
notice  was  given  for  a  period,  during  which  the  voyage  froi 
London  to  Dundee  is  sometimes  completed,  and  a  great  pa' 
of  it  is  always  performed.  By  Redfern  and  Nettleship 
negligence,  the  goods  were  in  risk  during  all  that  peric* 
while  the  respondent  was  not  enabled  to  guard  against  loss. 

2.  If  the  vender  gives  false  information  to  the  vendee,  t 
which  any  precautions  taken  by  the  latter  against  loss  wi 
be  rendered  ineffectual,  the  peril  lies  on  the  vender  an< 
not  on  the  vendee.  But  Redfern  and  Nettleship  gave  fete 
information  to  the  respondent  on  two  points,  either  of  whicl 
would  have  been  fatal  to  any  insurance  which  might  have 
been  effected  by  him ;  First,  The  invoice  was  falsely  dated 
on  the  27th  of  February,  instead  of  the  24th  of  Febroafy 
when  the  goods  were  actually  shipped ;  and  an  underwriter 
insuring  on  the  representation,  that  the  goods  had  not 
been  furnished,   and,   therefore,   could   not  have   been  pd 
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in  hazard,  till  on  or  after  the  27th  of  February,  would  Mi7. 
have  been  liberated,  on  its  appearing,  that  the  hazard  had  ABNOT 
commenced    three   days    before.      Secondly.    Kedfern    and  v- 

STKWABT. 

ICettleship  stated,  that  the  goods  had  been  shipped  on  board 
of  the  "Defiance,"  which  was  an  armed  vessel,  whereas  they 
were  shipped  in  the  "  Kinloch,"  which  was  unarmed ;  and 
any  insurance  proceeding  on  this  false  information,  must  have 
been  void.  Then  information,  too,  in  this  particular,  was 
altogether  without  excuse,  because  they  were  not  entitled, 
without  previous  inquiry,  to  specify  the  "  Defiance"  as  the 
ship  by  which  the  goods  were  to  be  carried.  If  they  had 
inquired,  they  must  have  learned,  that  the  "  Kinloch"  was 
to  be  the  ship ;  one  of  the  two  alternatives,  therefore,  of  ne- 
cessity, follows,  either,  that  they  did  not  inquire,  in  which 
case,  they  ought  not  to  have  mentioned  the  "  Defiance,"  or  if 
they  did  inquire,  they  gave  false  and  erroneous  information. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
"My  Lords, 

u  Being  of  opinion,  that,  if  the  respondent  had  insured  upon 
th»  representation,  he  could  not  have  recovered  from  the  under- 
writer, I  propose  to  your  Lordships  to  affirm  the  judgment." 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- Journals  of  the 
plained  of,  be,  and  the  same  are  hereby,  affirmed.     And  Lo"?».°f 
it  is  further  ordered,  that  the  appellant  do  pay,  or  cause 
to  be  paid  to  the  said  respondent,  the  sum  of  £50,  for 
his  costs,  in  respect  of  said  appeal. 

For  the  Appellant,  Isaac  Espinasse,  C.  Abbott. 

For  the  Respondent,  John  Greenshields,  Fra.  Horner. 


Lieut-General  Simon  Fkazer,  sole  survive 
ing  acting  Trustee  under  the  settlements  [Appellant. 
made  by  the  Hon.  Lieut.-General  Simon  | 
Frazer,  late  of  Lovat,  now  deceased,  J 

Alexander  Macdonell  of  Glcngary,  Respondent. 

House  of  Lords,  28th  March  1817. 

Judicial  Sale — Consignation — Adj udic ation — Calculation 
op  Interest. — The  appellant's  author  was  the  purchaser  at  a 
judicial  sale  of  the  estate  of  Abertarff,  and  the  appellant  objected 
to  pay  or  consign  the  balance  of  the  price,  until  the  debts  still 
affecting  the  estate  sold  were  discharged.     The  Court  of  Session 


1817. 


FKAZKB 

V. 

1ACDONKLL. 
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1817.  ordered  him  to  consign  £738,  6s.  6d.,  and  to  pay  the  reap 
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PEAZER  dent  £1776,  8s.  9d.     In  the  House  of  Lords,  this  was  altei 

v.  holding  that  in  the  circumstances  of  this  case  both  sums  ou 

to  have  been  ordered  to  be  consigned,  and  that  the  said  bala 
ought  not  to  be  paid  to  any  person  or  persons,  without  do 
to  the  appellant. 

This  was  an  action  of  count  and  reckoning  betwixt 
trustees  of  Lieut. -General  Frazer,  and  Alexander  Macdon 
Esq.  of  Glengary,  for  the  balance  of  the  price  remaining 
hands,  of  the  estate  of  Abertarff,  purchased  by  Gene 
Frazer  (in  whose  right  the  appellant  now  was),  at  the  jadk 
sale  of  the  Glengary  estates. 

After  General  Frazer's  death,  his  estates  were  vested 
trustees,  to  whom  he  had  conveyed  them ;  the  appell 
being  the  acting  trustee  on  these  estates. 

The  appellant  acknowledged  a  balance  in  the  trust* 
hands  of  the  price  of  Abertarff,  of  £3514,  15s.  3d.  But 
stated  that  he  was  not  bound  either  to  pay  or  consign  tt 
sum,  until  the  debts  still  affecting  the  estate  sold  by  judici 
sale,  and  due  by  Glengary,  were  discharged,  amounting 
the  sum  of  £2278,  13s.  4d.  And  that  the  £200  overw 
little  more  than  would  cover  the  trustees'  expenses. 

A  remit  was  made  to  an  accountant,  who  reported  tl 
,  following  debts  as  due : — 

John  Kressau,       -             -  -  £134  13  9 

John  M<  Arthur,     -             -  -  19  17  0 

Archibald  Macdonell,         -  -  26     0  0 

The  Crown  Debt,               -  -  758  15  8 

Mrs  Gordon  of  Glenbucket,  -  583  15  9 


£1523     2     2 
Leaving  a  reversion  of  £991,  13s.  Id. 

But  the  appellant  objected  to  this  mode  of  stating  t 
amount.  He  stated  that,  in  estimating  the  subsisting  i 
cumbrances  at  £1523,  the  accountant  had  calculated  errc 
eously,  in  so  far  as  he  only  allowed  interest  on  the  princij; 
sums  due  to  the  creditors  from  the  dates  of  their  respecti 
debts.  Whereas  he  ought  to  have  calculated  interest  on  tl 
accumulated  sums  contained  in  their  adjudication.  Becaoi 
it  is  quite  settled  in  the  law  of  Scotland,  and  is,  indeed, 
thing  of  every  day  s  practice,  that  when  an  adjudication 
led  for  payment  of  a  debt,  the  principal  sum  and  whole  inters 
due  thereon,  are  accumulated  into  one  sum,  which  acewne 


FRAZER 

V. 
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latedsum  bears  interest  from  the  decree  of  adjudication.     It        1817. 
lias  been  settled  by  many  decisions,  as  well  as  by  an  Act  of 
Sederunt,  that  the  decree  of  sale  at  the  instance  of  an  apparent 
heir  has  the  effect  of  an  adjudication  in  favour  of  the  whole 
creditors  who  are  parties  to  the  process.     And  it  has  also 
been  settled,  that  the  whole  sums  due  to  the  creditors  at  the  Creditors  of 
date  of  the  decree  of  sale,  carry  interest  from  the  time  from  July  24,1739; 
which,  by  the  decree  of  sale,  the  price  begins  to  bear  interest,  Maxwell*  t*53* 
the  price  being  deemed  a  surrogatum  for   the  lands  over  Irving  and 
which  the  debts  extend.     This  has  been  settled  in  a  variety  June  20, 1747; 
of  cases,    and    particularly    in    the   well    known    case    of  Murray1^349' 
Brown  t?.  York   Buildings   Company,  17th   January  1792  Blair, 
(Mor.   13,339,  et  Fac.  Coll.,  vol.  x.,  app.   11).     The  title  Mor.  p!  13344. 
of  this  case   given   in   the   Faculty  Collection   of  Reports,  £$  nf$g£ 
is  this, — f  Lands  being  sold  judicially,  the  whole  sums  due  Drummond  ©. 
"  to  the  creditors,   interest  as   well  as   principal,   are  held  Blackwood  v. 
"  as  a  capital  at  the  period  when  the  price  begins  to  bear  j  *|™ 3^ °'767 
" interest."     If  the  interest  on  the  above   debts,  therefore,  ^^P'  13369> 
was  calculated  according  to  this  rule,  there  would  be  debts  No.  4,  Ranking 
due  to  the  amount  of  £2278,  13s.  4d.,  leaving  only  £200  in  f^CoYL^oL 
hands,  which  is  quite  insufficient  to  cover  the  claim  for  ex-  iv» P- 118- 
penses.     Besides,  there  was  a  special  agreement  between  the 
appellant  and  respondent,  by  which  it  was  conditioned,  that 
these  incumbrances  should  be  satisfied  and  discharged ;  and 
the  arrestment  by  Ross  and  Ogilvy  ought  also  to  be  dis- 
charged.    In   answer   to   this,  the   respondent   stated,   that 
General  Frazer  was  not  the  purchaser  at  the  judicial  sale ; 
he  purchased  Abertarff  from  Mr  Hall,  who  bought  it  at  the 
judicial  sale,  and,  therefore,  that  this  mode  of  calculating 
interest  could  not  apply. 

The  Lord  Ordinary  pronounced  this  interlocutor : —  "  Re-  Dec.  2, 1808. 
"pels  the  objection  of  the  sexennial  prescription  which 
"constitutes  the  first,  second,  third,  and  fourth  objections 
"stated  for  Glengary,  namely,  the  mode  of  calculating 
"  interest,  and  of  imputing  payments  of  bygone  interest,  and 
"which  forms  a  counter  objection  on  the  part  of  Lovat's 
"trustees;  upon  the  whole,  on  this  point,  finds  that  the 
"  rule  adopted  by  Mr  Hay  in  his  report,  ought  to  be  followed 
"out to  an  end  in  the  settlement  of  these  accounts,  1st,  As 
"  being  a  rule  which  Mr  Hay  has  stated  in  his  report,  was 
4  agreed  to  by  the  parties  before  him,  and,  according  to 
which,  the  computation  of  the  interest,  and  the  application 

1      of  partial  payments,  was  made  in  regard  to  that  part  of  the 
"  price  of  Abertarff  paid  by  Mr  Hall ;  and  2d,  As  Lovat's 
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"  computation,  though  more  strictly  legal,  would  demaud 
"  an  alteration  of  what  cannot  now  be  effected,  in  regard  to 
"  that  part  of  the  account  which  has  been  adjusted,  while 
"  Mr  Hall  was  the  party ;  and,  therefore,  upon  this  point  of 
u  the  cause,  approves  of  the  rule  adopted  by  Mr  Hay,  the 
u  accountant :  Finds  in  regard  to  Glengary's  gift  from  the 
"  Crown,  and  of  the  final  interlocutor  sustaining  the  validity 
"  of  said  gift,  in  competition  with  Lovat's  trustees,  that 
"  Glengary  is  in  full  right  of  the  debt  contained  in  said  gift, 
"  and  that  any  claim  by  Lovat's  trustees  thereon,  cannot  be 
"  sustained  in  the  present  accounting,  sustains  the  claim  of 
"  Lovat's  trustees,  for  the  articles  of  feu  duty  and  duplicand 
"  thereof,  amounting  at  Whitsunday  1799  to  £77,  15s.  6d., 
"  and  finds  that  Lovat's  trustees  are  entitled  to  credit  for  the 
"sum  as  of  that  date:  Finds  that  there  are  no  sufficient 
"  grounds  for  sustaining  in  hoc  statu  the  alleged  claims  of 
"  John  Kressau,*  John  Macarthur,  and  Archibald  Mac- 
"  donell,  reserving  to  them  or  to  any  who  can  show  they  are 
"  in  their  right  to  claim  upon  the  price,  and  against  the 
"  cautioners  for  the  price,  of  that  part  of  the  estate  of  Glen- 
"  gary,  purchased  at  the  judicial  sale  by  Glengary  himself; 
"  sustains  the  application  of  the  partial  payment  of  £200 
"  sterling  to  Mr  William  Macdonell,  upon  9th  October  1784, 
"  in  extinction,  1st,  Of  the  interest  due  at  that  date,  of 
"  £89,  5s.  7d.,  and  the  residue  to  account  of  the  principal 
"  then  due,  and  decerns  upon  these  points  accordingly." 
Dec.  22, 1810.  After  further  discussion,  the  Lord  Ordinary  of  this  date 
pronounced  this  interlocutor : — "  Having  considered  this 
"  report  with  the  objections  thereto  for  the  trustees  of  Lovat, 
u  and  answers  for  Glengary,  and  having  resumed  considera- 
"  tion  of  the  former  reports  and  proceedings  in  the  cause, 
"  and  heard  parties  thereon,  ordains  the  trustees  of  Lovat  to 
"  consign  in  the  hands  of  the  Bank  of  Scotland  £738,  6s.  6d. 
"  for  answering  claims  not  yet  adjusted  in  the  ranking, 
"  subject  to  the  orders  of  Court ;  and,  in  the  meantime, 
u  decerns  and  ordains  the  trustees  of  Lovat  to  make  pay- 
"  ment  to  the  said  Alexander  Macdonell  of  Glengary  of  the 


^ 


*  The  objection  to  this  person's  claim  of  £75  was,  that  the 
bills  constituting  the  same,  were  granted  by  a  married  woman, 
and,  therefore,  null  and  void.  The  objections  to  Macarthur, 
and  MacdonelTs  claims  were  objections  in  point  of  form,  but 
they  formed  do  part  of  the  question  here  appealed. 
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"sums  of  £991,  13s.  Id.,  and  £784,  15s.  8d.,  mentioned  on        isn. 

u page  15  of  this  report,  both  amounting  to  £1776,  8s.  9d.      FUAJ5EB 

u  sterling,  being  the  remainder  of  the  balance  ascertained  by   ma  D%BLIto 

u  the  report  to  be  due  by  them,  of  the  price  of  Abertarff; 

"  and  if  these  sums  are  not  paid  and  consigned  as  aforesaid 

"  by  the  term  of  Candlemas  next,  allows  an  interim  decree 

u  to  go  out  and  be  extracted  at  the  instance  of  the  said  Alex- 

u  ander  Macdonell    of   Glengary,   against    the   trustees  of 

"Lovat,  for   payment  and  consignation   as   aforesaid,  and 

"  decerns  accordingly,  reserving  to  the  parties  to  be  further 

"heard  on  the  question  of  interest  and  expense,  and  upon 

"  the  claims  of  Archibald  Macdonell,  Kressau,  and  the  heirs 

u  of  John  Macarthur,  as  accords."  June  12,  isii. 

On  two  several  reclaiming  petitions  to  the  Court,  the  Court   uy5f  18lL 
adhered,  and  afterwards  decerned  for  expenses,  of  this  date.     July  11,  i8ii. 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords  by  the  appellant. 

Pleaded  for  the  Appellant. — By  the  law  of  Scotland,  an 
onerous  purchaser  is  not  obliged  to  pay  the  price  of  lands,  so 
long  as  real  incumbrances  affecting  the  same  are  undis- 
charged. A  decreet  of  adjudication,  with  the  recorded  abbre- 
viate thereof,  adjudging  the  lands  in  security  of  a  debt, 
Anders  the  debt  heritable,  and  a  real  lien  and  incumbrance 
over  the  lands  contained  in  the  decree,  in  virtue  of  which  the 
creditor  may  enter  into  possession  and  levy  the  rents ;  and 
tfter  the  expiry  of  the  legal,  and  declarator  to  that  effect,  he 
may  transfer  his  right  into  one  absolute  and  irredeemable. 
General  Frazer  was  an  onerous  purchaser  of  the  lands  of 
Abertarff  from  Mr  Hall,  in  1778.  These  lands  Mr  Hall  had 
purchased  at  a  judicial  sale  of  the  bankrupt  estate  of  Mac- 
donell of  Glengary  in  the  year  1769,  and  the  appellant  has 
tan  decerned  to  pay  to  the  respondent  the  far  greater  balance 
of  the  price,  and  to  consign  in  bank  the  remainder  beyond 
his  control,  notwithstanding  that  adjudications  for  debts  to 
Ae  amount  of  that  balance  or  nearly  so,  remain  undischarged. 
The  decree  of  sale  at  the  instance  of  an  apparent  heir  having, 
oy  law,  the  effect  of  a  general  adjudication  for  behoof  of  the 
*hole  creditors  whose  claims  and  interests  are  produced  in 
the  ranking,  and  having  also  the  effect  of  accumulating  their 
respective  debts,  whether  consisting  of  principal,  interest,  or 
°f  sums  not  bearing  interest  by  law  at  the  time,  into  one 
capital  or  accumulated  sum  bearing  interest  from  the  term 
of  Whitsunday  1769,  the  appellant  is  not  bound  to  pay  or  con- 
^gn  until  these  incumbrances  are  discharged. 
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2.  Besides,  it  was  here  specially  covenanted  and  agrc 
between  the  appellant  and  respondent,  that  before  maki 
payment  of  the  balance  of  the  price  of  Abertarff,  the  app 
lant  and  General  Frazer's  cautioner  are  "entitled  to 
"  satisfied  that  the  debts  and  incumbrances  affecting  the  si 
"  purchase,  shall  be  fully  extinguished  and  discharged." 

3.  The  question  as  to  the  accumulation  of  interest,  a 
the  question  in  regard  to  the  debts  of  Macarthur,  Kress 
and  Macdonell  having  been  reserved  in  the  judgment  1 
future  discussion,  there  appears  to  be  a  manifest  inconsisten 
in  ordering  the  greater  part  of  the  fund  to  be  paid  over 
Glengary,  and  the  lesser  part  to  be  consigned.  Besides,  tl 
fund  is  ordered  to  be  paid  over  to  Glengary  and  not  to  t 
creditors  whose  debts  are  still  outstanding  upon  adjudicate 
affecting  the  estate  undischarged. 

Besides,  the  arrestment  used  by  Messrs  Ross  and  Ogi! 
in  the  hands  of  the  appellant,  ought  also  to  be  legally  £ 
effectually  loosed  to  the  full  extent  of  the  same. 

Pleaded  for  the  Respondent. — The  appellant  does  not  < 
pute  the  extent  of  the  balance  against  him,  which  araou 
to  £2514,  15s.  3d.  The  appellant  maintains  that  he  cam 
with  safety  pay  or  consign  in  terms  of  the  judgment  of  i 
Court ;  but  this  plea  is  wholly  unfounded,  for  he  may  wii 
entire  security  make  payment  and  consignation  agreeably  1 
the  interlocutors  of  the  Lord  Ordinary  and  the  Court.  Is 
The  appellant  is  in  perfect  safety  to  make  consignatioi 
This  is  so  clear  that,  in  arguing  against  it,  he  pleaded  nc 
that  he  was  exposed  to  any  hazard  by  consignation,  but  ths 
it  was  more  expedient  that  the  money  should  remain  in  h 
hands,  than  be  lodged  in  a  bank.  But  if  he  be  safe,  it  is  n 
concern  of  his  where  the  money  shall  be  placed,  since 
neither  does,  nor  ever  can,  belong  to  him.  To  the  plea  • 
expediency,  the  statutory  provision  and  the  practice  of  tl 
Court  in  multiplepoiudings,  afford  a  sufficient  answer.  At 
certainly  there  has  rarely  any  case  occurred  in  which  it  h 
been  more  evidently  the  object  of  a  debtor  to  retain  mon« 
by  means  of  wanton  litigation,  than  the  one  under  appeal. 

2.  The  appellant  is  in  safety  to  pay  the  £1776,  8s.  9< 
because  the  order  of  the  Court  is  a  sufficient  exoneration 
a  purchaser  in  a  judicial  sale  with  regard  to  the  price,  if  1 
pays  in  obedience  to  such  order ;  aud,  secondly,  because  tl 
debts  due  to  the  Crown  and  Mrs  Gordon,  and  to  Archibal 
Macdonell,  are  now  out  of  the  question,  because  neither  tb 
Crown    nor  Macdonell    have   made    any   claim,   and  Mn 


1817. 


FRAZER 

V. 

MACDONELL. 
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Gordon's  debt  has  been  proved  to  be  extinguished.  The 
only  other  debts  are  those  of  Kressau's  or  Macarthur's  repre- 
sentatives. It  has  been  shown  that  they  are  groundless,  but 
supposing  them  good,  their  amount,  according  to  the  accoun- 
tant's report,  is  only  £154,  10s.  9d.,  and  the  sum  ordered  to  » 
be  consigned,  is  sufficient  to  meet  it. 

After  hearing  counsel, 

The  Lords  find,  that  under  the  circumstances  of  this  case,  Journals  of  the 
the  whole  of  the  balance  due  from  the  trustees  of  Lovat,  Lords, 
of  the  price  of  Abertarff,  ought  to  have  been  consigned 
in  the  same  manner  as  the  sum  of  £738,  6s.  6d.,  is  by 
the  interlocutor  of  the  22d  of  December  1810,  ordered 
to  be  consigned ;  and  that  such  balance,  when  so  con- 
signed, ought  not  to  be  paid  to  any  person  or  persons, 
without  notice  to  the  trustees  of  Lovat.  And  it  is 
further  ordered,  that  with  this  finding,  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to 
review  the  several  interlocutors  complained  of,  and  to 
do  therein  as  shall  be  just. 

For  the  Appellant,  John  Clerk,  J.  S.  More. 
|       For  the  Respondent,  Sir  Sand.  Romilly,  J.  H.  Forbes. 


Appellant ;  1817. 


TOWABF 

Respondent.       aellabs. 


fioBEBT  Towart,  Victualler,  Glasgow, 

Alexander  Sel^ars,  sometime  Weaver  in' 
Glasgow,  afterwards  in  Kirkintulloch, 

House  of  Lords,  16th  May  1817. 

Ihsakitt — Proof — Admissibility  of  Deposition  of  an  aged 
Testamentary  Witness — Objection  to  Witness — Interest 
—Agency. — (1)  Circumstances  in  which  deeds  were  reduced, 
on  the  ground  of  insanity.  On  appeal  to  the  House  of  Lords, 
the  interlocutors  reversed.  (2)  A  deposition  was  taken  before 
a  Magistrate  ex  parte  from  an  aged  testamentary  witness,  eighty- 
three  years  of  age,  in  anticipation  of  an  action  being  raised  to 
reduce  the  deed ;  this  was  refused  to  be  received  in  evidence 
after  his  death.  (3)  Held  the  deposition  of  a  witness  was  not 
to  be  opened  up,  whose  testimony  had  been  objected  to  on  the 
ground  of  interest,  and  acting  as  agent  for  the  appellant. 

James  Maitland  was  owner  of  some  heritable  subjects  situ- 
*kd  in  Glasgow ;  and  having  become  embarrassed  in  his  cir- 
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1817.        cumstances,  he  found  it  necessary  to  execute  a  trust-deed 


towabt      1783,  for  behoof  of  his  creditors.     The  trustees  were  e 

»•  powered  by  this  trust-deed,  to  sell  the  subjects  for  payinc 

of  the  grantor's  debts,  and  they  were  taken  bound  to  p 

oyer    the    reversion,    if  any,   to  James    Maitland,    or  t 

heirs.  • 

Robert  Towart,  the  appellant,  was  married  to  James  Ma 
land's  sister ;  and  he  was,  besides,  his  largest  creditor.  Bj 
transaction  with  the  trustees,  he  proposed  to  pay  all  the  a 
pellant's  debts,  on  getting  a  conveyance  from  the  trustees 
the  subjects  then  under  their  management.  The  truster 
accordingly,  executed  a  disposition  in  favour  of  him  and  " 
wife,  containing  the  same  powers  and  conditions,  that  wer^ 
July  s,  1784.     the  original  trust-deed,  and  on  this  they  were  infeft. 

Thereafter,  by  another  deed,  in  consideration  of  the  obl5, 
tion  undertaken  by  the  appellant,  and  the  present  payment 
an  annuity  yearly  to  James  Maitland,  the  latter  renounced  j 
Aug.  28,1784.  reversionary  interest  in  these  subjects,  and  discharged  tJ 
appellant  and  his  wife  of  all  claims  competent  to  him  undt 
the  trust-deed  or  otherwise ;  and  declared  these  subjects  to  h 
heritably  and  irredeemably  vested  in  them,  and  their  heirs  ii 
all  time  coming. 

A  few  years  before  his  death,  James  Maitland  had  ex- 
ecuted a  general  settlement  in  the  appellant's  favour  of  what- 
July  17, 1798.   ever  property  should  belong  to  him  at  the  time  of  his  death. 

James  Maitland  died  in  the  year  1806,  without  being 
aware  that  there  existed  any  relation  by  blood,  except  his 
own  sister  (the  appellant's  wife),  and  her  issue,  who  all  pi* 
deceased  him. 

But  sometime  after  his  death,  a  claim  was  made  by  the 
respondent ;  which  was  followed  up  by  the  present  action  <A 
reduction,  brought  to  set  aside  the  four  deeds  above  men' 
tioned,  on  the  ground  chiefly,  that  previous  to  their  date, 
James  Maitland  was  insane,  and  incapable  of  concluding  any 
legal  transaction. 

The  appellant  denied  in  toto  the  fact  of  incapacity  from 
insanity;  but  admitted  that  he  had  contracted  habits  of idle* 
ness  and  drinking,  but  when  sober,  was  intelligent  and  m 
full  possession  of  his  mental  powers. 

A  proof  having  been  allowed,  several  objections  in  thecoma 
of  the  same  were  stated  and  disposed  of  by  the  Court. 

Before  the  summons  was  brought  into  Court,  the  defender, 
apprehensive  that  he  might  loose  the  benefit  of  the  testimony 
of  Mark  Reid,  the  only  testamentary  witness  then  alive,  who 
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was  eighty-three  years  of  age,  applied  to  a  magistrate  to  have        isn. 
his  deposition  taken,  which  was  done  accordingly.     He  after-      TOWABT 
wards  died  before  the  action  was  brought,  and  the  defender  v- 

having  tendered  this  deposition  in  the  proof,  its  production 
**as  objected  to.  The  Lord  Ordinary  refused  to  allow  this, 
and  ordained  the  deposition  to  be  withdrawn.  On  reclaim- 
ing petition  to  the  Court,  their  Lordships  superseded  deter- 
mining this  point,  until  the  cause  should  be  before  the  Court 
for  advising. 

Another  objection  was  stated  in  the  course  of  the  proof,  to 
the  testimony  of  Peter  Peterson,  which  was  rested  on  two 
grounds,  First,  That  he  was  the  appellant's  confidential 
agent;  and  Secondly,  That  he  had  a  direct  interest  in  the 
cause,  from  holding  an  heritable  security  granted  by  the  appel- 
lant over  the  property,  and  from  being  cautioner  for  loosen- 
ing the  arrestments,  which  the  respondent  was  advised  to  use 
on  the  dependence,  in  the  hands  of  the  tenants  on  the  pro- 
perty. The  evidence  of  Peter  Peterson  was  allowed  to  be 
taken  by  the  Commissioner,  and  sealed  up  to  abide  the  de- 
cision of  the  Court  on  the  objections  taken. 

The  Lord  Ordinary  (Craigie)  allowed  his  deposition  to  be 
opened,  and  to  form  a  part  of  the  proof,  reserving  all  objection 
to  his  credibility. 

The  Court,  of  this  date,  pronounced  this  interlocutor :  July  io,  1812. 
u  The  Lords  refuse  to  open  up  the  deposition  of  Peter  Peter- 
"son,  and  find  that  in  hoc  statu  it  can  form  no  part  of  the 
u  proof,  and  in  so  far  alter  the  interlocutor  complained  of." 
When  the  general  import  of  the  proof  was  estimated,  it  ap- 
peared, that  of  the  eighty-one  witnesses  examined,  thirty-one 
of  these  concurred  in  thinking  James  Maitland  insane,  and 
fifty  agreed  in  thinking  him  of  sound  mind.  Many  of  the 
latter  had  superior  opportunities  of  judging. 

Thereafter  the  Court  pronounced  this  interlocutor  on  the 

^ferite :  "  Sustain  the  reasons  of  reduction  of  the  deeds  ex-  Feb.  l,  lsu. 

"ecuted  in  the  years  1784  and  1798,  challenged,  and  reduce, 

u  decern,  and  declare  accordingly ;  and  as  to  the  other  deeds 

u  challenged,  repel  the  defences,  and  also  reduce  the  same, 

as  titles  to  the  subjects  in   question,  and  find  that  they 

only  can  be  considered  as  a  security,  and  as  entitling  the 

*  defender  to  be  heard  in  the  accounting,  and  reduce,  decern, 

md  declare  accordingly ;  and  remit  to  the  Lord  Ordinary 

to  proceed  in  the  accounting  between  the  parties,  and  to 

taar  counsel  thereon,  and  on  the  other  conclusions  of  the 

libel,  and  to  do  therein  as  he  shall  see  cause :  Find  the 
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1817.        "  pursuer  entitled  to  expenses,  ordain  an  account  thereof 


Feb.  18, 1814. 


"  be  given  in,  and  remit  to  the  auditor  to  tax  the  same,  ai 
"  to  report." 

On  two  several  reclaiming  petitions  the  Court  adhered. 
Mar.  io^  1*814.        Against  these  interlocutors  the  defender  (appellant)  broug 
y  14, 1814.   tne  p,^^  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  pursuer  (respondent)  u 
dertook  to  prove,  that  the  grantor  of  the  deeds  under  redo 
tion  was  insane.  He  cannot  deny  as  to  the  import  of  tl 
proof  that  at  least  the  evidence  is  contradictory;  but  t] 
appellant  maintains,  that  on  a  due  consideration  of  its  whc 
import,  the  evidence  decidedly  preponderates  in  favour  of  t 
appellant,  although  even  were  that  more  doubtful  than  it 
the  presumption  of  law  would  undeniably  be  in  favour 
the  settlements. 

The  witnesses  of  the  respondent  are  not  only  contradict 
by  those  of  the  appellant,  but  they  contradict  each  other 
innumerable  circumstances,  many  of  which,  too,  of  grei 
importance.  In  particular,  in  regard  to  James  Maitland' 
intemperate  habits,  they  are  completely  at  variance  with  eacl 
other — some  stating  that  he  was  a  confirmed  drunkard,  and 
others  stating  the  very  reverse. 

Besides,  in  all  the  respondent's  witnesses  there  is  an  evident 
tendency  to  exaggerate,  and  when  closely  pressed  as  to  the 
grounds  of  their  opinions,  that  tendency  is  quite  manifest,  some 
pointing  out,  as  a  proof  of  his  supposed  derangement,  the  negli- 
gence of  his  dress,  and  the  outward  appearance  so  naturally 
arising  from  his  depraved  habits ;  and  others  resting  their  con- 
viction of  his  madness  on  frequent  starting,  talking  loud,  and 
other  peculiarities  and  eccentricities  of  manner,  which  have 
been  remarked,  not  unfrequently,  in  men  of  the  most  indis- 
putable talents  and  soundest  judgment.  Such,  however,  was 
the  criteria  on  which  they  arrived  at  the  conclusion  ;  but  it  is 
quite  evident,  that  the  question  cannot  be  determined  by  the 
opinion  of  such  judges,  but  by  the  evidence  of  the  fact  itself; 
and  on  the  conduct  which,  for  the  most  part,  he  manifested 
in  the  affairs  of  life.  The  subject  of  insanity,  it  is  well  known, 
is  a  difficult  question,  even  among  medical  authorities,  whose 
opinions  are  exceedingly  various,  and  no  one  has  yet  been 
completely  successful  in  giving  a  correct  definition  of  it.  Bu1 
there  is  less  difficulty  in  approaching  the  question  here,  whet 
you  have  fifty  against  thirty-one  stating,  that  the  man  was  c 
quite  sound  judgment. 

2.  Even  supposing  the  result  of  the  evidence  to  be  doub 
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fill;  no  sufficient  reason  has  been  shown  for  not  permitting       1817. 
the  deposition  of  Mark  Reid  (taken  under  circumstances  that      TOWABT 
rendered  any  other  procedure  to  secure  it  impossible),  to  form     gE  J^ 
a  part  of  the  proof  in  process.     By  interlocutor  of  the  18th 
February  1812  the  Lord  Ordinary  refuses  to  permit  it  to  be 
received.    But  a  petition  having  been  presented  against  that 
judgment,  the  Court,  by  their  interlocutor  of  the  5th  June 
in  the  same  year,  superseded  determining  on   the  prayer 
thereof,  until  the  state  of  the  process  should  come  to  be 
advised.   And  yet,  when  the  process  was  advised,  no  decision 
00  this  point  is  made,  so  that  the  point,  whether  Mark  Beid's 
evidence  should  form  a  part  of  the  proof,  remains  still  unde- 
termined. 

3d,  There  is,  further,  no  sufficient  ground  in  this  case,  for 
not  admitting  Mr  Peterson  as  a  competent  witness,  reserv- 
ing consideration  of  the  credibility  which  may  be  due  to 
his  deposition  as  the  agent  of  the  appellant.  In  the  cases 
ofM'Latchie  v.  Brand,  House  of  Lords,  27th  November  Ante,  vol.  u., 
1771;  and  M'Alpine  v.  M'Alpine,  2d  December  1806  (Mor.  V'BU' 
App.  1,  witness  No.  4),  the  agents  of  parties  in  the  cause 
*ere  admitted  as  witnesses,  under  circumstances  very  much 
resembling,  and,  indeed,  much  stronger  than  any  in  the  pre- 
sent question.  In  the  latter  of  these  cases,  as  in  the  present, 
the  agent  had  executed  the  deeds  under  reduction ;  and  was 
necessarily  the  best  witness  to  those  circumstances  in  which 
Acre  must  always  be  a  penuria  testium.  And  as  to  the  other 
pound  of  objection  against  Mr  Peterson,  namely,  that  of 
interest  in  the  issue  of  the  cause,  it  is  plain,  from  the  respon- 
dents own  admission,  that  whatever  interest  he  may  have,  is 
merely  contingent,  which  has  never  been  sustained  in  any  one 
'scent  case,  as  sufficient  to  affect  the  admissibility  of  witnesses, 
although  it  may  have  some  influence  on  their  credibility. 

Pleaded  for  the  Respondent. — 1st,  On  the  question  as  to 
the  opening  the  deposition  of  Peter  Peterson,  it  is  enough  to 
*y,  that  he,  as  the  confidential  agent  for  the  appellant,, 
Prised  all  the  legal  proceedings  in  the  cause,  and  among 
°thers,  his  own  examination  as  a  witness.  He  had  also  a 
direct  interest  in  the  issue,  having  obtained  an  heritable 
•ecurity  to  a  considerable  amount  over  the  property  in  question 
from  the  appellant. 

2d,  On  the  merits ;  it  has  been  proved  that  James  Mait- 
iand  was  insane  at  the  date  of  the  deeds  which  have  been 
reduced  at  the  respondent's  instance,  as  nearest  heir  on  the 
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1817.'  After  hearing  counsel, 


TOW  ART 

v.  Lord  Chancellor  (Eldon)  said, 


"  My  Lords, 

"  I  do'  not  agree  that  this  is  an  extremely  important  case ;  f 

as  on  the  one  hand,  justice  is  always  anxious  to  protect  persons 

weak  minds  from  their  own  acts,  and  where  insanity  is  establish 

at  the  time  the  deeds  are  executed,  will  set  them  aside,  wheth 

in  their  nature  such  as  ought  to  be  executed  or  not ;  so  on  t 

other  hand,  if  a  man  of  weak  intellect  executes  a  deed  whj 

would  not  be  proper  if  executed  by  a  man  of  the  strongest  mil 

it  is  not  for  us  to  say,  that,  because  God  has  at  one  mom« 

afflicted  a  person  with  such  a  malady,  he  shall,  therefore,  never  i 

restored  so  as  to  be  competent  effectually  to  do  an  act  whiea 

moral  and  good  man  would  think  it  most  proper  to  do.    Tb 

principle  in  our  law  is  clear ;  and  I  do  not  know  any  difference  h 

that  respect  between  the  principle  in  our  law,  and  that  of  the  lav 

FauMer  r.        of  Scotland.     I  remember  the  case  of  a  gentleman,  who  was  cod 

Silk,  in  K.  B.,   fine(j  for  80me  years  in  a  house  for  the  reception  and  care  of  inrau 

Dec.  9, 1811.  tt    i     i      i     .  i  -  i        -.         ,         ,.        .  .       *  i* 

3  Camp., p.  156.  persons,     lie  had  a  lucid  interval,  and  made  a  disposition  of  lui 

property,  which  was  exactly  that  which  he  ought  to  have  made, 
having  regard  to  the  circumstance,  that  he  had  before  provided 
for  some  members  and  not  for  other  members  of  his  family;  and 
that  which  he,  before  his  insanity,  communicated  to  a  friend,  b< 
intended  to  make ;  and  he  did  it  under  a  sense  of  his  situation 
and  the  impression  that  no  time  was  to  be  lost,  and  to  protec 
himself  against  a  relapse.  That  was  held  to  be  a  good  deed 
For  the  question  is  not,  whether  a  man  has  been  insane,  bo 
whether  he  has  recovered  that  quantum  of  disposing  mind  at  tbi 
time  he  executes  the  deed,  which  ought  to  give  it  effect. 

"  Another  principle  which  we  may  safely  lay  down,  is  this,  i 
property  has  been  disposed  of  twenty  or  thirty  years  before,  for 
mally,  and  with  the  concurrence  and  assistance  of  individuals  c 
good  character ;  and  if  that  disposition  is  not  quarrelled  with  t 
speedily  as  may  be,  and  only  challenged  when  the  parties  bes 
acquainted  with  the  whole  circumstances  of  the  transaction,  ar 
dead  and  gone,  it  is  dangerous  to  set  aside  that  disposition  at  tb 
distance  of  twenty  or  thirty  years,  upon  a  ground  so  fallible  I 
human  memory,  and  testimony  as  to  the  state  of  the  person  makinj 
that  disposition  at  other  moments  without  at  all  applying  to  tb 
moment  when  he  executes  the  deed. 

"  After  these  general  observations,  see  what  these  deeds  an 
On  the  20th  December  1783,  he  makes  a  disposition  of  his  pK 
perty,  proceeding  upon  this  narrative:  "That  I  am  at  presei 
4  owing  to  sundry  persons  considerable  sums  of  money,  which 
'  am  unable  to  repay,  but  which  it  is  most  just  and  reason** 
'  should  be  paid  and  discharged  as  soon  as  possible ;  that  I  ha 


CASES  ON  APPEAL  FROM  SCOTLAND.       307 

'  no  other  fund  for  that  purpose,  but  the  heritable  subjects  after        1817. 
c  described,  from  which  I  expect  a  considerable  reversion  will  arise 

.  *  TO  WART 

to  me  after  payment  of  my  debts ;  but  from  my  particular  situa-  v. 

'  tion  at  present,  I  incline  to  trust  the  management  of  my  affairs      8ELI-AR8- 
1  to  tee  persons  after-named,  my  creditors  and  friends,  in  whom  I 

*  bare  an  entire  confidence."  What  the  particular  situation  was 
I  do  not  know ;  the  witnesses  are  in  their  graves ;  but  one  of  the 
witnesses  to  the  deed  of  1798,  in  which  he  recites,  that  he  was 
apt  to  be  made  the  worse  of  liquor,  and  to  be  imposed  upon  by 
designing  persons,  says,  that  he  read  it  over  himself,  took  it  away 
wkk  him,  and  kept  it  by  him  for  sometime,  and,  at  a  second  meet- 
ing, executed  it.  In  the  recital  to  this  deed  of  20th  December 
1788,  he  might  perhaps  allude  to  the  calamity  with  which  he  had 
been  afflicted.  But  if  God  afflicted  me  two  years  before  with  such 
a  calamity,  and  I  made  a  disposition  of  my  property,  reciting,  that 
I  was  afraid  of  the  consequences  of  a  relapse,  whether  it  were 

the  fear  of  imprudence,  as  in  the  Middleton  case,  or  the  fear  of  Middleton  v. 
dbease ;  is  it  to  be  held,  that  because  a  man  recites  that  reason  fy£  jS* 
for  doing  the  very  thing  which  he  ought  to  do,   he  is,  there-  391. 
few,  not  sufficiently  recovered  to  rendered  him  competent  to  do 
that  act  ?      Then  the   narrative  proceeds  : — «  Therefore,    I    do 

*  hereby,  with  the  special  advise  and  consent  of  James  Blair,  my 
'grandfather/  &c ;  so  that  he  was  acting  by  the  advice  and  with 
the  consent  of  his  grandfather,  Glen  and  Scott,  who,  in  this 
year,  1783,  had  been  engaged  in  many  transactions  with  Mait- 
kod,  making  no  objection ;  and  this  is  no  small  circumstance  in 
the  absence  of  other  evidence  as  to  his  state  of  mind  at  the 
talent  of  executing  the  deed.  The  trustees  were  in  the  first 
place  to  sell  parts  of  the  property  for  payment  of  the  grantor's 
debts,  without  any  control  from  him.     That  clause  is  not  uncommon 

hi  instruments  in  this  part  of  the  island,  and  here  again,  I  refer  Middleton, 
to  the  case  of  Chirk  Castle  estate.  ui  'HP**- 

"  I  wish  to  call  your  Lordships'  attention  particularly,  that  at 

the  time  the  deed  was  executed,  he  was  aware  that  he  had  to 

Wend  suits  carried  on  against  him  by  this  To  wart;  and  there 

via  a  special  provision  in  the  deed,  that  the  trustees  should  be 

«t  liberty  to  defend  the  two  processes,  one  before  the  Court  of 

Session,  the  other  before  the  Magistrates  of  Glasgow.     This  deed 

■ppears  to  have  been  executed  with  great  particularity  as  to  the 

date,  the  names  of  the  witnesses,  and  the  name  of  the  writer  of 

the  deed.     Then,  with  reference  to  the  deed  of  December  1783, 

Glen  and  Stcot,  who  had  been  concerned  with  the  grantor  in  that 

year  in  certain  bills  of  exchange,  and  transactions  of  business,  and 

who,  as  far  as  we  know,  were  respectable  persons,  are  parties  to 

it,  and  they  are  to  sell  and  pay  his  debts,  and  give  the  reversion  to 

the  grantor;  and  all  this  with  the  concurrence  of  his  grandfather. 

u  Then  it  is  said,  that  Maitland  enlisted  as  a  soldier,  and  was 
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8ELLAR8. 


tcwart      t0  many  worthy  and  sensible  men.     And  they  fix  upon  cert 
v.  acts,  which  might  be  material  if  they  had  applied  to  the  mom 

of  executing  the  deed. 

"  Then  the  deed  of  6th  July  1784,  proceeding  upon  the  narrat 
of  the  trust-deed  of  1783,  and  the  purpose  for  which  it  i 
granted,  was  executed.  It  does  not  appear  that  Maitland  himi 
was  a  party  to  this  deed.  But  then,  consider  what  a  man  n 
rationally  do.  Blair,  the  grandfather,  or  Glen  and  Scott,  had 
authority  to  execute  this  deed  of  July  1784,  unless  they  had 
consent  of  Maitland  ;  and  you  must  suppose  that  they  were  8ft 
fled  that  they  had  his  consent,  unless  they  meant  to  be  reap 
sible  for  the  acts  of  Towart  and  his  wife,  which,  without  t] 
consent,  they  would  be. 

"  Then  the  deed  of  August  28,  1 784,  was  executed ;  and  fro 
this  it  appears  that  Maitland  was  served  heir  to  his  grandfathe 
and  duly  infeft  on  the  17th  August  1784,  a  circumstance  of  gra 
importance,  though  not  noticed  in  the  reasoning;  and  wb 
follows  upon  that  ?  A  sale  of  a  certain  parcel  of  the  land  to  oc 
Armour,  and  a  wadset  for  £100  on  the  18th  August.  Is  » 
this  a  transaction  that  deserved  some  attention  ?  One  who  wj 
supposed  to  be  insane,  served  heir  to  his  grandfather,  and  infe 
on  the  17th  August,  and  selling  and  mortgaging  his  property  t 
the  18th !  Then  it  recites  that  the  debts  which  he  owed  had  btf 
paid  by  Towart ;  and  here  be  it  noticed  that  Glen  was  a  credit) 
to  the  amount  of  £144,  and  was  paid  his  debt  under  these  instn 
ments ;  and  then  he  conveys  the  property  to  his  sister  and  1m 
husband,  subject  to  the  payment  of  £100  mortgage  money  ai 
of  an  annuity  of  £13,  and  £3  per  annum  for  clothes  to  himself 

"  It  was  said  that  he  would  not  have  executed  this  deed,  if  i 
had  not  been  insane.  Now,  I  don't  say  that  if  he  had  been  insun 
the  deed  would  have  stood,  though  the  consideration  had  bee 
more  than  sufficient.  But  still  that  is  a  circumstance  to  b 
attended  to ;  and  the  only  evidence  we  have  here  is,  that  tb 
consideration  was  more  than  sufficient.  But  if  it  had  bees  Itf 
he  might  have  intended  to  make  a  gift  to  his*  sister  and  her  hoa 
band ;  and  a  payment  of  this  description  was  well  enough  cal 
culated  for  a  person  in  his  situation,  and  the  use  which  he  mad 
of  the  money  when  he  received  it.  Before  the  commences)* 
of  this  process,  all  the  witnesses  to  this  deed  were  dead,  exrtf 
one,  of  the  name  of  Reid.  Reid  also  died  before  he  could  b 
examined  in  the  cause  ;  but  he  had  been  examined  on  this  subj* 
before  a  magistrate  of  Glasgow  and  two  witnesses.  His  depot 
tion  was  not  admitted ;  but  the  objection  to  it  might  have  Vet 
waived,  and  there  appears  to  have  been  no  bad  reason  for  i 
listing  upon  it. 

"  We  have  no  means,  therefore,  of  knowing  the  state  of  Ma 
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evidence,  till  the  execution  of  the  deed  of  1798,  which  was  a  mortis      TOWAKT 
caw  disposition.     This  deed  bears  on  the  face  of  it,  that  Mait-  v. 

land  had  favour  and  affection  for  his  sister,  and  one   of  the 


i  speaks  to  the  admission  by  Maitland,  that  he,  in  fact, 

had  that  favour  and  affection.     The  witnesses  say  that  he  read 

this  disposition  aloud,  that  he  said  he  would  think  about  it,  took 

it  away  with  him,  and  afterwards  signed  it.     Then,  as  to  the 

only  instrument,  the  witnesses  to  which  were  alive,  they  speak 

to  his  sanity ;  and  though  they  might  have  judged  wrong,  they 

aunt  have  been  convinced  that  he  was  of  sane  mind  when  he 

eiecnted  it.     This  deed  professes  to  give  over  all  the  property  and 

all  the  claims  which  he  then  had,  or  might  have  at  the  time  of 

kk  death ;  and  then  he  states  that  he  was  apt  to  be  made  the 

tone  of  liquor,  and  liable  to  be  imposed  upon,  and,  therefore, 

does  this  act.     And  is  it  to  be  said  that,  because  he  chooses  to 

allege  that  reason,  which  is  the  true  one  ;  therefore,  this  and  the 

other  deeds  are  bad,  though  not  quarrelled  with  till  1808,  the 

ittpondent  being  in  a  situation  which  enabled  him  to  challenge 

them  at  a  much  earlier  period  ? 

"Then  the  case   comes  to  this,  supposing  Maitland  to  be  a 

weak  or  insane  man,  if  he  was  sane  at  the  time  he  executed  these 

deeds,  his  sanity  at  these  moments  is  sufficient  to  sustain  them.  _ 

»  •    «  .        .  «        .  .i  .     General  in- 

Afld  the  question  is,  whether  this  mass  of  written  evidence  in  sanity  is  not 

apport  of  his  sanity  at  the  moment   when  these  deeds  were  ^t1™^! 

rr  m  *  party  was  sane 

executed,  which  cannot  now  have  its  full  weight,  but  which  must  at  the  time  the 

be  considered  as  at  any  time  very  weighty,  is  so  affected  by  the  cate<t  **  exe~ 

parole  testimony  of  persons  speaking  to  his  condition  at  other 

times,  that  you  can  say,  at  the  risk  of  what  belongs  to  such  a 

decision,  that  the  deeds  were  executed  by  a  man,  not  by  one 

liable  to  be  imposed  upon,  for  that  is  not  this  case,  but  by  a  man 

entirely  incompetent  to  do  such  an  act. 

"It  often  happens  in  these  cases,  that  when  witnesses  are 
describing  the  condition  in  which  the  man  was  two  or  three  years 
Wore,  there  are  no  cases  more  difficult  to  deal  with  ;  the  wit- 
Metes  on  the  one  side  describing  him  as  being  as  mad  as  mad 
can  be ;  and  those  on  the  other  side  representing  him  as  a  man 
tf  the  strongest  and  the  soundest  intellect.  Like  the  smuggling 
«aaes  which  we  sometimes  had  in  the  Exchequer,  where  the 
question  was,  whether  a  vessel  was  within  three  leagues  of  the 
coast,  with  barrels  of  a  certain  size,  while  the  evidence  on  one 
aide  was,  that  she  was  not  three  leagues  from  the  coast,  the 
evidence  on  the  other  side  generally  was,  that  she  was  at  least 
twenty  leagues  from  it.  So,  in  these  cases,  the  witnesses  on  the 
one  side  swear  that  the  person  whose  sanity  is  in  dispute,  was 
one  of  the  weakest ;  and  those  on  the  other  side  swear  that  he 
was  one  of  the  strongest  minded  men  that  ever  existed.     But  the 
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towart      ma^  when  in  liquor,  or  insane  at  other  times ;  but  whether 
v.  1817,  when  the  deeds  challenged,  are  rational  in  themselves,  i 

are  not  quarrelled  with  till  the  witnesses  to  them  are  in  tl 
graves,  except  those  to  the  deed  of  1798,  who  give  testinc 
which  would  support  that  deed  in  any  case,  whether  you  < 
say  that  these  deeds  ought  to  be  entirely  set  aside  (for  they  can 
stand  as  securities  unless  they  can  stand  as  titles),  at  sudb 
distance  of  time,  and  under  such  circumstances.  In  my  opini 
that  would  not  be  safe,  and  I  cannot  consent  that  this  judgnu 
should  be  affirmed." 

Lord  Redesdale  : — "  I  concur  in  that  opinion,  and  I  coal 
this  case  appears  to  me  very  important.  With  regard  to 
words  in  one  of  the  deeds,  that  the  trustees  were  to  act  witb< 
control,  they  are  not  uncommon  in  English  deeds  of  this  nata 
As  to  the  decision  of  the  Court  below,  that  must  be  varied  en 
on  its  own  principle.  It  is  uncertain,  for  one  cannot  see  what  t 
the  deeds  impeached  by  it;  and  it  is  inconsistent,  because  tl 
deeds,  if  they  be  reduced  on  the  ground  of  utter  incapacity,  cam* 
stand  for  any  purpose. 

"  The  deeds  are  impeached  by  parole  evidence  only,  which 
an  important  circumstance;  and  that  evidence  is  applied  gen 
rally,  and  not  particularly,  to  the  time  when  the  deeds  were  ex 
cuted.  The  allegation  is,  that  since  1781,  or  1782,  Maitland  w 
utterly  incompetent  to  execute  any  instrument,  and  that  was  a 
tempted  to  be  made  out  by  parole  evidence,  without  any  qualmc 
tion  whatever.  But  on  that  case  the  Court  below  has  not  decide 
On  the  other  side  there  is  likewise  strong  parole  evidence. 

"  Now,  in  endeavouring  to  find  out  the  truth  from  contradictoi 
evidence,  by  the  test  of  collateral  circumstances,  as  to  which  the 
can  be  no  doubt,  let  us  analyse  the  evidence,  in  order  to  ascertoi 
how  far  it  is  consistent  with  these  circumstances.  Having  gain 
this  ground,  we  have  all  that  is  necessary  to  dispose  of  the  canst 
for,  when  the  evidence  is  so  tried,  it  appears  clear  that  the  respow 
ent's  evidence  cannot  be  true,  and  that  the  appellants'  evidence  mi 
be  true.  The  evidence  of  the  respondent's  witnesses  is  inconsistei 
with  the  collateral  circumstances.  They  represent  him  as  utterl 
incompetent  from  1782.  Now,  in  the  first  proceeding,  the  respom 
ent  did  not  quarrel  with  the  deed  of  December  1783 ;  so  that! 
then  had  no  conception  that  Maitland  was  at  the  time  of  the  exea 
tion  of  that  deed,  in  the  state  of  mind  which  he  afterwards  attritati 
to  him.  The  respondent  did  not  then  pretend  to  reduce  the  dee 
but  treated  it  as  a  rational  deed  executed  by  the  advice  and  wit 
the  concurrence  of  respectable  persons ;  and  it  appears,  that  aba 
that  time,  Maitland  was  engaged  in  a  variety  of  dealings,  utter 
inconsistent  with  the  evidence  of  notorious  incapacity.  The  de 
of  the  14th  May  1784,  was  executed  by  the  grandfather,  a 
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Glen  and  Scott,  and  was  sustainable  on  the  same  grounds  as  that        1817. 
of  1783.    Now,  what  appears  from  that  deed?     1st,  That  Mait-      TOWABT 
land  had  executed  a  bond  for  what  was  due  to  his  sister.     That  ». 

wai  a  distinct  instrument,  executed  with  the  approbation  of  his  8KLLAR8* 
grandfather  and  the  other  trustees.  Do  they  not  declare,  then, 
tktthewas  then  competent?  They  had  engaged  to  defend  the 
ait,  and  ibis  was  a  compromise  of  it.  The  persons  who  prepared 
these  deeds,  and  who  were  parties  and  witnesses  to  them,  were 
dead  when  the  process  commenced ;  and  we  must  take  it  that  they 
irould  have  sworn  that  he  was  competent ;  for  we  have  no  right 
co  this  general  testimony  to  assume  the  contrary.  The  same  ob- 
MrvatKHi  applies  to  the  deed  of  28th  August  1784.  The  parties 
to  k  must  be  taken  to  have  sworn  that  he  was  of  sane  mind  when 
tke  deed  was  executed,  and  no  deed  would  be  safe,  if  that  were 
dot  a  principle  of  law.  But  the  matter  does  not  stop  there.  Part 
of  the  consideration  in  this  deed  is  5s.  a  week,  or  £13  a  year,  to 
Ve  paid  to  Maitland.  Now  it  is  in  evidence  that  he  was  in  the 
bath  of  receiving  this  5s.  per  week,  under  the  deed;  and  the 
lotea  he  gives  acknowledging  the  receipt,  written  by  himself,  are 
in  evidence ;  and  from  them  it  is  demonstrable  that  Maitland  was 
not  in  the  condition  in  which  he  was  represented  to  be  by  the 
respondent's  witnesses,  for  these  notes  show  that  he  was  capable 
of  knowing  what  he  received  and  ought  to  receive.  He  writes 
fcknowledging  the  receipt  of  what  was  due  to  him,  and  expresses 
b  hope  that  his  sister  and  her  child  are  well.  Is  that  the  lan- 
guage of  a  man  in  such  a  state  that  he  could  do  no  rational  act  ? 
This  written  evidence  is  worth  a  host  of  parole  testimony,  as  it 
demonstrates  that  the  evidence  for  the  respondent  cannot  be  true. 

u  The  next  point  is  the  consideration.  It  has  been  said  that 
fa  property  was  more  valuable  than  the  consideration  paid  for  it ; 
od  with  reference  to  that,  it  ought  to  be  recollected  that  there 
was  a  diminution  of  ten  acres,  sold  to  Armour.  That,  too,  is  a 
transaction  in  which  other  persons  were  concerned,  as  well  as 
Armour,  who  advanced  the  money,  and  all  of  them  are,  in  effect, 
witnesses  of  Maitland's  sanity ;  and  it  was  impossible  they  could 
hare  so  acted  if  this  man  had  been,  as  the  respondent's  witnesses 
represented  him  to  be,  notoriously  insane. 

"The  length  of  time,  too,  that  elapsed,  from  1784  till  1807, 
was  to  be  considered.  The  value  of  the  property  might  have 
trebled  in  that  time,  and  yet  Towart  was  suffered  to  remain  in 
possession,  managing  and  disposing  of  it  as  his  own;  and  the 
efleet  of  this  decision  is,  to  impeach  all  these  transactions.  If, 
taen,  the  consideration  was  equal  to  the  value  of  the  property  in 
1784,  would  it  be  justice  to  put  an  end  to  the  transaction  in  1807, 
or  1808,  when  the  value  was  so  different?  The  delay,  too,  had  a 
tendency  to  deprive  the  appellant  of  the  means  of  showing  that 
Maftland  was  of  sound  mind  at  the  time  of  executing  the  deeds ; 


1817. 


TOWABT 
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and  in  that  view  also  the  length  of  time  is  an  important  fea 
the  case. 

"  Upon  the  whole,  therefore,  it  appears  to  me  that  the  c 
of  the  Court  below  cannot  be  sustained.  It  is  not  consist® 
the  nature  of  the  proceeding,  which  impeaches  these  deeds, 
ground  of  utter  incapacity  since  1782.  But  the  judgmei 
not  apply  to  that  case,  as  it  sustains  the  deeds  to  a  certain 
The  result  is,  that  the  evidence  for  the  respondent  is  not  si 
to  reduce  these  deeds.  There  is  positive  evidence  to  i 
them,  as  it  must  be  taken  that  the  attesting  witnesses  w< 
alive,  have  given  evidence  of  the  sanity  of  Maitland  at  t 
the  deeds  were  executed.  There  is  positive  evidence,  th 
of  the  sanity  at  the  time  of  the  execution  of  the  deeds,  or,  s 
that  he  was  sane  in  the  judgment  of  the  attesting  witnesses 
is  positive  evidence  of  the  sanity  in  the  notes  written  by  Id 
himself,  which  show  that  he  knew  and  understood  the  m 
the  transaction.  There  is,  on  the  one  side,  clear,  positi 
dence  to  support  the  deeds;  and,  on  the  other,  only 
evidence  to  reduce  them,  which,  consistently  with  the 
evidence,  cannot  be  true.  This  is  not,  therefore,  a  case  of 
ful  balance  of  testimony,  but  the  appellant's  evidence  is  dc 
the  stronger. 

It  is  ordered  and  adjudged  that  the  said  interlocutoi 
plained  of  be,  and  the  same  are  hereby  reversed, 
it  is  further  ordered,  that  the  defences  be,  and  th 
are  hereby  sustained,  and  the  defender  (appelh 
assoilzied. 

For  the  Appellant,  John  Clerk,  John  Blachwellj  i 
For  the  Respondent,  John  Leach,  John  Jardine. 


1817. 


OKDDBS 

V. 

PENHINGTON. 


[Fac.  Coll.  Vol.  xvii.  p.  606.] 

John  Geddes  of  Verreville,  Glasgow,        .        Appe 

David  Pennington,  Horse  Dealer,  Glasgow,     Besjx 

House  of  Lords,  16th  June  1817. 

Sale  op  Horse — Blemish — Repetition  of  Price — Wa 
Express. — An  action  was  raised  for  repetition  of  the  pi 
horse,  bought  expressly  warranted  "  free  from  vice  an< 
blemish,"  and  a  "  thorough  broke  horse  for  either  gig  or  i 
The  horse,  when  on  a  journey  in  harness,  plunged,  ran 
broke  the  gig.     Held,  in  the  circumstances  as  proved,  i 
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buyer  was  not  entitled  to  repetition  of  the  price.    Affirmed  in        1817, 
the  House  of  Lords. 


QEDDKS 

V. 

PKNN1NUTON. 


An  action  was  brought  by  the  appellant,  to  have  repetition 
of  the  price  of  a  horse  (£84),  sold  to  him  by  the  respondent, 
warranted  by  the  respondent,  by  letter,  in  the  following 
terms: — "I  warrant  this  horse  sound,  free  from  vice  and 
every  blemish.  He  is  quiet  in  harness,  and  sure-footed,  and 
a  thorough  broke  horse  for  either  gig  or  saddle." 

It  appeared,  that  both  before  the  sale,  and  for  three  weeks 
thereafter,  the  buyer  had  had  opportunities  of  testing  this 
wranty,  by  driving  the  horse  in  a  gig.  And  for  about  two 
months,  he,  as  well  as  his  sons  and  friends,  frequently  drove 
the  horse  in  a  gig,  and  it  was  found,  that  in  this  respect,  the 
horse  answered  the  character  given  of  him.  However,  having 
occasion  to  go  on  a  journey  from  home,  in  going  down  hill  in 
the  gig,  the  horse  plunged  and  kicked,  ran  off,  broke  the  car- 
riage, and  threw  the  appellant  and  his  wife  to  the  ground. 

It  likewise  appeared  in  evidence,  that  Pennington  had 
booght  the  horse  sometime  before  from  Mr  Anderson,  Edin- 
burgh, for  sixty  guineas,  who  explained  to  Penning- 
ton at  the  time,  the  qualities  of  the  horse,  and  that,  in 
particular,  the  reason  of  his  selling  the  horse  was,  that 
having  made  use  of  him  to  run  in  the  gig  for  sometime,  he 
kicked  and  plunged  and  ran  off  on  a  late  occasion  on  the 
Qneensferry  road,  when  the  gig  was  overturned,  and  broken 
to  pieces,  and  his  own  and  his  wife's  life  endangered ;  Pen- 
nington, in  selling  the  horse  again  to  Geddes,  concealed  these 
fats  from  him. 

These,  and  other  facts  having  been  proved,  the  magistrates 
Wed,  that  there  was  a  breach  of  the  warranty,  and  de- 
cerned for  repetition  of  the  price. 

In  an  advocation  of  this  judgment  to  the  Court  of 'Session, 
the  Lord  Ordinary  (Alloway)  pronounced  this  interlocutor : 
a  The  Lord  Ordinary,  having  considered  this  bill  and  answers,  June  22, 1813. 

*ith  the  Inferior  Court  process,  on  account  of  the  very  great 
u  litigation  which  has  already  taken  place,  and  that  the  cause 

appears  now  to  be  ready  for  an  ultimate  decision  ;  appoints 
u  the  bill  and  answers,  together  with  the  proof,  to  be  printed 

^  the  mutual  expense  of  the  parties,  and  copies  thereof  to 

be  pot  into  the  Lords'  boxes,  in  order  that  the  same  may 
u  be  reported  to  the  Court."* 

f  Note  by  the  Lord  Ordinary : — 

"This  is  a  difficult  case.    This  horse  was  two  months,  all  but 
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1817.  The  cause  was  then  reported  to  the  Court ;  and  the  Can 


after  hearing  counsel,  remitted  to  the  Lord  Ordinary  to  pf 
*•  the  bill  without  caution,  giving  the  opinions  as  noted  belovr« 
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"  four  days,  in  possession  of  Mr  Geddes  without  complaint,  i 

"  though  he  constantly  used  him  in  a  gig.     And  the  horse  net 

"  seems  to  have  been  unsteady,  except  during  the  last  journey, 

"  which  two  instances  are  mentioned.    As  a  horse  might  easi 

"  acquire  bad  habits  from  careless  driving,  or  otherwise,  dari 

"  that  time,  this  could  afford  no  pretence  for  returning  the  hora 

"  The  difficulty  is,  that  Anderson  had  sold  him  to  Penning! 

M  on  account  of  the  accident  which  happened  at  Queensferry  Bp 

u  But  yet  Anderson  had  no  scruple  of  granting  a  certificate,  statft 

"  that  he  was  regularly  trained  to  harness.    Although  he  mentio>] 

"  to  Pennington  the  accident  at  Queensferry,  and  told  him  he  1 

u  never  afterwards  driven  him  in  a  gig,  Pennington  finding  j 

"  horse  perfectly  quiet,  and  having  repeatedly  exercised  him  in  t 

"  gig*  was  entitled,  bona  fide,  upon  three  weeks'  trial  of  the  horse  i 

"  that  way,  to  warrant  him  as  safe  in  harness,  when  he  again  sol 

"  him  to  Mr  Geddes.    He  ought,  perhaps,  to  have  mentioned  whs 

"  happened  at  Queensferry.    This  would  have  been  very  fair.  Bo 

"  if  he  had  imputed  that  to  accident,  and  the  horse  had  been  caret 

"  of  fault  in  that  respect,  which  seems  to  have  been  the  case  at  tb« 

"  time  of  the  sale,  he  might  have  bona  fide  sold  the  horse  as  a  goo< 

"  horse.    And  that  he  was  a  good  gig  horse,  for  nearly  two  month 

"  after  the  sale,  is  certain. 

Jardine  v.  "  As  to  the  case  of  Campbell  and  Jardine,  so  much  founded  on 

Campbell,        u  ^e  hor8e  waa  returned  in  ten  days.     He  was  warranted  sound 
Jan.  15,  1800.  J  . 

M.  Sale,  App.,  "  but  it  was  proved  he  was  afflicted,  at  the  time  of  die  sale,  ww 

P- 13.  a  ruQQ^g  thrushes  of  considerable  standing.    So  that  case  does  no 

"  decide  the  present 

"  But  as  the  act  requires  bills  of  advocation  to  be  passed  « 
"  caution,  the  Ordinary  does  not  think  himself  warranted  to  di» 
"  pense  with  it  in  the  present  case,  by  pronouncing  an  interlocotoi 
"  to  that  effect.  And  he  has,  therefore,  ordered  the  bill  and  an 
"  swers  to  be  printed,  in  order  to  report  it." 

*  Opinions  of  the  judges  : — 

Lord  Succoth. — "  The  difficulty  is  where  the  Lord  Ordinal] 
puts  it,  in  his  note. 

"  The  warranty  by  Pennington  to  Geddes  is,  that  the  hone  ii 
'  free  from  vice,  and  steady  in  harness.'  This  is  strong  and  e* 
press ;  and  no  mention  was  made  by  Pennington  of  the  acriM 
at  Queensferry,  although  this  was  particularly  mentioned  to  km 
by  Anderson.  Thus,  a  concealment  of  a  material  fact  in  the  hirtorj 
of  the  horse,  took  place. 

"  I  doubt  if  it  be  a  sufficient  answer,  that  Pennington  bac 
reason  to  think  he  was  cured,  because  he  had  gone  quietly  witt 
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On  the  case  being  again  heard  before  the  Lord  Ordinary,  1817. 
the  respondent  pleaded,  that  the  horse  had  been  proved  to  GEDD1 
conform  to  the  warranty.  He  had  traced  its  history,  and  all 
*be  witnesses  agreed  in  this,  that  the  horse  was  steady  and 
gentle  in  an  uncommon  degree.  And  so  for  from  being 
addicted  to  running  off,  or  unfit  for  harness,  he  had  the  horse 
drivsn  in  a  gig  sometimes  by  his  children,  and  occasionally 
irhen  there  was  no  fewer  than  four  in  the  gig.  He  was  led 
down  a  close  yoked  to  a  gig,  and  down  two  steps  of  stairs. 
Be  was  repeatedly  left  standing  in  the  streets  of  Glasgow, 
joked  to  the  gig,  without  any  person  holding  him.  So  that 
the  whole  character  of  the  horse  showed  the  reverse  of  that 
d  i  vicious  animal,  or  a  horse  unfit  for  a  gig,  or  inclined  to 
m  away.  The  accident  which  occurred  in  going  down  hill, 
mart,  therefore,  have  occurred  from  some  mismanagement  on 
the  part  of  the  appellant. 

Besides,  the  appellant  had  kept  him  for  two  months  with- 
«t  making  any  complaint,  or  offering  to  return  him  as  dis- 
conform  to  warranty. 

The  Lord  Ordinary  (Gillies)  pronounced  this  interlocutor : 
"Sustains  the  reasons  of  advocation,  advocates  the  cause,  Dec.  9, lsia. 
*  amlzies  the  defender  (respondent)  and  decerns :  Finds  the 
"pursuer  liable  in  expenses :  allows  an  account  thereof  to  be 
"given  in,  and  remits  to  the  auditor  to  tax  and  report." 

On  reclaiming  petition,  the  Court  adhered. 

K*  for  sometime.  He  probably  was  constantly  on  his  guard  and 
•food  whip.  The  length  of  time  before  returning  the  horse,  I 
think,  will  not  bar  the  action  in  this  case,  where  the  vice  or  fault 
showed  itself  only  very  seldom,  and  not  every  time  the  horse  was  in 
tanefls.  There  is  some  appearance  that  Mr  Geddes  managed  the 
taae  unskilfully  in  the  driving,  but  this  is  not  clearly  made  out." 

Lord  Hebmand. — "  The  accidents  all  arose  from  unskilfulness 
°f  the  driver.     The  horse  was  originally  quiet." 

Lord  Balmuto. — "  I  am  for  passing  the  bill  without  caution. 
Ihoe  is  a  clear  proof,  that  he  was  quiet,  and  the  accidents  arose 
from  the  bad  management  of  the  drivers." 

Lord  President  (Hope). — "  The  bill  should  be  passed  without 
Nation,  for  the  fault  was  in  the  driver,  not  in  the  horse.  Ander- 
•on  had  driven  the  horse  all  about  Edinburgh,  and  nothing  hap- 
Ptaed  until  the  accident  at  Queensferry  Ilill.  It  is  said,  that  he 
kicked  at  this  hill  without  any  cause,  but  it  is  not  explained, 
whether  there  was  any  breaking  of  the  horse  or  not  after  that 
fcte.  If  a  man  whips  a  horse  and  checks  him  at  sametime,  the 
*ty  ought  to  be  applied  to  him — not  to  the  horse." 


316       CASES  ON  APPEAL  FROM  SCOTLAND. 

1817-  Against  these  interlocutors,  the  present  appeal  was  bro 
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to  the  House  of  Lords,  by  the  pursuer  (appellant.) 


»•  Pleaded  for  the  Appellant — 1st,  It  was  clearly  pit 

PXNHINGTON*       til*  •  •  /»     l 

that  the  horse  m  question  was  not  in  terms  oi  the  res 
dent's  warranty  a  thorough  broke  horse  for  a  gig.  2d, 
breach  of  the  warranty  in  this  case  must  be  held  to 
been  incurred,  even  if  the  respondent  had  shown,  that  a 
time  of  the  sale,  he  acted  bona  fide  in  representing  the  1 
as  free  from  vice,  and  a  thorough  broke  horse  for  a  gig; 
the  evidence  shows,  that  he  was  in  pessimafide  so  to  reprc 
the  horse,  he  having  been  informed  what  befel  Anderso 
the  Queensferry  road,  who  cautioned  him  not  to  sell 
horse  as  a  gig  horse.  The  concealment  of  this,  and  c 
circumstances,  and  the  misrepresentation  of  the  respon 
were  grossly  fraudulent,  and  must  vitiate  the  contract. 

Pleaded  for  tJie  Respondent — The  action  is  founded  on 
respondent's  warranty,  that  the  horse  sold  by  him  to 
appellant  was  sound,  free  from  vice  and  blemish,  quie 
harness,  sure  footed,  and  a  thorough  broke  horse  for  a 
The  breach  of  this  warranty  assigned  by  the  appellan 
that  the  horse  was  vicious,  being  habitually  addicted  to : 
ning  away,  and  unfit  to  be  used  in  a  gig ;  and,  therefore, 
he  is  entitled  to  recover  back  the  price  under  the  respond 
warranty.  But,  First,  he  failed  to  recur  to  the  warr 
debito  tempore;  and  Second^  he  also  failed  to  prove 
alleged  vice  of  the  horse,  and  its  unfitness  to  be  used 
gig.  The  accidents  alluded  to,  besides,  must  have  occn 
from  unskilful  driving,  and  not  from  any  viciousness  in 
animal. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said, 

"  My  Lords, 

"  In  this  case,  which  is  certainly  somewhat  difficult  to 
with,  it  is  stated,  that  a  sum  of  £215  has  been  awarded  ai 
costs  of  one  of  the  parties,  and  the  question  is  no  more  than 
whether  a  horse  answered  the  warranty  given  by  Penningfc 
Geddes,  in  this  letter,  in  which  he  says,  "  I  have  this  da; 
4  ceived  from  your  son,  Mr  Archibald,  £84  sterling,  the  pri 
'  my  dark  bay  horse  sold  you.  I  warrant  this  horse  sound, 
'  from  vice  and  every  blemish.  He  is  quiet  in  harness,  and  i 
*  footed,  and  a  thorough  broke  horse  for  either  gig  or  saddle.' 

"  It  has  been  admitted  on  all  hands,  that  the  horse  was  & 
and  free  from  vice,  except  as  afterwards  mentioned ;  and  tha 
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was  quiet  in  harness,  if  along  with  another  hone.      But  the        1817. 
question  is,  what  was  the  demeanour  of  this  horse  in  a  gig  ?     My      ow>DM 
nobJe  predecessor  could  have  better  dealt  with  this  case,  and  I  »• 

wish  it  had  fallen  to  his  lot,  and  not  to  mine,  to  advise  your  Lord- 
skips  in  the  decision  of  it.  But  as  it  is,  I  must  deal  with  it  as 
well  as  I  can. 

"  It  seems,  that  three  of  the  judges  below  were  of  opinion,  that 
this  was  a  good  horse  for  a  gig.     And  one  of  them  said,  that  it 
was  very  indiscreet  to  whip  a  horse  and  check  him  at  the  same 
time,  and  that,  in  his  judgment,  the  whip  ought  to  have  been 
applied  to  the  man  rather  than  to  the  horse.     Pennington  had     % 
represented,  that  this  was  one  of  two  horses  sent  to  him  from 
England,  to  be  disposed  of,  which  was  not  the  fact.     One  of  the 
judges  says,  that  this  was  nothing  at  all ;  and  I  agree  with  him 
so  far,  that,  if  the  warranty  is  answered,  a  misrepresentation  as 
to  the  place  from  which  the  horse  was  procured,  will  not  suffice 
to  set  aside  the  sale.     But  then,  the  misrepresentation  may  be  a 
material  consideration  with  respect  to  costs.   Another  judge  seems 
to  think,  that,  on  account  of  this  misrepresentation,  Pennington 
could  not  successfully  defend  the  action.     That  I  conceive  not 
to  be  correct,  if  it  is  made  out  that  the  horse  answered  the  war- 
ranty. 

"  The  appellant  kept  the  horse  two  months.    I  have  not  had 

experience  of  late  in  Courts  of  law ;  but  I  understand,  that,  in 

this  country,  the  time  within  which  a  horse  ought  to  be  returned, 

in  cases  of  this  kind,  depends  very  much  upon  the  period  when 

the  defect  is  discovered. 

"  But  the  principal  question  here  is,  whether  the  accident  was 
oiring  to  vice  in  the  horse,  or  want  of  skill  in  the  driver.  And  as 
to  that,  I  think  that  the  three  judges  below  were  right  But  still, 
it  is  a  doubtful  case,  and  on  that  account,  it  may  be  improper  to 
give  the  respondent  the  costs  of  the  appeal ;  and  another  reason 
for  not  giving  costs,  is  the  improper  misrepresentation,  for  the 
object  of  it  must  have  been,  to  prevent  inquiries  which  might  lead 
to  the  rejection  of  the  horse.  But  that  misrepresentation  will 
not  invalidate  the  transaction,  if  the  horse  was  a  fit  horse  for  a 
gig  at  the  time  he  was  sold.  I  propose,  therefore,  to  your  Lord- 
•hipe  to  leave  the  matter  as  it  is,  without  giving  costs  to  either  side. 
My  noble  friends  concur  with  me  in  this  view  of  the  case.  Judg- 
i&ent  affirmed.     No  costs  on  either  side." 

It  was  ordered  and  adjudged,  that  the  interlocutors  coin- 
plained  of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  John  Clerk,  «/.  Cunninghame. 
For  Respondent,  J.  Greenshields,  Fra.  Horner. 
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1817. 


BALLAKTTIfK. 


William  White,  the  Nephew,  Heir-atO 
Law,  and  one  of  the  next  of  kin  of  John  >•  Appellant; 
Dalgleish,  deceased,         .        .         .        ) 

Robert  Ballantyne  of  Phahope,  residing 

at  Dryhope,  in  the  County  of  Peebles,        Respondent 

House  of  Lords,  17th,  June  1817. 

Reduction — Facility,  Fraud  and  Circumvention. — A  deed  a 
settlement  having  been  challenged  on  the  head  of  facility  fa 
the  grantor,  and  fraud  and  circumvention  on  the  part  of  the 
grantee,  the  reasons  of  reduction  were  repelled  in  the  Court  of 
Session,  bat  in  the  House  of  Lords,  case  remitted  for  recon- 
sideration, with  certain  declarations  made. 

The  appellant  brought  an  action  of  reduction  as  heir-at-la,^ 
of  the  deceased  John  Dalgleish,  to  set  aside  and  reduce  ? 
testamentary  disposition  executed  by  him  before  his  deatfc 
on  the  3d  day  of  February  1808. 

The  chief  ground  of  challenge  was,  that  at  the  time  thJ 
disposition  and  settlement  was  executed,  John  Dalgleish,  tfci 
grantor  of  this  disposition  and  settlement,  was  a  man  of  veK 
weak  and  facile  temper,  and  at  same  time  much  addicted  "* 
drinking.  2d,  That  the  said  settlement  was  highly  irration  a 
in  itself,  inasmuch  as  it  disponed  a  very  considerable  an. 
valuable  property  to  the  defender  (respondent),  a  very  distaxi 
connection  of  the  grantor,  to  the  prejudice  of  his  whole  nea 
relations ;  and  3d,  That  the  foresaid  disposition  was  obtained 
through  concussion  on  the  defender's  part,  while  he  detained 
the  said  John  Dalgleish  in  his  house,  apart  from  his  relations 
and  friends,  who  were  not  permitted  to  see  him ;  and  the 
deed  was  thus  impetrated  by  the  defender,  through  grots 
fraud  and  circumvention  on  his  part,  and  through  facility  on 
the  part  of  the  grantor. 

It  further  appeared,  that  in  consequence  of  a  letter  received, 
Mr  Cairns,  the  writer,  went  to  the  respondent's  house,  where 
John  Dalgleish  then  was,  and  received  his  instructions  to 
make  the  will  of  February  1808.  The  jotting  of  these  in- 
structions written  down  by  him  was,  that  John  Dalgleish 
appoints  Mr  Ballantyne  of  Phahope  (respondent),  M* 
executor,  burdened  with  his  debts,  and  funeral  expenses; — 
the  land  to  Mr  David  Ballantyne  ;  £100  to  William  White  5 
£100  to  Alexander  White;  £100  to  Elizabeth  White, &-* 
and  lastly,  £300  to  Mr  David  Ballantyne,  besides  the  land- 


CASES  ON  APPEAL  FROM  SCOTLAND.       319 

But  instead  of  the  deed  being  made  oat  conformable  to  this        1B17. 

'  jotting,  the  land  was  conveyed  to  Robert  Ballantyne,  and       WHITE 

only  £300  to  David  Ballantyne.    No  proper  explanation  was  v- 

made  of  this  discrepancy ;  and  it  was  not  proved  that  the 

deceased  was  informed  of  it ;  but,  conscious  that  this  could 

not  stand  scrutiny,  a  letter  was  concocted  by  Mr  Cairns  and 

the  respondent,  in  order  to  explain  this  away.     This  letter 

was  signed  by  Robert,  and  addressed  to  Mr  Dalgliesh,  and, 

instead  of  being  dated  of  same  date  with  the  deed,  was  dated 

7th  September  1808,  setting  forth  :  "  Sir,  I  understand  that, 

by  the  disposition  and  assignation,  dated  3d  February  1808, 

granted  by  you  to  me,  as  executor,  with  the  burden  of  certain 

legacies  therein  mentioned,  you  also  disponed  all  and  whole 

these  two  pieces  of  land,  the  one  lying  in  the  Bridgelands 

of  Peebles,  and  the  other  lying  in  the  Kirkland  of  Peebles, 

bounded  and  described  as  particularly  mentioned  in  the  title- 

feeds  thereof;  and  as  you  declare  that  it  was  your  intention 

to  have  disponed  these  two  pieces  of  land  to  David  Ballantyne, 

Xky  brother,  but  which  could  not  be  properly  done  at  the  time, 

f*>v  want  of  the  title-deeds  to  give  a  particular  description  of  the 

bziub,  I  hereby  bind  and  oblige  myself  and  my  heirs,  if  the 

disposition  granted  by  you  to  me  stands  unaltered  at  your 

death,  to  grant  to  the  said  David  Ballantyne,  immediately 

on  that  event,  a  valid  disposition  to  the  said  two  pieces  of 

land." 

In  Cairns'  evidence,  it  was  deponed  that  the  deed  of  3d 
February  1808,  when  executed,  was  sealed  up  and  delivered 
into  his  custody,  and  so  remained  without  being  sliotvn  to  any  one 
till  the  packet  was  opened  after  tlie  testator's  death.  The  letter 
therefore,  it  was  strongly  represented,  was  a  device,  an  ex 
pott  facto  operation,  to  disguise  the  whole  transaction. 

A  proof  was  allowed  and  reported.    After  memorials  were 
gven  in,  the  Lord  Ordinary,  finding  a  difficulty  from  the  July  8, 1813. 
contradictory  nature  of  the  proof,  ordered  the  cases  to  be 
printed  and  boxed  to  the  judges  of  the  First  Division. 

After  hearing  parties,  and  considering  the  memorials,  the 
Court  pronounced  this  interlocutor : — 6i  Repel  the  reasons  of  Jan.  21, 1814. 
*  reduction,  assoilzie  the  defender  from  the  conclusions  of  the 
M  libel,  and  decern :  Find  the  pursuer  liable  in  the  expenses  of 
u  process,  allow  an  account  thereof  to  be  given  in  ;  and  remit 
a  the  same,  when  lodged,  to  the  auditor  of  Court  to  tax  and 
"report* 

Against  these  interlocutors,  the  present  appeal  was  brought 
by  the  pursuer  (appellant)  to  the  House  of  Lords. 


BALLANTYlfB. 
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1817.  Pleaded  for  the  Appellant — 1st,  John  Dalgleish,  the  allej 

wmrE  testator,  is  proved  to  have  been  a  man  of  the  weakest  und 
standing,  and  of  that  facile  disposition  which  renders  it 
cumbent  on  those  favoured,  to  show  that  the  will  was 
spontaneous  act,  and  that  there  was  no  means  used,  but ' 
utmost  purity  on  their  part.  So  far  from  this  being  1 
case,  it  is  here  proved  that  the  respondent  intruded  himj 
into  the  management  of  Dalgleish's  affairs,  set  him  at  variaj 
with  his  relations  without  cause,  excluded  them  from 
communication  with  him,  kept  him,  in  truth,  a  prisoner 
his  own  house,  where  he  was  allowed  to  have  little  or . 
intercourse  with  any  one  out  of  the  respondent's  farail 
and  thus  he  acquired  and  exercised  a  complete  ascendem 
over  him,  evidently  with  a  view  to  obtain  his  property  in  tl 
way  in  which  the  instrument  in  question  conveyed  it.  Tl 
respondent  has  failed  in  his  proof  of  capacity.  He  did  n< 
produce  a  single  witness  to  whom  the  deceased  was  intimate 
known,  and  all  the  witnesses  are  either  his  own  servants  - 
others  under  his  control. 

2d,  It  is  proved  and  admitted  that  the  disposition  of 
considerable  part  of  John  Dalgleish's  property  purported 
be  made  by  the  instrument  in  question,  was  not  agreeable  1 
but  directly  contradictory  to  his  instructions  and  his  intentic 
and,  therefore,  the  instrument  cannot  be  considered  or  su 
ported  as  his  will.  There  is  no  evidence  of  Dalgleish's  bet 
subsequently  informed  of  the  error  (if  it  can  be  ascribed 
error),  and  acquiescing  in  it,  or  con  veiling  what  was  an  abi 
lute  gift,  into  a  trust  for  another,  by  the  declaration  of  t 
donee ;  nor  was  that  a  proper  or  habile  mode  of  conveyi 
property,  or  ascertaining  the  will  of  the  alleged  donor,  ev 
allowing  the  respondent's  letter  not  to  have  been  an  ex  p 
facto  fabrication,  which  there  is  every  reason  to  believe  it  w 

Pleaded  for  the  Respondent. — 1st,  It  is  fully  established,  i 
merely  by  the  testimonies  of  the  witnesses,  but  by  the  r 
evidence  in  the  cause,  and  by  the  conduct  of  the  appelh 
himself  and  his  friends,  that  John  Dalgleish  was  posses, 
of  understanding  and  capacity  sufficient  to  qualify  him 
making  a  settlement. 

2d,  There  is  not  only  no  evidence  brought,  that  the  d< 
was  impetrated  from,  but  it  is  clearly  established,  on 
contrary,  that  the  settlement  under  reduction  was  the  genu 
deed  of  Mr  Dalgleish,  freely  and  voluntarily  executed 
him,  and,  therefore,  entitled  to  be  regarded  as  the  rule 
the  distribution  of  his  property.     It  would  be  irrelevant  a 
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incompetent  to  defeat  this  deed  by  parole  evidence,  and  the  1817. 
testator  intended  something  different.  But,  in  point  of  fact, 
there  is  no  such  evidence  in  the  case;  for,  although  the 
writer  of  the  deed  has  made  it  appear  that  the  testator  in- 
tended the  land  for  David  Ballantyne,  yet  his  deposition 
must  be  taken  in  whole,  and  not  separated  into  parts ;  and 
then  it  will  appear  from  the  same  evidence,  that  there  was 
no  mistake,  and  that  the  testator  meant  his  intention  to  be 
carried  into  effect,  by  conveying  the  whole,  in  the  first  place, 
generally  to  the  respondent,  and  taking  an  obligation  from 
him  afterwards  to  dispone  particular  subjects  to  David  Bal- 
lantyne. This  was  accordingly  done,  so  that  the  testator's 
intentions  have  in  every  respect  received  effect. 

After  hearing  counsel, 

It  was  declared  by  the  Lords,  that  it  is  established  in  this  Journals  of 
cause,  that  John  Dalgleish  was  of  understanding  and  onJJrdlT 
capacity  sufficient  to  enable  him  to  execute  a  settlement 
of  his  property,  if  he  should  be  duly  and  fully  informed 
of  the  nature  and  effect  thereof.  And  it  is  ordered  that 
with  this  declaration,  the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  review  the  interlocutors 
complained  of,  in  the  said  appeal,  having  regard  to  all 
the  circumstances  of  this  case,  and  having  more  especial 
regard,  as  far  as  the  Court's  forms  of  proceedings  will 
permit,  to  the  facts  and  circumstances  following,  viz., 
to  the  fact  that  the  jottings  respecting  John  Dalgleish's 
settlement  contain  the  following  words: — "The  land 
"  to  Mr  David  Ballantyne,"  and  "Three  hundred  pounds 
"  to  Mr  David  Ballantyne,  besides  the  land." — The 
fact  that  the  settlement,  nevertheless,  containing  a  dis- 
position of  £300  to  David  Ballantyne,  contains  no  dis- 
position of  land  to  him.  The  fact  that  the  reason  given 
by  Mr  James  Cairns,  in  his  testimony,  why  he  made 
the  disposition  of  the  heritage  general,  is,  that  he  had 
not  at  that  time  by  him  John  Dalgleish's  title  deeds. 
The  fact  that  the  description  of  the  two  pieces  of  land, 
described  in  the  letter  of  September  1808,  hereinafter 
mentioned,  is,  nevertheless,  nearly  in  the  very  same 
words  as  those  which  contain  the  description  of  two 
pieces  of  land  described  in  the  settlement  of  February 
1808.— The  fact  that  the  settlement,  the  validity  of 
which  is  in  question,  in  this  cause,  bears  date  on  the 
2d  February  1808,  by  which  lands,  and  those  two  pieces 
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of  land  are  given,  not  to  David,  but  to  Robert  Ballan- 
tyne. — The  fact  that   the  letter  addressed  by  Robert 
Ballantyne  to  John  Dalgleish,  containing  the  obligation 
to  grant  the  two  pieces  of  land  to  David  Ballantyne, 
does  not  bear  date  till  September  1808,  although  the 
settlement  bears  date  in  February   1808,  being  more 
than  seven  months   after  the  date  of  the  settlement 
To  the  circumstance  that  it  seems  to  be  totally  unex- 
plained for  what  reason  no  such  letter  was  written  until 
the  month  of  September,  although  the  settlement  was 
executed  in  the  previous  month  of  February. — And  to 
the  circumstance,  that  it  does  not  seem  to  appear  how  far 
John  Dalgleish  was  or  was  not  informed  of  what  would 
have  been  the  effect  of  the  settlement  of  the  month  of 
February,  in  case  his  death  had  happened  before  the 
month  of  September.     And  it  is  further  ordered,  that 
after  reviewing  the  said  interlocutor,  the  said  Court  do 
decree  and  decern  as  to  the  Court  shall  seem  meet 

For  the  Appellant,  W.  Erskine,  H.  Cockburru 
For  the  Respondent,  John  Leach,  Duncan  Mathewson. 
Note. — Unreported  in  the  Court  of  Session. 


1817. 

8TB  BL 

V. 

8TEEL,  &C. 


Respondents. 


[Fac.  Coll.  Vol.  xvii.  p.  594.] 

Robert  George  Steel,  Merchant,  London,     Appellant  ; 

Robert  Steel,  eldest  son  of  the  deceased  -^ 
Robert  Steel,  Merchant  in  London ;  John 
Maberly  of  Castle  Street,  Longacre, 
Westminster,  Currier;  and  Alexander 
Duncan,  W.S., 

House  of  Lords,  18th  and  24th  June  1817. 

Entail — Prohibitory  Clause  against  Sales — "  Mkmbkbs  or 
Tailzie." — An  entail  contained  a  clause  prohibiting  "  All  or 
"  any  of  the  said  heirs  or  members  of  tailzie,  or  their  succe*- 
"  sors,  to  sell,"  &c.  There  was  no  express  mention  of  thft 
institute  as  included  within  this  prohibitory  clause,  although 
from  other  clauses  in  the  entail,  it  was  contended  that  he  wm 
included.  Held,  that  under  the  terms  "  all  the  heirs  or  mem*  - 
"  bers  of  tailzie,"  the  institute  or  disponee  was  not  included,  ■] 
and,  therefore,  that  he  had  right  to  sell  the  estate. 


George  Steel,  the  appellant's  granduncle,  made  an  entail 
of  his  estate,  of  this  date,  6th  March  1790,  conceived  in  these 
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terms :  "  to  and  in  favour  of  himself  in  liferent,  for  his  life-  1817. 
u  rent  use  only,  and  to  George  Steel,  merchant  in  London,  8TBEL 
"  his  nephew,  and  Harriet  Applin,  his  spouse,  in  conjunct 
"  fee  and  liferent,  and  the  heirs  whatsoever  of  the  body  of 
"  the  said  George  Steel  in  fee,  whom  failing,  to  his  own 
u  nearest  heirs  and  assignees  whatsoever." 

The  deed  of  entail  was  recorded  during  the  entailer's  life. 
He  died  a  few  months  thereafter,  on  24th  June  1790. 

George  Steel  and  Harriet  Applin,  the  conjunct  fiars  in 
this  entail,  made  up  titles  to  the  estate  under  the  entail.  A 
crown  charter,  which  proceeded  on  the  procuratory  of  resigna- 
tion in  the  deed  of  entail,  was  expede  in  their  favour,  which 
contained  all  the  conditions,  provisions,  and  irritances  of  the 
entail  verbatim  engrossed,  and  infeftment  followed  thereon, 
in  their  names,  and  was  recorded. 

In  this  entail  there  was  this  prohibitory  clause :  "  Quinto, 

u  That  it  shall  not  be  in  the  power  of  all  or  any  of  the  said 

"  heirs  or  members  of  tailzie,  or  their  successors,  to  sell,  dis- 

u  pone,  wadset,  or  impignorate,  all  or  any  part  of  the  lands 

u  or  estate  before  mentioned,  nor  to  grant  bonds  or  infeft- 

41  ments  of  annual  rent  or  annuity  furth  of  the  same,  or  any 

"  other  right  redeemable  or  irredeemable,"  &c.  "  all  which 

u  debts,  acts,  and  deeds  are  hereby  declared  void,  in  so  far  as 

u  they  may  affect  all  or  any  part  of  the  said  estate."     The 

suth  clause  provided  an   annuity  to  Anne  Applin.     The 

seventh  clause  set  forth,  "  That  the  whole  heirs  and  members 

°f  tailzie  above-mentioned,  and  their  heirs  and  successors, 

*ho  shall  happen  to  succeed  to  the  said  lands  and  estate,  shall 

become  bound,  as  by  their  acceptation  hereof  they  become 

bound  and  obliged  to  perform,  and  observe  every  one  of  the 

Afferent  clauses  and  articles  before  mentioned.    Declaring 

^lways,  as  it  is  hereby  expressly  provided  and  declared,  that 

***  case  all  or  any  of  them  shall  contravene,  and  do  on  the 

^ntrary  hereof,  or  of  any  of  the  conditions,  provisions,  and 

obligations  before  specified,  or  omit  and  neglect  the  fulfilling 

***d  observing  the  same,  such  person  or  persons  shall,"  &c. 

Oeorge  Steel,  the  nephew,  afterwards  was  advised  he  could 

^H  the  estate,  as  he  was  the  institute,  and  the  fetters  in  the 

^***ail  were  not  made  to  apply  to  the  institute  in  express 

*T*tns.    Accordingly,  he  and  his  wife  granted  a  trust-disposi- 

*°**  to  trustees,  for  the  purpose  inter  alia,  of  selling  the  estate. 

^the  estate  was,  accordingly,  sold  by  public  auction,  without 

***sces8,  but  was  afterwards  sold  by  private  sale. 

Nineteen  years  after  it  was  sold,  the  present  action  of  reduc- 
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was  brought,  calling  the  trustees  and  the  several  purchaser 
The  Lord  Ordinary  (Balgray)  after  having  disposed 
some  dilatory  defences,  pronounced  this  interlocutor :  li  T 
July  6, 1813.  "  Lord  Ordinary  having  considered  the  memorial  for  Eobc 
George  Steel,  pursuer,  with  the  counter  memorial  for  Kobe 
"  Steel  and  others,  defenders,  and  whole  particulars :  Find 
"  1st,  That,  in  1790,  George  Steel  disponed  his  lands  < 
"  Baldastard  to  and  in  favour  of  himself  in  liferent,  for  hi 
"  liferent  use  only ;  and  to  George  Steel,  his  nephew,  am 
"  Harriet  Applin,  his  spouse,  in  conjunct  fee  and  liferent, 
&c,  u  whereby  the  said  George  Steel,  junior,  became  dis 
"  ponee  or  institute  under  the  said  deed ;  2d,  Finds  tha 
"  the  procuratory  of  resignation  was  granted  in  terms  agree 
"  ably  to  the  above  dispositive  clause ;  but  declared  to  b 
"  also  under  the  conditions,  provisions,"  &c,  "  which  are  aj 
"  pointed  to  be  inserted  in  the  charters,  sasines,"  &c,  tt  < 
"  the  foresaid  lands,  in  all  time  coming,  and  to  be  observe 
"  by  all  my  heirs  and  substitutes  above-named,"  &c,  "  3dl; 
"  Finds,  that  by  the  fifth  clause  of  the  entail,  it  is  declare* 
"  that  it  shall  not  be  in  the  power  of  all  or  any  of  the  sai 
"  heirs  or  members  of  tailzie,  or  other  successors,  to  sell,  di 
"  pone,  wadset,"  &c,  "  and  the  irritant  clause  following  th 
"  prohibitory  clause  is  directed  against  all  debts,  acts,  ar 
"  deeds  of  all  or  any  of  the  said  heirs  of  tailzie  and  substit 
"  tion,  or  their  heirs.  4thly,  Finds,  that  in  the  sixth  clau 
"  of  the  entail,  where  an  annuity  is  granted  to  Anne  Appli 
"  the  foresaid  George  Steel  and  Harriet  Applin,  his  spous 
"  is  contra-distinguished  to  the  other  heirs  and  members 
"  tailzie.  5thly,  Finds,  that  under  these  circumstances,  tl 
"  expressions  in  the  entail,  i  heirs  or  members,'  and  of  '  hei 
"  i  and  members'  of  tailzie,  cannot  be  held  to  apply  t 
"  George  Steel,  the  disponee  or  institute ;  but  that  the  63 
"  pressions,  '  heirs  or  members,'  or  '  heirs  and  members,'  mv& 
"  be  held  as  synonymous  terms ;  and,  therefore,  finds,  thfi 
u  the  said  George  Steel  had  the  power  to  sell  the  said  land 
"  in  the  manner  which  he  did  in  1791,  and  that,  in  const 
"  quence  of  the  principles  acknowledged  in  the  case  of  Dur 
"  treath  and  Wellwood,  and  other  decisions  of  the  Cottf 
"  the  prohibitions  against  selling  or  executing  other  deec 
"  contained  in  the  foresaid  entail,  cannot  be  held  as  applicab! 
"  to  the  said  George  Steel,  as  institute  or  disponee ;  therefor 
"  assoilzies  the  said  defenders  from  the  present  action,  afl 
"  decerns ;  and  in  respect,  that  the  case  has  been  ably  at 
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Ally  discussed  in  the  memorials,  and,  that  it  is  a  question,        181?- 
4*  proper  for  the  consideration  of  the  whole  Court,  dispenses        gTKBL 
€C   with   any  representation,  but  supersedes  extract  till    the 
"   first  box  day  in  the  ensuing  vacation." 

On  two  several  reclaiming  petitions  to  the  Court  their 
Hardships  adherecl.*  Jan.  u,  18H. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  house  of  Lords  by  the  pursuer  (appellant.) 

Pleaded  for  the  Appellant. — The  disposition  which,  along 
with  the  various  subsequent  transmissions  of  the  estate,  it  is 
the  object  of  the  present  action  to  set  aside,  was  an  act  in 
direct  contravention  of  the  entail  under  which  George  Steel, 
the  disponer,  held  the  estate.  To  constitute  a  contravention, 
*t  is  necessary,  first,  that  the  act  should  be  of  the  description 
struck  at  by  the  prohibitory,  irritant,  and  resolutive  clauses ; 

Opinions'of  the  Judges : — 
*  Lord  Sdccoth. — "  The  interlocutor  I  think  right.  The 
heirs  or  members  of  tailzie  must  be  held  as  synonymous,  consider- 
]Qg  how  they  are  used  throughout  the  deed.  The  institute  might 
have  been  included  under  the  words,  l  members  of  tailzie,'  but  the 
question  is,  Whether  that  is  the  case  in  this  instance  ? 

<c  These  word9  occur  in  some  of  the  clauses  of  the  entail  and 
n°t  in  others.  They  are  not  to  be  found  in  some  of  the  most 
fi^&ural  clauses,  particularly  in  the  irritant  clause,  so  that  no 
Iriltancy  is  imposed  upon  the  institute,  supposing  the  words 
(  n&embers  of  tailzie,'  to  include  him. 

c<  This  is  most  natural.  The  main  prohibition  against  altering 
the  order  of  succession  is  also  directed  against  the  heirs. 

*'  But  the  sixth  clause,  which  relates  to  an  annuity  to  Anne  Applin, 
*&  the  strongest ;  the  institutes  are  distinguished  from  the  heirs,  by 
being  named,  and  yet  the  words,  and  '  members  of  tailzie*  are  ap- 
plied to  the  heirs.     It  is  to  no  purpose,  that  the  expression  ' other 
heirs'  of  entail  occurred,  for  these  occur  in  the  case  of  Duntreath. 
"  The  cases  quoted  in  the  petition  are  strong,  except,  perhaps, 
***at  of  Syme  v.  Ronaldson  Dickson.     But  there  the  prohibitions  Vide  ante,  vol. 
Against  alienating,  selling,  &c,  are  directed  against  the  institute™'  P-  471* 
*>y  name,  *  John  Ronaldson,  my  son.' 

"The  irritant  clause  again  says,  *  in  case  my  said  son,'  or  any 
of  the  heirs  of  entail,  shall,'  &c,  and  the  resolutive  uses  the 
"^ords,  '  but  also  the  person  or  persons  heirs  of  tailzie  foresaid.' 
Here  the  words  person  foresaid  was  held  to  mean  the  institute 
specially  mentioned  in  the  irritant  clause  with  which  it  was  con- 
nected." The  other  judges  concurred  on  the  grounds  stated  in 
*he  Lord  Ordinary's  interlocutor. 

Campbell's  Collectvn  of  Session  Papers. 
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1817.        and,  secondly,  that  the  person  by  whom  it  was  committed; 

gTFEL       should  be  subject  to  the  operation  of  those  clauses.     Here 
both  requisites  concur.     The  deed  which  it  is  the  appellant's 
object  to  declare  an  irritancy  and  to  reduce,  is  a  conveyance, 
by  which  George  Steel  "  gave,  granted,  assigned,  and  dis- 
"  poned,"  the  entailed  estate  to  certain  trustees,  with  powers 
to  sell,  which  powers  they  actually  exercised.     By  the  fifth.    4 
clause  of  the  entail,  it  is  declared,  "  That  it  shall  not  beia 
"  the  power  of  all  or  any  of  the  said  heirs  or  members  oftaikie9 
"  or  their  successors  to  sell,  dispone,  wadset,  or  impignorata* 
"  all  or  any  part  of  the  said  estate  before  mentioned,  nor  to 
11  grant  bonds,"  &c,  "  all  whysh  debts,  acts,  and  deeds,  are 
"  hereby  declared  void,  in  so  far  as  they  may  affect  all  or  any 
"  part  of  .the  said  estate."     The  resolutive  clause  was  in  the»e 
terms,  "  Septimo,  That  the  whole  heirs  and  members  of  toikd& 
"  above  mentioned,  and  their  heirs  and  successors,  who  shaJl 
"  happen  to  succeed  to  the  said  lands  and  estate,  shall  become 
"  bound  as  by  acceptation  hereof,  they  become  bound  am«3 
"  obliged  to  perform  and  observe  every  one  of  the  different 
"  clauses  and  articles  before  mentioned.     Declaring  always 
"  as  it  is  hereby  expressly  provided  and  declared,  That  £** 
11  case  all  or  any  of  them  shall  contravene  and  do  on  the  ccfwrm^ 
"  trary  hereof,  or  of  any  of  the  conditixyns,  provisions,  and  cb&*' 
"  gations  before  specified,  or  omit  and  neglect  the  fulfilling  arm* 
"  observing  the  same,  such  persons  so  contravening  shall,"  fc^ 
The   entail   therefore   contains  prohibitory,   irritant,  ar^( 
resolutive  clauses  applicable  to  the  act  of  disponing  committ^^ 
by  George  Steel ;    and  these  clauses  are  directed,  not  onJ; 
against   heirs,   but  against  the  heirs  and  members  O^ 
tailzie — a  general  description  which  must  reach  Georgg1 
Steel.     No  doubt,  the  respondents  say,  that  though  the  acr* 
of  disponing  were  sufficiently  struck  at  by  the  entail,  y^* 
George  Steel  being  institute,  was  not  subject  to.  their  ope** 
tion,  and  refer  to  the  Dutitreath  and  other  cases.     But  fcb* 
slightest  consideration  of  the  terms  of  the  restrictive  clause* 
of  the  entail   of  Baldastard,  is  sufficient  to  show,  that  th& 
question  really  in  dispute  here,  is  totally  different  from  th^d 
which  occupied  the  attention  of  the  Court,  in  the  cases  citeC 
by  the  respondents  of  Edmonstone  of  Duntreath,  Gordon    ** 
Gordonstone,  &c.     The  present  case  is  entirely  new,  and  tfa< 
decision  now  under  appeal,  if  not  reversed,  will  extend  *& 
operation  far  beyond  any  of  those  which  have  preceded  it. 

Pleaded  for  the  Respondents. — The  sole  ground  on  which  thfi 
appellant  attempts  to  distinguish  the  present  case  from   th* 
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ms  cases  which  have  been  decided,  both  by  the  Court  1817. 
don  and  your  Lordships,  settling  the  law  that  fetters  ~~ 
d  on  the  heirs  of  tailzie  only,  do  not  affect  the  institute,  »• 

dispones,  is,  that  in  some  of  the  clauses  of  the  entail 
*tate  of  Baldastard,  the  conditions  are  not  imposed 
he  heirs  simply,  but  upon  the  heirs  and  members  of 
and  though  he  cannot  contend  that  George  Steel,  the 
e,  was  an  heir  of  tailzie,  yet  he  contends  he  was  a 
r  of  tailzie.  But  a  member  of  tailzie  can  only  be  one 
hom  the  fetters  of  the  entail  are  imposed ;  and  to  say, 
Borge  Steel,  the  institute,  was  a  member,  is  just  begging 
stion.  When,  the  appellant  argues  that  the  entailer, 
ing  use  of  that  word,  discovers  his  intention  to  include 
itute,  though  he  has  not  described  him  technically,  or 
te,  he  attempts  to  overturn  the  doctrine  laid  down  in 
cases  decided  for  the  last  seventy  years.  In  the  pro- 
se, it  is  submitted  to  be  perfectly  clear,  that  the  resolu- 
use  is  directed  solely  against  the  heirs  of  entail ;  the 
aal  addition  of  the  words,  "  or  members/'  or  "  and 
bers,"  is  so  employed  as  to  show  it  is  merely  redun- 
aving  no  stronger  meaning  than  the  term  "  heirs  of 
3,"  when  used  by  itself.  The  exception  from  the 
tion  to  contract  debt,  of  powers  for  providing  for 
ind  children,  given  to  the  heirs  alone}  makes  it  quite 
that  the  prohibition  was  not  meant  to  apply  to  the 
e,  who  would  otherwise,  though  the  favourite  person, 
id  no  power  to  make  any  provision  for  his  wife  and 
r  children.  If  it  is  not  admitted,  that  the  words 
ers  of  tailzie"  are  merely  synonymous  with  the  words 
of  tailzie"  then  it  must  be  maintained,  that  the  re- 
>  clause  applies  both  to  the  institute  and  heirs,  yet  the 
dy  have  a  power  of  providing  their  wives  and  younger 
1.  But  this  construction  is  totally  inadmissible.  These 
nust  be  taken  as  synonymous,  and  both  of  them  to  be 
lished  from  the  institute ;  this  distinction  being  made 
mtail  itself;  for,  by  the  sixth  condition  in  the  prohi- 
dause,  when  he  means  to  lay  a  burden  or  fetter  on  the 
j,  he  does  so,  in  this  clause,  by  laying  the  condition 
institute  specially  by  name. 

r  hearing  counsel, 

)  Chancellor  (Eldon)  said, 

r  Lords, 

to  the  particular  circumstance  here  that  the  purchase  was 
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1817.        made  in  trust,  for  one  of  the  trustees  to  sell,  that  is  not  mad 
~  ground  of  proceeding  in  the  case,  and  I  give  no  opinion  upon 

v.  case,  in  that  view  of  it;  and  then  the  question  depends  sol 

«teel,&c.    on  the  entail. 

"The  Duntreath  case  has  settled  the  point  that  entails 
strictissimi  juris,  and  that,  whatever  the  intention  of  an  enta 
may  be,  fetters  are  not  to  be  imposed  by  implication,  and  it 
,  to  be  lamented  that,  after  that  point  had  been  so  settled  in  : 
Duntreath  and  other  cases,  a  deed  of  entail,  framed  in  1790,  shoi 
still  have  been  made,  so  as  to  leave  the  matter  in  this  situatic 
that,  although  a  doubt  can  hardly  be  entertained  that  the  entail 
intended  to  include  the  institute  or  disponee,. the  intent  hasn 
been  clearly  and  unequivocally  expressed. 

"  With  respect  to  that  case  of  Duntreath,  I  have  only  two  o 
servations  to  make,  1st,  That  I  was  not  a  little  startled  at  tfa 
decision ;  and  2d,  That  the  decision  having  been  once  made, 
must  not  now  be  shaken.  But  it  is  a  very  remarkable  circumstani 
that  in  the  entail  Act  1685,  there  is  no  word  under  which  t 
institute  can  be  fettered  at  all,  unless  under  the  words  ( heirs 
1  tailzie;'  and  yet  it  has  been  decided,  that  if  you  fetter  the  A 
only,  in  the  prohibitory,  irritant,  and  resolutive  clauses  ;  if  in  a 
of  these  clauses  the  word  heir  only  is  mentioned,  the  institute 
not  included  in  the  fetters  of  the  entail ;  and  the  question  now 
whether  the  institute  is  fettered  as  a  member  of  tailzie. 

"  Now,  after  it  has  been  so  often  decided  that  the  institute 
disponee  cannot  be  fettered  by  implication,  that  principle  hav: 
been  once  solemnly  settled,  it  ought  not  now  to  be  got  rid  of 
nice,  thin,  and  shadowy  distinctions.  Having  regard,  then, 
that  principle,  and  to  what,  as  Lord  Kenyon  expressed  it,  is 
be  found  within  the  four  corners  of  the  instrument,  we  are 
consider  whether,  if  the  entail  intended  to  fetter  the  institute, 
has  clearly  and  unequivocally  expressed  that  intention. 

"  The  interlocutor  of  the  Lord  Ordinary  was  this.  (Here  1 
Lordship  read  the  Lord  Ordinary's  interlocutor.) 

"  There  your  Lordships  observe  the  words  are  *  all  my  heirs  a 
'  substitutes,'  and  though  I  do  not  say  that  an  institute  may  o 
be  included  in  the  words  members  of  tailzie  ;  yet  it  must  be  cle 
that  the  entailer  so  intended  it,  and  there  he  uses  the  words  'fa 
4  and  substitutes,'  which  has  a  tendency  to  show  that  he  had  in  vie 
in  this  instrument,  his  heirs  and  substitutes  only.  '  3d,  Fin 
'  that,  by  the  fifth  clause  of  the  entail,  it  is  declared,  that  it  shi 
1  not  be  in  the  power  of  all  or  any  of  the  said  heirs  or  membe 
'  of  tailzie,  or  other  successors,  to  sell  dispone,  wadset,  &c,  ai 
'  the  irritant  clause  following  this  prohibitory  clause  is  direct 
(  against  all  debts,  acts,  and  deeds  of  all  or  any  of  the  said  he: 
4  of  tailzie  and  substitution,  or  their  heirs.'  Now,  it  was  ve 
ably  contended  at  the  bar,  and  in  a  manner  which  might  car 
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conviction  to  my  mind,  if  I  had  not  been  obliged  to  guard  it  by         1817. 
rules  of  law,  and  to  give  a  judicial  opinion,  that  the  entailer 
meant  that  these  prohibitions  should  extend  not  merely  to  the  v. 

substitutes,  but  also  to  the  institute  ;  but  I  cannot,  in  this  instance,  iTEEL» &c- 
apply  that  construction  ;  for,  when  the  entailer  says,  '  that  it  shall 
4  not  be  in  the  power  of  all  or  any  of  the  said  heirs  or  members 
4  of  tailzie,' &c,  he  seems  to  give  the  construction  which  he  in- 
tended should  be  put  upon  these  words,  by  the  words  which  he 
uses  in  the  previous  part  of  the  deed.  ( 4th,  Finds,  that  in  the 
'  sixth  clause  of  the  entail,  where  an  annuity  is  granted  to  Anne 
'Applin,  the  aforesaid  George  Steel   and   Harriet  Applin,  his 

*  spouse,  is  contradistinguished  to  the  other  heirs  and  members 

*  of  tailzie.'     There  George  Steel  is  named  in»  contradistinction 
to  other  heirs  and  members ;  and  as  to  the  word  other,  that  form 
of  expression  occurred,  and  was  argued  upon  in  the  Duntreath  . 
case,  but  the  argument  did  not  then  prevail.     '  5th,  Finds  that, 

( under  these  circumstances,  the  expressions  in  the  entail  of  "  heirs 
4  M  or  members,"  and  of  "  heirs  and  members"  of  tailzie,  cannot 

*  be  held  to  apply  to  George  Steel,  the  disponee  or  institute  ;  but 
4  that  the  expressions  u heirs  or  members,"  or  "heirs  and  members," 
4 must  be  held  as  synonymous  terms"  (that  is,  with  heirs  and 
*&ttituU$  mentioned  in  the  first  part  of  the  deed)  (  and,  therefore, 
4  that  in  consequence  of  the  principles  acknowledged  in  the  cases 
'  of  Duntreath  and  Well  wood,  and  other  decisions  of  the  Court, 
4  the  prohibition  against  selling  or  executing  other  deeds  con- 
'tained  in  the  foresaid  entail,  cannot  be  held  as  applicable  to  the 
4  said  George  Steel  as  institute  or  disponee/  &c. 

"Agreeing  in  these  findings  of  the  Lord  Ordinary  and  the 
Court,  I  think  the  result  under  this  instrument  is  such  as  they 
have  found  it  to  be ;  and  it  appears  to  me  that  other  passages  in 
this  instrument  lead  to  the  same  result.  I  propose,  therefore,  to 
find  that,  under  the  particular  circumstances  mentioned  in  the 
ford  Ordinary's  interlocutor,  and  adverting  also  to  the  whole  of 
the  circumstances  as  they  appear  in  this  instrument  (I  am  anxious 
to  have  these  words  introduced)  the  word  members,  as  used  in  this 
deed,  does  not  include  the  institute,  and  that  the  judgment  should 
be  affirmed." 

It  was  ordered  and  adjudged  that,  under  the  particular  JourTm]s  of  the 
circumstances  mentioned  in  the  said  interlocutor  of  the  House  ot 
6th  July  1813,  and  adverting  to  the  whole  contents  of   °r   ' 
the  deed  of  entail,  the  effect  whereof  is  in  question,  the 
several  interlocutors  complained  of  be,  and  the  same  are 
hereby  affirmed. 

For  the  Appellant,  John  Leach,  John  Clerk,  Geo,  Cranstonn. 
For  the  Respondents,  Sir  SamL  Romilly,  Fra.  Homer. 
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1817. 


v. 

BUCHAN. 


m'douall     Andrew  M'Douall,  Esq.  of  Logan,         .        Appellant ; 
John  Buchan,  Esq.,  W.S.,       .        .        .        Respondent. 

House  of  Lords,  2d  July  1817. 

Factor — Liability  for  Neglect — Rate  op  Interest. — The 
respondent,  it  was  alleged,  acted  as  a  factor  for  the  appellant, 
but  it  did  not  appear  that  he  held  any  written  factory.  He  had 
allowed  the  tenants  on  the  estate  to  fall  into  arrear  of  their 
rents,  and  did  not  avail  himself  of  the  hypothec  to  which  the 
landlord  looked  for  payment,  and  did  not  render  his  accounts 
regularly.  Held  him  not  liable  for  the  whole  arrears.  (2)  In- 
terest was  charged  against  him  at  the  rate  of  three  per  cent 
by  the  accountant,  while  the  appellant  sought  to  make  him 
liable  in  the  legal  rate  of  interest.  This  was  disallowed.  Af- 
firmed on  appeal. 

This  was  an  action  raised  by  the  appellant's  predecessor  - 
against  the  respondent,  who  had  acted,  for  many  years,  as^ 
factor  on  the  appellant's  estates,  to  account  for  his  intromis-^ 
sions,  in  which  the  chief  question  was,  whether,  in  this  account^ 
ing,  the  factor  was  liable  to  make  good  certain  arrears  of  rental 
of  farms,  which,  it  was  alleged,  the  factor  ought  to  have  r^s 
covered,  had  he  used  due  diligence  in  availing  himself  of  tb^ 
hypothec  belonging  to  the  landlord.  The  appellant  contendere] 
that  in  the  accounting  he  was  not  entitled  to  take  credit  foi 
these  arrears,  but  must  be  held  liable  for  them  in  consequent 
of  his  neglect  to  recover  the  same. 

It  appeared  from  the  appellant's  statement,  that  the 
spondent  had  neglected  to  render  periodically  his  account*, 
so  that  he  was  thus  prevented  from  being  made  aware  of  these 
arrears  of  rents. 

On  the  other  hand,  it  was  stated,  that  the  respondent  was 
a  relation  of  the  appellant's  family,  and  had  all  along  been 
dealt  with  on  that  footing,  and  it  was  chiefly  the  appellant's 
father's  own  fault  that  regular  accounts  were  not  asked  and 
given  in.     He  also  stated,  that  he  was  employed  as  a  cashier, 
conveyancer,  and  as  law-agent  in  the  Court  of  Session,  in 
conducting  law  suits  there,  purchasing  lands,  borrowing  and 
lending  money,  &c.     But  the  respondent  did  not  occupy 
himself  in  the  office  of  factor.    He  had  held  at  first  a  factory* 
but  this  had  been  withdrawn,  and  at  no  time  had  he  held   a 
written  factory  or  commission. 
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In  these  circumstances,  the  respondent  admitted  a  balance        1817. 
in  his  hands  of  £700.     The  Lord  Ordinary,  Glenlee,  re-     m<do1jall 
mitted  the  accounts,  when  lodged,  to  an  accountant.  v- 

_.  HUGH AN 

The  arrears  of  rents  falling  under  the  above  description, 
for  which  the  appellant  sought  that  Mr  Buchan  should  be 
made  liable,  amounted  to  £1179,  16s.  6d.  The  accountant 
reported,  that  Mr  Buchan  was  liable  in  £906,  Is.  6d.  of 
arrears,  if  these  should  not  be  recovered  by  the  subsequent 
factor. 

The  accountant  also,  only  allowed  interest  on  these  arrears, 
at  the  rate  of  three  per  cent.,  while  the  appellant  contended, 
that  he  was  liable  on  the  whole  arrears,  and  to  the  legal  rate 
of  interest  at  five  per  cent.,  for  culpable  neglect  in  the  per- 
formance of  his  duty. 

Objections  were,  therefore,  given  in  to  the  accountant's 
report,  but  the  Court,  on  report  of  Lord  Glenlee,  pronounced  June  16, 1812. 
this  interlocutor:  "Repel  the  objections  to  the  report,  and 
"  remit  to  the  Lord  Ordinary  to  proceed  accordingly ;  it 
"  being  always  understood,  that  the  defender  (respondent)  is 
u  to  warrant  the  pursuer  and  his  heirs  against  any  demand 
"  that  may  happen  to  be  made  upon  them,  founded  upon 
a  the  bond  which  was  granted  for  the  price  of  Blairs,  and 
"  to  relieve  them  of  such  demand  if  made."  On  reclaim- 
ing petition  the  Court  adhered.  Feb.  17, 1813. 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  appellant  pleaded,  that 
the  respondent  was  liable  as  factor,  because,  in  that  character, 
it  was  his  duty  to  have  taken  measures  to  secure  payment  of 
these  arrears  of  rents,  and  to  make  the  hypothec  available. 

Pleaded  for  the  Respondent. — Even  an  ordinary  factor, 
managing  a  land  estate,  is  not  liable  as  surety  for  the  rents  of 
the  tenants  or  farmers  on  that  estate.  Without  special  in- 
structions, he  has  no  power  to  sell  their  effects  under  legal 
execution,  or  to  imprison  their  persons.  There  is  no  rule 
in  the  law  of  Scotland,  by  which  factors  are  bound  to  make 
effectual  landlords'  hypothec,  under  penalty  of  being  liable 
themselves  for  the  rent.  But,  in  this  case,  the  respondent 
was  not  in  the  situation  of  an  ordinary  factor.  He  held  no 
written  factory  or  commission ;  and  another  person,  Mr 
Caddell,  had  just  as  much  power  to  interfere  with  the  tenants 
as  the  respondent. 

After  hearing  counsel, 
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1817.  The  Lord  Chancellor  said,  after  stating  the  case,    , 

~  "  My  Lords. 

v.  "  The  items  are  many  in  number,  which  rendered  it  necessary 

iuchan.  t0  to^e  8ome  time  t0  examine  them  with  attention.  I  have  done 
so,  and  it  is  my  humble  advice,  that  the  judgment  should  be 
affirmed,  for,  under  the  particular  circumstances  of  the  present 
case,  I  think  Buchan  is  not  answerable,  as  he  would  have  been,  if 
he  had  been  acting  strictly  in  the  character  of  factor,  and  had 
not,  on  the  contrary,  been  acting  on  principles  which  displaced  the 
obligation  that  would  have  attached  to  him  by  the  general  principles 
of  law,  as  applicable  to  factors. 

"  But  it  was  insisted  also,  that  this  judgment  should  be  affirmed 
with  costs.  I  cannot,  however,  concur  in  that ;  for,  though  the 
just  demands  against  Buchan  were  less  than  the  claims  insisted 
upon  by  the  other  party,  yet,  from  the  relation  in  which  he  stood 
with  respect  to  the  father,  he  ought  to  have  kept  accurate  ac- 
counts always  ready  to  be  produced,  and  the  contest  has,  in 
some  measure,  arisen  from  his  failure  in  that  duty.  I  propose, 
therefore,  that  the  judgment  be  affirmed,  but  without  costs." 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of,  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Sir  Saml.  Romilly,  John  Greenshields. 
For  the  Respondents,  A  lex.  Maconochie,  Robt.  Forsyth. 


1817. 


Hugh  Robert  Duff  Esq.  of  Muirtown,         Appellant; 

brown,  &c.   Robert  Brown,  Factor  for  Ronald  George') 

Macdonald,  Esq.  of  Clanronald,  and  John  >   Respondents*  - 
Macdonald,  Esq.  of  Borrodale,       .         ) 

House  of  Lords,  11th  July  1817. 

Sale  of  Growing  Wood — Delivery — Relief  and  Damages*  — 
The  appellant  sold  the  growing  wood  on  his  lands  of  Almi^  to 
Mr  Buchanan,  and  that  right  was  transferred  to  the  responds  n*» 
Brown.  The  appellant,  from  the  correspondence  which  passed* 
understood  that  the  wood  was  either  cut,  or  in  the  course  °* 
being  cut  and  taken  away,  and  a  bill  was  granted  for  the  price, 
and  paid.  Three  years  thereafter,  he  sold  the  lands  of  Aln^ie, 
with  the  wood  growing  thereon.  It  then  turned  out  that  the 
wood  sold  to  Buchanan,  and  afterwards  to  Brown,  was  still  on 
the  lands  uncut.  In  an  action  of  relief  and  damages  bro>ut5^1 
by  Brown  against  the  appellant,  and  the  purchaser  of  the  l*u***k 
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held  the  appellant  liable  in  the  value  paid  for  the  wood.     In  ZZZ 1817. 
the  House  of  Lords  this  was  reversed,  and  it  was  declared  that, 
according  to  the   true   meaning  of  the  contract  of  sale  of  the  v. 

wood,  the  wood  was  to  be  cut  down  in  the  course  of  that  BROWK» &c- 
season,  and  that  the  whole  dispute  had  arisen  from  Brown  not 
having  done  so,  and  that,  therefore,  he  had  no  right  to  demand 
damages  against  the  appellant.  And,  further,  that  the  purchaser 
of  the  lands  having  had  notice  of  the  sale,  he  must  be  con- 
sidered as  having  purchased,  subject  to  the  burden  of  the  con- 
tract of  sale  of  the  wood  to  Brown. 

In  the  year  1801  or  beginning  of  1802,  the  appellant  sold 
to  Mr  Macdonald  Buchanan,  the  then  growth  or  crop  of  the 
"wood  of  Almie  and  estate  of  Rhetland,  situated  at  a  consider- 
able distance  from  the  appellant's  estate  of  Muirtown,  for  the 
sum  of  £60  sterling.     The  wood  was  understood  to  be  ready 
for  cutting.     No  particular  day  or  week  was  fixed  for  cutting 
the  wood;  but  it  was  well  understood,  as  in  such  cases  it 
always   is,   that  the  purchaser  should  cut  and   remove  the 
"wood  without  undue  delay,  and,  of  course,  before  the  end  of 
the  ensuing  season.     It  was  stated,  that  the  appellant  had  a 
material  interest  that  this  should  be  the  case,  in  order  that  a 
new  growth  might  be  advancing. 

Mr  Macdonald  Buchanan  transferred  his  interest  in  the 
wood  to  the  respondent,  Robert  Brown,  and  this  gentleman 
took  possession  of  the  wood.  In  a  representation  in  the 
cause,  he  stated  that  "  as  soon  as  the  bargain  was  concluded, 
"the  representer  entered  into  an  agreement  with  Angus 
"  Macdonald  of  Kinchreggan,  the  tacksman  of  the  lands, 
u  relative  to  the  loss  which  he  behoved  to  sustain  by  the 
"  cutting  down  and  removal  of  the  wood  ;  he  then  divided 
"  it  into  such  lots  as  appeared  most  eligible,  and  appointed 
"  an  overseer,  to  whom  he  committed  the  charge  and  sale  of 
"  the  wood." 

The  appellant  having  been  informed  of  the  transfer  of  the 
wood  to  Brown,  wrote  to  him  the  following  letter  : — "  Muir- 
"  town,  16th  May  1802, — Sir,  I  am  informed  that  my  wood 
"  of  Almie  has  been  made  over  to  you  by  Mr  Macdonald 
"  Buchanan,  at  £60  sterling,  and  that  the  wood  is  either  now 
"  cutting  or  cut  down.  I  beg  to  be  informed  when  an<J  how 
"  the  price  is  to  be  settled." 

In  consequence  of  this  communication,  Mr  Brown  allowed 
a  bill  to  be  drawn  upon  him  for  the  price  of  the  wood,  by  the 
appellant's  factor,  this  bill  expressly  stating  the  sum,  "as 
"  the  value  of  wood  received  from   Hugh  Robert  Duff  of 
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1817.  "  Muirtown."  It  was  payable  in  the  month  of  August  fol- 
DUFr  lowing,  and  was  retired  by  Mr  Brown,  without  attempting 
»•  to  undeceive  the  appellant,  as  to  the  belief  which  he  had 

mm     Am  I  J.  ' 
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expressed  in  the  above  letter,  namely,  that  the  wood  was 
"  either  now  cutting  or  cut  down." 

The  lands  of  Rhetland,  as  already  mentioned,  were  at  a 
great  distance  from  the  appellant's  residence.  The  estate 
of  Mr  Macdonald  of  Borrodale,  is  contiguous  to  Rhetland ; 
he  resides  on  his  estate,  and  he  could  not  fail  to  know 
everything  about  these  lands. 

It  was  about  two  or  three  years  after  the  price  of  the  wood 
was  paid,  and,  as  he  believed  the  wood  cut  down,  that,  in 
1804,  Mr  Macdonald  proposed  to  purchase  the  estate  of 
Rhetland,  and  wrote  to  Inverness,  to  Mr  Macdonald,  his  agent 
there,  to  conclude  the  bargain  for  him.  At  this  time,  and 
before  the  bargain  for  the  sale  was  concluded,  Mr  Mac- 
donald knew  that  the  wood  of  Almie  was  sold  three  years 
before.  He  wrote  to  his  agent  stating  expressly  this  fact ; 
and,  although  Mr  Macdonald  obstinately  refused  to  produce 
this  letter,  he  stated,  in  his  deposition,  that  this  was  the 
fact. 

The  sale  then  was  concluded  through  his  agent.    The  ^ 

sale   conveyed    to  the  other    respondent,   Mr    Macdonald, 
"  all  and  whole  the  penny  land  of  Almie,  &c,  with  the  wood      J 
"  park  of  Almie,  and  wood  growing  thereon." 

In  an  action  at  Mr  Brown's  instance  for  relief  and  damages*^^^ 
before  the  sheriff,  it  was  decided  that  the  wood  belonged  tOK=ao 
Mr  Macdonald,  and  he  was,  therefore,  assoilzied;  but  Mm  \ 
Duff  not  appearing,  decree  in  absence  went  against  him.  Oc 
a  charge  on  this  decree,  a  suspension  was  brought,  and 
advocation  also  brought  as  to  Mr  Macdonald. 

In  regard  to  the  wood  sold  to  Mr  Brown,  it  appeared  tk 
Brown  had  cut  part  of  it  only,  delaying  to  cut  down 
greater  part  of  it,  in  order  to  increase  its  value ;  and  whr^^— n, 
in  February  1805,  he  came  forward,  after  the  sale  to  Ma^^=ic- 

donald,  to  take  away  the  wood,  the  latter  stopped  him,  sm=r nd 

thus,  the  respondent,  Brown,  came  back  on  the  seller  (a^Map- 
pellant.)  The  question  was,  whether  the  appellant  havi^SEng 
conveyed  to  Mr  Macdonald,  along  with  Rhetland,  the  wi  *yf 
park  of  Almie  and  the  wood  growing  thereon,  he  roust  be 

held  to  have  conveyed  only  the  young  crop,  on  the  s  Tip- 
position  that  the  young  wood  was  three  years  advancecfc—  in 
growth,  or  whether  the  old  wood,  which  he  had  sold,  ^mnd 
had  supposed  to  have  been  all  cut  down  three  years  be£3w^ 
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but  which,  for  the  greater  part,  was  still   on  the  ground        1817. 
uncut,  must  be  held  to  have  been  conveyed  to  him  t     It  was        Dcrr 
argued,  that  if  a  proprietor  of  lands  concludes  a  contract    BtL0^  &0 
for  the  sale  of  uncut  timber,  and  if  he  afterwards,  while  the 
wood  is  still  standing,  sells  the  land  to  a  third  party,  without 
qualification,   the   previous   sale   of  the.,  timber,   which,  till 
separated,  is  pars  soli,  does  not  affect  the  purchaser  of  the 
lands,  if  he  is  in  bona  fide,  because  such  a  contract  is  not  a 
real  right,  and  onerous  purchasers  are  affected  only  by  real 
rights.    But  here  the  appellant  had,  in  express  terms,  sold  the 
glowing  wood  with  the  lands. 

After  a  variety  of  procedure  and  interlocutors  pronounced,  Dec.  12,1811. 
the  Court  finally  came  to  adhere  to  the  Lord  Ordinary's  inter-  F^;  ^  \8Ja* 
iocutor,  finding  the  respondent  Brown  entitled  to  damages  li^^'mit 
to  the  extent  of  the  sum  or  price  paid  for  the  timber,  and  Jane  is,  1813. 
decerned  against  the  appellant  therefor,  and  for  expenses.  ' 

Against  these  interlocutors  the  present  appeal  was  brought 
*>  J  the  appellant  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1,  When  a  seller  has  delivered 

t-ke  subject  of  sale  to  a  purchaser,  the  latter  having  attained 

ixwession,  is  entitled  and  bound  to  support  his  own  right  of 

property.     If  a  third  party  molests  him  in  the  possession, 

^J»d  attempts  to  deprive  him  of  the  subject  sold,  he  is  not 

entitled  to  abandon  it,  and  recur  on  the  seller  for  repayment 

**f  the  price,  or  for  damages.     Now,  the  wood  which  the 

Appellant  sold  to  Mr  Macdonald  Buchanan,  and  which  was 

fc^ansferred  by  him  to  Mr  Brown,  was  delivered  to,  and  in 

*4e  possession  of  the  latter  for  years,  before  the  appellant  had 

^**y  transaction  with  Mr  Macdonald  of  Borrodale.     This  is 

I^JOved  by  his  own  judicial  admission,  that  as  soon  as  the 

*^^rgain  was  concluded,  he  entered  into  an  agreement  with 

**e  tenant  of  the  lands  in  regard  to  the  cutting  down  and 

T^Oaoval  of  the  wood.     He  divided  it  into  the  most  eligible 

*^ts  for  gjj^  and  ne  appointed  an  overseer,  to  whom  he  com- 

***itted  the  charge  and  sale  of  the  wood.     He  also  admitted 

^**at  he  sold  some  of  it.     These  admissions  showed  that  Mr 

^rown  had  got  possession  so  early  as  1802.     The  letter  of  16th 

""-lay  1802,  where  the  appellant  stated  that  the  wood  was 

either  now  cutting  or  cut,"  was  left  unanswered,  and  he 

**ever  undeceived  him  on  that  point,  but  granted  bills  for 

*-be  price. 

2.  Even  though  it  were  doubtful  whether  there  had  been 

complete  delivery  to,  and  possession  by  Mr  Brown,  before  the 

i      transaction  with  Mr  Macdonald  and  the  appellant,   and  it 
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1817.        could  be  held  that  Mr  Macdonald  had  a  right  to  the  wood 

DIJFF        preferably  to  that  of  Mr  Brown  ;  the  appellant  conceives  that 

v-  0       still  Mr  Brown  would  have  no  legitimate  ground  of  action 

BROWN,  &C.  .  i   •  mi  •  i  i 

against  him.  These  assumptions  imply  that  the  appellant  had 
not  completely  fulfilled  his  part  of  the  contract,  by  which  he 
sold  the  wood,  but  he  submits  it  to  be  clear,  that  if  a  party,  in 
a  mutual  contract,  is  rendered  unable  to  fulfil  his  obligation, 
through  the  culpa  of  the  other  party,  the  latter  is  not  entitled 
to  claim  performance,  or  damages  in  lieu  of  performance. 
Now,  the  inability  of  the  appellant  to  implement  his  bargain 
with  Mr  Brown,  evidently  arose  from  the  culpa  of  that  gentle- 
man. In  the  beginning  of  1802,  he  sold  a  crop  of  wood,  and 
in  practice  it  is  known,  that  though  no  term  be  fixed  for 
cutting  or  removing  the  wood,  the  purchaser  is  bound  to  do 
so  in  the  course  of  the  ensuing  season.  From  the  nature  of 
the  thing,  he  cannot  be  allowed  to  let  the  wood  remain  uncut 
for  years.  He  was,  therefore,  to  blame  in  not  cutting  down 
and  removing  the  wood.  He  alone  was  in  culpa,  in  not  per- 
forming this  part  of  his  contract;  and,  therefore,  he  ought 
to  be  held  to  stand  to,  and  not  to  be  relieved  from,  the  con- 
sequence of  his  own  wrong. 

3.  Although  Mr  Brown  were  entitled  to  maintain  this 
action  against  the  appellant  for  damages  and  repetition  of  the 
price,  the  appellant  is  entitled  to  be  relieved  by  Mr  Mac- 
donald. It  is  plain  that  he  could  not  mean  to  sell  to  Mr 
Macdonald  the  wood  which,  he  believed,  had  been  long  ago 
cut  and  carried  away  by  Mr  Brown.  In  this  belief  he  sold 
to  Mr  Macdonald  the  lands  of  Shetland,  "  with  the  wood 
"  park  of  Almie,  and  wood  growing  thereon."  These  terms 
are,  no  doubt,  susceptible  of  two  meanings,  for  they  may  be  " 
understood  to  mean  either  the  wood  which  had  been  previously 
sold  to  Mr  Brown,  or  the  new  growth  since  going  on ;  but 
in  relation  to  the  appellant  and  the  whole  circumstances  of 
the  case,  they  could  have  only  one  meaning,  namely,  that 
they  meant  the  young  wood  growing  up  since  the  sale.  But 
Mr  Macdonald  and  his  agent  must  have  understood  these 
terms  in  the  same  sense.  It  is  proved  by  Mr  Macdonald's 
oath,  that  he  had  heard  of  the  sale  of  the  wood  about  the 
time  when  it  took  place.  It  is  proved  by  his  agent's  oath, 
that  when  the  negociation  for  the  purchase  of  the  lands  was 
going  on,  his  constituent  informed  him  by  a  letter,  that  "  he 
"  (Borrodale)  understood  that  the  woods  on  the  lands  of 
"  Almie  had  sometime  before  been  sold  by  the  pursuer." 
Tliat  letter  has  been  improperly  withheld  by  Mr  Macdonald. 
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Bat,  taking  the  fact  as  established  by  the  depositions,  it  is        1817- 
proved  that  Mr  Macdonald  understood  that  the  cutting  of  the        duff 
wood  had  been  previously  sold.     He  made  no  objection  to    BR0^i  &Ct 
the   bargain  on   this  account;  he  required  no  explanation. 
He  took  the  conveyance  in  the  terms  before  mentioned ;  and, 
it  is  evident,  that  he  must  have  understood  these  terms  pre- 
cisely in  the  same  sense  as  the  appellant  used  them. 

Pleaded  for  Hie  Respondent,  Robert  Brown. — 1st,  The  res- 
pondent purchased  from  the  appellant  the  timber  of  the  wood 
of  Almie.  and  paid  to  him  the  price  of  £fcO.     By  the  act  of 
the  appellant,  in  selling  the  same  wood  to  Mr  Macdonald  of 
Borrodale,  the  respondent  was  deprived  of  the  timber  which 
lie  had  so  purchased  and  paid  for.     The  interlocutors  appealed 
irom  merely  find  the  respondent  entitled  to  damages  restricted 
to  the  price  paid.     The  respondent  was  not  restricted  to  any 
time  in  cutting  down  the  wood,  and  there  was  no  stipulation 
to  that  effect.     Besides,  he  was  never  required  to  remove  the 
timber,  and  had  no  reason  to  suppose  that  the  delay  in  doing 
so  would  be  objected  to.     When  the  appellant  sold  his  lands 
to  Mr  Macdonald,  he  was  bound  to  know  the  state  of  them, 
and  no  Court  can  be  required  to  believe  that  when  he  sold 
the  growing  timber  on  his  own  lands,  he  did  not  know  of  what 
that  timber  consisted. 

2d,  The   appellant  has   received   the   price   of  the  wood 

tvricel     He  sold  it  to  the  respondent,  and  received  the  price 

of  it.     He  again  sold  it  to  Mr  Macdonald,  and  received  the 

price  of  it.     And,  therefore,  he  must  repay  the  price  to  the 

**espondent. 

Pleaded  foi*  the  Respondent,  Mr  Macdonald.  —  Every 
onerous  purchaser  acquires  the  property  as  it  stands  at  the 
time  of  the  sale.  The  buyer  has  nothing  to  do  with  any 
private  obligations  or  contracts  which  may  have  been  entered 
*nto  by  the  seller,  and  is  in  no  case  liable  for  them,  unless  he 
^^pressly  engages  to  perform  them.  The  lands  here  were 
^old  "  with  the  growing  wood  thereon,"  and  the  wood  was 
r>aid  for  as  well  as  the  lands,  and  his  title  was  a  title  to  both. 

After  hearing  counsel, 

It  was,  therefore,  declared  by  the  Lords  spiritual  and  tem-  Journals  of 
poral,  in  Parliament  assembled,  that  it  appears  from  the  0f  Lord*!6 
letter  of  the  appellant  Duff  to  the  respondent  Brown,  of 
the  16th  of  May  1802,  that  the  appellant  understood, 
and  that  the  respondent,  Brown,  was  thereby  informed 
that  the  appellant  understood,  that  the  wood  in  question 

VOL.  VI.  Y 
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1817.  was  then  either  cutting,  or  cut  down;   and  it  further 

duff  appears,  that  the  respondent,  Brown,  allowed  a  bill  to  be 

r   ,  drawn  on  him  for  the  price  of  the  wood,  the  said  bill  ex- 

BROWK,  QIC,  m  '  7 

pressing  the  same  to  have  been  so  drawn  for  value  of 
wood  received  from  the  appellant,  which  bill  was  payable 
on  the  7th  of  August  1802,  and  was  retained  by  Brown, 
without  any  information  given  to  the  appellant,  that  the 
wood  was  not  cut  down ;  and  that,  according  to  the  true 
meaning  of  the  contract  for  the  sale  of  such  wood,  as 
explained  by  such  letter,  and  the  payment  of  such  bill, 
such  wood  was  to  be  cut  down  in  the  course  of  that  sea^^ 
son;   and  the  matters  in  dispute  between  the  parties^ 
have  arisen  in  consequence  of  the  respondent,  Browr* 
not  having  cut  the  wood  in  that  season,  according  to  ti\© 
terms  of  the  contract  under  which  he  claims,  and  that, 
therefore,  the  respondent,  Brown,  has  no  right  to  demand 
damages  against  the  appellant,  in  consequence  of  tie 
said  respondent  having  been  interrupted  by  the  respond- 
ent, Macdonald,  in  cutting  the  wood  in  the  year  180^ 
after  the  sale  of  the  land  by  the  appellant  to  the  respond- 
ent Maedonald;  and  it  is  further  declared,  that  it  ap- 
pears from  the  examinations  of  the   respondent,  Mac- 
donald, and  of  his  agent,  Alexander  Macdonell,  that  he 
had   notice  of  the  contract  of  sale   under   which  the 
respondent,  Brown,  claims,  at  the  time  of  the  contract  of 
the  respondent  Macdonald,  with  the  appellant,  and,  there- 
fore, the  respondent,  Macdonald,  must  be  considered  as 
having  purchased,  subject  to  the  burden  of  the  contract 
for  sale  of  the  wood,  if  the  respondent,  Brawn,  was  then 
entitled  to  claim  the  benefit  of  such  contract,  not  having 
on  his  part  executed  the  contract  according  to  the  true 
meaning  thereof;  and,  therefore,  it  is  ordered,  that  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scot* 
land,  to  review  the  several  interlocutors  complained  of 
in  the  said  appeal,  and  do  therein  as  shall  be  just,  having 
regard  to  the  effect  of  these  declarations. 

For  the  Appellant,  Sir  Sml.  Romilly,  John  Green$kuUJ*i 

Fra.  Horne** 

For  the  Respondent,  Brown,  C.  Warren,  James  Moncreijf- 

For  the  Respondent,  Macdonald,  John  A.  Murray,  W.  G- 

Ada**- 

Note. — Unreported  in  the  Court  of  Session. — In  the  sale    °* 
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growing  com,  growing  trees,  large  trees  cut  down,  and  articles        1817. 
of  great  size,  symbolical  or  constructive  delivery  has  been  held 
sufficient     Grant,  21st  July  1758,  M.  95G1 ;  1  Bell's  Com.,  p. 
176.    In  England  the  same  law  prevails.     Tansley  v.  Turner. 
(Com.  PI.)  1835.     2  Bing.  New  series,  p.  151. 

In  the  Roman  law  traditio  longce  man  us  was  admitted.  Dig  lib. 
41  tit,  2  de  possess,  L.  1,  §  21.  In  France  the  rule  is  the  same. 
"  When  a  wood  merchant,  who  has  sold  to  me  a  great  log  of 
"  wood  lying  in  his  own  yard,  gives  me,  in  pointing  it  out,  per- 
"  minion  to  take  it  away  when  I  please,  this  permission,  which 
w  he  gives  me,  in  pointing  out  the  log,  is  regarded  as  delivery  of 
"it  lam  from  that  moment  held  to  commence  my  possession 
u  ocvlis  et  affectum  even  before  any  one  on  my  part  set  about  the 
u  removal  of  it." — Pothier's,  Traite  du  droit  de  Propriete,  vol.  iv., 
p.  419. 

When  an  heir  of  entail  in  Scotland  sells  the  wood  upon  his 
estate,  and  dies  before  it  is  cut,  the  purchaser's  right  ceases  in 
consequence  of  the  heir's  death.  Lord  Cathcart  v.  Sir  J.  S.  N. 
Shaw,  1  Fac  Coll.  193  (Bell's  Com.,  p.  52).  Affirmed  on  appeal, 
wfc  ante,  vol.  i.,  p.  622 ;  Stewart  v.  Stewart,  25th  June  1761, 
Mot.  p.  5436  ;  Veitch  of  Ellioch. 

In  the  case  as  above  reported,  much  discussion  took  place  on  the 
(object  of  the  delivery  of  the  wood,  but  ultimately  it  was  decided 
on  the  special  circumstances  of  the  case. 


I 


[Dow.,  Vol.  v.,  p.  247.]  1817. 

Wm.  Johnstone,  Esq.  of  Lathrisk,  .        Appellant;     johnstohe 

John  Cheape,  Esq.  of  Rossie,  and  Andrew  cheape,  &c. 

Thomson,  Esq.  of  Kinloch,  .         .         Respondents. 

House  of  Lords  10th  July  1817. 

(Deepening  Rossie  Drain.) 

Decree-Arbitral — Corruption,  Falsehood  and  Bribery. — 
Held,  that  there  were  no  circumstances  stated  here  inferring 
corruption,  falsehood,  and  bribery,  to  warrant  the  reduction  of 
the  decree-arbitral ;  and  that  any  excess  ought  not  to  affect  the 
validity  of  the  decree-arbitral,  farther  than  to  rectify  the  said 
e*ce88,  leaving  the  decree-arbitral  unimpeachable  in  all  other 
Aspects. 

This  appeal  has  reference  to  the  Rossie  drain  alluded  to  in 
«te  appeal  which  immediately  follows  this,  and  which  be- 
*°nged  to  the  respondent,  Mr  Cheape. 
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1817.  The  respondent  saw  the  advantage  which  the  deepenin 

■johnstonb     tne  Eden  would  have.      It  would  give  him   an  additi< 

r-   .      level,  by  means  of  which  he  would  be  enabled  to  deepen 

CHBAPE,  &C.  .  . 

drain,  and  draw  off  the  whole  water  in  Rossie  Loch, 
therefore,  proposed  to  the  appellant,  at  a  time  when  he 
not  acquainted  with  country  matters,  and  had   newly 
ceeded  to  his  estate,  that  the  deepening  of  the  Rossie  d 
would  be  a  benefit  to  both — the  appellant's  lands  of  Bowh< 
Moss,  of  about  sixty  acres,  skirting  part  of  the  drain. 

Accordingly,  a  deed  of  submission  was  entered  into  in 
same  manner  as  had  been  done  in  regard  to  the  deeper 
Vide  next  of  the  river  Eden,  between  Mr  Cheape  on  the  one  h 
Appeal.  ^^  ^  appenan|;  on  the  other — the  arbiter  appointed  b« 
the  other  respondent,  Mr  Thomson.  This  submission  boi 
them  to  deepen  the  drain,  "  and  to  keep  the  same  redd  ; 
"  clear,  and  in  good  order  in  all  time  thereafter,  at  our  mut 
"  expense,  which  shall  be  proportioned  according  to  the  ben 
u  accruing  therefrom  to  our  respective  properties,"  and 
submission  "  empowers  the  arbiter  to  decide  and  determ 
"  what  proportion  each  of  us  shall  pay  of  the  expense  of  i 
"  operations  already  executed  upon  the  Rossie  Drain,"  as  * 
as  "  what  is  to  be  hereafter  done." 

After  the  submission  was  executed,  the  works  were  co 
menced,  and  the  drain  was  deepened  eighteen  inches.  Wh 
finished,  the  appellant  heard  that  the  arbiter  was  about 
pronounce  his  award.  The  appellant  applied  to  the  arbi 
to  know  if  he  was  to  communicate  the  notes  of  his  opini< 
and  to  allow  parties  to  be  heard  upon  the  subject.  T 
answer  made  was,  that  the  arbiter  meant  to  make  no  sn 
communication. 

It  appeared,  that  the  quantity  of  ground  drained  by  me* 
of  the  Rossie  Drain,  belonging  to  Mr  Cheape,  amounted 
300  acres,  while  the  number  of  acres  belonging  to  the  i 
pellant  was  only  sixty. 

There  were  several  objections  the  appellant  had  to  1 
items  constituting  the  entire  cost  of  the  drain,  but  which  i 
arbiter  refused  to  give  effect  to.  The  entire  expense  c 
£2105,  2s.,  and  of  this  sum  the  appellant  was  decerned 
pay  £770,  which  was  more  than  the  due  proportion  estimat 
according  to  the  benefit  derived  by  him  from  the  drain. 

On  the  other  hand,  it  was  proved,  that  the  arbiter  1 
been  at  much  pains  to  satisfy  himself  with  regard  to 
benefit  which  Captain  Cheiipe  and  the  appellant  would  der 
from  the  operations  on  the  drain,  and  weighed  in  his  mil 
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maturely,  every  circumstance  connected  with  the  matters  sab-        ten. 
mitted;  and  this  led  the  arbiter  to  come  to  the  conclusion,    johwstowr 
that  no  further  proof  was  necessary.  cheape,  &c. 

But,  by  the  submission,  it  appeared,  that  the  matter  of 
deepening  the  drain  was  confined  "  from  the  point  where  it 
u  falls  into  the  Eden,  up  to  the  march  between  our  properties 
u  at  Bowhouse  Moss."  A  very  considerable  portion  of  the 
fiossie  Drain  extends  beyond  the  last-mentioned  point ;  and 
Mr  Cheape  had  included  the  expense  of  that  part  in  the 
general  account.  Therefore,  certain  items  of  the  account 
were  for  things  done  on  the  drain  beyond  the  limits  of  the 
submission. 

The  appellant   brought  an   action    of  reduction  of  the 
decree-arbitral,  on  the  grounds  of  partiality,  corruption,  and 
interest,  on  the  part  of  the  arbiter.    The  respondent,  Cheape, 
having  caused  a  charge  to  be  given  on  the  decree-arbitral,  a 
suspension  was  brought,  and  these  two  actions  having  been 
conjoined,  the  Lord  Ordinary  (Gillies)  pronounced  this  inter- 
locutor: "Having  heard  parties  procurators  in  this  action  Dec.  17. 1M3. 
M  of  reduction,  and  in  the  suspension  conjoined   therewith  J^^'j^' 
u  in  the  reduction,  repels  the  grounds  and  reasons  of  reduc- 
u  tion,  assoilzies  the   defenders,  and   decerns ;  and   in   the 
"  suspension,  finds  the  letters  and  charge  orderly  proceeded, 
u  repels  the  reasons  of  suspension,  and  decerns."     His  Lord- 
ship afterwards  refused  two  representations.     On  reclaiming 
petition  to  the  First  Division  of  the  Court,  they  were  pleased  July  :,  isu. 
to  adhere.* 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords,  the  appellant  pleading  nearly  the 
same  reasons  as  in  the  succeeding  appeal. 

After  hearing  counsel, 

The  Lords  spiritual  and  temporal  in  Parliament  assembled,  Journals  of  the 
Find,  that  the  arbiter,  in  this  case,  had  no  authority,  Lord*.  ° 
according  to  the  terms  of  the  submission,  to  decern  or 
award,  that  the  appellant  should  be  charged  with,  or 
pay  the  following  sums,  or  charges,  or  any  of  them,  viz  , 
"  Two  sums  contained  in  the  accounts  of  John  Aitken 
"  produced  in  the  said  cause,  the  one  being  the  item," 
"To  taking  out  the  said  stream,"  and  amounting  to 
£31 ;  the  other,  "  To  clearing  Eden,  from  thence  tip  to 

The  Court  decided  against  the  appellant,  on  the  ground  that 
00  decree-arbitral  is  reducible,  except  on  the  ground  of  corruption, 
^kry,  or  falsehood. 
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1817,  "  the  mouth  of  the  Rossie  Drain,"  amounting  1 

johnstone  or  with  a  charge  in  the  account  of  Thomas  S 

cueape  &c  a^so  produced  in  the  said   cause,  for  having  be 

stated  by  him  in  his  deposition  made  in  the  said 
"  employed  with  twelve  workmen  on  the  Eden,  in 
"  ing  up  the  level,  as  above  mentioned,  for  aboui 
"  weeks"  (three  days  out  or  in)  "  and  that  the  w* 
"  paid  to  those  workmen  were  2s.  6d.  per  day  ej 
"  being  allowed  4s.  per  day,"  whatever  such 
may  be  ascertained  to  amount  to ;  but  this  findir 
be  without  prejudice  to  any  right  which  any  p 
parties  may  be  able  to  establish  against  the  appell 
respect  of  such  sums  or  charges  in  any  other  u 
proceeding:  and  find,  that  this  excess  in  the  < 
arbitral  ought  not  to  be  taken  to  affect  the  vali 
the  decree  arbitral,  farther  than  to  rectify  the  sail 
respect  to  the  said  excess  as  to  the  sums  aforesaic 
it  is  ordered  and  adjudged,  that  the  cause  be  re 
back  to  the  Court  of  Session  in  Scotland,  to  va 
interlocutors  complained  of  in  the  said  appeal,  so 
it  shall  appear  necessary  to  vary  the  same  in 
quence  of  this  finding ;  and  it  is  ordered,  that  th 
be,  and  the  same  are  hereby,  affirmed  in  all 
respects. 

For  the  Appellant,  Saml.  Romilly,  Geo.  Cranstoun. 
For  the  Respondents,  John  Jardine,  A.  Clephane. 


1817. 
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Respon 


[Dow,  vol.  v.  p.  247.] 

William  Johnstone,  Esq.  of  Lathiisk,  Appell 

John  Cheape,  Esq.  of  Rosse ;  James  Bal-" 
four    Wemyss,     Esq.     of    Winthank; 
James    Heriot,  Esq.,  W.S.;    Henry 
Buist,  Esq.  of  Lindores,  Tenant  in  Orkie, 
and  Andrew  Thomson,  Esq.  of  Kinloch.^ 

House  of  Lords,  10th  July  1817. 

(Deepening  the  Eiver  Eden.) 

Deckee-Abbitral — Prorogation — Ultra  Vires  Comp 
— Corruption,  Falsehood  and  Bribery. — In  the  re 
of  a  decree-arbitral.  Held  (1),  that  the  decree  was  n 
from  defect  in  the  prorogation  of  the  submission.  (2 
the  arbiter  had  exceeded  his  powers,  in  deciding  mat 
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^ri&ln  the  submission,  but  that  the  decree  was  only  impeachable,        1817. 
to  the  effect  of  rectifying  the  excess,  and  did  not  vitiate  the    J0HN8T0NB 
decree-arbitral  in  to  to.     (3).  That  it  was  not  a  valid  objection  v. 

.  GHSAPE    SiC 

to  the  arbiter,  that  he  had  himself  an  interest  in  the  matter.  ' 

The  appellant's  lands  of  Lathrisk  are  situated  on  the  south 

side  of  the  River  Eden,  in  the  County  of  Fife.     The  eastern 

boundary  of  these  lands  is  a  small  brook  called  Browling 

Burn,  which  meets  the  Eden  a  little  above  the  Kettle  Bridge. 

On  the  north  side  a  drain  falls  into  the  river,  called  the 

Boasie  Drain,  which  was  cut  by  Mr  Cheape  of  Rossie,  one  of 

the  respondents,  for  the  purpose  of  draining  a  large  sheet  of 

water,  called  Rossie  Loch,  on  his  estate,  on  that  side.     The 

appellant  has  some  property  on  the  same  side  with  the  drain. 

The  appellant  stated,  that  at  a  time  when  he  had  just 

quitted  the  army,  and  was  unacquainted  with  the  real  affairs 

and  interests  of  his  estate,  Mr  Cheape  had  induced  him  and 

aome  other  proprietors,  to  enter  into  a  contract  of  submission, 

by  which  they  empowered  Andrew  Thomson,  Esq.  of  Kinloch, 

to  get  the  Kettle  Bridge  removed,  and  a  new  one  erected  to 

the  westward  of  that  bridge,  and  the  channel  of  the  river 

Eden  deepened  and  widened  from  the  point  where  the  said 

bridge  stands,  up  to  the  point  where  Rossie  Drain  falls  into 

the  Eden.     The  appellant  farther  states,  that  Mr  Cheape  had 

represented  that  this  deepening  of  the  Eden  would  improve 

their  lands  on  the  one  hand,  and  enable  him  more  effectually 

to  carry  off  the  whole  water  from  Rossie  Loch,  on  his  estate, 

through  means  of  the  Rossie  drain,  on  the  other. 

The  parties  named  Mr  Thomson  arbiter,  to  fix  the  pro- 
portion of  expense,  according  "  to  the  benefit  which  the  lands 
"  belonging  to  or  possessed  by  each  of  us,  will  derive  there- 
from." 

The  operations  were  gone  into ;  the  arbiter  fixed  the  pro- 
portion of  expense  falling  on  each  ;  and  pronounced  his  decree- 
arbitral 

The  appellant  stated  that,  having  afterwards  discovered 
that  the  operation  of  deepening  the  channel  of  the  Eden,  was 
°t  no  benefit,  at  least  of  scarce  any  use  to  his  estate,  he 
declined  to  obtemper  this  decree-arbitral,  and  brought  a  sus- 
pension, and  also  an  action  of  reduction  to  set  aside  the 
decree-arbitral,  on  the  following  grounds : — 1st,  That  the 
decree-arbitral  was  null  and  void,  and  not  binding  on  the 
pursuer,  in  respect,  the  term  of  the  submission,  in  so  far  as 
he  was  concerned,  had   expired  before  it  was  pronounced. 
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1817.        The  submission  was  subscribed  by  him  on  the  11th  Ma: 
johnbtonb     1811  ;  but  the  decreet-arbitral  was  not  pronounced  till 
chevp'b  &c    **tn  ^ay  1813.     And,  although  it  appears  t 

the  arbiter  had  subscribed  two  several  minutes  of  prorogati 
the  first  dated  the  8th  day  of  November  1811,  and  the  ot 
dated  the  2d  day  of  November  1812,  yet  these  could 
of  no  effect  whatever,  because  the  said  decreet-arbitral  proce 
upon  a  pretended  submission  amongst  five  parties,  and  th 
prorogations  cannot  apply  to  that  submission,  because 
the  date  of  the  last  of  them,  the  submission  had  not  h 
subscribed  by  two  of  these  five  gentlemen.  2d,  The  s 
decree-arbitral  was  ultra  vires  compromissi,  in  respect 
arbiter  thereby  "  decerns  and  ordains  the  said  parties, 
"  such  of  them  as  have  lands  in  property  or  possession  oppos 
"  to  the  said  river,  and  their  heirs  and  successors,  to  keep  1 
u  river  and  the  banks  thereof,  now  that  the  said  improvemei 
"  are  completed  opposite  to  the  lands  belonging  to  or  p» 
"  sessed  by  each  of  them  within  the  above-mentioned  poin 
"  in  good  and  sufficient  condition  and  repair,  in  all  tii 
"  coming,  so  that  none  of  the  lands  belonging  to,  or  possess 
.  "  by  any  of  the  parties  in  the  submission,  shall  be  injured  I 
u  neglecting  such  repairs  otherwise ;  the  arbiter  decen 
u  and  ordains  the  person  or  persons  failing  so  to  do,  not  on! 
u  to  perform  these  stipulations,  but  also  to  pay  whatevt 
"  damage  may  be  sustained  by  any  of  the  other  parties  i 
"  consequence  of  such  neglect,  as  the  same  may  be  ascertains 
"  by  fit  neutral  men."  And,  because  the  matters  thus  detei 
rained  by  the  arbiter,  were  not  submitted  to  his  decisior 
but  were  disposed  of  by  an  agreement  or  obligation  amongs 
the  parties  themselves,  which  is  recited  in  the  said  subinissioi 
and  which  is  materially  different  in  its  import  from  the  abov 
quoted  decerniture.  3d,  That  the  said  Andrew  Thomsor 
in  pronouncing  the  foresaid  decree-arbitral,  decided  a  matte 
in  which  he  himself  had  a  considerable  interest.  4th,  Tha 
there  were  strong  reasons  to  believe,  that  in  pronouncing  tin 
decree,  the  arbiter  was  influenced  by  corrupt  motives,  arisii.] 
from  the  transactions  or  understanding  between  him  and  th 
said  John  Cheape,  relative  to  the  arbiter's  own  drain.  5tt 
That  the  decree-arbitral  was  grossly  iniquitous,  and  that  th 
arbiter  acted  with  partiality.  That  he  had  refused  to  giv 
him  notes  of  his  intended  award.  That  he  had  refused  t 
receive  evidence  that  the  appellant's  lands  derived  little  ad 
vantage  from  the  operations,  so  as  to  show  that  the  proportio 
of  expense  falling  to  him  ought  to  be  very  small.     Nor  ws 
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be  allowed  to  examine  the  accounts  and  vouchers  as  to  these        wn. 
operations. 

The  defences  stated  to  this  action  were,  1st,  That  power 
having  been  given  to  the  arbiter  to  prorogate  the  submission, 
from  time  to  time,  and  as  such  prorogations  were  of  course 
consented  to  by  the  pursuer's  signature  to  the  deed,  it  was 
jus  Urtii  on  his  part,  to  state  this  as  a  reason  of  reduction. 

2d,  The  pursuer  (appellant)  had  the  least  reason  of  any 
of  the  parties  to  find  fault  with  the  clause  here  cited,  which 
i  inserted  in  the  decreet-arbitral,  as  his  lands  and  marl,  being 
staated  highest  up,  he  derives  the  whole  benefit  of  the 
measure,  with  a  very  trifling  burden,  and  it  is  by  no  means 
dear  that  the  powers  given  to  the  arbiter  were  not  sufficiently 
ample  for  this  purpose.  If  the  Court  shall  be  of  opinion  that 
they  are  not,  then  it  is  conceived  .  that,  although  they  may 
hold  this  clause  pro  non  scripto,  it  does  by  no  means  follow 
that  the  decreet-arbitral  should  be  reduced  as  to  the  other 
parts  of  the  decerniture. 

3d,  The  third  reason  of  reduction  above  quoted,  was  well 
known  to  the  pursuer,  previous  to  his  signing  the  submission. 

4th,  The  well  known  character  of  the  arbiter,  is  a  sufficient 
answer  to  this  action  e-f  reduction.  In  as  far  as  regards  John 
Cheape,  he  pointedly  denies  any  such  transaction  or  under- 
standing as  that  alluded  to  by  the  pursuer. 

5th,  There  is  not  the  slightest  reason  for  maintaining  that 
the  arbiter  acted  with  partiality.  He  did  not  rely  on  his  own 
judgment,  he  took  the  assistance  and  opinion,  on  all  the 
operations,  of  men  of  skill ;  and  he  believed  that  the  benefits 
to  the  appellant,  in  working  an  immense  body  of  marl, 
yielding  him  £600  per  annum,  would  not  have  been  dis- 
puted. Besides,  the  arbiter  heard  all  the  facts  condescended 
°o  by  the  appellant,  although  he  did  not  think  them  of  such 
*  nature  as  to  induce  him  to  alter  his  judgment. 

In  apportioning  the  expense,  it  appeared  that  the  arbiter 
found  the  total  expense  to  be  £759.  Of  this  he  apportioned 
£>34  on  the  appellant ;  on  Mr  Cheape,  £146 ;  on  Mr 
Wemyss,  £43 ;  on  Mr  Buist,  £22,  and  on  Mr  Heriot,  £13. 

The  appellant.had  contended  that  his  lands,  being  further 
ttP  the  river,  and  there  being  a  fall  from  these  lands  tb  the 
nver  of  300  feet,  any  operation  below  the  mouth  of  the 
*k*sie  Drain,  was  perfectly  useless  to  his  lands,  and,  there- 
fore, that  not  more  than  one-twelfth  part  of  the  expense  ought 
to  have  been  imposed  on  him. 

The  Lord  Ordinary  (Gillies)  pronounced  this  interlocutor : 
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1817.        — "  Repels  the  reasons  of  reduction,  sustains  the  defen 


johnstone    "  assoilzies   the   defenders,   and    decerns."     On    reclain 

cheape,&c.  Ftition> tne  Court  adhered. 
Dec.  27, 1813.       Against  these  interlocutors  the  .present  appeal  was  brou 

18U.8  *ad  9t    to  the  House  of  Lords- 

Pleaded  for  the  Appellant. — 1st,    The   decree-arbitra 

void,  because  the  term  of  the  submission  had  expired  be 

it  was  pronounced.     To  perceive  the  force  of  this  reasoi 

will  be  observed,  that  by  the  law  of  Scotland,  "  where 

"  day  within  which  the  arbiters  are  to  decide,  is  left  bl 

"  in  the  submission,  their  powers  of  deciding,  has  been 

u  practice  limited  to  a  year."  Erskine  B.  iv.  T.  3,  §  29.    j 

cording  to  the  same  author,  "  this  hath  proceeded  from 

"  words  of  the  style,  by  which  the  arbiters  are  empowered 

"  determine  against  the  day  of  next  to  con 

"  which  clause,  in  what  way  soever  the  blanks  shall  be  fit 

"  up,  cannot  possibly  reach  beyond  the  year."     In  the  pre* 

case,   the  day  within   which  the   arbiter   is  to  decide,  ? 

left  blank,  but  power  was  given  him  to  prorogate  or  exte 

the  period,  if  he  saw  cause,  by  an  order  to  that  effect.    T 

clause  in  the  submission  is  in  these  words  : — "  And  whatei 

"  the   said   arbiter  shall  decide  and  determine  by  decra 

u  arbitral,  to  be  pronounced  by  him  betwixt  the  d 

"  of  ,  or  between  any  further  day  to  which  this  so 

"  mission  may  be  prorogated,  and  which  he  is  hereby  ei 

"  powered  to  do  at  pleasure."     If  the  arbiter,  therefore,  d 

not  make  an  effectual  order  of  prorogation  within  the  ya 

the  submission  fell,  and  he  had  no  power  to  pronounce 

award  afterwards.     The  submission  was   subscribed  by  t 

appellant,  upon   the   11th  of  March   1811,  but  the  decn 

arbitral  was  not  pronounced  till  the  1 1th  day  of  May  181 

It  is  true,  the  arbiter  made  two  orders  prorogating  the  su 

mission,  one  upon  the  8th  November  1811,  and  the  otl 

upon  the  2d  November    1812;   but  these   orders  were  i 

effectual,  because  the  submission  bears  to  have  been  enter 

into  by  the  five  parties,  namely,  the  appellant  and  the  i» 

pondents,    John   Cheape,    John    Balfour   Wemyss,  Jan 

Heriot,  and  Henry  Buist.     But  two'  of  these  parties,  name 

James  Heriot  and  John  Balfour  Wemyss,  did  not  subscri 

till  a  period  subsequent  to  the  date  of  the  last  order  of  pi 

rogation.     Till  all  the  parties  had  subscribed,  the  arbiter  h 

no  power  to  make  any  order,  and,  therefore,  these  inept  p 

ccedings  could  uot  prolong  the  submission  for  more  than 

year. 
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2d.  The  award  was  ultra  vires  of  the  arbiter.  He  ordains  1817, 
the  parties  u  to  keep  the  river  and  the  banks  thereof  in  good 
"  and  sufficient  repair."  The  parties  agreed,  by  a  contract 
among  themselves,  to  keep  the  banks  in  repair  by  the  submis- 
sion, but  they  did  not  empower  the  arbiter  to  pronounce  any 
decree  to  that  effect ;  the  award  is,  therefore,  beyond  the 
limits  of  the  submission.  Even  if  this  order  had  been  equit- 
able, it  would  not  have  been  obligatory,  but  it  is  most  iniqui- 
tous. By  the  submission,  the  parties  bind  themselves  "  to 
u  keep  the  said  river  and  banks  thereof,  after  the  improve- 
u  ments  are  completed,  opposite  to  the  lands  belonging  to,  or 
"possessed  by  each,  between  the  above  mentioned  points, 
u  and  which  are  to  be  thereby  benefited,  in  a  good  and  suffi- 
a  cient  condition  and  repair,  in  all  time  thereafter."  But  the 
arbiter  omits  altogether,  in  his  award,  the  words,  "  and  which 
u  are  to  be  thereby  benefited,"  which  forms  one  of  the  im- 
portant conditions  of  the  agreement. 

The  appellant's  lands  are  opposite  more  than  three-fourths 
of  that  part  of  the  channel  of  the  river  which  has  been 
deepened,  but  the  greatest  part  of  these  lands  have  derived 
no  benefit  whatever  from  the  operation.  According  to  the 
arbiter's  award,  however,  the  appellant  must  pay  three-fourths 
of  the  expense  of  keeping  the  work  in  repair,  when  at  least 
eleven-twelfths  of  the  benefit  is  reaped  by  others. 

3d.  The  appellant  averred  and  offered  to  prove,  both  before 
the  arbiter,  and  in  the  Court  of  Session,  that  if  the  expense 
of  executing  the  work  had  been  apportioned  among  the  par- 
ties in  the  ratio  of  the  benefit  derived  from  it,  he  could  not 
have  been  subjected  in  more  than  one-twelfth  of  the  whole 
*um,  or  about  £63,  5s.  But  the  arbiter  has  found  him  liable 
in  £534,  which  is  considerably  more  than  two-thirds  of  the 
whole  sum.  Both  the  arbiter  and  the  Court  refused  to  allow 
any  proof  upon  the  subject,  though  relevant  to  set  aside  the 
award. 

4th.  There  was  produced  written  evidence  under  the  arbi- 
ter's own  hand,  that  he  had  burdened  the  appellant  with  a 
much  greater  sum  than  that  which,  he  was  conscious,  corre- 
sponded with  the  benefit  which  the  appellant  had  received. 
It  has  been  mentioned  that  the  only  part  of  the  appellant's 
estate  materially  profited  by  the  operation,  is  Easter  Lathrisk. 
This  is  proved  by  a  letter  from  the  arbiter  himself. 

5th.  The  arbiter  had  an  interest  in  the  question,  and 
therefore  acted  as  a  judge  in  his  own  cause,  which  is  of  itself 
sufficient  to  vitiate  his  award.     lie  has  a  property  called 
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johvstonb  drained  by  a  drain  conducted  through  part  of  Mr  Cheap 
chrape  &c  ProPert3^  an(^  filing  into  Rossie  Drain.  The  arbiter  k 
other  lands,  called  Monk  moss,  which  may  also  be  drained 
a  cut  to  the  Eden. 

Pleaded  for  the  Respondents. — 1st.  It  is  incompetent 
bring  the  awards,  or  decrees-arbitral,  under  the  review  of  1 
Court  of  Session  by  the  Act  1695,  except  on  the  ground 
corruption,  bribery,  or  falsehood,  in  the  arbiter.  Here,  fine 
the  known  character  of  Mr  Thomson,  the  arbiter,  such  ace 
sations  are  not  for  a  moment  to  be  listened  to,  far  less  a 
they  made  out  from  any  one  single  slip  in  the  whole  procec 
ings.  In  regard  to  the  expiry  of  the  submission,  the  app 
lant's  argument  proceeds  on  the  assumption,  that  the  subm 
sion  was  limited  to  one  year,  though  with  a  power  to  t 
arbiter  to  prorogate.  It  is  true,  where  the  submission  me 
tions  no  time  within  which  the  award  must  be  given,  it  h 
been  laid  down  as  a  rule,  that  the  parties  mean  that  it  shod 
be  pronounced  within  twelve  months.  The  common  wayi 
Scotland  is,  to  say  that  the  award  shall  be  pronounced  be 
tween  the  of  next  to  come,  wbic 

necessarily  limits  the  time  to  the  next  twelve  months;  but, ii 
the  present  case,  the  words,  next  to  come,  are  omitted,  an< 
must  have  been  purposely  omitted,  from  the  nature  of  th 
case.  The  operations  were  to  begin  immediately,  but  it  wa 
impossible  to  say  precisely,  when  they  would  be  finished,  an 
consequently,  when  the  arbiter  could  apportion  the  expense 
The  parties,  then,  could  not  intend  a  limitation  which  woul 
throw  every  thing  loose,  and  occasion  a  confusion  inextricaW 
in  case  the  arbiter  neglected  to  prorogate,  and  the  woi 
was  not  completed  within  the  year.  Besides,  it  has  bee 
settled  by  decisions  of  the  Court,  that  where  the  submissk 
bears  different  dates,  the  twelve  months  shall  be  reckom 
from  the  last  date.  And,  therefore,  the  award,  in  this  cas 
was,  in  any  view,  regular  in  that  respect. 

2d.  That  part  of  the  decree-arbitral,  which  is  said  to  1 
ultra  vires  of  the  arbiter,  is  merely  copied  from  the  obligatio 
where  the  parties  expressly  bound  themselves  to  keep  t 
works  in  repair,    after  they  should    have   been    complete 

Montgomery  v.         .  l  i  •        i  i  n  i 

Strang,  Leu-  lhis  part  ot  the  decree-arbitral  may  be  superfluous  and  unr 
Jone^3,i798.  cessary,  but  surely  it  can  afford  no  ground  of  reduction  oft 
M.p.63i.  Kid  decreet-arbitral  itself.  A  decreet-arbitral,  containing  a  fir 
June  19, 1810'.  ing  vltra  vires  may,  nevertheless,  be  sustained,  in  so  far  as 
x?.,  p.  705.       is  intra  fines  comprornissi.     Even,  therefore,  supposing  t 


CHEAPS,  &C. 
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decerniture  of  the  arbiter  as  to  keeping  the  works  in  repair  to        1817. 
be  ultra  vire8y  this  affords  no  ground  for  setting  aside  the    JOHN8TONR 
other  parts  of  the  decreet-arbitral,  which  are  confessedly  com-     HR  j|^ 
prehended  under  the  submission. 

3d.  It  is  stated,  that  the  arbiter  decided  a  matter  on  which 
he  himself  had  a  considerable  interest,  and  decided  it  in  his 
own  favour,  inasmuch  as  a  considerable  time  ago,  the  arbiter 
cot  a  drain  running  from  his  lands  of  Kinloch,  passing 
through  the  property  of  the  respondent,  Mr  Cheape,  and 
falling  into  a  great  drain  made  by  the  latter,  which  empties 
itself  into  the  Eden,  and  that  in  this  way  the  arbiter  derives 
considerable  benefit  by  the  operations  on  the  Eden.  But  this, 
supposing  it  to  be  made  out,  cannot  affect  the  award.  All 
the  parties  had  previously  agreed  about  the  operations  in  the 
Eden.  The  only  thing,  therefore,  referred  to  the  arbiter,  was 
the  proportion  of  expense  each  was  to  bear,  and  that  was  to 
be  done  according  to  the  benefit  each  might  derive.  Mr 
Thomson  had  made  no  alteration  on  his  drain  since  the  ope- 
rations on  the  Eden  were  begun,  nor  had  he  any  occasion  to 
do  so,  because,  before  this,  he  had  a  sufficient  level,  from  the 
tail  of  the  drain  being  considerably  higher  than  the  old  bed 
of  the  Eden,  at  the  point  where  the  Rossie  drain  joins  it. 

4th.  The  arbiter,  it  has  been  also  alleged,  had  shown  par- 
tiality, because  he  had  declined  to  show  the  notes  of  his 
opinion,  and  his  evidence  was  refused.  But,  in  these  allega- 
tions, the  arbiter  had  not  shown  gross  partiality.  He  has 
Aown  even  no  discourtesy,  far  less  partiality.  Having  satis- 
fied his  conscience,  was  the  arbiter  to  admit  evidence,  which 
he  was  convinced  could  have  no  influence  upon  him?  That  Kirkaldy  ». 
he  was  not  bound  to  do  so,  is  a  question  that  has  been  decided  j^ia.'^io 
m  the  case  of  Kirkaldy.  F»c.  Coll.,  vol. 

J  xv.,  p.  318. 

:       After  hearing  counsel, 

The  Lord  Chancellor  said — {Vide  Dow  for  speech). 

The  Lords  spiritual  and  temporal,  in  Parliament  assembled,  Journals  of  the 
find,  That  the  arbiter,  in  so  far  as  he  "  Decerned  and  i.o"ds. 
"ordained  the  said  parties,  or  such  of  them  as  have 
tl  lands,  in  property  or  possession,  opposite  to  the  said 
u  river,  and  their  heirs  and  successors,  to  keep  the  river 
u  and  the  banks  thereof,  now  that  the  said  improvements 
"  are  completed,  opposite  to  the  lands  belonging  to,  and 
u  possessed  by  each  of  them  within  the  above  mentioned 
(i  points,  in  good  and  sufficient  repair  in  all  time  coming, 
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1817,  "  so  that  none  of  the  lands  belonging  to,  or  possessed  b 

joiiifSTONs  "  any  of  the  parties  in  the  submission,  shall  be  injur 

cheapk  &o.  "  ty  neglecting  such  repairs,  and  decerns  and  ordaii 

"  the  person  or  persons  failing  so  to  do,  not  only  to  pe 
"  form  these  stipulations,  but  also  to  pay  whatev 
"  damage  may  be  sustained  by  any  of  the  other  panic 
"  in  consequence  of  such  neglect,  as  the  same  may  1 
"  ascertained  by  fit  neutral  men,"  had  no  authority  so  i 
decern  and  ordain ;  but  that  this  ought  to  be  held  pi 
non  scriptOy  and  to  be  considered  as  an  excess  not  vitia 
ing  the  other  parts  of  the  decreet-arbitral.  And  it 
further  ordered,  that  with  this  finding,  it  is  ordered  at 
adjudged,  that  the  cause  be  remitted  back  to  the  Coia 
of  Session,  to  vary  the  said  interlocutors,  so  far  as  th 
finding  may  require  the  same  to  be  varied.  And  it 
ordered  and  adjudged  that  the  said  interlocutors,  in  ai 
other  respects  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Sir  Saml.  Romilly,  Geo.  Cramtoun. 
For  the  Respondents,  John  Jardine,  And.  Clephane. 

Note. — Unreported  in  the  Court  of  Session. 


i8i7.       His  Grace  the  Duke  of  Buccluegh 

and  Queensberry,       ....       Appellant; 


THE  DURE  OF 
BUCCLEUQH 


MONTGOMERY, 


Sir  James   Montgomery   of   Stanhope, 
&c7"""'      Bart.,  Thomas  Coutts,  Esq.,  Banker, 

London,   William   Murray,    Esq.    of!     „         , 
Henderland,  and  Others,  Executors  and  '         ^ 
Trust  Disponees  of  the  late  Wm.  Duke 
of  Queensberry, 

House  of  Lords,  10th  July  1817. 

This  case  was  remitted  for  re-consideration,  and  is  folly 
reported  under  the  second  appeal,  together  with  all  the  other 
appeals  in  the  Queensberry  and  Neidpath  entails,  in  18151. 


1817. 


THE 
BUCCLEUQH 


duke  of  Duke  of  Buccleugh  and  Queensberry,     Appellant; 
HT8LOP.      John  Hyslop,  Tenant  in  Halscar,      .         .      Respondent 
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This  case  was   also  remitted  for  reconsideration ;  and  is  THE  DUKI5  OF 

'  BDCCLEUGH 

reported  in  the  second  appeal,  along  with  the  whole  other  v. 

cases  in  the  Neidpath  and  Queensberry  entails,   in  1819. 
Vtii  infra. 


John  Gordon,  Esq.  of  Cluny,      .  .        Appellant ; 

John  Marjoribanks,  Forbes  Hunters 
Blair,  and  Wm.  Haggart,  Esqs.,  Trus-  >     Respondents. 
tees  for  the  New  Club,         .  .         J 

House  of  Lords,  18th  February  and  2d  March  1818. 

Building  Plan — Deviation — Charter — Nuisance. — Held  (1.) 
That  the  respondents,  proprietors  of  a  house  in  St  Andrew 
Square,  were  not  prevented  from  erecting  on  their  back  area 
the  buildings  in  question,  by  the  original  plan  of  the  new  town 
of  Edinburgh.  (2.)  That  they  were  not  restrained,  by  their 
charter,  from  making  such  erections;  and  (3.)  That  the  pro- 
prietors on  each  side  of  the  respondents'  property,  had  no  right 
to  restrain  them  either  on  the  ground  of  nuisance,  or  on  the 
ground  of  holding  any  servitude,  legal  or  conventional,  over 
them. 

The  district  of  the  city  of  Edinburgh,  which  is  called  the 
New  Town,  was  begun  to  be  erected  in  the  year  1767.  The 
grounds  on  which  this  new  city  was  proposed  to  be  erected, 
belonged  to  the  Corporation  of  Edinburgh,  who  caused  a 
plan  to  be  made,  in  which,  as  the  appellant  stated,  the  great 
°oject  was,  to  avoid  the  inconveniences  experienced  in  the 
Old  Town,  by  the  buildings  being  crowded  together,  and  a 
fee  circulation  of  air  thereby  prevented.  Spacious  streets  and 
squares  were  delineated,  and  the  spaces  or  lots  on  which  the 
"hidings  were  to  be  erected,  were  marked  on  the  plan  by 
ktters,  to  which  reference  was  made,  in  the  conveyances  to  the 
Purchasers  of  the  several  lots.  This  plan  was  engraved  and 
published  in  every  way  possible,  and  universally  understood, 
•8  showing  how  the  new  buildings  were  to  be  carried  on,  and 
*h«  open  spaces  left. 

That  which  is  now  called  St  Andrew  Square,  was  first 
built,  and  in  the  centre  of  it  a  considerable  space  was  left 
^ed  in  from  the  circumjacent  street,  which  was  to  be  common 
*°  all  the  proprietors  of  houses  in  the  square.  Divided  from 
4is  area  by  the  streets,  were   the   grounds  on  which  the 
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houses  were  to  be  erected  in  a  line,  and  behind  each  a  cert* 
qobdon  space  marked  in  the  plan,  as  open  or  garden  ground,  exten 
marjori-  ing  to  a  back  street  or  lane  called  the  nieuse. 
bakr8,&c.  Among  the  houses  first  erected  on  the  south  side  of 
Andrew  Square,  was  one  built  by  David  Ross,  Esq.,  and 
the  charter  or  conveyance  of  the  ground  by  the  Corporate 
to  him,  the  property  was  thus  described : — "  All  and  whc 
"  forty-two  and  a  half  feet,  in  form  of  area,  letter  N,  lyii 
"  on  south  side  of  St  Andrew  Square,  in  the  new  extendi 
"  royalty  of  the  city  of  Edinburgh,"  whereupon  there  iw- 
then  erected  a  large  lodging,  which  lodging  or  ground 
bounded  on  the  east  by  the  Earl  of  Northesk's  feu,  on  ti 
west  by  the  ground  feued  by  Alexander  Gray,  Writer  to  ti 
Signet,  and  now  belonging  to  Cosmo  Gordon,  Esq.,  one  o 
the  Barons  of  Exchequer,  on  the  south  by  the  raeuse  lane 
and  on  the  north  by  the  street,  on  the  south  side  of  saic 
square,  opposite  to  the  said  lot  of  ground.  This  lot  and  the 
house  built  upon  it,  was,  a  few  years  ago,  purchased  by  a 
society  of  gentlemen,  in  number  exceeding  300,  calling  them- 
selves the  New  Club,  the  rights  being  taken  in  the  names 
of  the  respondents  in  this  cause,  as  trustees  for  the  New 
Club. 

Adjoining,  on  the  west  (as  is  above  stated),  is  the  lot  on 
which  Alexander  Gray  built  a  house,  which  came  to  be  the 
property  of  Baron  Gordon,  and  on  his  death  descended  to 
Charles  Gordon,  Esq.  of  Cluny,  the  father  of  the  appellant, 
and  it  was  thus  described  in  the  charter  or  conveyance  by  the 
Corporation  : — "  All  and  whole  that  piece  of  ground  or  area 
"  upon  the  south  side  of  the  square  now  known  by  the  name 
"  of  St  Andrew  Square,  within  the  said  extended  royalty, 
"  upon  which  the  said  Alexander  Gray  has  now  erected  a 
"  dwelling-house,  four  stories  in  height,  containing  fifteen 
"  fire  rooms  besides  a  kitchen,  garrets  and  cellars,  within  the 
"  same ;  and  has  also  built  five  cellars  or  vaults  under  the 
"  pavement,  in  front  of  the  sunk  area  of  said  building  or 
"  dwelling-house  ;  and  has  likewise  enclosed  the  back  part  of 
"  the  foresaid  area,  lying  to  the  south  of  said  house,  and  laH 
"  out  the  same  as  a  garden,  which  property  is  bounded,"  &• 

Between  the  back  areas  or  garden  ground  of  each  of  the 
properties,  there  was  erected  a  common  wall  of  separation. 

At  the  bottom  of  the  area  or  back  ground  of  the  property 
of  Mr  Ross  (now  the  respondents),  he  erected  a  coach-house 
and  stables.  Whether  he  could  do  so,  the  appellant  stated* 
might  have  been  questioned,  but  as  the  height  was.  moderate, 
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*o  objection  was  made  by  the  adjoining  proprietor  at  the  time. 
Mr  Baron  Gordon,  likewise  built  stabling,  &c,  but  he  did  not 
encroach  on  the  original  area,  purchasing  ground  further  south 
for  that  purpose,  on  the  opposite  side  of  the  meuse  lane. 

Mr  Boas'  property  having  been  purchased  by  the  Club,  in  , 

1809,  they  applied  to  the  Dean  of  Guild  (to  whom  the  regu- 
lation of  the  buildings  in  the  city  appertains),  "  for  leave  to 
"  erect  certain  works  on  the  back  area  or  garden,  representing 
"  that  they  had  no  intention  of  erecting  either  kitchens  or 
**  billiard-rooms,  but  that  their  buildings  were  to  be  confined 
"  solely  to  a  staircase  and  three  water-closets,  which,  instead 
u  of  covering  the  whole  of  the  garden,  will  not  extend  over 
"  a  tenth  part ;  the  roofe  of  which,  as  they  were  not  to  rise 
u  above  the  level  of  the  wall,  could  be  attended  with  no  pos- 
a  able  inconvenience  to  any  person ;  and  there  was  no  possible 
u  danger  of  their  emitting  smoke  of  any  description  whatever." 
Leave  was  accordingly  given. 

It  appearing,  however,  to  the  respondents,  that  other  build- 
ings than  those  enumerated  in  their  application  to  the  Dean 
of  Guild,  might  be  more  to  the  convenience  and  advantage 
of  the  New  Club,  they  presented  a  second  application  to  the 
Dean  of  Guild,  praying  that  instead  of  the  buildings  above- 
mentioned,  they  might  be  allowed  to  convert  the  stables 
which  the  original  proprietor  had  erected  at  the  bottom  of 
Ae  garden,  into  a  kitchen  and  servants'  rooms,  and  above 
these  to  build  a  billiard-room,  warm  baths  with  dressing- 
rooms,  &c,  and  the -present  question  regarded  the  right  of 
the  respondents  to  build  these  in  the  back  area  of  the  house, 
according  to  the  plan  in  process. 

The  appellant's  father  appeared  before  the  Dean  of  Guild, 
and  opposed  this  application  on  the  ground  that  the  intended 
building  was  contrary  to  the  original  plan  of  the  New  Town 
of  Edinburgh,  and  would  be  a  nuisance. 

The  Dean  of  Guild  pronounced  this  interlocutor  : — "  Repels  Not.  18, 1813. 
u  the  objection  that  the  use  to  which  the  proposed  buildings 
a*re  to  be  put,  is  of  the  nature  of  a  nuisance  :  Finds,  that  t 

"when  the  ground  on  which  the  New  Town  is  built  was  ♦ 

u  fened,  a  regular  plan  was  laid  down,  in  which  the  health 
u  and  comfort  of  the  inhabitants  appears  to  have  been  con- 
u  suited,  by  disposing  of  the  back  ground  into  areas  for  pro- 
11  motion  of  a  free  circulation  of  air,  and  adding  beauty  to 
*&e  appearance,  as  well  as  affording  convenience  to  the  in- 
1  habitants,  and  from  which  plan  no  deviation  ought  to  have 
*been  permitted.     Finds,  that  in  cases  where  any  material 
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1818.  "  deviation  from  the  general  plan  has  taken  place,  the  same 
"  has  either  arisen  from  the  consent  of  conterminous  heritors, 
"  or  from  not  being  opposed  by  the  public  or  those  having 
"  interest  therein,  in  proper  time.  Finds,  however,  that  na 
"  material  deviation  or  inconvenience  will  arise  from  the  pre: 
"  posed  change  on  the  buildings  belonging  to  the  pursue^ 
"  therefore,  grants  warrant  to  them  to  make  the  alteration* 
"  and  additions  craved,  conform  to  the  plan  marked  as  relati^ 
"  hereto,  under  the  special  exception  and  condition,  that  tfo 
"  height  of  the  passage  to  the  proposed  kitchen,  billiard-room 
"  and  baths,  does  not  exceed  that  of  the  garden  or  diviabo 
u  wall,  and  decerns."  ' 

The  respondents  presented  a  bill  of  advocation  to  the  Court 
of  Session,  in  so  far  as  the  interlocutor  prevented  them  from 
raising  the  building  which  was  to  form  the  passage  from  the 
house  through  the  garden  to  the  proposed  kitchen  to  the 
height  they  intended. 

And  Mr  Gordon  then  presented  also  a  bill  of  advocation 
so  far  as  the  interlocutor  repelled  the  objection  to  the  propoeed 
buildings  as  a  nuisance,  and  granted  warrant  to  the  respon- 
dents to  make  the  alterations  and  additions  craved. 

The  respondents  contended  that  they  were  not  prohibited,  - 
either  by  their  title-deeds,  or  by  the  plan  of  the  New  Town  \ 
of  Edinburgh,  from  erecting  the  buildings  in  question ;  and  j 
that  it  was  not  a  nuisance  which  the  conterminous  heritor* 
entitled  to  oppose.  They  further  contended  that  the  only  \ 
restriction  in  the  charter  had  reference  to  the  space  of  ground  , 
in  the  middle  of  the  square  enclosed  with  rails;  and  that  it  - 
further  allowed  the  proprietor  "  to  exercise  any  other  act  rf 
"  ownership,  which  may  not  be  inconsistent  with  the  manner  \ 
u  of  holding  hereby  prescribed."  j 

The  Lord  Ordinary  (Alio way),  reported  the  case  to  the  ^ 
First  Division  of  the  Court,  who  pronounced  this  interlocutor;  \ 
Mar.  10, 1814.  — "Find  that  they  (respondents)  are  entitled  to  erect  theij 
"  passage  to  their  proposed  kitchen,  billiard-room  and  bath*  *j 
"  of  the  height  and  dimensions  as  said  passage  is  delineated  | 
"  in  the  plan  in  process,  and  decern  accordingly ;  and  in  thai] 
"  advocation  at  the  instance  of  Charles  Gordon,  find,  decern,  1 
"  and  declare  in  terms  of  the  interlocutor  of  the  Dean  of  \ 
"  Guild :  Find  the  said  Charles  Gordon  liable  in  the  expense!  ] 
"  of  process ;  allow  an  account  thereof  to  be  lodged,  and  ! 
"  remit  the  same,  when  lodged,  to  the  auditor  of  Court  to 
"  tax  and  report." 

At  this  time  the  appellant's  father  died,  and  he'was  aastel 
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as  a  party  to  the  process,  whereupon,  and  upon  production        181& 
of  the  account  of  expenses,  and  the  report  of  the  auditor      q0rdon 
thereon,  they  decerned  against  the  appellant  for  the  amount.      MAB^0RI 
Against  these  interlocutors  the  present  appeal  was  brought    banks,  &c. 

to  the  House  of  Lords.  Jul*  * 18u- 

Pleaded  for  the  Appellant — It  is  contended,  on  the  part 

of  the  respondents,  that  they  are  at  liberty  to  erect  any 
building  on  their  property,  or  make  any  use  of  it  they  please, 
so  far  as  not  expressly  restrained  by  the  conditions  of  the 
original  grant,  and  not  inconsistent  with  the  common  law 
respecting  nuisances  which  may  be  abated.  But  the  appel- 
lant is  entitled  to  assume,  in  terms  of  the  sentence  of  the 
Dean  of  Guild,  confirmed  by  the  Court  of  Session,  and  not 
appealed  from  :  u  That  when  the  ground  on  which  the  New 
"  Town  of  Edinburgh  is  built  was  feued,  a  regular  plan  was 

'  u  laid  down,  in  which  the  health  and  comfort  of  the  inhabi- 
"  Hants  was  consulted,  by  disposing  of  the  back  grounds  into 
"areas  for  the  promotion  of  a  free  circulation  of  air,  and 
"adding  beauty  to  the  appearance,  from  which  plan  no 
ft  deviation  ought  to  have  been  permitted ;  and  when  any 
"  deviation  has  taken  place,  it  has  been  by  consent,  or  owing 
*fo  inadvertence."  The  respondents,  therefore,  are  not  at 
lierty  to  avail  themselves  of  deviations  which  may  have 
occurred  in  other  instances,  or  to  resort  to  general  rules  as 
to  the  use  which  may  be  made  of  unlimited  property,  if  these 
could  support  their  plea.  The  plan  to  which  the  Dean  of 
Guild  refers,  is  recognised  in  the  charter  to  Mr  Boss,  in 
*hose  place  the  respondents  now  stand,  granting  to  him  the 
*tta  marked  by  the  letter  N,  which  is  unintelligible  without 
the  plan,  and  necessarily  makes  that  plan  a  part  of  their  title, 
*s  much  as  if,  in  feet,  it  had  been  annexed  to  the  grant ;  and 
ty  that  plan  it  is  proved  that  the  back  areas  of  the  buildings 
*Qte  to  remain  open  as  garden  ground.  The  erection  even 
tf  stables  and  coach  houses  is  a  violation  of  it,  and  can  only  Riddeiu.Moir, 
fe  accounted  for  in  the  way  the  Dean  of  Guild  does.  Various  sy/Vr^ertJ!" 
cases  have  occurred,  in  which  the  Court  of  Session  has  en-  No.  3, ^te  1, 

forced  the  adherence  to  the  original  plan,  and  restrained  build-  Lindsay,  Feb. 

^fgs  contrary  to  it,  and  some  of  these  cases  are  precisely  co^^voh'xiu. 

^ftJogous  to  the  present.     That  certain  restraints  and  con-  P- 193 »  Lord 

j-v     D  .-iti  i  1  •/»    Robertson  v. 

"'SUms  were  imposed  by  the  grant  or  charter,  does  not  justity  Reid,  M.  Sv. 

7*^  inference  that  in  all  other  cases  the  grantees  were  at  Nof^iJote  2 ; 
^b^rty  to  make  what  use  of  their  property  they  pleased,  con-  *oiwgand  Co. 
^^tent  with  the  general 'law.  These  conditions  respected  the  17,  1814,  Fac.  ° 
"^JXnre  and  the  use  of  the  main  buildings  only.  p.023.VO'Xm', 
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2d,  The  Dean  of  Guild  so  far  restrained  the  responds 
as  to  confine  the  height  of  the  proposed  passages  from  th 
main  house  to  the  kitchen,  billiard-room,  baths,  &c.,  to  th 
of  the  common  division  wall  between  the  properties  of  th 
appellant  and  respondents ;  but  the  decree  appealed  froi 
allows  these  passages  to  be  raised  for  a  certain  length,  fa 
feet  or  upwards  above  the  wall,  thereby  overlooking  tf 
appellant's  garden,  and  exhibiting  an  appearance  of  tl 
ugliest  kind.  It  is  admitted  that  the  respondents  have  1 
right  to  raise  the  wall  itself,  and  the  appellant  submits,  th 
neither  have  they  any  right  to  erect  buildings  any  high 
than  it,  to  his  injury  and  inconvenience,  nor  indeed  to  ere 
buildings  of  any  kind  on  that  part  of  the  ground  marked  < 
the  feuing  plan,  as  a  garden  or  flower-plot. 

3d,  The  proposed  buildings,  and  the  use  they  are  avowed 
to  be  put  to,  must  be  a  pernicious  nuisance  to  the  neighbor 
hood,  and  the  appellant's  premises,  in  particular.  The  smti 
and  vapours  from  the  kitchen  of  a  tavern,  and  from  t 
baths,  &c,  must  be  destructive  of  the  comfort  of  the  inhal 
tants  of  the  appellant's  house,  and  injurious  to  their  healt 
The  noise  of  the  cooks,  scullions,  and  servants,  resorting  an 
working  in  the  kitchen  and  other  apartments  proposed,  mm 
be  extremely  troublesome,  and  it  requires  no  proof  what  soi 
of  neighbourhood  billiard-rooms,  filled  by  the  members  of  tb 
New  Club  after  dinner,  will  make,  when  every  word  an 
every  stroke  may  be  heard  in  the  adjoining  garden. 

4th,  This  case  is  not  to  be  judged  of  by  the  rules  respectin 
nuisances,  defined  by  common  law  or  general  decisions.  Th 
Dean  of  Guild  of  Edinburgh,  as  in  other  burghs  in  Scotlam 
has  a  discretionary  power  to  regulate  buildings,  &c,  witki 
the  royalty,  and  is  not  tied  down  by  any  rule,  but  is  to  stuc 
the  general  good  and  convenience,  vide  Bankton,  B.  iv.  tit.  2 
§  2.  The  sentences  of  the  Dean  of  Guild  are  no  doubt  sa" 
ject  to  the  review  and  control  of  the  Court  of  Session,  as  tl 
decrees  of  that  Court  are  to  the  review  and  control  of  yoi 
Lordships'  house.  Your  Lordships  are,  therefore,  to  judge 
this  case  with  the  same  latitude  that  the  Dean  of  Guild  hac 
and  if  you  are  satisfied  that  the  permission  which  has  be< 
granted  is  improper,  and  that  it  must  tend  to  the  discomfort 
the  appellant  and  the  vicinity,  and  be  a  bad  precedent,  it  is 
no  consequence  though  a  thousand  instances  are  produced 
the  same  things  being  done  in  other  places,  if  sanctioned  1 
every  Court  of  the  kingdom,  when '  objected  to.  The  re 
question  here  is,  Whether  it  would  be  right  or  proper 
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allow  the  New  Town  of  Edinburgh  to  be  crowded  with        i8ifc 
buildings  of  all  descriptions,  as  much  as  the  Old  Town  was      G0BD0N 
oris?    Whether  what  was  so  universally  complained  of,  and 
so  noxious,  understood  to  be  happily  avoided  by  the  plan  of 
the  New  Town,  shall  now  be  exhibited  there,  in  all  its  de- 
formity, and  with  all  its  bad  consequences  ! 

Pleaded  for  the  Respondents. — On  the  charter.  In  deciding 
on  the  import  of  the  charter,  a  court  of  law  could  not  con- 
sider as  unnecessary,  any  clause  which,  in  any  respect,  tended 
to  point  out  the  powers  conferred  on  the  grantee,  or  the 
restrictions  imposed  on  him  by  the  charter.  In  the  present 
case,  the  clauses  quoted  from  the  charter,  show  that,  besides 
building  houses  on  the  front  of  their  areas,  the  feuars,  at  the 
time  of  granting  the  charters,  were  supposed  to  have  a  right, 
not  only  to  erect  other  buildings,  but  even  to  establish  a 
brewery.  But,  further,  the  case  does  not  rest  merely  on  the 
charter  containing  no  prohibition  against  building  on  the 
back  areas ;  for  it  is  evident  from  the  charters  of  the  parties, 
that  wherever  the  Town  intended  to  prevent  buildings,  this 
was  done  with  the  most  anxious  care.  Accordingly,  by  a 
tpedal  clause  in  the  charter,  it  is  distinctly  declared  that  it 
shall  not  be  in  the  power  of  the  feuars  to  do  anything  with 
the  area  of  the  square  itself,  or  to  convert  it  to  any  purpose 
whatever,  except  the  use  of  the  families  themselves,  for 
pleasure,  health,  or  accommodation.  By  the  charter  in  favour 
of  Baron  Gordon,  there  was  conveyed  to  the  Baron,  not 
merely  the  house  and  area  in  St  Andrew  Square,  but  also  a 
stable  and  coach-house,  together  with  five  feet  of  ground  for 
a  dunghill,  lying  upon  the  north  side  of  an  area  in  Princes 
Street,  immediately  opposite  to  the  Baron's  dwelling-house, 
tnd  area  in  St  Andrew  Square,  but  the  one  charter  or  the 
other  does  not  restrain  the  exercise  of  the  full  right  of  pro- 
perty in  all  other  respects. 

2d,  Plan  of  the  New  Town.  The  appellant  next  stated 
that  this  erection  was  contrary  to,  and  a  deviation  from,  the 
plan  of  the  New  Town.  But  it  is  quite  clear,  1st,  In  point 
of  fact,  that  that  plan  was  never  intended  to  prevent  or 
restrict  the  right  of  building  in  back  areas ;  and  2d,  In  point 
of  law,  no  restriction  or  obligation  could  be  reared  up  against 
them  by  mere  reference  to  a  plan,  without  being  inserted  in 
their  charter. 

The  appellant's  father  did  not  refer  to  any  case,  except  the 
noted  case  of  Deas  v.  Magistrates  of  Edinburgh,  decided  by  Vide  ante,  vol 
this   Most    Honourable    House.     That  case,   however,   was    iU* p* " 
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totally  different  from  the  present.  As  the  appellant's  fat 
founded  his  objections  to  the  respondents'  operations  chi 
on  the  plan  of  the  New  Town,  and  as  he  referred  to  the  i 
of  Deas,  the  respondents  suppose  the  appellant  will  prod 
engravings  of  the  plan  on  which  he  founds,  and  of  the  J 
referred  to  by  Lord  Mansfield  in  deciding  the  case  of  D 
The  respondents  aver  that  your  Lordships,  on  inspecting 
engravings  of  those  two  plans,  will  be  satisfied  of  the  dif 
ence  between  the  -present  case  and  the  case  of  Deas. 

The  case  of  Deas  regarded  ground  in  the  front  of  Prii 
Street,  which,  in  the  plan  exhibited  to  the  different  feu 
had  been  delineated  and  laid  out  as  pleasure  grounds ; 
north  loch,  then  and  still  a  nuisance,  being  represented 
this  plan  in  the  agreeable  form  of  a  canal,  with  walks,  terrac 
and  rows  of  trees,  on  each  side. 

As  to  the  objection  stated  on  the  ground  of  nuisance,  tl 
is  perfectly  unmaintainable. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said, 

"  My  Lords,* 

"  There  is  another  cause  which  stands  before  your  Lordahi 
for  judgment,  and,  as  the  attention  of  your  Lordships  is  not  at  tl 
moment  engaged,  with  your  permission,  I  will  avail  myself  of  tl 
opportunity  to  state  what  has  occurred  to  me  upon  the  subje 
It  is  the  case  of  Gordon  v.  Majoribanks ;  it  is,  in  truth,  a  cat 
between  Mr  Gordon  and  the  members  of  the  New  Club  at  Ed 
burgh.  The  case  is  brought  before  your  Lordships  by  an  app 
from  the  judgment  of  the  First  Division  of  the  Court  of  Seas* 
contained  in  certain  interlocutors  which  have  been  made  the  si 
ject  of  discussion  at  your  Lordships'  bar,  and  which  I  shall  hi 
occasion  to  state  presently ;  the  principal  interlocutor  first  appea 
from,  being  an  interlocutor  of  the  Court  of  Session,  to  this  effi 
upon  the  report  of  the  Lord  Alloway,  and  having  advised 
memorials  for  the  parties,  '  the  Lords  advocate  the  process,  and 
'  the  advocation,  at  the  instance  of  Mr  John  Marjoribanks  i 
'  others,  find,  that  they  are  entitled  to  erect  the  passage  to 
'  proposed  kitchen,  billiard-room,  and  baths  of  the  height  i 

*  dimensions  as  said  passage  is  delineated  in  the  plan  in  procc 
Your  Lordships  will  allow  me  to  call  your  particular  attention 
these  words  '  of  the  height  and  dimensions  as  said  passage 

*  delineated  in  the  plan  in  process,  and  decern  accordingly ;  anc 
'  advocation  at  the  instance  of  Charles  Gordon,  find,  decern,  i 
'  declare  in  terms  of  the  interlocutor  of  the  Dean  of  Guild,  i 


*  Taken  from  Mr  Gurney's  Short-hand  Notes. 
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'  the  said  Charles  Gordon  liable  in  the  expenses  of  process ;  allow 
'  an  account  thereof  to  be  lodged  in  the  usual  manner,  and  remit 
'  the  same  when  lodged  to  the  auditor  of  Court  to  tax  and  report' 
Hie  second  interlocutor  is  an  interlocutor,  which  only  states  those 

expenses,  and  directs  Mr  Gordon  to  pay  those  expenses.    From 

these  two  interlocutors,  the  present  appeal  is  brought  before  your 

Lordships. 
"  When  1  call  your  Lordships'  attention  to  the  words,  '  that  they 

c  are  entitled  to  erect  the  passage  to  the  proposed  kitchen,  billiard- 

*  room,  and  baths,  of  the  height  and  dimensions  as  said  passage  is 
4  delineated  in  the  plan  in  process,  and  decern  accordingly,'  I  do 
it  for  the  purpose  of  pointing  out  a  distinction  between  the 
language  of  this  interlocutor,  and  the  language  of  the  judgment  of 
the  Dean  of  Guild,  from  whom  the  cause 'was  advocated  on  both 
sides.  That  magistrate  states,  that  '  having  considered  the  peti- 
( tun  for  the  managers  of  the  New  Club  with  the  answers  thereto, 
'for  Charles  Gordon,  Esq.,  replies,  duplies,  triplies,  titles,  and 
4  whole  process,  and  also  visited  the  premises,  repels  the  objection, 
4 that  the  use  to  which  the  proposed  buildings  are  to  be  put,  is  of 
( the  nature  of  a  nuisance :  Finds,  that  when  the  ground  on  which 
4 the  New  Town  was  built,  was  feued,  a  regular  plan  was  laid  down, 

*  in  which  the  health  and  comfort  of  the  inhabitants  appear  to 
( have  been  consulted,  by  disposing  of  the  back  ground  into  areas, 
( for  the  promotion  of  a  free  circulation  of  air,  and  adding  beauty 

*  to  the  appearance,  as  well  as  of  affording  convenience  to  the 
4  inhabitants,  and  from  which  plan  no  deviation  ought  to  have 
'  been  permitted :  Finds,  that  in  cases  where  any  material  devia- 
'  tkm  from  the  general  plan  has  taken  place,  the  same  has  either 

*  arisen  from  the  consent  of  conterminous  heritors,  or  from  not 

*  being  opposed  by  the  public,  or  those  having  interest  therein,  in 
'  proper  time :  Finds,  however,  that  no  material  deviation  or  in- 

*  convenience  will  arise  from  the  proposed  change  in  the  buildings 
4  belonging  to  the  pursuers ;  therefore,  grants  warrant  to  them  to 

*  make  the  alterations  and  additions  craved,  conform  to  the  plan 

*  marked  as  relative  hereto,  under  the  special  exception  and  con- 
4  dhion,  that  the  height  of  the  passage  to  the  proposed  kitchen, 

*  billiard-room,  and  baths,  does  not  exceed  that  of  the  garden  or 
'  division  wall,  and  decerns.' 

"  Now,  my  Lords,  the  distinction  between  the  two  is  contained  in 
to  particular  language  to  which  I  called  your  Lordships'  attention 
Med  in  the  interlocutor  of  the  Court  of  Session,  by  which  they  de- 
clare the  title  of  the  plaintiffs  to  erect  the  passage  '  of  the  height  and 
'  dimensions,  as  said  passage  is  delineated  on  the  plan  in  process.' 
V  this  be  correct,  they  would  be  entitled  to  erect  it,  in  some 
respects,  which  I  shall  point  out  to  your  Lordships  presently,  higher 
man  the  garden  or  division  wall ;  the  Dean  of  Guild  being  of 
opinion,  that  they  might  make  the  alteration  and  additions  '  under 
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1818.  '  this  special  exception  and  provision,  that  the  height  of 
'  passage  to  the  proposed  kitchen,  billiard-room,  and  baths,  d 
'  not  exceed  that  of  the  garden  or  division  wall.' 

"  My  Lords,  the  question  between  the  parties  arises  out  of  a  d 
which  the  respondents  made  to  build  in  the  back  area  of  a  ho 
they  have  in  St  Andrew  Square,  in  the  New  Town  of  Ec 
burgh,  a  kitchen  and  other  offices,  according  to  the  plan  in  j 
cess ;  this,  as  it  has  been  represented  to  us,  was  opposed, 
two  grounds,  the  one,  that  building  it  according  to  the  plan  in  f 
cess  would  be  a  nuisance,  and  certainly  at  law,  independent!} 
the  specialties  of  this  case,  as  arising  out  of  the  original  p 
of  the  New  Town  of  Edinburgh,  there  can  be  no  right  to 
respondents  to  put  a  nuisance  in  the  neighbourhood  of  Mr  Gord 
but  he  would  have  an  extremely  good  title,  to  have  it  (i 
nuisance)  abated ;  but  it  does  not  appear  to  me  that  the  Coon 
Session,  or  the  counsel  at  the  bar,  have  been  very  able  to  mi 
out  this  to  be  a  nuisance.  I  shall  have  occasion,  presently, 
state  to  your  Lordships  more  particularly  what  has  passed  up 
The  Question,  it ;  but  the  principal  question  is,  Whether,  regard  being  had 
what  your  Lordships  have  heard,  as  to  the  original  plan  of  t 
New  Town  of  Edinburgh,  by  reason  of  what  passed  as  to  tl 
form  of  that  original  plan,  a  party  can  be  understood  to  have  cos 
under  an  obligation,  not  to  the  Magistrates  of  the  town  of  Edi 
burgh,  but  to  what  are  called  here,  the  '  conterminous  heritor 
not  to  build  upon  the  area  which  stands  behind  this  house! 

"  My  Lords,  this  plan,  as  it  has  been  represented  to  us,  is 
The  Plan,  plan  delineating  certain  intended  streets  and  squares,  which  a 
marked  out  by  letters.  As  your  Lordships  will  recollect,  the  par 
cular  feu  of  this  party,  is  marked  out  by  the  letter  N ;  differ* 
areas  which  were  to  be  feued,  were  also  marked  out ;  and  withe 
now  entering  into  a  question,  which  would  lead  to  a  very  gn 
deal  of  discussion,  whether  there  might  not  have  been  some  pli 
that  would  have  evidently  shown  to  a  great  variety  of  pereo 
what  was  expected  of  each  of  them,  under  that  plan  ;  I  apprehe 
that  the  question  in  each  particular  case,  must  be,  Whether  f 
nature  of  that  particular  plan,  and  the  transactions  with  referei 
to  that  particular  plan,  were  such  that  the  law  would  infer,  win 
nothing  is  said  about  it,  that  there  was  a  contract  as  betwc 
each  and  every  of  the  persons  who  meant  to  deal  upon  t 
foundation  of  that  plan,  to  keep  the  property  in  all  respects,  i 
cording  to  the  exhibition  or  picture  of  it  made  in  that  partial 
plan? 

"  My  Lords,  we  are  told,  that  when  St  Andrew  Square  was 
be  built,  the  plan  contained  merely  the  sites  of  the  buildings,  f 
that  with  respect  to  all  the  rest,  it  was  left  as  land  apparently 
to  be  covered ;  that  all  which  the  plan  showed  beyond  this,  i 
there  delineated  a*  grass ;  and  that  that  plan  was  altogether  si 
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(if  I  may  use  such  a  word  as  silent,  with  regard  to  a  plan)  as  to        1818. 
what  was  to  be  done  with  the  areas  behind  the  houses,  except, 


GORDON 


that  it  represents  those  areas  as  being  in  grass  ;  I  think,  further  <>• 

than  that,  we  have  not  learned  by  the  arguments  at  our  bar.  banks,  &c. 

"  My  Lords,  it  is  stated  in  the  cases  which  have  been  laid  be- 
fore you,  that  the  plan  did  not  represent  even  the  depths  to  which 
the  houses  were  to  be  built ;  it  is  stated  to  you,  that  although  the 
areas  in  each  lot  that  was  feued,  were  to  be  separated  from  each 
other,  the  plan  did  not  represent  that  they  were  to  be  separated 
from  each  other  by  walls,  nor  is  it  stated  to  you  that  the  walls 
throughout  the  whole  of  the  back  part  of  this  sido  of  St  Andrew 
Square,  I  mean  those  walls,  which  separate  one  conterminous 
heritor  from  the  others,  were  to  be  built  of  the  same  height,  or  that 
the  plan  represented  that  they  were  to  be  built  of  any  particular 
height,  and  much  less  of  the  same  height.  I  mention  these  circum- 
'  stances  as  the  grounds  of  some  observations  I  shall  have  occasion 
to  make. 

44  My  Lords,  the  charter  under  which  this  New  Club  claims,  The  Charter 
was  a  charter  granted  to  Mr  Boss,  '  on  the  narrative  of  his  having 
4  paid  the  sum  of  £230  sterling  as  the  rated  purchase  money  of  42£ 
*  feet  of  ground  of  area,  letter  N,  lying  on  the  south  side  of  St  An- 
'  drew  Square,  and  it  dispones  to  him,  his  heirs,  and  assignees 
( whomsoever,  heritably  and  irredeemably,  all  and  whole  the  said 
'  42£  feet  in  front  of  area,  letter  N,  lying  on  the  south  side  of 
'  St  Andrew  Square.'  This  is,  undoubtedly,  the  description  of 
the  lot ;  it  certainly  refers  to  the  plan,  and  it  does  not  appear  to 
me  possible  to  say,  that  the  language  of  the  charter  contains  more 
than  that  the  property  feued  was  lot  N,  between  the  neighbouring 
lot  marked  O,  and  the  neighbouring  lot  marked  M,  which  are  de- 
scribed to  be  of  the  same  size,  and  which  I  have  taken  the  liberty 
to  mention  to  your  Lordships. 

44  My  Lords,  I  mention  the  contents  of  this  charter,  rather  as 
evidence  of  what  the  understanding  between  the  parties  at  the 
tune  these  transactions  passed  was,  than  as  being  the  contents  of 
that  instrument  which  is  to  bind  the  conterminous  heritors  as 
between  them  and  the  Magistrates  of  Edinburgh ;  for  it  is  not  a 
question  as  between  the  Magistrates  of  Edinburgh  and  the  per- 
•ona  who  have  taken  these  feus  from  the  magistrates,  but  a  ques- 
tion as  to  what  is  the  faith  which  is  to  be  represented  as  pledged 
by  these  heritors  to  each  other,  from  which,  one  can  infer,  that 
they  have  gained  what  I  may  call  a  servitude  upon  the  property 
of  each  other,  and  that  these  heritors  have  a  legal  right,  upon  this 
notion  of  good  faith,  to  prevent  a  man  from  making  every  use  of 
his  property,  which  he  may  by  law  be  entitled  to,  unless  there 
are  what  in  Scotland  may  be  termed  negative  servitudes.  There 
are  legal  servitudes,  and  there  are  conventional  servitudes  arising 
oat  of  contracts ;  and  the  question  is,  Whether,  from  the  transac- 
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tions  of  these  individuals  with  respect  to  this  particular  plan, 
~  which  I  wish  to  confine  myself  in  all  I  am  stating,  they  can 
said  to  have  contracted  with  each  other,  to  create  these  negai 
servitudes,  to  restrain  each  other  from  making  that  use  of  tl 
land,  which,  independently  of  that  contract,  they  would,  by  I 
be  entitled  to  f 

"  My  Lords,  the  charter,  taking  that  as  evidence  of  the  un<3 
standing  of  the  parties,  at  the  time,  I  will  mention  to  your  Lo 
ships,  describes  as  the  subject  of  the  grant,  '  the  whole  space 
'  ground  within  the  line  of  the  street,  ways  of  the  square,  as  n 
'  levelled  and  enclosed  by  a  parapet  wall,  and  iron  rail,  and  t 
'  as  a  common  property,  with  the  several  feuars  around  the  sqoa 

*  But  under  the  condition,  that  the  aforesaid  space  be  m 
'  allenarly,'  which  means,  I  suppose,  '  for  the  pleasure,  health, 
'  other  accommodation  of  the  feuars  or  their  families,  but  in 

'  way  to  be  converted  into  a  common  thoroughfare,  or  used  to  si 

*  other  different  purpose  whatsoever/  so  that  the  plan  laid  befo 
those  several  undertakers  to  build,  representing  the  square  i 
front,  grants  this  square  as  the  common  property  of  all  that  buU 
the  houses,  but  to  be  used  only  for  the  health,  accommodation,  ( 
pleasure  of  the  feuars  and  all  their  families ;  but  with  respect  t 
the  areas  behind  the  houses,  it  does  not  say  one  single  word  b 
that  subject,  and  as  to  other  parts  of  the  subject,  namely,  '  tl 

*  .dwelling-houses,  cellarage,  and  back  ground  of  the  areas,'  thei 
is  no  restriction  whatever  in  the  charters,  as  we  are  told,  excej 
upon  the  right  '  to  subfeu,  sell  or  dispose  of  all  or  any  part  < 
'  the  piece  of  ground  before  disponed ;'  and  then  follow  the  word 
— upon  which  one  of  the  parties  at  your  Lordships'  bar  has  lai 
great  stress,  the  other  saying  that  there  is  no  stress  whatever  t 
be  laid  upon  them — '  or  house  or  others  built  thereon,  to  be  hel 
'  of  them  or  their  heirs,  or  of  any  other  interjected  superior,  bo 
'  allenarly  to  be  held  of  and  under  us,  and  our  said  successors  i 
'  office,  as  superiors  in  all  time  coming.'  Now,  on  one  side,  it  i 
said,  here  is  a  right  given  to  '  sub-feu,  sell  or  dispose  of  all  o 

*  any  part  of  the  piece  of  ground  before  disponed,  or  house  o 
4  others  built  thereon.'  Why,  say  they,  if  there  is  nothing  to  b 
built  thereon  but  the  house,  what  is  the  meaning  of  the  words 
'  house  or  others  built  thereon  ? '  to  which  the  other  party  answei 
It  is  true  there  is  the  word  '  others,'  but  it  may  mean  appurten 
afices,  thereby  giving  it  a  meaning  which  will  account  for  its  be 
ing  inserted  without  its  being  specified  to  be  detached  buildings 
and,  at  all  events,  they  say,  that  although  this  charter  gives 
power  to  sell  or  dispose  of  the  house  and  others  built  thereoi 
still,  whether  that  power  was  legal,  with  respect  to  the  conte 
minous  heritors,  will  be  a  question  to  be  determined ;  and  I  adnr 
that  it  is  still  a  question  to  be  determined.  The  question  is  o 
between  the  Magistrates  of  the  city  of  Edinburgh  and  this  p< 
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son,  bat  between  all  the  contractors,  whether  they  purchased 
with  these  servitudes.  Indeed,  these  words  '  with  others  built  ' 
'  thereon,'  may  be  left  out  of  this  charter ;  because,  when  they 
have  *  sub-feued  the  piece  of  ground  before  disponed,'  the  '  piece 
'of  ground'  must  include  the  site  of  the  house,  and  the  others 
built  thereon,  consequently,  they  might  refer  to  those  curtilages 
which  we  find  referred  to  in  Scotch,  and  very  often  in  English 
conveyances. 

"  Then  there  is  another  clause  in  the  charter,  *  that  it  should 
'be lawful  for  the  proprietor  "to  exerce,"  that  is,  exercise  any 
'  other  act  of  ownership  which  may  not  be  inconsistent  with  the 
'manner  of  holding  hereby  prescribed,  but  under  this  declara- 
4  tion,  that  if  he  or  his  foresaids  shall  convert  the  subjects  built 
'upon  the  piece  of  ground  hereby  feued  into  breweries,  or  do 
'  any  other  act  or  deed  to  infer  a  claim  of  thirlage,  they  are  to 
'free  and  relieve  us  and  our  successors  in  office,  the  piece  of 
'  ground  hereby  feued,  and  feu-duty  payable  for  the  same  of  and 
'from  the  payment  of  all  multures  which  can  be  claimed  furth 
'  thereof  as  payable  to  any  mill  to  which  the  same  may  have 
'  been  astricted.'  Now,  though  dwelling-houses  were  to  be  built 
in  part  of  the  front  of  St  Andrew  Square,  they  contemplated 
even  that  there  might  be  a  brewery  built  upon  the  premises,  and 
I  only  mention  this,  for  the  purpose  of  making  this  remark,  which 
is  only  a  repetition  of  what  I  have  said  over  and  over  again  before, 
hot  I  mention  it  not  only  for  the  purpose  of  saying,  that  let  the 
Bearing  of  the  charter  be  what  it  may,  between  those  who  granted 
and  those  who  took  the  charter,  that  will  not  decide  what  are  the 
rights  of  the  several  contractors,  as  between  each  other,  if  it  can 
be  said  that  their  variance  from  the  plan  has  produced  a  sort  of 
breach  of  good  faith ;  but  I  mention  it  as  the  most  surprising 
thing  in  the  world,  if  it  was  the  general  understanding  of  the 
Magistrates  of  Edinburgh,  when  they  were  feuing  out  this  pro- 
perty, and  if  it  was  the  general  understanding  of  all  parties,  who 
*ere  taking  this  sort  of  property  from  them,  that  this  individual, 
*od  the  other  persons  who  were  taking  charters,  like  the  present 
darter,  should  have  supposed,  that,  without  one  single  word  said 
u  the  charter  with  reference  to  the  use  to  be  made  of  the  back 
tnaa,  there  was  a  general  understanding  among  all  persons  grant- 
ing and  taking  those  charters,  that  these  were  to  remain  gardens 
«r  ever,  separated  from  each  other  by  walls,  of  which  there  were 
no  exhibition  on  the  plan,  which  walls  were  not  provided  for, 
because  they  were  not  mentioned  in  the  plan  at  all,  and  when,  in 
point  of  fact,  these  areas  have  been  dealt  with,  as  your  Lordships 
will  see  presently. 

u  Now,  my  Lords,  do  not  let  any  one  suppose,  that  I  disregard 
what  has  been  said,  on  which  great  stress  has  been  laid,  on  the 
qualification  of  men  of  taste  in  the  city  of  Edinburgh ;  far  from  it. 
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I  had  once  the  pleasure  of  seeing  that  city  when  it  was  by  i 
means  so  handsome  as  it  is  now,  but  it  was,  even  then,  I  thougl 
one  of  the  most  striking  and  most  beautiful  places,  especial 
where  the  New  Town  was  built,  that,  perhaps,  I  ever  behel< 
but  I  must  say,  whatever  may  have  been  said  in  this  place,  ai 
whatever  my  wishes  may  be,  about  taste  and  beauty,  I  come  he 
to  determine,  what  are  the  legal  rights  of  men,  and  not  to  grati 
taste,  or  to  enhance  the  beauty  of  any  city  whatever,  at  the  e 
penae  of  laying  down  in  judgment,  that  there  has  been  a  contra 
between  parties,  where  I  am  satisfied,  there  has  been  no  su< 
thing. 

"  My  Lords,  after  Mr  Ross  had  got  this  charter,  as  it  is  stai 
to  us,  on  what  authority  I  do  not  know,  but  as  it  is  stated  to 
in  the  paper  in  my  hand,  he  built  in  the  front  of  his  area  a  ho* 
with  a  series  of  closets  behind,  which,  it  is  stated,  reached  to  1 
second  storey  of  the  house,  and  about  six  feet  above  the  higti, 
part  of  the  wall,  which  divides  his  area  from  the  adjacent  pr 
perty.  These  closets,  it  is  represented,  were  not  found  fault  urit 
at  the  time,  and  your  Lordships  will  perceive,  it  very  natural! 
happened  that  such  should  be  built,  but  how  one  is  to  account  fo 
it,  if  there  was  this  general  understanding,  that  there  were  to  b 
no  buildings  upon  these  areas,  J  really  do  not  know,  natural  as  i 
was.  It  happened,  also,  that  in  this  city  of  Edinburgh,  as  yon  se 
in  London,  at  the  bottoms  of  areas,  or  gardens,  coach-houses  an 
stables  have  been  built,  one  storey  or  two  stories  high.  Now, 
should  be  extremely  glad  to  know  what  it  was,  in  this  plai 
which  these  undertakers  or  builders  saw,  that  could  indue 
them  to  suppose,  that  they  were  under  an  obligation  to  keep  or 
part  of  the  area  uncovered,  and  yet  that  they  were  not  und« 
any  obligation  to  abstain  from  the  building  of  coach-houses  ar 
stables,  in  another  part  of  the  area,  and  that  this  has  been  doi 
very  generally  has  also  been  represented  to  us. 

"  My  Lords,  I  should  wish  here  to  omit  referring  to  a  circumstan* 
that  I  see  is  stated  in  the  case ; — perhaps  it  bears,  too,  somewh 
upon  the  question  between  the  parties,  that  is  this,  that  this  ph 
for  the  improvement  of  Edinburgh  having  been  formed  in  t 
year  1767,  at  the  time  the  use  of  water-closets  was  not  known 
the  principal  city  of  the  northern  part  of  this  kingdom,  withe 
the  least  authority  for  it,  as  far  as  we  have  heard  from  this  pU 
those  buildings  were  erected  in  these  areas  without  them,  for  wti 
of  those  water- works  which  have  since  been  introduced  inside  i 
house.  I  suppose  there  was  such  an  absolute  necessity  for  soi 
of  those  conveniences,  that  that  is  the  reason  they  have  not  be 
adverted  to. 

"  My  Lords,  this  house  having  been  purchased  for  the  purpc 
of  carrying  on  a  club,  which  club,  I  perceive,  consists  of  atx 
o(>0  members,  and  amongst  these  300  members,  as  is  extrem 
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natural,  I  have  no  doubt  some  of  the  Faculty  of  Advocates,  and        isia 
I  am  perfectly  sure  some  of  the  learned  judges ;  for,  I  observe,      QOBDON 
that  the  Lord  Ordinary  declines  to  give  an  opinion,  because  he  is  v. 

a  member  of  the  club ;  but  when  you  come  to  consider  the  number    B*  hkj£  &c. 
of  the  gentlemen  who  form  this  club,  and  the  character  of  many  of 
them  who  form  it  (the  most  respectable),  it  appears  to  me  rather  a 
surprising  thing,  that  it  should  be  understood  to  be  the  law  of  the 
city  of  Edinburgh,  that  nothing  could  be  built  in  the  areas  behind 
these  houses.     The  club,  consisting  of  800  proprietors,  set  about 
these  alterations  which  I  am  about  to  mention  to  your  Lordships. 
My  Lords,  the  club,  of  course,  did  not  want,  for  most  of  the  gentle- 
men, I  dare  say,  who  composed  it,  had  these  conveniences  else- 
where— the  club  did  not  want  stables  and  coach-houses,  and  they 
therefore  thought  of  converting  the  stables  and  coach-houses  into 
billiard-rooms,  into  baths ;  and  as  it  was  no  longer  absolutely  ne- 
cessary to  have  exposed  to  public  view  those  buildings  which  had  The  fact  is 
hitherto  supplied  the  place  of  water-closets,  they  now  employed  {j6^™"^^* 
their  water-closets  to  supply  a  place  for  these  buildings,  and  pro-  hand  writer. 
posed  to  have  two  or  three  water-closets,  likewise,  under  the  roof  r^/  SoHci- 
of  these  buildings.  ton. 

<(«My  Lords,  in  order  to  do  this,  they  seem,  at  least,  to  have  in- 
tended,— certainly,  I  think,  that  must  be  admitted, — not  to  carry  the 
passage  which  was  to  go  from  the  centre  of  the  house  to  the  centre 
of  the  coach-house  and  stables,  above  the  head  of  the  division 
wall,— that  was  their  first  intention ;  however,  they  thought  after- 
wards they  should  be  much  better  accommodated  if  that  passage 
was  carried  higher.  It  seems  never  to  have  struck  any  of  them, 
nor  any  body  else,  that  if  they  did  not  carry  it  higher  than  the 
walla  of  the  conterminous  heritors,  it  would  be  any  breach  of 
frith ;  but  how  it  was  to  be  collected  from  a  plan  which  repre- 
sented every  thing  as  vacant,  and  how  that  could  be  understood 
to  be  the  exhibition  of  an  instrument  which  was  to  leave  you  at 
^berty  to  put  some  erections  upon  the  premises,  but  not  to  put 
other  erections  upon  the  premises,  and  that  understanding  was  so 
plainly  expressed  as  to  amount  to  a  legal  contract  between  the 
parties,  it  is  somewhat  difficult  to  understand, — certainly  more 
difficult  to  understand  than  I  know  how  to  deal  with.  It  appeared 
to  them  afterwards,  however, — they  having  got,  in  truth,  authority 
from  the  Dean  of  Guild  to  erect,  though  not  to  erect  higher  than 
the  walls, — it  appeared  to  them  afterwards,  that  it  would  be  more 
convenient  to  them  to  have  a  passage,  which  must  be  admitted  to 
be  somewhat  higher  at  the  one  end,  and  considerably  higher  at  the 
other,  the  wall  being,  I  understand,  on  a  sloping  ground,  and 
being  higher  near  the  house  than  near  the  stables.  The  way  they 
set  about  it,  my  Lords,  was  this,  they  wished  to  have  one  passage 
above  another,  and  in  order  to  have  the  lower  passage  as  low  as 
they  could  well  have  it,  they  began  lowering  the  ground  in  the 
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area,  meaning  that  the  persons  who  went  through  the  lower  pas 
~  sage,  should  go  from  the  lower  story  of  the  house  itself,  thai  if 
the  ground  offices  to  the  ground  offices  of  this  building,  which  ha 
before  been  a  coach-house  and  stable.  They  then  set  about  addinj 
another  passage  above  that  passage,  and  by  making  a  communica 
tion  between  the  windows  of  the  dining-room  and  that  passage 
they  were  to  go  along  the  higher  passage  into  the  higher  room 
of  that  building,  which  had  been  the  coach-house  and  stable! 
The  reason  of  their  doing  that  was  this,  that  if  they  had  a  rigfa 
of  access  to  these,  they  either  must  have  had  an  outward  acce* 
by  steps,  up  to  the  upper  part  of  the  building,  which  would  ha— 
been  an  additional  building  upon  the  area,  and  an  additional  buial 
ing  which  must  have  been  above  the  height  of  the  wall  in  order** 
enable  them  to  get  to  the  upper  part  of  the  premises,  or  they  mt^ 
in  the  lower  part  of  the  premises,  have  appropriated  a  par^ 
that  space  which  they  meant  to  set  apart  for  baths  and  ot2», 
conveniences,  for  the  purpose  of  making  a  staircase  in  fa 
inside  of  the  premises,  which  would  have  been  giving  airay 
part  of  that  billiard-room,  in  which  the  members  of  this  New 
Club  were  to  amuse  themselves  up  stairs,  and  they  thought  it 
better,  upon  the  whole,  to  raise  this  passage,  and  by  means  of 
that  to  communicate  to  the  upper  and  under  stories  of  this 
building. 

"  My  Lords,  this  gave  very  great  umbrage ;  and  your  Lord- 
ships will  find  from  the  papers,  Mr  Gordon  did  not  choose  to 
submit  to  it,  and  in  truth,  if  it  was  no  nuisance,  strictly  speaking, 
still,  if  it  was  a  thing  which  was  unpleasant,  nay,  I  go  a  great 
deal  farther,  if  they  had  no  right  sq  to  build,  whatever  individuals 
may  think  about  persons  proceeding  to  insist  upon  their  legal 
rights,  although  the  waiving  them  might  occasion  no  incon- 
venience to  them,  or  injury  to  them,  except  to  promote  the  con- 
venience and  the  pleasure  and  comfort  of  their  neighbours,  jet  I 
say  again,  in  a  court  of  justice,  we  have  nothing  to  do  with  that; 
for  the  question  before  us,  upon  all  occasions  is,  not  what  men  of 
taste  or  men  of  honour  are  to  do,  but  what  is  the  contract  between 
the  parties  and  their  true  right  in  point  of  law  ?  I  desire,  there- 
fore, to  have  it  understood,  that  if  Mr  Gordon  can  make  oat  his 
right  to  destroy  this  passage  altogether,  in  this  Court,  at  least, 
we  have  no  right  to  say  that  he  was  doing  anything  but  what  he 
was  fully  entitled  to  do. 

"  My  Lords,  there  lived  on  the  other  side,  however,  of  the 
house  which  was  devoted  to  this  club,  a  gentleman  of  the  name 
of  Dr  Gregory,  whom  I  have  always  understood  to  be  a  physician 
of  very  great  eminence  (I  take  it  to  be  that  Dr  Gregory,  though 
I  am  not  sure  I  am  right)  ;  and  when  we  have  this  case  disposed  of 
as  a  nuisance,  I  do  not  think  that  any  person  can  say,  that  Dr 
Gregory  had  any  interest  in  having  that  building  there,  though 
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see  it  is  slyly  insinuated  that  a  physician  could  have  no  great 
terest  to  oppose  that  which  would  affect  the  health  of  his  neigh-  ~ 
urs,  bat  there  is  a  most  ingenious  reason  given  for  Dr  Gregory's 
4  making  the  same  objections  which  Mr  Gordon  does.  Mr 
>rdon  objects  that  he  may  suffer  by  the  smoke  of  the  chimneys 
d  the  noise,  I  do  not  know  whether  he  might  not  object  to  that 
ry  well ;  if  these  300  gentlemen  are  to  go  and  play  at  billiards 
ar  to  the  room  where  he  is  sleeping,  he  may  have  reason  to 
mplain  of  the  noise,  and  if  there  is  a  good  deal  of  festivity,  not 
ly  the  smoke,  but  the  smell  of  the  kitchen  may  be  offensive ; 
t  it  is  well  argued  that  Dr  Gregory  has  no  such  reason  to  com- 
tin,  because  the  house  stands  on  the  east  or  the  west  side  of 
is  house,  I  forget  which,  and  that  the  wind  at  Edinburgh  always 
9W8  from  such  a  quarter,  that  the  noise  and  the  smell  of  this 
ib-house,  must  be  carried  to  Mr  Gordon,  and  none  of  it  to 
r  Gregory.  That  is  the  account  they  gave  of  it  in  that 
spect. 

"  My  Lords,  the  Court  of  Session  was  of  the  opinion  I  have 
entioned  to  your  Lordships,  that  is  to  say,  I  understand  them 
'  have  been  of  opinion,  that  this  was  no  material  deviation  from 
te  plan,  that  it  did  not  amount  to  a  nuisance,  and  that  there  was 
tthing  in  the  transactions  with  respect  to  that  plan  which  pro- 
rated the  owners  of  this  house  from  building  in  the  back  area,  as 
ley  thought  proper  to  build.  Mr  Gordon  has  no  building,  I 
nderstand,  at  the  bottom  of  his  area  ;  but,  my  Lords,  there  is  a 
trcomstance  which  is  very  material  with  respect  to  that,  for, 
rhatever  might  be  the  import  of  this  plan,  as  manifesting  that 
here  was  some  faith,  out  of  which  you  were  to  imply  a  contract 
nth  respect  to  St  Andrew  Square,  the  same  must  arise  in  respect 
if  houses  in  Princes  Street.  Now,  Mr  Gordon  appears  to  be  the 
twner  of  a  coach-house  and  stables  at  the  bottom  of  the  areas  in 
frioces  Street,  how  these  coach-houses  and  stables  got  there,  if  so 
auch  is  to  be  inferred,  as  is  contended,  I  do  not  know  ;  but  if  we  are 
o  believe  these  papers,  Mr  Gordon  was  obliged  to  come  into 
covenant  that  he  would  not  raise  these  coach-houses  and  stables 
righer  than  they  were.  Now,  how  is  that  consistent  with  their 
King  built  at  all,  and  how  is  it  consistent  with  the  fact  that  he 
•B8  prevented  by  a  covenant  he  entered  into,  from  carrying 
them  higher  ?  I  say,  my  Lords,  therefore,  when  this  was  taken 
^  be  a  question  between  the  Magistrates  of  Edinburgh,  and  the 
feuar,  on  the  exhibition  of  the  charter,  under  which  he  claims, 
the  moment  that  is  seen,  cadet  questio;  where  is  the  evidence  that 
hefeuarwas  under  any  obligation  at  their  instance,  to  refrain  from 
milding  on  this  area?  But  it  may  be  a  very  different  question  as 
etween  the  feuars  amongst  themselves,  provided  you  can  infuse 
lto  their  charter,  without  a  single  word  being  contained  in  the 
larter,  an  obligation  that  they  shall  refrain,  at  the  instance  of 
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1818.        each  other,  and  that  they  be  compelled  at  the  instance  of 
OORI>OJ,       other  to  abstain  from  building  upon  these  areas. 

r-  "  My  Lords,  I  have  before  me  a  book  on  the  Scotch  law,  i 

MARJORI- 

banks,  &c.  speaks  of  these  servitudes  as  not  to  be  inferred,  unless  they  ai 
pressly  created ;  and  therefore  you  are  to  look  at  this  plan,  ax 
what  it  is,  and  I  do  desire, — I  am  obliged  to  do  it  at  the  risk 
of  all  the  censure  with  which  what  I  state  may  be  received 
where, — a  censure  that  I  lay  aside,  as  not  worthy  of  much  k 
It  is  my  duty  to  speak  my  sincere  opinion  here,  and  I  do  not 
tate  to  say,  that  to  infer  such  a  contract  as  this,  from  such  a 
as  this,  and  from  such  transactions  as  have  taken  place  ii 
plan,  would  be  as  violent  a  proceeding  in  judicature  as,  ii 
course  of  a  very  long  life,  I  have  ever  witnessed.  What  i 
plan?  I  do  not  mean  to  say  that  where  a  plan  is  held 
in  the  execution  of  which  various  persons  are  to  be  eng. 
that  that  plan  may  not,  of  itself,  point  out  to  every  indiv 
who  is  to  engage,  not  only  what  is  to  be  his  contract,  with  i 
ence  to  the  party  he  engages  with,  but  also  with  all  other  pa 
so  as  to  constitute  a  ground  for  the  Court's  inferring  that  be 
contracted,  and  that  he  ought  to  conform  himself  to  all  conti 
upon  the  face  of  that  plan  ;  but  then  the  plan  must  speak  out  i 
telligible  language,  or  in  such  language,  that  it  cannot  be 
Botterworth  v.  taken.  I  will  take  the  case  of  Butter-worth,  there  is  a  highly  froi 
Dirom,  &c.      pian  -m  tne  fron*  I  mean  in  point  of  elegance  of  architecture 

June  2, 1812;     *,  .        .         ,    ,        ,  f.  ,  .       ,  .        ' 

Mor.  Sy.,  No.    the  parties  signed  the  plan  which  contained  a  representation  c 

Hu^e^c'oH.80  trowing,  ^d  then  they  had  their  charter  referring  to  that  pL 

of  Seas.  Papers,  signed ;  it  was  impossible  to  say,  that  a  man  who  built  the  m 

whichCcase  had  house  of  the  three,  could  be  permitted,  having  entered  into 

reference  to  a   agreement,  to  injure  the  neighbouring  houses  on  each  side 

deviation  from    °  .       .  n,  .  ,  ,,  ,       , 

the  plan  of  the  projection  of  his  own,  that  would  be  destroying  the  whole  o 

lotte<Si,u?iar"  P*an#  **ow  (*oes  ^at  kear  uP°n  tne  circumstance  of  a  plan  v 
represented  nothing  but  houses  built  in  front  of  St  Andrew  Sq 
where  the  charter  provides,  that  the  square  shall  be  kept 
and  properly  dealt  with,  and  that  that  property  shall  be  en 
only  in  such  a  way  as  shall  conduce  to  the  health  and  accomr 
tion  of  all  of  them,  and  where  not  one  syllable  is  said  as  to 
shall  be  done  with  the  ground  behind  the  houses,  that  beinj 
hibited  simply  as  a  plot  of  grass  ? — that  you  are  to  infer  froi 
that — What?  first,  that  the  conterminous  heritors  may  divide  thi 
areas — That  you  may  infer,  because,  where  the  plan  states  the 
tents  of  each  man's  feu,  it  would  be  a  little  too  harsh  to  say 
a  man  should  not  enclose  it  though  for  his  own  benefit,  bt 
plan  says  nothing  of  the  mode  of  enclosure;  the  plan  doc 
say,  that  A  shall  build  his  wall  of  such  a  height,  and  that  B 
not  build  to  a  greater,  or  C  shall  not  build  to  a  less  height, 
unless  there  was  an  agreement  between  these  conterminous  h< 
to  keep  that  space  all  open,  how  can  you  say  there  was  an  ; 
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meat  as  between  two  individuals,  that  they  shall  not  build,  each         i*»8. 

on  his  own  side  ?     It  does  appear  to  me,  I  confess,  a  thing  per-      OORDON 
fcctly  impossible  so  to  hold.  "• 

M  My  Lords,  a  case  was  stated  to  your  Lordships,  I  mean  the    BANKI,,  &0. 
cue  of  Deas  v.  the  Magistrates  of  Edinburgh,  which  was  heard  Dease.  Maris- 
ii  1772,  in  presence  of  a  noble  and  learned  Lord,  who  then  sat  bun?h .  vide 
in  this  House,  of  whom  I  have  often,  not  only  taken  the  liberty,  <x*^°1,  u* 
bet  done  the  justice  to  say,  that  as  long  as  the  law  of  Scotland 
exists,  and  as  long  as  those  possessing  a  profound  knowledge  of  it 
an  looked  up  to,  the  name  of  My  Lord  Mansfield  will  be  viewed 
*ith  veneration  and  respect.     But,  my  Lords,  in  the  case  of  the 
feoffees  of  Heriot's  Hospital,  I  did  take  the  liberty  of  saying  that,  Heriot's 
which,  if  I  had  had  the  honour  of  sitting  in  the  House  at  the  olBoif Dow, 
suae  time,  with  that  noble  Lord,  I  should  have  said  in  his  pre-  *ol.  ii.,  p.  301. 
sence.    The  noble  Lord,  at  that  time,  certainly  almost  exclusively 
deposed  of  all  the  questions  relative  to  the  law  of  Scotland  in 
this  House.     My  Lords,  I  am  one  of  those  who  must  state  freely 
that  I  do  not  think  that  a  happy  constitution  for  any  Court  of 
Justice;  but,  if  I  had  been  here,  I  would  have  taken  the  liberty 
to  state  to  that  noble  Lord,  in  his  presence  —always  speaking  with 
that  respect  and  deference  which  must  be  due  from  such  an  in- 
dividual as  I  am,  to  a  man  of  so  great  and  exalted  a  character  as 
belonged  to  him,  that,  though  the  judgment  he  delivered  was  not  in- 
tended to  alarm  the  Corporation  of  Edinburgh,  I,  at  least,  am  a  man 
so  infirm,  that  I  could  not  have  heard  it,  if  I  had  been  one  of  the 
Corporation  of  Edinburgh,  without  feeling  it  had  that  effect  upon 
fcs.   Tour  Lordships  will  pardon  me,  if  I  take  the  liberty  again 
°f  string  that  that  judgment  contains  a  great  deal  of  attention  to 
persons  of  taste,  and  to  convenience ;  too  much  (if  I  may  say  so) 
r«gird  being  had  to  the  act  of  the  legislature  which  imposed  no 
*Kh  conditions,  as  might,  from  such  allusions,  be  supposed  to  be 
stained  in  it.    I  think,  that  in  dwelling  too  much  on  that  which 
▼ss  to  be  expected  from  the  honour  and  character  of  parties, 
1>«tead  of  standing  on  the  legal  rights  of  one  party,  and  the  legal 
<Wgations  of  another  party,  it  steps  a  little  aside  from  the  legal 
object  of  consideration  of  the  learned  judge. 

"  My  Lords,  with  respect  to  the  case  to  which  I  allude  of  the 
*ofces  of  Heriot's  Hospital,  I  shall  say  nothing  as  to  the  observa- 
**s  which  have  been  made  upon  that  subject.     It  may  be  the 
•pinion  of  some,  that  the  decisions  of  this  House  are  to  be  obeyed, 
tot  not  to  be  followed;  but,  my  Lords,  I  must  take  the  liberty  of 
lying  this,  that  the  interests  of  the  subjects  of  this  country  would 
kin  a  situation,  that  would  stand  in  great  peril,  if  a  doctrine 
tf  that  kind  were  to  be  avowed  and  adopted ;  because,  although, 
my  Lords,  eyerj  Court  that  I  have  ever  set  my  foot  in,  in  this  part 
of  the  island,  has  considered,  where  there  are  circumstances  in  sub- 
sequent cases,  varying  the  facts,  from  those  which  appeared  in 
YOL..  VI.  2  A 
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former  cases,  the  Court  is  at  liberty  to  judge  upon  the  subeeque 
case,  so  formed  of  different  circumstances,  without  being  bom 
by  such  decisions ;  yet,  noticing  what  has  passed  in  the  House 
Lords,  I  do  not  think  it  ever  fell  from  the  mouth  of  any  Engli 
judge,  that  when  there  was  no  difference  of  circumstances  he  wot 
obey  in  the  particular  cases  in  which  the  House  had  given  : 
judgment,  but  would  not  follow  that  in  after  decisions.  That 
not  the  doctrine  to  which  we  have  been  used  in  this  country,  ft 
really,  my  Lords,  that  case  of  the  feoffees  of  Heriot's  Hospital 
although  it  may  raise  an  observation  upon  Deas'  case,  might  ban 
been,  and  was  determined  on  grounds,  which  did  not  at  all  interfere 
with  that  case.  What  was  the  case  of  Heriot's  Hospital?  11m 
Magistrates  of  Edinburgh  and  Heriot's  Hospital  bad  each  a  pro- 
perty in  the  site  of  a  street ;  a  price  was  paid  for  the  lot ;  it  was 
feued  out  by  the  Magistrates  of  Edinburgh,  and  the  feuar  was  to 
pay  a  feu-duty  to  Heriot's  Hospital,  as  a  consideration  for  bis 
feu  right.  At  the  time  that  this  transaction  took  place,  there  mo 
a  plan  drawn  out,  and  the  Corporation  of  Edinburgh  had  an  Ad 
of  Parliament,  which  enabled  tbem,  during  a  limited  time,  to 
purchase  some  small  tenements,  which  stood  on  a  particular  spot 
of  ground,  so  as  to  form  the  street,  in  the  handsome  way  they 
desired.  That  Act  of  Parliament  having  expired,  the  magistrate* 
no  longer  had  that  power  under  the  Act  of  Parliament  Tbe 
feoffees  of  Heriot's  charity  demanded  the  feu-duty,  the  answer 
given  by  the  tenant,  was,  that  he  would  not  pay  the  feu-doty 
because  that  plan  having  held  out  that  the  street  was  to  be  so  sad 
so  constructed,  and  those  old  buildings  not  being  purchased  by 
the  corporation,  he  ought  not  to  be  called  upon  to  pay  the  doty, 
and  on  that  occasion,  I  confess,  I  was  weak  enough,  to  be  clearly 
of  opinion,  that  it  was  impossible  for  him  to  maintain  that  pfaa. 
If  this  person  had  any  right  to  call  upon  the  magistrates  to  remote 
these  buildings,  he  should  have  called  upon  the  magistrates  to  re- 
move the  buildings,  but  how  could  that  entitle  him  to  object  to  pay 
the  feu-duty  to  Heriot's  Hospital  1  and  I  was  weak  enough  too,  to 
say,  if  you  hold  out  a  plan,  that  means  no  more  than  this  is  wbat 
I  propose  to  do,  if  I  can  accomplish  it,  it  is  for  you  to  engage,  8 
you  please,  upon  the  presumption  that  it  will  be  executed. 

"  My  Lords,  we  have  been  hearing  to  day  about  Scotch  entail 
and  English  entails,  and  no  man  is  more  ready  than  I  am  to  adnit 
that  it  is  an  extremely  difficult  thing  for  the  mind  of  an  Engfisb 
lawyer  to  deal  accurately  and  properly  with  matters  of  Scotdi 
entail,  and  I  am  perfectly  sensible,  that  we  often  fall  into  error  In 
supposing  there  is  more  similarity  between  these  tenures  thai 
there  really  is,  and  it  is  not  to  be  wondered  at ;  for  we  have  baa 
stated  to  us  from  the  bar  this  very  day,  by  Mr  Grant,  most  eminea 
as  a  Scotch  lawyer,  what  was  an  English  entail,  and  I  was  nude 
the  necessity  of  asking  Mr  Grant,  whether  that  was  an  Enghi 
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itail,  as  that  was  not  my  idea  of  it ;  and  so  with  respect  to  the 
cotch  law,  to  apply  this  to  questions  that  come  before  us. — I  think 

my  duty,  and  have  always  said  so,  to  keep  in  view  the  distinc- 
ons  between  the  laws  of  the  two  countries,  and  perhaps,  if  I 
av*  been  remarkable  for  any  thing  in  the  course  of  my  judicial 
fe,  it  is  for  the  care  and  vigilance  I  have  used  to  keep  my  own 
rind  on  Scotch  judicature,  free  from  English  impressions,  and  for 
hat  reason,  I  looked  for  fear  I  should  be  misled  by  my  English 
lotions ;  for  I  feel  it  impossible  to  contend  with  respect  to  English 
aw,  that  if  the  Duke  of  Bedford,  for  instance,  or  any  body  else, 
aid  but  a  plan  of  such  a  place  as  Gower  Street,  with  areas  and 
[ardens  behind,  unless  we  put  his  Grace  under  covenant  that  he 
rould  not  spoil  our  prospect,  we  would  come  into  a  court  of 
istice,  and  say  do  not  let  the  Duke  of  Bedford  make  the  best  use 
»  can  of  his  property.  I  thought  it  might  be  otherwise  in  Scot- 
nd;  and  I  was  readily  disposed  to  believe  it  might  be  otherwise; 
id  if  the  plan  shown  in  Deas'  case,  was  one,  that  pointed  out  to 
rery  person  who  dealt  with  the  Corporation  in  such  a  manner, 
sl%  they  could  not  mistake  it,  what  they  were  to  do,  and  what 
ey  were  not  to  do,  the  faith  of  each  of  these  heritors  must  be 
>Q8idered  as  pledged  to  each  other. 

**  Bat,  my  Lords,  it  may  be  asked,  if  that  faith  is  created,  how 
tine  it  that  no  attention  has  been  called  to  it  till  this  very  day  t 
Iiat  very  case  of  Deas  is  evidence,  that  there  was  no  such  con- 
"act  understood,  for  that  rested  on  grounds  of  inference  from  facts 
ach  as  occur  in  almost  every  case.  The  plan  was  laid  down  in 
he  year  1767 ;  the  case  of  Deas  in  this  House  was  in  1^72,  only 
Lve  years  afterwards,  and  yet  it  is  supposed;  that  the  exhibition 
>f  that  plan  in  1767,  had  created,  what  is  called  in  the  books 
before  us,  the  common  law  of  the  city  of  Edinburgh,  and  had 
created  an  exception  in  every  heritor,  that  no  one  should  do  any 
•ct  which  would  spoil  the  picture  which  had  been  drawn  ;  and 
yet,  the  case  of  Deas  in  this  House,  was  a  reversal  of  the  judg* 
tttent  of  the  Court  of  Session,  which  had  held  there  was  no  clear 
understanding.  To  be  sure,  my  Lords,  it  is  a  most  extraordinary 
circumstance,  if  there  was  such  a  clear  breach  of  good  faith  in 
that  case ;  if  there  was  so  clear  a  contract  as  it  has  been  repre- 
sented to  be;  if,  in  truth,  there  was  so  clear  an  understanding, 
th&t  it  might  have  been,  perhaps,  even  then,  represented  as  quite 
*ild  for  any  man  to  think,  as  I  thought  in  the  case  of  the  feoffees 
°f  Heriot's  Hospital, — it  is  most  extraordinary,  if  this  constituted 
$&  common  law  of  Edinburgh,  that  the  Court  of  Session,  sitting 
within  five  years  afterwards,  should  have  held  that  there  was  no 
*uca  contract,  and  no  such  understanding  that  there  was  such  a 
^tract,  and  that  then  this  House,  knowing  much  better  what  the 
Gannon  law  of  Scotland  was,  should  have  held,  that  there  was 
**<&  an  understood  contract,  so  it  is  in  the  present  instance ;  here 
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~~  gordon  contract,  and  the  other  Division  is  of  opinion,  that  there  is 

v.  such  contract.     I  take  the  liberty  of  asking,  for  the  benefit  of  t 

bankj?&c.  fellow-subjects,  whether  it  is  an  expedient  mode  of  distributi 

This  had  refer,  justice,  to  say,  that  you  will  infer  contracts  as  having  been  clean 

Heriofr^los-  entere^  *Dto»  when,  in  the  first  instance,  the  Court  of  Sfesion,  a 

pital  owe,  and  as  yet  divided  into  two  divisions,  did  not  judicially  think  thei 

whjjbwere'  was  an7  8ucn  contract,  and  when  at  this  day  that  Court, 001 

decided  by       separated  into  two  Divisions,  think,  the  one  Division,  that  ther 

different  1    1         1        rv   .  •  «.        * 

Division*  of  the  was>  an^  ttie  other  Division,  that  there  was  no  such  contract 

Coart-  "  My  Lords,  J  would  also  beg  leave  to  apologize,  if  I  misla 

your  Lordships,  when  J  ventured  to  think  in  that  case  of  tb 

feoffees  of  Heriot's  Hospital,  that  the  question  of  right  had  nc 

been  determined  in  the  case  of  Deas,  by  stating  that  the  reni 

to  the  Court  of  Session  was,  that  they  should  pass  the  bill  of  on 

pension,  and  join  in  the  action  of  declarator,  in  order  that  th 

question  of  right  might  be  tried,  for  those  are  the  very  word 

which  induced  me  to  believe  that  the  question  of  right  was  M 

decided.     I  did  state,  certainly,  at  the  time,  that  no  person  cool 

doubt  what  Lord  Mansfield's  opinion  would  have  been,  if  ther 

had  been  no  proceeding  but  the  bill  of  suspension ;  but  when  hi 

Lordship  was  of  opinion  that  the  bill  of  suspension  should  paff 

and  the  cause  should  be  remitted  to  the  Court  of  Session,  mi 

the  action  of  declarator  joined,  in  order  that  the  action  of  decliit 

tor  should  be  decided,  that  certainly  supposed  that  the  action  4 

declarator  had  not  been  decided,  but  in  that  I  might  be  mistake! 

"  My  Lords,  to  illustrate  this  a  little  more,  I  should  be  glad  t 

know,  if  these  heritors  in  St  Andrew  Square,  were  at  liberty  I 

separate  the  area  of  one  conterminous  heritor  from  the  arete 

another  conterminous  heritor,  where  am  I  to  find  the  contract  1 

to  that  separation  1     It  is  admitted  that  they  did  build  separate 

walls  of  different  heights  ;  now,  I  will  take  this  club  house,  witi 

Mr  Gordon  on  the  one  side,  and  Dr  Gregory  on  the  other ;  whef 

is  the  evidence  that  the  new  club  or  Mr  Ross,  from  whom  the 

purchased,  could  say  to  Mr  Gordon,  I  will  separate  my  area  faa 

yours,   by  a  wail  six  feet  high,  but  that  he  might  go  to  D 

Gregory  and  sayr  your  area  and  mine  shall  be  separated  by 

wall  ten  feet  high  ?     How  can  it  be  contended,  on  the  other  aai 

if  Mr  Gordon  could  not  complain  that  the  wall  which  separate 

Mr  Boss  and  Dr  Gregory,  was  four  feet  too  high,  that  he  h 

a  right  to  complain  of  some  intermediate  wall  being  built,  whkk 

too  high  1   Where  is  there  to  be  found,  in  this  plan,  or  any  part 

this  plan,  any  evidence  that  the  conterminous  heritors  ever  cai 

into  a  contract  with  each  other,  that  they  would  build  their  aof 

ration  walls  of  equal  height,  or  that  they  would  build  any  sepaj 

tion  walls  at  all  T     So,  my  Lords,  I  say  the  plan  exhibited  a  pi 

of  vacant  ground,  but  that  it  was  to  remain  vacant  ground  with 
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separation  walls,  I  admit  could  not  be.  Then,  how  does  it  happen 
that  all  these  stables  and  coach  houses  have  been  built  T  and  in  the  " 
next  place,  how  does  it  happen  that  in  the  cases  you  find  so  much 
admission,  that  all  this  vacant  ground  might  be  covered  over 
with  any  buildings  whatever,  provided  they  were  not  higher  than 
the  conterminous  walls  T 

"  Now,  I  will  put  another  question.  If  a  proprietor  was  at 
liberty,  with  the  consent  of  his  neighbours  on  one  side,  to  build 
a  wall  six  feet  high,  and  was  not  at  liberty,  because  his  neighbour 
on  the  other,  would  not  allow  a  wall  more  than  four  feet  high, 
what  was  to  be  the  height  of  the  buildings  f  In  short,  difficulties 
present  themselves  over  and  over  again,  when  you  are  inferring 
contracts,  in  order  to  impose  negative  servitudes,  which,  like  all 
servitudes,  legal  or  conventional,  are  not  to  be  raised  up  by  im- 
plication, but  to  be  inferred  only,  where  it  is  clearly  and  mani- 
festly shown  to  be  the  intention  of  the  parties.  I  say,  further, 
that  the  circumstance  of  all  those  persons  who  took  the  feus,  taking 
the  charter  with  an  obligation  as  to  what  they  were  to  do,  with 
respect  to  the  front  square,  and  with  no  contract  whatever  in  that 
charter  as  to  the  ground  behind,  the  question  not  being  as  between 
the  magistrates  and  the  persons  who  took  the  feus,  but  with  the 
persons  who  took  the  feus  as  between  themselves,  there  being  this 
agreement  as  to  the  ground  in  front  of  St  Andrew  Square,  but 
no  restriction  as  to  the  areas, — there  being  this  evidence  of  fact  to 
oppose  to  the  evidence  which  arises  from  the  mere  exhibition  of  this 
plan,  as  I  have  represented,  it  does  appear  to  me  to  afford  very 
strong  ground,  not  that  there  was  such  a  contract  between  the 
feuars,  but  that  there  was  no  such  contract  between  the  feuars. 

*"  My  Lords,  I  offer  to  your  Lordships  this  opinion,  not  because 
I  like  to  give  it,  because,  though  I  do  not  pretend  to  much  taste, 
I  know  there  are  those  in  your  Lordships'  House,  who  have  much 
taste,  and  if  I  could  secure,  by  the  administration  of  such  law  as 
I  am  authorized  to  administer,  all  the  beauty  which  is  wished  to 
be  concentrated  in  Edinburgh  ;  and  if  I  could  withdraw  from  it, 
*11  inconsistent  with  the  beauty  which  still  remains,  I  should  be 
glad  to  do  it,  but  I  cannot  do  it  at  the  expense  of  stating  to  your 
Lordships,  that  which  I  do  not  believe  to  be  law,  nor  of  stating 
that  which  I  think  is  nothing  like  law.  Upon  this  ground  I  have 
felt  myself  called  upon  to  express  the  opinion  which  I  have  done. 

"  There  is  one  point  only  which  I  do  not  think  is  explained ; 
and  if  the  parties  wish  to  have  any  inquiry  into  that,  I  do  not 
know  how  it  can  be  withheld.  The  wall  which  divides  the  pro- 
perty, is  the  common  property  of  the  two  conterminous  heritors, 
and  the  one  has  no  right  to  lay  a  greater  burden  upon  that  wall, 
than  the  contract  between  him  and  the  other  conterminous  heritors 
will  enable  him  to  do.  It  was  stated  by  the  Lord  Advocate,  here 
at  the  bar,  that  not  one  single  word  had  been  urged  in  the  Court 
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1818.        below,  whether  the  billiard-rooms,  baths,  water-closets,  Ac*,  du. 
not  lay  a  much  greater  onus  upon  the  wall  than  the  old  stab^ 
and  coach-house;    but  that  is  a  matter  of  controversy  in  t^ 
BAKKa°  &c     PaPers>  an^  *f  **  *s  wished  there  should  be  further  inquiry  on  th^ 
I  do  not  see  how  it  can  be  resisted.     It  is  upon  this  ground 
offer  to  your  Lordships,  with  this  qualification,  my  opinion  tj^ 
the  decision  of  the  First  Division  of  the  Court  of  Session  is  ri^ 
in  this  particular  case,  not  that  I  do  not  say  there  has  been  no 
plan,  but  that  I  cannot  infer  that  which  is  desired  from  the  plan, 
and  if,  to-morrow,  any  intimation  is  made  to  me  on  the  subject 
of  this  inquiry,  whether  it  is  necessary  it  should  be  prosecuted  or 
not,  we  may  then  affirm,  or  so  far  reverse  the  judgment,  as  jour 
Lordships  may  then  be  advised^  and  with  that  intention,  I  shall 
move  your  Lordships  that  this  matter  shall  be  postponed  till 
to-morrow  morning." 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained  of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Henry  Broughamy  W.  G.  Adam.  | 

For  the  Respondents,   Sir  Saml.  Romilly,  Fro.  Borner, 

Adam  Dufi 


1818'        George  Waddell  of  Ballochnie,  and  Wil-} 
vm>dell, &c.      liam  Waddell,  W.S.,  now  of  Eastern    Appellant*; 

Miss  Jean  Waddell  of  Easter  Moffat,     .      Respondent* 
House  of  Lords,  9th,  March  1818. 

Liferenter  and  Fiar. — A  testator  left  his  sister  the  liferent  of 
his  heritable  estate  and  his  moveables,  burdened  with  payment 
of  "a//  his  lawful  debts,"  &c.  The  fee  of  this  property,  to- 
gether with  his  moveable  debts  he  left  to  the  appellants.  The 
moveable  estate  left  to  the  sister  fell  far  short  of  paying  the 
deceased's  debts :  Held  her  entitled  to  relief  from  the  fiar,  it* 
so  far  as  these  debts  exceeded  the  personal  effects  left  her.  Re* 
versed  in  the  House  of  Lords. 

By  the  settlement  of  the  deceased  William  Waddell,  of 
Easter  Moffat,  he  conveyed  the  fee  of  his  heritable  estate, 
and  of  his  moveable  debts,  which  might  belong  or  be  due  to 
him  at  his  death,  to  the  appellants,  in  certain  proportions. 
To  the  respondent  he  conveyed  the  liferent  of  these  subjects, 
auc!  the  property,  or  ipsa  corpora  of  the  moveables  in  his  actual 


V. 
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3,  under  this  express  proviso,  that  she  (the  respond-        1818« 

cdl  be  bound  and  obliged,  as  by  acceptation  hereof,  she  waddell,  &o. 

ud  obliges  herself  to  pay  all  my  just  and  lawful  debts.*' 

lestion,  therefore,  was,  whether  the  burden  of  paying 

ised's  debts  had  been  put  absolutely  on  the  liferenter ; 

er  the  fiars  were  liable  in  relief,  in  so  far  as  they 

the  moveable  estate  left  to  her. 

Balmuto  (Ordinary)  pronounced  this  interlocutor: 

bat  the  deceased,  William  Waddell  of  Easter  Moffat,  Dec.  it,  lsia. 

s  love,  favour,  and  affection,  which  he  bore  to  Jean 

[ell,  his  sister,'  by  a  deed  of  settlement,  *  disponed 

jsigned  to,  and  in  favour  of,  the  said  Jean  Waddell 

rent,  and  George  and  William  Waddell,  his  nephews, 

,  his  personal,  and  heritable  estate;  but  declaring 

he  said  Jean   Waddell,  by  acceptation   hereof,  is 

and  obliged  to  pay  all  my  just  and  lawful  debts, 
il  expenses,  and  any  gifts  or  legacies  I  may  think 
•  to  leave,  by  a  writing  under  my  hand ;'  that  this 
tion  is  coupled  with  this  other  clause :  c  in  order  the 
easily  to  carry  my  intentions,  with  regard  to  my 
ble  property,  into  execution,  I  hereby  empower  the 
ean  Waddell  to  sell  and  dispose  of  whatever  part  of 
oveable  property  above  assigned  to  her  in  liferent, 
he  said  George  Waddell,  in  fee,  she  may  think 
:,  and  convert  the  same  into  cash ;  and  after  pay- 
of  my  debts,  sick-bed,  and  funeral  expenses,  to  lend 
e  remainder  of  the  money  on  heritable  bonds,  taken 
le  to  herself  in  liferent,  and  the  said  George  Waddell, 
;'  which  unequivocally  indicates  the  opinion  and 
f  the  testator  that  his  personal  estate  was  more  than 
it  to  pay  his  funeral  expenses,  all  debts  that  were 

him;    that  in  no  view  could  it  be  the  intention 

late  Mr  Waddell,  to  burden  his  sister  with  his 
n  the  event  of  their  exceeding  his  moveable  estate, 
Mive  her  of  the  favourable  situation  in  which  he  had 
her,  by  giving  her  the  liferent  of  his  whole  property ; 
it  is  not  denied  that  the  personal  funds  have  fallen 

short  of  the  debts  of  the  late  Mr  Waddell,  and 
re  that  the  pursuer  (respondent)  is  entitled  to  be 
1  by  the  defenders,  fiars  of  the  heritable  estates,  in 
ion  to  the  value  of  these  estates,  in  so  far  as  the 
al  sums  due  by  the  late  Mr  Waddell  exceed  the 
J  funds  and  effects,  the  pursuer  (respondent)  being 
liable  for  the  interest  of  such  sums,  from  the  death 
ate  Mr  Waddell,  until  the  defenders  shall  enter  into 
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"  possession,  and  draw  the  rents  of  the  heritable  property- 
"  But  before  further  answer,  appoints  the  pursuer  to  give  i% 
"  a  specific  condescendence  of  the  debts  due  to  the  decease 
"  Mr  Waddell,  and  of  all  other  moveable*,  belonging  to  hi^ 
"  which  she  has,  or  might  have  intromited  with,  and  of  t^ 
"  amount  of  the  debts  due  by  him  which  she  has  paid,  or  a^ 
"  still  resting,  distinguishing  the  interest  from  the  princip^ 
"  and  when  the  said  condescendence  is  lodged,  allows  the  cfe 
"  fenders  to  see  and  answer  the  same." 

On  representation,  the  Lord  Ordinary  reported  the  case  to 
Jane  16, 1814.  the  Court,  and  the  Court,  of  this  date,  pronounced  this  inter- 
locutor :  "  Upon  report  of  Lord  Balmuto,  and  having  advised 
"  the  informations  for  the  parties,  the  Lords  find  and  declare 
"  in  terms  of  the  Lord  Ordinary's  interlocutor,  of  date  11th 
"  Dec.  1813 ;  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
"  cordingly ;  but  find  the  defenders  not  liable  in  the  expenses 
u  of  process."     On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords,  that  the  said 
interlocutors  therein  complained  of  be,  and  the  same  are 
hereby  reversed ;  and  that  the  defenders  (appellants)  be 
assoilzied ;  but  without  prejudice  to  any  claim,  if  any 
such  the  pursuer  could  sustain,  against  the  defenders  . 
(appellants)  in  case  the  interest  she  derived  under  the 
disposition  stated,  should  fall  short  of  the  amount  of  the 
debts  paid,  or  to  be  paid,  by  the  pursuer  (respondent). 

For  the  Appellants,  Sir  Saml.  Romilly,  John  Clerk,  Jcto 

Fuller**. 
For  the  Respondent,  John  Leach,  John  Cunninghame. 


Dec.  22, 1814. 
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Sik  Hectob  Mackenzie  of  Gairloch,  Bart., 

and  Alex.  Mackenzie,  Esq.  of  Hilton,    .    Appellant*'* 

The  lion.  Mrs  Maria  Hay  Mackenzie  - 
of  Cromarty,  and  Edward  Hay  Mac- 
kenzie, Esq.,  her  Husband,  for  his  in-  V    Respondent 
terest,  and  Henry  Davidson,  Esq.,  of 
Tulloch, 

House  of  Lords,  18th  March  1818. 
Prepcriitive  Possession — Grazing  Grounds — Part  and  ?&' 
UNENTS. — A  proprietor,  who  had  possessed  from  time  immeno- 
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*-ial  certain  grazing  grounds,  as  part  and  pertinent  of  his  estate        1818. 
of  Cromarty,  which  possession  was  fortified  by  a  possessory 
judgment  and  other  articles  of  evidence,  was  held  entitled  to         Ac. 
1>e  preferred  to  the  exclusive  right  and  possession,  in  prefer-    MACT£,,1IB 
ence  to  another  party  whose  titles  bore  expressly  to  convey  to  &c. 

him  the  property  of  these  grazing  grounds,  but  who  had  not  so 
clear  a  possession. 

An  action  of  declarator  was  brought  by  the  appellants 

before  the  Court  of  Session,  to  have  it  found,  1st,  As  to  Sir 

Hector  Mackenzie,  that  there  was,  agreeably  to  charter  in 

bis  favour,  a  vested  right  of  property  in  a  piece  of  pasture 

land  of  considerable  extent,   denominated   the  grazing  of 

Orra;  and,  2d,  To  have  it  found  that,  by  disposition  from 

Sir  Hector,  there  was  also  vested  in  the  other  appellant,  Mr 

Mackenzie,  a  servitude  of  commonty,  or  common  pasturage, 

in  that  grazing,  for  certain  lands.  Mr  Mackenzie  also  claimed 

a  similiar  right  of  commonty,  as  pertinent  of  certain  other 

lands  held  by  him  in  respect  of  possession. 

In  defence,  the  respondents  pleaded,  1st,  That  the  pasture 
lands  in  question  belonged  exclusively  to  them,  as  a  part  or 
pendicle  of  the  estate  of  Cromarty ;  2d,  That  they  had  not 
only  a  prescriptive  possession  of  these  lands,  but  that  they 
bad  possessed  the  lands  in  question  in  virtue  of  a  possessory 
judgment  of  the  Sheriff,  acquiesced  in  by  the  pursuers. 

The  statement  made  by  the  respondents  was,  that  though 
no  express  mention  of  the  grazings  of  Orra  appeared  in  their 
title  deeds,  yet  that  the  tract  of  ground  known  as  such,  ad- 
joining to,  or  forming  part  of  the  hill  of  Weaves,  or  (as  it  was 
sometimes  spelled)  Weyvas,  was  almost  entirely  surrounded 
by  that  part  of  the  Cromarty  estate  which  is  situated  in  the 
valley  called  Strath  peffer,  and  had  accordingly  been  con- 
sidered, for  time  immemorial,  as  part  of  the  estate.  It  lay  in 
the  immediate  vicinity  of  Castle-leod,  which  was  formerly 
the  mansion  house  of  Cromarty,  and  at  which  the  family  was 
still  accustomed  to  spend  part  of  the  summer  season.  That 
this  grazing  was  proved  to  belong  to  the  Cromarty  estate, 
by  the  plans  of  the  estate,  taken  when  the  lands  were  sur- 
veyed when  forfeited  to  the  Crown.  It  had  always  been 
included  in  the  barony  of  Castle-leod ;  and  they  had  exercised 
every  act  of  ownership  over  it,  from  the  earliest  times  down 
to  the  present  day. 

The  respondents  admitted  that,  by  the  appellant,  Sir 
Hector  Mackenzie's  titles,  there  was  an  express  right  con- 
ferred to  the  grazings  of  Orra ;  but  they  contended  that,  in 
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&C. 

r. 


written  grant  whatever,  and  that  such  possession,  as  part  ancj 
&c-  pertinent  of  his  contiguous  estate,  was  sufficient  to  carry  th^ 
Mackenzie,  property  of  that  subject,  even  against  an  express  infeftment  L^ 
Y  J3*  favour  of  another  party,  taken  upon  it  as  a  separate  tenement 
michael,  On  the  other  hand,  tlie  appellants  pleaded,  that  a  par^- 

Mor.  p.  9030. '  wno  claims  a  subject  in  virtue  of  an  express  grant  is,  in  dub^+ 
Countess  of     (^  De  preferred  to  one  who  claims  it  only  as  part  and  pertine^- 
Wemyss,    ^        The  proof  of  possession  having  been  allowed  by  the  L^. 
Mor.  p.963&;  Ordinary  (Armadale)  and  reported,  his  Lordship  pronoun^^ 
Dec.  l,  1812.     this  interlocutor:  "  Having  considered  the  mutual  memory 
"  for  the  parties,  proof  adduced,  and  plans,  together  with  tie 
"  whole  proceedings ;  Finds,  that  the  defenders,  proprietor 
"  of  the  estate  of  Cromarty,  have  not   only  possessed  the 
u  lands  in  question,  in  virtue  of  a  possessory  judgment  of  the 
"  Sheriff,  acquiesced  in  by  the  pursuer  at  the  time,  but  hare 
"  also  produced  a  complete  title  to  the  lands  in  question, 
"  supported  and  explained,  not  only  by  the  parole  evidence, 
"  but  by  a  plan  made  out  by  Mr  May,  the  surveyor  appointed 
"  by  those  acting  for  the  Crown,  in  1756,  when  the  estate  of 
"  Cromarty  was  in  the  hands  of  the  Crown,  for  the  purpose 
"  of  establishing  and  shewing  the  boundaries  of  that  pro- 
u  perty ;  therefore,  and  upon  the  whole  other  circumstances 
"  and  evidence  corroborative  thereof,  sustains  the  defences, 
"  assoilzies  the  defenders,  and  decerns  accordingly." 

On  reclaiming  petition  to  the  First  Division  of  the  Court, 
?8i3  3  and  5*  tue  Lords  adhered ;  and  a  further  reclaiming  petition  was 
Nov.  26, 1813.  unanimously  refused. 

Against  these  interlocutors,  the  present  appeal  was  brought 
by  the  pursuers  (appellants)  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  respondents  founded  much 
on  the  possessory  judgment  of  the  Sheriff,  pronounced  in  their 
favour ;  but  the  mere  circumstance,  that  the  appellants  did 
not  carry  that  judgment  to  a  higher  court,  and  that  they 
delayed,  for  some  years,  in  bringing  forward  the  present  de- 
clarator, is  of  no  importance,  and  does  not  establish  any 
acquiescence.  The  appellant,  Sir  Hector  Mackenzie,  and 
the  other  appellant  as  his  disponee  in  the  lands  of  Dochcaim 
and  Dochpollo,  are  entitled  to  found  on  an  express  infeftment 
in  the  grazing  of  Orra,  the  subject  in  dispute,  granted  above 
two  hundred  years  ago,  and  continued  ever  since  in  the  char- 
ters of  Sir  Hector's  estate  of  Gairloch,  and  are,  therefore,  to 
be  preferred  to  the  respondents,  who  have  no  infeftment  in 
which  this  grazing  ground  of  Orra  is  mentioned.    Besides, 
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the  Orra  has  always  been  immeraorially  known  by  a  distinct 
name,  as  a  separate  subject.     Under  his  titles,  Sir  Hector 
Mackenzie  has  further  possessed  the  Orra  in  general,  by  his 
tenants,  who  grazed  their  cattle  upon  it,  without  hinderance 
or  objection  from  any  one,  from  time  immemorial  down  to 
the  year  1802.     Any  possession,  therefore,  had  by  the  Crom- 
arty family,  must  have  been  joint  with  that  enjoyed  by  Sir 
Hector  and  his  tenants.     In  these  circumstances,  therefore, 
and  agreeably  to  the  rules  of  law  of  Scotland,  the  appellant, 
Sir  Hector  Mackenzie,  must  be  preferred  to  the  sole  property 
of  the  Orra,  leaving  the  respondents  a  servitude  of  pasturage; 
and  a  fortiori  that  subject  cannot  be  found  to  be  the  exclusive 
property  of  the  respondents. 

Pleaded  for  the  Respondents. — The  right  of  the  respondents 
to  the  grazing  of  Orra,  is  established  by  constant  and  unin- 
terrupted possession,  and  the  exercise,  from  time  immemorial, 
of  every  act  of  ownership,  of  which  the  nature  of  the  ground 
and  circumstances  of  the  country  rendered   it   susceptible. 
Any  possession,  on  the  other  hand,  which  the  appellants  have 
enjoyed,  was  mjerely  by  the  tolerance  or  express  permission 
of  the  respondents  or  their  tenants,  and  is  totally  insufficient 
to  support  a  right  of  property  or  even  of  servitude,  over  this 
grazing.     2d,  The  right  of  the  respondents  being  thus  sup- 
ported by  possession,  could  not  be  at  all  affected  by  any 
written  title  which  might  be  produced  by  the  appellants,  even 
though  that  title  referred  directly  to  the  ground  in  question, 
and  was  liable  to  no  objection.     Possession  by  one  party  of  a 
subject  as  part  and  pertinent  of  his  contiguous  estate,  has_ 
often  been  found  to  carry  the  property  of  that  subject,  even 
against"  an  express  infeftment,  in  favour  of  another  party, 
token  upon  it  as  a  separate  tenement.     But  3d,  The  written 
title  of  the  appellants  is  liable  to  insuperable  objections,  and 
*  far  from  supporting,  is  in  itself  destructive  of  their  plea. 
On  the   other  hand,  the  infeftment  of  the  respondents, .  as 
dlnstrated  by  the  topographical  situation  of  the  ground  to 
which  it  refers,  evidently  comprehends  the  grazing  of  Orra, 
n°W  in  dispute. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby,  affirmed. 

For  the  Appellants,  Sir  Saml.  Romilly,  J.  H.  Mackenzie. 
For  the  Respondents,  Wm.  Murray,  Ja.  Walker. 
Note. — Unreported  in  the  Court  of  Session. 
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TUB  EA&L  OF 

abofnb,      Archibald  Farquharson,  Esq.  of  Finzean,     Appellan 

George,  Earl  of  Aboyne,  .  .        Responds 

House  of  Lords,  22d  April  1818. 

Charter — Tenendas  Clause — Right  of  Hunting  and  Fo* 
ing — Dec ree- Arbitral. — A  party  claimed  a  right  of  hun- 
and  fowling  in  the  forest  of  Birse,  on  two  grounds,  1st,  1 
he  had,  in  virtue  of  his  titles,  such  an  interest  in  the  fos 
as  to  carry  along  with  it  the  accessory  right  of  hunting  i 
fowling.  2d,  By  express  grant,  he  alleged  such  right  had  be 
conferred  on  him  over  the  whole  forest  Held  (1)  That  t 
express  grant  which  mentioned  hunting  and  fowling  was  ine] 
as  being  disconform  to  its  warrant  (2),  That  this  mention 
such  a  right  was  merely  in  the  tenendas  clause  of  the  chart 
but  such,  without  also  being  mentioned  in  the  dispositive  clan 
could  not  give  a  valid  right.  And  (3),  That  such  a  right  coi 
not  be  included  within  the  clause  cum  pertinentibusy  as  it  < 
not  partake  of  that  character,  nor  was  it  a  natural  incident 
the  right  ascertained  to  belong  to  the  appellant     Affirmed. 

The  lands  of  Brass  or  Birse,  had  been  conveyed  by  Willi 
the  Lion,  in  1170,  to  the  Bishop  and  See  of  Aberdeen, 
gether  with  the  forest  of  Brass  or  Birse. 

The  bishop  had,  from  time  to  time,  granted  feu  rights 
these  lands,  sometimes  with  the  express  right  of  pasturage 
the  forest  of  Brass  or  Birse,  and  sometimes  with  the  pov 
and  faculty  of  appropriating  and  cultivating  the  same. 

Many  of  these  feu  rights  came  afterwards  to  be  vested  in  t 
appellant.  In  particular,  he  stated  that  his  titles  to  the  lar 
id43.  of  Ennochies  and  Easter  Cluny,  were  derived  directly  from  1 
bishop  by  his  predecessors,  and  were  conveyed  in  the  dispc 
tive  clause,  thus :  "  Omnes  et  singulas  terras  nostras  de  E 
"  nochies  et  Easter  Clune,cum  pendiculis  et  pertinentibus  in. 
"  schyram  nostram  de  Brass  vicecomitatem  de  Aberdeen." 

By  the  tenendas  clause  of  this  conveyance,  it  bore  to  i 
granted  to  be  held  "  cum  aucupationibus  venationibus,  pise 
"  tionibus,  necnon  cum  communi  pastura  libroque  introitn  i 
"  exitu  et  cum  liberate  et  facultate  terras  non  cultas  araiH 
"  lucrandi  et  appropriandi."  The  charter  of  1559  in  regar 
"  to  his  other  lands,  was  conceived  in  the  same  terms. 

What  the  appellant  contended  was,  that  by  these  fe 
charters  there  was  conveyed  to  the  vassals  the  right  of  appn 


CASES  ON  APPEAL  FROM  SCOTLAND.       381 

pirating  such  parts  of  the  forests  of  Birse  and  Glenaven  as        *sis> 
he  chose  to  cultivate,  and  that  this  clause,  although  in  the  FABQCHABgow 
tenendas,  was  quite  sufficient  to  convey  this  right.  v- 

Further,  his  lands  of  Balfadye  and  Cragheg,  were  in  like  abotne. 
manner  feued  out  by  the  bishop  to  Gordon  of  Cluny,  and  he 
disponed  them  in  1574,  to  Patrick  Gardyne,  to  whom  the  1574. 
bishop  granted  a  charter  in  the  following  terms  : — "  Omnes 
€€  et  singulas  terras  de  Balfedie  et  Cragheg,  cum  earum  pen- 
"  diculis  et  pertinentiis  cum  communi  pastura  in  forestis  de 
**  Brass,  Glenfechan  et  Glenaven,  et  per  singulas  erundem 
**  partes  ut  Auchinspittal,  Auchenbreck,  Boigiesheil,  Grene- 
**  hillock,  ceterasq'  earum  partes  prius  cultas  in  domibus 
€C  aedificiis  et  terris  arabilibus  ac  etiam  per  prius  nunquam 
**  cultas  tam  non  nominatis,"  &c. 

In  the  tenendas  clause  of  this  charter,  the  lands  were  con- 

greyed  to  be  held  "  per  omnes  rectas  metas  suas  antiquas  et  divi- 

**  sas  prout  jacent  in  longitudine  et  latitudine  in  domibus  aedi- 

**  ficiis  bocis  planis  moris  maresiis  viis  semitis  aquis  stagnis  rivu- 

**  lb  pratis  pascuis  et  pasturis  molendinis  multuris  et  eorum  . 

*c  sequelis,  aucupationibus  et  venationibus  per  predicted  nostras 

**  et  per  forestas  de  Brass  prenominatas  et  singulas  eorum  paries 

cc  tuprascript,  piscationibus   per  aquam  de  Dee  adjacen  pe- 

**  tariis.turbariis  carbonibus  carbonariis  lignis  lapicidiis  lapide 

**  et  calce  silvis  nemoribus  et  virgultis  cuniculis  coniculariis 

u  columbis  columbariis   fabrilibus   brasinis  brueriis  genestis 

44  &(^,  absque  tamen  prejudicw  litere  ballivatus  nobili  et  potenti 

u  domino  Georgio  comiti  de  Huntlie  Domino  Gordoun  de  Bade- 

H  noch  suisque  haeredibus  antea  concess'  cum  potestate  terras 

"  non  cultas  arandi  lucrandi  et  appropriandi  ac  cum  omnibus 

w  aliis  et  singulis  libertatibus,"  &c,  "  cum  pendiculis  et  per- 

u  tinen'  cum  commini  pastura  in  forestes  an  tedictis,"  &c.  170& 

These  lands  having  been  acquired  by  the  appellant's  ances- 
tor, were  created  into  the  barony  of  Finzean  in  1708. 

Under  these  charters  and  feu  rights,  now  vested  in  the 
appellant,  he  now  claimed,  in  the  present  action,  a  right  of 
hunting  and  fowling  over  the  forest  of  Birse ;  and  of  fishing 
to  the  river  Dee,  and  alleged  that  he  and  his  predecessors 
W  enjoyed  the  possession  of  this  privilege,  without  interrup- 
tion, from  the  date  of  the  grant  in  1574. 

On  the  other  hand,  the  respondent  had  a  conveyance  by 
Gordon  of  Cluny  to  his  predecessors,  dated  2d  December  1636, 
conveying  u  all  and  haill  the  forest  of  Brass  (Birse),  upon  every 
u  side  of  the  water  of  Feugh,  comprehending  the  lands  after 
"specified"  (Here  the  whole  lands  are  named),  "  with  all 
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FABQUHABaoN  "  insets,  mosses,  moors,  meadows,  commonty,  common  pas- 
v-  "  turage   within   the   same,   and   with   like   commonty  and 

THE  EARL  OF  «  /  1-1.1 

aboynr.  "  common  pasturage  to  the  tenants  and  occupiers  ot  the 
"  said  lands  of  Cranna  and  Haughspittal,  in  the  forests  of 
"  Glenaven  and  Glencat,  &c,  sheallings,  tenants,  tenandries 
u  and  services  of  free  tenants,  haill  woods,  bogs  shaws,  timber, 
"  trees  and  planting  presently  growing  within  the  said  forests, 
"  parts,  pendicles,  and  pertinents  whatsoever,  lying  within 
"  the  parish  of  Birse,  and  sheriffdom  of  Aberdeen :  Reser- 
"  vand  always  to  the  feuars  of  Birse,  qu'hais  right,  thereof, 
"  proceeds  immediately  frae  me  the  said  Sir  Alexander, 
"  commonty,  common  pasturage  to  their  bestial,  and  powers 
"  of  bigging  shealls  and  ruives  through  all  the  rest  of  the 
"  forest  of  Birse,  excepting  only  the  said  lands  of  Haugh- 
"  spittal  and  Cranna,  conformed  to  the  said  infeftments 
u  granted  by  the  said  Sir  Alexander  to  them  thereupon ;  as 
"  also  reservand  Glenaven  and  Glencat,  disponed  to  Mr  John 
"  Ross,  parson,  of  Birse,  and  William  Mortimer,  in  Glencat, 
"  respective,  conform  to  their  rights  made  thereanent,"  &c. 

The  property  of  the  forest  was  thereafter  sold  to  the  Earl 
of  Aboyne;  and  by  Crown  charter  (1676)  the  absolute  pro- 
perty of  the  forest  was  conveyed  to  him  "  cum  officio  et  juris- 
"  dictione  forestriae  infra  forestas  de  Morven,  Culblane  et 
"  Birse,"  &c. 

The  Earl  of  Aboyne  having  attempted  to  make  encroach- 
ments upon  the  right  of  commonty  and  pasturage  acquired  by 
the  feuars  of  Birse,  a  submission  was  entered  into  by  him  and 
the  appellant,  in  which  a  decree-arbitral  was  pronounced, 
1765.  finding  that  "  the  right  of  property  of  the  said  forest  belonged 
"  to  the  within  named  Earl  of  Aboyne,  subject  always  to  the 
u  restrictions  and  servitudes  after  mentioned,  in  favour  of  the 
"  heritors  of  the  parish  of  Birse."  2d,  The  exclusive  property 
of  certain  parts  of  the  forest  called  Haughspittal  and  Cranna, 
and  thirty  acres  thereto  adjoining,  lying  locally  within  the 
bounds  before  described,  belongs  to  the  Earl  of  Aboyne,  free 
of  any  servitude.  3d,  "  We  find  and  declare  that  the  lands 
"  of  Auchabreck  lie  also  locally  within  the  bounds  of  the 
"  said  forest ;  and  we  find  and  declare  that  the  50  Scotch 
"  acres  of  the  said  lands  of  Auchabreck,  including  the  stead- 
11  ing,  do  belong  in  exclusive  property  to  the  said  Francis 
"  Farquharson  of  Finzean,  and  his  heirs  and  successors,  to 
"  be  enjoyed,  freed  and  exempted  from  all  servitudes  of 
"  pasturage  or  other   servitudes  whatsoever,  from  the  said 
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**  Earl,  and  other  heritors  of  the  said  parish  of  Birse,  in  all        wis. 
c*  time  coming.     4th,  That  albeit,  the  property  of  the  said  rARQUHAKsoN 
c*  whole  forest  of  Birse  was  originally  in  the  said  Charles,  v- 

i  .i  ,.  IHK  KARL  OF 

lc  Earl  of  Aboyne  and  his  authors;  yet,  notwithstanding  aboimb. 
**  thereof,  that  the  said  Francis  Farquharson  of  Finzean,  for 
"  his  lands  and  barony  of  Finzean,  and  his  other  lands  within 
f€  the  said  parish  of  Birse,  and  the  whole  other  heritors,  sub- 
*€  mitters  for  their  respective  properties  within  the  said 
**  parish,  have,  by  virtue  of  their  rights,  titles,  and  evidents, 
**  and  of  their  constant  and  immemorial  use  and  possession, 
**  prescribed  and  acquired  within  the  bounds  of  the  said 
€€  whole  forest  (except  the  lands  of  Haughspittal  and  Cranna, 
€€  and  30  acres  thereto  adjoining ;  and  also  except  50  acres 
£€  of  the  said  lands  of  Auchabreck,  as  specially  circumscribed 
€C  and  bounded  in  manner  above  mentioned),  a  perpetual 
"  right  of  servitude  of  shealing  and  pasturage  for  their  cattle, 
cc  and  casting,  winning,  and  away  leading  fuel,  turf,  heather, 
€€  feal  and  divot  within  and  furth  of  the  same,  in  conjunction 
*c  with  the  tenants  of  the  said  Earl  of  Aboyne's  lands  of 
**  Kirkton  of  Birse,  and  the  half  of  Torfinlachie,  lying  also 
*c  within  the  said  parish.  And  we  find  the  said  servitudes  do 
*4  exhaust  the  superficial  use  of  the  said  whole  forest,  excepting 
4  the  said  lands  of  Haughspittal  and  Cranna,  as  aforesaid." 

This  decree-arbitral,  the  appellant  maintained,  did  not 
include  the  claim  now  made  by  him  to  a  right  of  hunting 
and  fowling  in  the  said  forest  of  Birse,  but  ascertained  his 
right  of  property  and  interest  in  the  same. 

The  pleas  in  law  which  the  appellant  maintained,  were, 
therefore,  1st,  That  he  had,  in  virtue  of  his  titles,  such  an 
Merest  in  the  forest  as  to  carry  along  with  it  the  accessorial 
right  of  hunting  and  fowling  over  it ;  and  2d,  That  he  had 
vested  in  him  by  these  titles,  an  express  grant  of  the  right 
or  privilege  of  hunting  and  fowling  in  the  said  forest  of 
Krse.  It  was  answered,  that  the  respondent  had  vested  in 
him  by  his  superior  right,  a  twofold  title  of  property  and 
forestry.  In  virtue  of  the  former,  he  was  entitled  to  prevent 
*0  from  hunting  and  fowling  in  his  forest.  In  virtue  of  the 
ktter,  he  was  entitled  to  exclude  all  others  from  hunting  and 
[°wling ;  and  that  the  rights  of  property  and  forestry  were 
,!*  no  way  altered  or  affected  by  the  decree-arbitral  in  1755. 

The  Lord  Ordinary  (Meadowbank),  after  several  interlo- 
cutors to  the  same  purport,  pronounced  this   interlocutor : — 
"Finds  that  the  franchise  or  liberty  and  privilege  of  hunt-  Nov.  is.  1812. 
u  ing  and  /owling  in  the  forest  of  Birse,  is  not  a  praedial  ser- 
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1818.        "  vitude,  nor  entitled  to  the  legal  characters  thereof.    Fincc 

karquhaiuoic  "  further,  that  it  cannot  be  maintained  as  incident  or  p^ 

v-  "  tinent  of  the  particular  rights  specified  in  the  decree-ar*""* 

abotnb.      "  tral,  as  belonging  to  linzean  in  that  forest,  and,   quczzz 

"  ultra,  takes  the  case  to  report,  and  ordains  information^ 

u  be  boxed  in  fourteen  days."* 

*  Note  by  the  Lord  Ordinary  : — 

"  The  Lord  Ordinary  is  quite  convinced  that  a  right  of  huc**^, 
"  and  fowling  cannot  be  a  pradial  servitude,  ubi  praedium-  sernV 
"  praedio.     The  argument,  on  this  point,  in  Lord  Aboyne's  ohser- 
"  vations  on  Mr  Farquharson's  additional  memorial,  appears  to 
"  the  Lord  Ordinary  equally  acute  and  solid ;  and  in  the  game, 
"  manner  as  the  right  in  question  could  be  no  ways  serviceable 
"  to  the  dominant  tenement,  or  the  occupation  under  that  right, 
"  be  any  measure  of  the  extent  of  subject  acquired,  so  may  it  also 
"  be  observed,  that  the  recognized  way  in  which  the  right  is 
"  exercised,  where  friends  and  neighbours  that  have  a  taste  for 
"  the  amusement  exercise  it  for  generations,  while  the  owners 
"  utterly  neglect  it,  would  long  ere  now  have  rendered  the  right 
"  an  object  of  such  universal  acquisition,  if  capable  of  it  as  a 
"  servitude,  that  a  reciprocity  of  right  to  the  sports  of  the  field, 
"  would  long  ere  now  have  been  established  over  Scotland. 

"  The  Lord  Ordinary  also  retains  his  former  opinion,  that  the 
"  right,  as  declared  by  the  decreet-arbitral,  cannot  be  converted, 
"  in  legal  construction,  into  such  a  right  of  property,  that  the 
"  franchise  of  hunting  and  fowling  can  be  ascribed  as  incident  to 
"  it.  He  is  very  ready  to  believe  that  the  arbiters  had  something 
"  afloat  in  their  heads,  which  would  have  induced  them  to  declare 
"  a  proper  jus  superficieij  had  they  understood  how  to  form  a  dear 
"  conception  of  the  thing.  We  want  the  name,  which  the  Ger- 
"  mans  have,  but  we  have  the  substance  of  such  a  right  A 
"  feudal  grant  of  an  estate,  reserving  all  minerals  of  every  de- 
"  scription  from  a  few  feet,  say  five  or  ten  feet  under  the  surface, 
"  with  a  liberty  of  access,  is  a  good  feudal  grant,  and  confers  an 
"  estate  to  be  valued  in  the  cess  books,  and  confers  all  qualifications 
"  of  landed  property  ;  and  this  is  correctly  a  jus  superfieiei  only. 
"  But  the  arbiters,  instead  of  conferring  this  in  commonty,  or 
"  anything  legally  like  this,  have  contemplated  only  the  ordinary 
"  rights  of  servitude,  as  sufficiently  adequate  to  their  purpose; 
"  and  though,  in  conferring  them  they  declare,  '  and  thus  the 
"  '  superficial  uses  of  the  soil  are  exhausted,'  can  courts  rectify 
"  this  incorrect  apprehension  of  the  arbiters,  and  bestow  a/ic 
"  superficies  where  they,  in  express  terms,  confer  only  servitudes  ? 
"  It  is  thought,  that  in  construing  titles,  Courts  are  bound  to 
"  follow  the  views  of  the  persons  who  frame  them,  and  that  they 
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Lord  Meadowbank  had,  by  a  previous  interlocutor,  found        isia 
at  the  appellant  had  no  right  of  common  property,  but  only  FARQUHARS~N 
rhts  of  servitude  in  the  forest.    The  case  in  this  declarator  ». 

'.__,        .  iini/n,  i  THE  J5ABL  OF 

the  Earl  s  instance  came  then  before  the  Court  on  these      auotne. 

Formations,  directed  to  the  discussion  of  two  points :  1st, 

hether  the  appellant  had  a  right  of  hunting  under  his 

les  and  alleged  possession  ?     2d,  If  he  had,  was  it  virtually 

t  down  by  the  decree-arbitral  ? 

The  Court,  of  this  date,  found,  "  That  the  defender  has  May  26, 1813. 

not  produced  a  sufficient  title  for  conferring  a  right  to  the 

franchise  in  question ;    and,  therefore,  in   the  declarator 

most  not  assume  the  power  of  transmitting  titles  from  one  class 
of  rights  to  a  superior,  although  they  may  conjecture  that  those 
persons,  if  better  advised,  might  probably  have  done  so.  This, 
1  indeed,  would  be  to  amend  rather  than  to  interpret ;  and,  though 
'in  forming  a  construction,  and  weighing  evidence,  Courts 
'  most  often  content  themselves  with  probabilities,  and  even  in 
'  construing  titles,  must,  under  a  general  uncertainty,  adopt  what 
'  appears  most  probable ;  still  it  is  thought,  that  when  they  have 
'dear  technical  expressions  to  interpret,  they  can  never  be 
'justified  to  make  these  bend  to  mere  probabilities  of  what  might 
( hare  been  done,  but  what  was  not  done. 
"  Still,  however,  there  seems  to  remain  some  room  for  discus- 
'  abn.  A  franchise  of  fowling  in  the  forest  has  been  admitted 
1  **  belonging  to  Mr  Innes's  neighbouring  property,  Whether 
( admitted  per  mcuriam  (as  is  said)  or  not,  the  existence  of  it,  as 
'  »  legal  right,  .has  been  recognised  by  the  final  interlocutor  of 
4  this  Division,  and  the  Ordinary  does  not  see  any  reason  to 
4  doubt  the  validity  of  such  a  franchise.  As  the  Crown  might 
4  create  and  confer  rights  of  forestry,  privileges  within  these,  may 
4  be  conferred  heritably  on  adjoining  properties.     Two  questions 

*  therefore,  arise;  first,  Had  Mr  Farquharsou,  under  Lis  titles 

*  and  inveterate  possession  by  gamekeepers  (as  alleged),  a  right 

*  to  such  a  franchise  ?  Second,  If  he  had,  does  not  the  decree- 
arbitral  cut  it  down  virtually  by  the  limited  sort  of  rights  which 
rt  recognised,  Although  neither  the  parties,  nor  the  arbiters, 
appear  to  have  paid  any  attention  to  the  rights  of  hunting  and 
fowling,  and  the  enjoyment  of  that  right  among  all  the  parties, 
spears  to  have  remained  on  the  same  footing,  subsequent  to 
the  decree-arbitral  as  before  it  ?  If  the  parties  incline,  the 
Ordinary  will  take  the  cause  to  report,  with  a  view  to  this 
point,  but  he  is  not  disposed  to  give  so  much  credit  to  the  other 
two  points,  as  to  extend  the  report  to  them  also,  which,  indeed, 
he  thinks  would  tend  to  distract  the  attention  of  the  Court  from 

'  that  point,  where  it  appears  to  him  there  is  any  real  difficulty. " 
VOL.  VI.  2  B 
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1818.        "  repel  the  defences,  and  decern  in  terms  of  the  libel ;  s*^ 


fabquharbon  u  in  the  suspension,  suspend  the  letters  simpliciter,  and  dec^1 

the  earl  of  "  accordingly,  but  find  no  expenses  due." 
aboyice.  On  advising  another  reclaiming  petition,  the  Court    ad 

Nov.  16, 1814.  hered.*  The  cause  went  back  to  the  Lord  Ordinary,  on  tie 
representation  formerly  given  in  against  the  interlocutor, 
finding  that  the  franchise  of  hunting  or  fowling,  was  not  a 

Nov.  25, 1814.  praxlial  servitude.     His  Lordship  refused  two  representations 

Feb  oasis''   on    *kk    P0"1*-     And,  on  ^claiming    petition,  the  Court 
adhered. 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords  by  the  appellant. 

Pleaded  for  the  Appellant. — The  right  of  the  respondent 
over  the  surface  of  the  forest  of  Birse,  is  not  greater  than 
that  of  the  appellant,  and,  therefore,  is  not  such  as  can  entitle 
him  to  exclude  the  appellant  from  any  use  of  the  surface 
which  he  claims  himself.  By  the  ancient  titles  of  the  ap-  , 
pellant,  his  right  in  it  is  that  of  common  property,  and  by  j 
the  decree-arbitral,  1755,  the  superficial  use  of  the  forest  is 
declared  to  be  exhausted  by  the  rights  of  the  parties'  sub- 
mitters, which,  so  far  as  regards  it,  are  declared,  to  be  equal 
2d,  The  property  in  the  mines  and  minerals  cannot  give 
any  right  to  the  superficial  use  of  the  forest,  and  can  only 
entitle  the  proprietor  of  these  to  exclude  all  others  from  the 
use  of  the  mines  and  minerals ;  but  cannot  entitle  him  to 
exclude  a  person  having  an  equal  right  with  him  in  the 
surface,  from  making  a  use  of  that  surface  which  he  cLrimi 
as  his  own  privilege,  but  from  which  he  seeks  to  debar  the 
other.  Besides,  the  appellant  has,  by  express  grant  from  die 
proprietor  of  the  forest,  a  right  of  hunting  and  fowling  in 
this  forest ;  and  in  a  question  with  any  person  deriving  right 
subsequently  from  the  proprietor,  this  grant  must  be  effectual, 
more  especially  when,  as  in  this  case,  prior  rights  are  ex- 
pressly reserved  in  the  subsequent  grant.  Nor  is  it  any 
objection  that  this  express  grant  only  appears  in  the  tenendas 
clause  of  his  charter,  because  various  important  privilegei 
were  formerly  conveyed  in  the  tenendas  clause  of  charters; 
and  these  were  effectual  when  contained  in  charters  flowing  not 
from  the  Crown,  but  from  subjects;  more  especially  if  the  grant 
be  made  for  a  valuable  consideration,  as  was  the  case  here. 
3d,  A  charter  by  progress  is  understood  to  include  every 

*  For  opinions  of  the  judges  in  the  Court  of  Session,  vufeFac 
Coll.,  vol.  xviii.,  p.  17. 
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;ht  and  privilege  contained  in  the  original  charter,  unless        1818» 

ye  expressly  altered ;  and,  therefore,  the  words  aucupationi-  farquhabbon 

r  venattonibusy  in  the  modern  charters,  are  just  the  abbre-  THE  ^Vuor 

ted  and  equivalent  fonn  of  expression  for  aucupationibus      abotmi. 

vnationibus  per  forestas  de  Bras  prasnominatae  et  singula* 

um  partes. 

Che  appellant  is  expressly  infeft  in  the  barony  of  Finzean, 

aprehending,  among  other  lands,  Balfadye  and  Cragbeg, 

ton  omnibus  et  singulis  partibus,  pendiculisf  privilegiis  et 

tertinentiis,  omnium  dictarum  terrarum"      One  of  the  pri- 

iges  in  which  he  is  thus  infeft  is,  the  privilegium  etfacultas 

ntpandi  et  venandi  infra  forestas  de  Birse. 

Pleaded  for  the  Respondent — 1st,  The  respondent,  as  be- 

[  proprietor  of  the  forest,  both  by  his  title-deeds  and  by  the 

Hess  terms  of  the  decree-arbitral  of  1755,  and  being  vested 

o  with  the  office  and  jurisdiction  of  forestry,  has  the  only 

>d  and  exclusive  right  to  hunt  and  shoot  in  the  forest,  unless 

>  appellant  can  show  a  joint  or  common  right  of  property 

coin,  or  feudal  grant  of  hunting  and  fowling  proceeding 

m  one,  who  himself  had  a  legal  right  to  confer  such  grant. 

M,  The  appellant  has  shown  no  right  of  joint  or  common 

jperty  in  the  forest.    Neither  has  he  shown  any  express 

mt  of  hunting  or  fowling  in  any  of  his  titles,  ancient  or 

idem.      The  expression   "  cum  communitate,"  which  the 

pellant  would  interpret  into  a  common  or  joint  right  of  pro- 

rty,  is  well  known  to  mean  nothing  more  than  the  servitude 

commonty  or  common  pasturage.    And  the  other  clause, 

mm  venationibus,  aucupationibus"  refers  only  to  hunting 

d  fowling  upon  the  grantee's  own  lands,  not  upon  the  lands 

third  parties.     It  is  no  answer  to  this  to  say,  that  the 

arter  in  1574  of  Balfadye  and  Cragbeg,  contains  a  right  to 

nting  and  fowling,  not  only  through  these  lands,  but  also 

per  forestas  de  Birse,"  because  the  mention  there  of  such, 

ans  to  have  proceeded  from  mistake,  and  is  inept,  it  being 

iconform  to  the  terms  of  the  resignation,  which  does  not 

ffltion  hunting  and  fowling,  and  which  formed  its  only 

muit,  and  consequently  the  clause  was  not  repeated  in  the 

btequent  renewal  of  the  investitures  of  those  lands  from 

74,  down  to  the  present  time.     But  the  clause  founded  on 

the  appellant  in  this  charter,  and  in  all  the  other  titles  to 

ich  he  refers,  appears  only  in  the  tenendas  clause,  and, 

refore,  is  wholly  incompetent  to  confer  such  right  over  the 

perty  of  a  third  party. 

Separately,  the  intention  of  the  arbitration  and  meaning 
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181&        of  the  decree-arbitral,  was  to  settle  every  existing  Tight  of 
farquhamow  the  parties  inter  se,  and  it  must  therefore  be  held  to  ex- 
the  «abl  o»  ^"g11^8"  tne  present  claim.     The  more  especially  so,  when  it 
abotnb.      is  considered,  that  by  the  express  terms  of  that  decree  it  h 
instructed,  that  the  appellant  has  a  right  to  certain  servitudes 
over  the  forest,  and  nothing  more ;  these  being  the  ordinary 
servitudes  of  pasturage,  fuel,  peat,  and  divot.    The  right  of 
hunting  or  fowling  is  not  a  praedial  servitude ;  it  has  nothing 
in  it  analogous  to  such  servitude ;  neither  is  it  a  pertinent  of 
any  of  the  rights  specified  in  the  decree-arbitral,  as  belonging 
to  the  appellant. 

After  hearing  counsel, 

Lord  Chancellor  (Eldon)  said, 

"My  Lords,* 

"  This  is  a  case  which  turns  on  what  is  termed  the  teneadu 
clause  in  a  very  ancient  charter.  The  appellant  complains  that 
the  Court  has  not  given  full  effect  to  the  claim  he  makes  under 
this  title. 

u  All  the  judges  of  the  Court  below  agree  in  this,  that,  in  regard 
to  all  matters  conveyed  in  a  charter,  you  are  to  look  at  the  dip- 
positive,  and  not  at  the  tenendas  clause ;  and  that  if  such  matter!    ■ 
are  not  included  in  the  dispositive  clause,  or  fall  naturally  under   ] 
it  as  pars  ejusdtm  rei,  they  are  not  carried  to  the  disponee,  by    • 
being  mentioned  in  the  tenendas  clause.  j 

"  It  appears  to  be  unquestionable,  that  this  is  the  mods* 
doctrine  of  the  law  of  Scotland.  By  modern,  I  mean  the  doctrine 
of  the  law,  as  far  as  the  same  can  be  discovered  from  the  boob, 
and  writers  on  the  Scotch  law. 

"  Lord  Meadowbank,  a  judge  of  much  research,  differed  fro* 
the  other  judges.  He  said,  that  in  very  ancient  times,  rights  of 
property  were  conveyed  by  the  tenendas  clauses  of  charter!, 
which  were  not  noticed  in  the  dispositive  clauses ;  that  usage  bti 
followed  upon  these,  and  that  if  you  were  to  apply  the  modan 
doctrine  of  the  law  to  such  cases,  you  might  disturb  many  ngM1 
depending  upon  such  charters. 

"  Many  ancient  charters  were  produced,  in  which  it  was  stated 
that  rights  of  property  were  conveyed  by  the  tenendas  dsn*> 
and  it  was  said  that  many  more  such  rights  might  be  produced* 
The  natural  way  of  proceeding  in  a  case  like  this  would  be  to 
agree,  that  such  was  the  modern  meaning  of  charters,  but  to 
inquire,  if  such  was  also  the  meaning  of  every  ancient  charter, 
and  I  thought  at  one  time  it  might  be  right  to  remit  the  cause  to 
see  if  Lord  Meadowbank's  doctrine  on  these  ancient  charters  waa 
well  founded  or  not. 


*  From  Mr  Gurnev's  short-hand  notes. 
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"  I  take  occasion  here  to  say,  that  I  never  have  been  active        1818> 
1  remitting  questions   arising  on    appeals  from    Scotland   for  fabquhabson 
irther  consideration  from  any  other  cause  than  this,  to  seek  for  °* 

...  *  7  THE  KARL  OF 

irther  information  from  those  sources  from  which  it  may  be  got.        aboynb. 

"  I  have  a  disinclination  to  these  remits.  I  know  they  are  in  all 
ises  expensive ;  I  see,  too,  that  they  are  sometimes  misunder- 
tood,  and  your  Lordships  will  probably  have  occasion  to  see 
efore  this  session  concludes,  that  they  are  sometimes  not  very 
wpectfiilly  treated. 

"  I  do  not  mean  that  your  Lordships  should  decide  this  appeal 
o-day,  but  that  it  should  stand  over  till  the  second  cause  day 
ifter  the  ensuing  recess.  I  shall,  in  the  meantime,  endeavour  to 
obtain  information  on  the  point  to  which  I  have  alluded,  when 
wch  information  can  with  propriety  be  asked  for. 

u  If  I  were  to  decide  to-day,  I  should  move  to  remit  this  cause ; 
tot  1  deem  it  better  to  adjourn  further  consideration  till  the  second 
woe  day  after  Easter,  to  give  time  to  consider,  whether  there 
ihoold  be  a  remit  or  not." 

On  22d  April  1818,  Case  Resumed. 
u  My  Lords,  your  Lordships  will  recollect,  that  this  is  a  question 
M  to  what  is  the  effect  to  be  given  to  the  mention  in  the  tenendat 
> of  a  subject  different  from  the  property  conveyed  by  the 
drive  clause,  and  that  the  judges  of  the  Court  of  Session, 
ty  a  large  majority  (only  one  individual,  indeed,  dissenting), 
thought  that  a  gift  only  in  the  tenendas  clause  could  not  be  sus- 
tained. A  judge,  lately  dead,  of  great  eminence  entertained  a 
fonbt,  whether  there  could  not  be  a  grant  of  a  separate  subject  by 
fee  tenendas  clause  of  an  ancient  Scottish  instrument.  I  stated  to 
four  Lordships,  when  I  last  addressed  you  on  this  subject,  that  I 
Aoold  make  inquiries  into  that  point ;  and  I  have  not  failed  to 
k  to.  I  do  not  mean  to  say  that  in  no  case  the  gift  of  a  sub- 
let in  the  tenendas  will  not  enlarge  the  gift  in  the  dispositive 
sUose;  but  in  this  case,  it  is  my  opinion,  that,  laying  aside  alto- 
Wker  the  consideration  of  the  decreet- arbitral  (which  alone  might, 
tthaps,  dispose  of  the  question)  the  expressions  in  the  tenendas 
lanse  could  not  operate  to  extend  the  property  conveyed  by  the 
ispositive  clause. 

"  This  being  my  opinion,  I  must  move  your  Lordships  to  affirm 
le  judgment  of  the  Court  below.*9 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Mat.  Ross,  John  Clerk,  J.  H.  Forbes, 

W.  G.  Adam. 

For  the  Respondents,  Sir  Saml.  Romilly,  Thos.  W.  Baird, 

Fra.  Horner. 
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: [Fac.  Coll.,  Vol.  xviii.,  p.  240.] 

EARL  OF  L  7  7  r  J 

wemtM     The  Right  Hon.  Francis  Chabteris,  Earl 
«ah.l  of  had-      of  Wemyss  and  March,  ....    Appellant; 

DINOTON,  &C. 

Charles,  Earl  of  Haddington,  and  others, 
Trustees  of  the  deceased  Earl  of  Wemyss,   .    Respondents. 

House  of  Lords,  20th  May  1818. 

Marriage  Contract — Jus  Crediti — Provision — Surrogate 
— Fiar  Absolute — Limited. — A  marriage  contract  settled  on 
the  heir  male  of  the  marriage  certain  lands,  besides  bank  stock, 
to  the  amount  of  £4000.  These  were  afterwards  sold  by  the 
father ;  he  lived  fifty-eight  years  after  this  sale.  The  grandson, 
who  was  the  heir  male  of  the  marriage,  made  a  claim  for  the 
value  of  these  lands  and  bank  stock,  calculated  as  at  the  de- 
ceased's death.  Held  him  entitled  only  to  the  value  receiied 
for  them  at  the  time  they  were  sold. 

The  appellant's  grandfather,  then  the  Hon.  Francis  Char- 
teris,  by  his  marriage  contract,  dated  12th  September  1745, 
entered  into  with  Lady  Catherine  Gordon,  bound  and  obliged 
himself,  "  in  contemplation  of  this  marriage,  to  provide  and 
"  secure  to  himself  and  the  heirs  male  of  this  present  marriage; 
"  which  failing,  to  the  heirs  of  his  body  of  any  subsequent 
"  marriage,  which  failing,  to  his  nearest  heirs  and  assignees 
"  whatsoever,  the  lands  of  Muirfoot  and  pertinents,  and  the 
"  lands  of  Lethenhopes ;  as  also  the  sum  of  £4000  sterling 
"  of  capital  stock  of  the  Royal  Bank  of  Scotland,  and  several 
"  other  sums  of  money,  extending  to  the  sum  of  £11,581 
"  sterling." 

The  late  Lord  Elcho,  the  appellant's  father,  was  the  only 
son  of  that  marriage.  Lord  Elcho  died  some  years  before  hi* 
•  father,  the  Earl  of  Wemyss,  who  survived  him,  and  died  in 
the  year  1808.  After  his  death  the  appellant  was  the  heir 
male  of  marriage,  entitled  to  take  in  free  property  the  lands 
of  Muirfoot  and  Lethenhopes,  and  the  £4000,  bank  stock, 
under  the  express  provision  of  the  marriage  contract. 

But  it  appeared  that,  a  long  time  before  his  death,  the  Earl 
of  Wemyss  had  sold  the  lands  of  Muirfoot  and  Lethenhopes, 
and  the  bank  stock  mentioned ;  and  the  present  action  wis 
raised  by  the  appellant  against  his  trustees,  concluding  either 
that  the  deeds  of  entail  subsequently  executed  by  the  Earl 
should  be  set  aside,  and  the  property  contained  in  them  heW 
as  a  8urrogatum  pro  tanto  of  the  lands,  bank. stock,  and  money 
which  the  late  Earl  became  bound  to  settle  by  his  marriage 
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©tract ;  or  that  the  value  of  the  latter,  as  at  the  death  of  the        1818- 
arl,  should  be  paid  out  of  the  trust  funds,  so  far  as  they  go,      sari,  of 
id  the  balance  declared  a  debt  upon  the  entailed  property.        WB£T88" 
The  entail  executed  by  him,  of  this  date,  was  in  regard  to  JJJj^JJJ,1^" 
e  estate  of  Elcho.    There  is  a  clause  in  it  binding  the  heirs  Mar.  27,  lW 
entail  to  free  and  relieve  the  said  lands  "  of  and  from  the 
payment  and  performance  of  all  the  debts  and  obligements 
which  he  for  himself,  and  as  representing  his  predecessors, 
should  be  liable  to." 

In  the  trust-deed  which  was  executed  of  even  date,  he 
ads  the  trustees  to  "  pay  and  discharge  all  such  lega- 
cies, donations,  annuities,  and  provisions  which  I  have 
already  left  and  bequeathed,  or  become  bound  for  in  favour 
of  any  person  whatsoever."  Various  codicils  were  added 
'  this  trust-deed,  which  seemed  immaterial  to  the  merits  of 
is  question,  and  he  executed  in  1806  a  separate  entail  as  to 
is  house  and  grounds  in  Lauriston. 

The  defences  stated  to  the  action  were,  1.  That  there  was 
d  ground  for  reducing  the  entails,  and  for  holding  the  lands 
archased  by  him  as  a  surrogatum  for  these  settled  by  the 
lairiage  contract.  2.  That  the  claim  of  the  appellant  under 
ie  contract  of  marriage,  could  not  extend  further  than  to  the 
rice  actually  received  by  the  late  Earl  of  Wemyss  for  the 
nds  and  other  property  settled  by  the  contract,  under  the 
eduction  of  the  debts  affecting  those  subjects.  3d.  That 
afore  the  appellant  could  insist  in  this  action,  he  was  bound 
idicially  to  renounce  the  benefit  which  he  might  eventually 
ertre  from  the  deeds  of  entail  executed  by  the  late  Earl. 
The  appellant  ultimately  limited  his  claim  to  the  value  of 
ie  property  settled  by  the  marriage  contract  as  at  the  late 
ktf  s  death. 

The  Lord  Ordinary  ordered  informations  in  order  to  re- 
wt  the  case  to  the  Court.  When  reported,  there  was  a 
fference  of  opinion  on  the  part  of  the  judges,  and  the  cause 
as  ordered  to  stand  over  for  a  full  bench.  And,  afterwards, 
ieir  Lordships  ordered  counsel  to  be  heard  upon  the  follow- 
g  question  : — "  Whether  the  pursuer,  under  the  second  Feb.  2S,  1814. 
alternative  conclusion  of  the  libel,  is  entitled  to  claim  the 
value  of  the  estates  sold  by  the  late  Earl  of  Wemyss,  as  at 
the  date  of  the  said  EarPs  decease,  or  only  as  at  the  dates 
>f  the  respective  sales  of  the  same  ?" 

The  cause  having  been  thereafter  heard  on  this  question, 
sir  Lordships  pronounced  this  interlocutor : — "  Find  that  Mar.  28, 1815. 
he  claim  of  the  pursuer,  as  a  just  and  lawful  creditor  to 
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1818-        "  the  deceased  Earl  of  Wemyss,  under  the  contract  of  m 

carl  or      "  riage  libelled  on,   extends  to  the  amount  of  the  pri 

WBMTM.      «  receive^  for  tne  lands  of  Muirfoot  and  Lethenhopea,  i 

■abl  of  had-  « for  the  bank  stock,   together  with  the  sums  of  moi 

DI50TOM,  &C.     lt  -      ,     .  .  .  •■  i  n        i 

M  settled  by  the  said  contract,  but  no  farther ;  remit  to 
"  Lord  Ordinary  to  proceed  accordingly ;  and,  quoad  ul 
"  sustain  the  defences,  assoilzie  the  defenders,  and  decern.' 

Against  the  above  interlocutor,  the  present  appeal  i 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  marriage-contract  in  1 
case  constituted  a  legal  obligation,  binding  the  late  Ear) 
Wemyss  to  provide  cum  effectu,  that  the  heir  male  of  mania 
i.e.,  appellant  should,  on  his  death,  succeed  as  heir  of  p 
vision  to  the  lands  of  Muirfoot  and  Lethenhopes,  and  £4C 
stock  of  the  Royal  Bank  of  Scotland,  as  well  as  the  sums 
money  mentioned  in  the  contract,  from  which  obligation  th 
arose  a  corresponding^  crediti  in  favour  of  the  appellant 

Such  is  generally  the  effect,  by  the  law  of  Scotland,  of 
obligation  in  a  contract  of  marriage,  to  provide  lands  or  otl 
subjects  to  the  heirs  of  the  marriage.  It  has  been  said  tl 
anciently  such  obligations  only  bound  the  contracting  pa 
.  to  settle  once,  by  executing  an  instrument  containing  a  sim] 
destination  alterable  at  his  pleasure ;  but  it  is  not  easy 
believe  that  contracts,  onerous  in  their  nature,  could  ever  ha 
in  practice,  received  an  interpretation  which,  in  truth,  mat 
them  nugatory.  But  if  such  was  ever  the  law,  it  has  ko 
ceased  to  have  authority  for  such  contracts,  as  now  inte 
preted,  give  the  heir  a  jus  crediti  against  the  husband  or  hisn 
presentatives,  entitling  him  to  implement  of  the  contract 

The  claim  of  the  appellant  once  admitted,  there  can  be  n 
legal  principle  for  limiting  it  to  the  price  received  by  the  lal 
Earl  of  Wemyss,  but  ought  to  be  extended  to  the  value  at  th 
time  of  his  death,  when  the  appellant  was  entitled  to  succeec 

Pleaded  for  the  Respondents. — A  simple  destination,  eveni 
a  marriage  contract,  does  not  vest  in  the  heir  any  proper  j* 
crediti,  but  only  a  right  of  succession  liable  to  be  defeated  b; 
the  onerous  or  rational  acts  of  the  father,  and  only  support* 
against  his  gratuitous  deeds,  and  as  giving  a  claim  for  th 
price  of  the  subjects  when  sold,  upon  principles  of  eqaitj 
and  in  contradiction  to  the  general  rules  of  law,  and  to  tt 
original  practice  even  with  regard  to  contracts  of  this  descri 
tion.  2d,  The  father,  notwithstanding  such  a  destination,  h 
a  clear  and  undeniable  right  to  sell  the  lands  so  destin< 
both  as  being  himself  the  sole  fiar  and  proprietor  thereof,  a 
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ls   administrator,  with  powers  unlimited  and  uncontrollable,        *818« 
or  the  heir,  for  his  other  children,  and  for  himself;  and  be-      BABL  Gr 
fense  it  is  contrary  to  all  principle  and  precedent,  to  subject      *B*Y8S 
my  person  in  damages,  or  to  make  him  answer  in  his  separate  earl  op  had- 
>state,  for  doing  that  which  he  had  a  complete  right  to  do,  ' 

x>th  in  justice  and  in  law.  The  lands  being  placed,  by  the 
lale,  beyond  the  control  of  the  parties,  it  is  the  value  they 
ihen  brought,  not  that  which  they  might  have  possessed  at 
the  death  of  the  late  Earl,  that  the  appellant  is  entitled  to. 

After  hearing  counsel, 

The  Lord  Chancellor  said,* 

"  I  shall  state  my  view  of  this  case  very  shortly.  Looking 
into  the  case  with  great  attention,  and  having  regard  to  the  mar- 
jriage-contract  which  is  the  foundation  of  the  claim,  I  offer  my 
opinion  that  the  law  of  Scotland  has  been  rightly  applied  by  the 
judgment  appealed  from  to  such  a  marriage  contract  as  this,  and, 
therefore,  that  the  judgment  ought  to  be  affirmed." 

It  was  ordered  and  adjudged  that  the  interlocutor  com- 
plained of  be,  and  the  same  is  hereby  affirmed. 

JFor  the  Appellant,  Sir  Saml.  Romilly,   Geo.  Cranstoun, 

Fra.  Horner,  J.  H.  Mackenzie. 

UTor  the  Respondents,  Alex.  Maconochie,  F.  Jeffrey. 


[Fac.  Coll.  Vol.  xviii.  p.  362.]                                1818 
*^*hn  Thomson,  Writer  in  Jedburgh,        .        Appellant ;    

^^Wm.  Sommerville,  Deputy-Inspector  of  »• 

Army  Hospitals,  .  .  .        Respondent. 

House  of  Lords,  8th.  June  1818.     • 

*  images — Service — Mala  Fides  in  opposing  Do. — Presump- 
tion op  Life  or  Death — Factory. — The  respondent's  wife 
was  next  heir  to  the  estate  of  Knowsouth,  belonging  to  her 
brother,  a  Lieutenant  in  the  navy.  Word  was  sent  home  by 
the  officers  of  his  ship,  that  being  under  arrest  to  stand  trial, 
he  had  dropped  overboard  to  escape  to  land,  and  was  believed 
to  have  been  drowned.  The  appellant,  a  writer,  was  married 
to  a  Miss  Kutherfoord,  who  was  entitled  to  succeed  to  the 
estate,  failing  the  respondent's  wife.  He  was  also  factor  for  the 
deceased  brother  in  managing  the  estate.  He  accepted  of  a 
mandate  from  the  respondent's  wife,  who  was  the  next  heir, 
to  make  up  her  titles  to  the  estate.  He  had  also  made  out 
the  respondent's  marriage  contract,  by  which  his  wife  left  the 

*  From  Mr  Gurney's  Short-hand  Notes. 
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1818.  respondent  in,  in  the  event  of  her  predeceasing,  the  liferent  of  tl 

estate.    Action  was  raised  by  him  for  damages  and  indemi 
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••  fication  against  the  appellant,  and  John  Rutherfoord,  for  enteri 

into  a  fraudulent  conspiracy  or  compact  to  obstruct  and  oppc 
his  wife's  service,  while  she  was  dangerously  ill  by  delays  devis 
to  defeat  the  purpose  of  the  service  ;  whereby  (his  wife  havi 
died)  he  was  deprived  of  his  liferent  of  the  estate,  provided  to  hi 
by  h|s  marriage  contract.  Held  him  entitled  to  damages  to  t 
extent  of  the  rents  of  the  estate,  from  Mrs  Sommerville's  deal 
and  found  him  also  entitled  to  the  liferent  thereof  during  t 
life.     Reversed  in  the  House  of  Lords. 

The  estate  of  Knowsouth,  situated  in  Roxburghshire,  wi 
vested  in  John  Rutherfoord,  under  a  destination  in  his  ma 
riage  contract,  in  favour  of  the  heirs  male  of  his  body,  whoi 
failing,  in  favour  of  heirs  female,  "  the  eldest  always  havin 
"  preference,  and  succeeding  without  division" 

John   Rutherfoord  left  four  children,  two  sons  and  ta 
daughters.    Thomas  succeeded  to  the  estate ;  John  was 
His  Majesty's  navy ;  Jean,  one  of  the  daughters,  was  marri 
to  Mr  Scott,  and  the  other  daughter  to  the  appellant. 

Thomas  Rutherfoord,  after  succeeding  to  the  estate,  eze 
cuted  a  conveyance  to  himself  in  liferent,  and  to  his  son 
John,  his  heirs  and  assignees,  in  fee,  and  upon  this  convey- 
ance, his  son  John  took  infeftment.  Upon  John's  death, 
without  issue,  he  was  succeeded  by  his  brother  George,  then 
a  Lieutenant  in  the  Royal  Navy.  Upon  his  death,  his  sister, 
Miss  Rutherfoord  (who  was  married  to  the  respondent),  was 
entitled  to  succeed  to  the  estate. 

His  death,  in  1806,  had  been  reported  by  Admiral  Elliot 
and  Lord  Minto,  acquaintances  of  the  family,  under  the  fol- 
lowing circumstances.  While  in  charge  of  His  Majesty's  ship 
"  Trident,"  in  the  East  India  station,  he  had  sentenced  certain 
seamen  to  an  illegal  punishment,  namely,  "  flogging  and  ron- 
"  ningthe  gauntlet,"  which  resulted  in  their  death;  and  when 
he  canle  home  with  his  ship,  he  was  arrested  and  removed  from 
his  ship  totheflag-ship  at  Plymouth  on  this  charge;  but  the  night 
before  theofficerarrived  totakehim  into  custody  for  trial,  hedropt 
from  the  quarter  gallery  into  the  sea,  evidently  with  a  view  to 
escape,  but  as  the  weather,  it  was  said,  was  tempestuous  and 
extremely  cold,  he  was  generally  believed  to  have  perished. 

Upon  the  most  minute  inquiries  on  the  part  of  the  sister, 
the  general  belief  was  that  Lieut.  George  Rutherfoord  was 
drowned. 

She  married  Dr  Sommerville,  the  respondent,  and  by  the 
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marriage  settlement,  the  respondent  was  secured  in  the  event       isis. 
of  her  predecease,  in  the  liferent  right  of  the  estate.  "^homsow" 

In  proceeding  to  serve  his  wife  heir  to  her  brother,  opposition 

-was  experienced  from  the  appellant;  upon  doubts  insiduously 

suggested  as  to  the  truth  of  the  reports  of  the  death  of  Lieut. 

^3eorge  Butherfoord.    It  was  believed  by  some,  that  as  he  had 

stripped  himself  to  swim,  that  he  had  got  off  in  a  wherry 

feliere  ready  to  pick  him  up.    This  idea  was  supported  by  a 

reward  having  been  offered  by  the  Admiralty  for  his  detection 

mt  the  time.    This  contradictory  statement  led  to  the  delay  of 

the  service. 

John  Thomson,  the  appellant,  it  appeared  had  a  factory  in  his 
favour,  to  manage  the  estate  in  Lieut.  Butherfoord's  absence. 
Bat  it  also  appeared,  notwithstanding  this  factory,  that  he  had 
drawn  out  the  marriage  contract  between  the  respondent 
tod  his  wife,  containing  obligations  under  which  she  came 
bound  to  give  a  liferent  to  the  respondent  on  his  survivance. 
He  also,  as  their  agent,  had  accepted  of  a  mandate  authorizing 
him  to  make  up  her  titles  to  the  estate.  Notwithstanding 
all  this,  he  thought  it  his  duty  to  take  steps  to  delay,  if  not 
to  oppose,  the  service.  But  before  doing  so,  it  appeared  that 
be  had  laid  a  memorial,  in  name  of  the  next  of  blood  en- 
ir  titled  to  succeed  after  Mrs  Sommerville,  for  opinion  before  Mr 
Hair,  then  Dean  of  Faculty,  upon  the  following  queries,  1st, 
Whether  the  memorialist  was  entitled  to  appear  in  her  service, 
••her  legal  contradictor,  on  account  of  the  uncertainty  which 
431  existed  in  regard  to  the  death  of  her  brother  ? 

2d,  Whether  the  appellant,  as  the  legally  appointed  factor 
of  Lieutenant  Butherfoord,  was  entitled  to  appear  ? 

3d,  Whether  the  onus  of  proving  his  death,  rested  on  the 
claimant  or  contradictor  T 

4th,  What  was  the  most  regular  and  proper  means  of  ascer- 
taining, by  judicial  investigation,  whether  Lieutenant  Buther- 
fawd  be  dead  or  alive  t 

Mr  Blair's  opinion  was  not  obtained  in  writing ;  but  it  was 
stated  by  the  appellant  that  he  appeared  as  counsel  for  the 
appellant  in  the  service,  and  asserted  his  right  and  duty  as 
fcctor  for  Lieutenant  Butherfoord,  to  be  heard  upon  the 
toerits  of  that  service. 

It  was  also  stated  that  the  other  appellant,  Captain  John 

Butherfoord,  who  was  entitled  to  succeed  after  the  death  of 

Kirs  Sommerville,  joined  with  the  appellant  in  opposing  the 

service ;  and  this  they  did  at  a  time  when  they  knew  that 

Afrs  Sommerville  was  in  extreme  danger  of  her  life. 


a 
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on  board  the  ship,  and  others,  as  to  Lieutenant  Rutherfoord's 
death.  Afterwards,  the  appellant's  title  to  appear  before  the 
macers  in  the  service,  was  sustained  by  the  Lords  Assessors, 
after  a  full  argument.  The  commission  was  delayed,  it  was 
said,  by  the  interference  of  the  appellant ;  and  in  the  midst  of 
all  those  proceedings,  and  while  the  commission  and  proof  were 
about  commencing,  the  whole  was  put  a  stop  to  by  Mrs 
Sommerville's  death. 

The  respondent  then  brought  the  present  action  against 
the  present  appellant,  and  also  against  Captain  Rutherfoord, 
ruu  next  Ap-  who  stands  appellant  on  a  separate  appeal,  to  hold  them 
pea^*  liable  in  the  loss,  and  to  indemnify  him  for  the  consequences 

of  opposing  the  service  of  his  deceased  wife,  whereby  he  was 
prevented  from  enjoying  the  liferent  of  the  estate  provided  to 
him  by  their  contract  of  marriage,  because  they,  "from  selfish 
and  improper  motives"  and  with  a  view  to  deprive  the  pur- 
suer and  his  wife  of  their  just  and  legal  rights,  did  mala  fide 
oppose  the  service  of  the  said  Ann  Rutherfoord,  thereby  to 
defeat  the  same,  and  entered  into  an  illegal  and  fraudulent 
concert  to  obstruct  the  said  service,  and  to  oppose  the  same. 

A  condescendence  was  ordered  and  answered,  and  a  proof 
taken ;  and  upon  this  being  reported  the  Court  pronounced 
June 23, 1813.  this  interlocutor:  "Find  that  the  factory  held  by  the  de- 
"  fender,  Thomson,  from  the  late  Lieut.  Rutherfoord,  was 
"  limited  in  its  nature,  and  did  not  give  him  any  authority 
"  and  title  to  oppose  the  service  of  the  late  Mrs  Sommerville^ 
"  as  heir  in  special  to  her  brother,  John  Rutherfoord,  who 
u  died  last  vest  and  seized  in  the  estate  of  Knowsouth : 
"  Find  further,  that  the  defender,  Thomson,  by  accepting  of 
"  the  employment  of  the  late  Mrs  Sommerville,  and  writing 
"  her  contract  of  marriage,  in  which  she  came  under  obliga- 
"  tions,  as  proprietrix  of  the  estate  of  Knowsouth,  and  accept- 
"  ing  a  mandate  from  her  to  complete  her  titles  to  said  estate, 
"  did  thereby  virtually  abandon  the  said  factory,  and  was 
"  thereafter  not  entitled  to  recur  to  it,  and  use  it  to  her  pre- 
judice: Find,  that  both  the  defenders  did  enter  into  an 
"  illegal  and  fraudulent  concert  to  obstruct,  oppose,  and  delay 
"  the  service  of  the  late  Mrs  Sommerville,  as  heir  in  special 
"  to  the  late  John  Rutherfoord,  in  the  said  lands  of  Know 
"  south,  at  a  time  when  they  knew  that  the  said  Mrs  Som 
44  inerville  was  in  extreme  danger  of  her  life,  and  when  dela 
"  might  entirely  defeat  the  purpose  of  the  service :  Find  th* 
"  the  said  defenders  had  no  probable  grounds  for  bond  fi 
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**  believing  that  Lieut.  Rutherfoord  was  still  in  life,  and  that       1818- 

**  this  pretence  of  opposition  was  assumed  by  them  to  cover     thomioh 

**  their  own  unlawful  purpose  of  securing  the  estate  to  them-  bommmvillb 

**  selves,  disencumbered  of  the  liferent  provided  to  the  pur- 

**  suer  by  his  contract  of  marriage  with  Mrs  Sommerville : 

**  Find  that  the  service  of  the  late  Mrs   Sommerville  was 

**  delayed  and  defeated  by  the  said  illegal  opposition  main- 

**  tained  by  the  said  defenders,  and  that  the  pursuer  was 

*c  thereby  prevented  from  entering  on  the  liferent  of  the  said 

**  estate  on  the  death  of  his  wife :  Find  that  the  brief  of  in- 

**  quest  is  not  a  pleadable  brief,  and  that  every  objection 

**  thereto  (bastardy  excepted)  stated  even  by  a  person  having 

u  a  legal  title  and  interest  to  oppose  a  service,  must  be 

44  proved  instanter,  unless  he  has  himself  a  counter-brief  for 

"  serving  himself  heir,  or  shows  a  special  right  to  the  subject : 

u  Find,  that  it  was  therefore  incompetent  and  illegal  for  the 

u  said  defender,  Thomson,  to  demand  a  term  for  providing, 

"  and  that,  in  making  said  demand,  he  acted  suo  periculo, 

"and  must  be  answerable  for  the   consequences,   and  the 

u  more  especially,  as  his  opposition  was  without  a  legal  title 

u  or  interest,  and  originated  in  a  fraudulent  intention  and 

u combination   to  injure  the  pursuer:    Therefore,  find  the 

tt  said  defenders,  conjunctly  and  severally,  liable  in  damages 

u  to  the  pursuer ;  modify  the  same  to  the  free  rents  and 

u  profits  of  the  lands  and  estate  of  Knowsouth,   from  and 

u  after  the  day  of  Mrs  Sommerville's  death,  to  the  date  hereof; 

*  and  decern  and  ordain  the  defenders  conjunctly  and  seve- 
u  rally  to  hold  count  and  reckoning  with  the  pursuer  for  the 
u  same :  Further,  find  and  declare,  that  the  pursuer  is  entitled 
u  to  the  liferent  of  the  said  lands  and  estate  during  his  life, 
u  from  and  after  the  date  hereof,  in  terms  of  the  contract  of 
u  marriage  between  him  and  the  late  Mrs  Sommerville,  and 

*  decern  against  the  defender,  John  Rutherfoord,  in  terms  of 
"  the  leading  conclusion  of  the  libel  against  him,  towards 
athe  formal  establishment  of  such  right  of  liferent  in  the 
"  pursuer's  person,  according  to  the  true  intent  of  the  said 
"  contract  of  marriage :  Remit  this  process  to  the  Lord 
u  Ordinary  (Reston)  to  proceed  and  to  do  farther  therein,  in 
"terms  of  this  interlocutor:  Find  the  said  defenders, 
"conjunctly  and  severally,  liable  in  the  expenses  of  pro- 
"cess;  allow  an  account  thereof  to  be  lodged,  and  remit 
"the  same  when  lodged  to  the  auditor  of  Court  to  tax  and 

"report."  May  19, 181 5. 

On  reclaiming  petitions  to  the  Court,  the  Court  adhered.     junes,'isi5. 
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1818.  Against  these  interlocutors  the  present  appeal  was  brouj 

TMOMgON     to  the  House  of  Lords. 

v-  Pleaded  for  the  Appellant — 1st,  The  charge  of  mala  fU 

is  unsupported  by  legal  evidence,  and  is  altogether  false ;  i 
the  Court  below  proceeded  on  the  principle  of  assuming  m 
fides  as  a  necessary  ingredient  in  awarding  damages,  1 
have  judged  erroneously  in  holding  that  mala  fides  has  fo 
proved.  There  is  no  proof  of  dole,  or  of  circumstances  ft 
whjch  it  can  be  legally  deduced  At  first,  no  doubt,  the 
pellant  proceeded  on  the  faith  of  the  information  recer 
from  Admiral  Elliot  and  Lord  Minto  as  to  George  Ruth 
foord's  death,  and  had  no  hesitation  then  of  accepting  1 
respondent's  employment  in  the  matters  referred  to ;  but  i 
a  total  fiction  to  say,  that  when  he  learned  the  precarii 
state  of  Mrs  Sommerville's  health,  that  he  did  all  in  his  pow 
in  fraudulent  concert  with  the  other  defender,  to  obstruct  a 
delay  the  service.  The  delay  arose  entirely  independent 
this  circumstance;  and  from  information  received  from  1 
same  sources  as  formerly  of  rumours  existing,  that  Geoi 
Rutherfoord  had  succeeded  in  getting  to  shore  without  bei 
drowned,  and  that  he  had  got  off  to  America.  2d,  In  ] 
whole  proceedings  as  factor  for  George  Rutherfoord  he  w 
governed  by  a  conscientious  sense  of  duty  to  his  absent  coj 
stituent,  and  he  acted  according  to  the  advice  of  emina 
counsel,  and  with  no  "  fraudulent  intention  to  injure  tl 
pursuer." 

Pleaded  for  the  Respondent. — The  measures  adopted  an 
pursued  for  delaying  and  stopping  the  service,  were  the  joir 
acts  of  Captain  Rutherfoord  and  Mr  Thomson.  They  orig 
nated  in  a  preconceived  plan  of  defeating  the  respondent 
right  of  liferent,  suggested  by  the  desperate  state  of  Mi 
Sommerville's  health,  and  they  were  carried  out  deliberately  o 
the  principle  of  accomplishing  the  object  by  delay,  obtaine 
by  means  of  the  most  false  and  colourable  pretences.  2< 
The  service  and  infeftment  of  Mrs  Sommerville  and  the  fl 
spondent's  right,  which  depended  on  them,  were  defeated  I 
the  appellants.  3d,  He  who  unwarrantably  interferes  1 
stop  or  delay  a  service,  is  liable  in  damages  to  the  ptrt 
the  legal  establishment  of  whose  right  is  thereby  prevente 
Neither  Captain  Rutherfoord  nor  Mr  Thomson  had  « 
legal  title  to  appear  in  the  service;  the  opposition  havh 
been  made  without  a  legal  title  or  interest  was  necessarily  ma 
at  their  peril.  Even  if  there  had  been  a  sufficient  title  a 
interest,  no  person  was  entitled  so  to  interfere,  without  bei 
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prepared  to  verify  his  objections  instanter ;  and  it  was  con-        wis. 
tnuy  to  law,  to  demand  terms  for  proving.  Thomson 

After  hearing  counsel,  sommmvilli. 

It  was  ordered  and  adjudged  that  the  interlocutors  therein 
complained  of,  be  and  the  same  are  hereby  reversed ; 
and  that  the  defender  be  assoilzed. 

For  the  Appellant,  Mr  Thomson,  John  Leach,   William 

Erg/cine. 
For  the  Respondent,   Sir  Saml.   Romilly,    John    Clerk, 

James  Monereiff. 
Note. — Unreported  in  the  Court  of  Session. 


BUTHP.RF00BD 
v. 

SOMMKBVILLK. 


John  Ruthebpoobd,  Esq.,       .         .         .         Appellant ;  1818< 

DtWm.  Sommerville,  Deputy  Inspector  of 
Army  Hospitals, Respondent 

House  of  Lords,  8th  June  1818. 

This  was  the  separate  appeal,  alluded  to  in  the  preceding 
Ctte,  taken  by  the  other  defender,  John  Rutherfoord ;  but  as 
it  arose  out  of  the  same  circumstances,  and  the  same  action 
•adjudgment  pronounced  in  the  Court  below,  it  is  unneces- 
*tj  to  detail  these  here. 
After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  reversed,  and 
that  the  defender  be  assoilzed. 
For  the  Appellant,  Geo.  Gos.  Bell,  Geo.  Cranstoun. 
For  the  Respondent,  Sir  Saml.  Romilly,  John  Clerk,  James 

Monereiff,  Henry  Cockburn. 
Note. — Unreported  in  the  Court  of  Session. 


1818. 


James  Ochterlony   Lockhart  Mure,^ 
Esq.  of  Livingstone,  a  Minor,  and  Mrs  I    Appellants; 
Henrietta  Morres,  his  sole  Curatrix,    J  MUB"; &c" 

John  Rae  Mure  and  Mrs  Marion  Locko  ***** &c# 

Hart,  Spouse  of  John  Smith,  residing  at 

Gatehouse  of  Fleet,  the  son  and  daughter 

of  Mrs  Jean  Mure,  late  of  Livingstone,     - 
House  of  Lords,  9th  June  1818. 
)iathbkd— Cancelled  Deed. — Power  was  given  by  an  entail 


Respondents. 
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1818. 


MURE,  &C., 

V. 
MUM,  &C. 


to  the  heirs  of  entail,  to  provide  their  younger  children  witl 
provisions,  and  to  affect  the  estate  with  the  same,  equal  to  thret 
years'  rents.  The  respondents'  mother  granted  bond  to  them 
her  younger  children,  and  affected  the  estate  with  payment  o 
the  same.  She  died  four  years  thereafter.  While  on  deathba 
she  had  executed  a  second  bond,  in  precisely  the  same  terms  a 
the  former,  only  giving  the  heir  a  longer  time  to  pay.  Th< 
previous  deed  was  at  same  time  cancelled.  The  heir  of  entai 
challenged  the  deed  executed  on  deathbed.  (1)  Held  that  i 
was  competent  to  look  at  the  first  deed,  in  order  to  support  tk 
second,  as  there  was  no  evidence  that  Niven  had  authority  % 
cancel  the  first  in  the  way  he  did ;  and,  therefore,  that  t% 
second  deed  was  not  reducible,  on  deathbed,  and  not  prejudicL^ 
but  more  favourable  to  the  heir.  (2)  Held,  that  she  had  u 
separate  estate  out  of  which  to  provide  for  the  younger  children, 

In  1754,  Robert  Mure,  Esq.  of  Livingstone,  executed  a  strict 
entail  of  the  said  estate  and  others,  in  favour  of  Adam  Mm*, 
his  only  son,  and  the  heirs  of  his  body ;  whom  failing,  in  favour 
of  his  daughter,  Mrs  Jean  Mure,  and  the  heirs  of  her  body. 

By  this  entail,  power  and  liberty  was  given  u  to  the  aid 
"  Adam  Mure,  and  to  the  other  heirs  of  tailzie  above  men- 
u  tioned,  in  case  they  have  no  other  separate  estate,  real  or 
"  personal,  than  the  lands  and  barony  and  others  above  di»- 
"  poned,  to  provide  their  younger  children  with  such  pro- 
"  visions  as  they  shall  think  proper,  not  exceeding  three 
"  years'  rents  of  the  estate,"  &c. 

Adam  Mure  succeeded  to  the  estate  after  the  death  of  bis 
father,  the  maker  of  this  entail ;  and  upon  his  death  without 
issue,  Mrs  Jean  Mure,  his  sister,  succeeded  as  next  heir  of 
tailzie. 

She  was  twice  married,  having  issue  of  both  marriages. 

In  1805  she  executed  a  bond  of  provision  in  favour  of  the 
respondent  John  Kae  Mure,  her  son,  and  Mrs  Marion  Lock- 
hart,  his  sister-uterine,  her  only  surviving  younger  children, 
burdening  the  estate  with  a  provision  equal  to  and  not  ex- 
ceeding three  years'  rent  of  the  estate. 

She  died  on  18th  May  1809,  and  the  only  document  found 
in  her  repositories  after  her  death,  in  the  way  of  a  settlement, 
was  a  bond  of  provision  in  favour  of  the  said  John  Rae  Mutt 
and  her  daughter,  Mrs  Marion  Lockhart,  dated  seventeen  dtp 
before  her  death,  and  purporting  to  be  of  the  precise  same 
tenor  and  contents  as  the  former  bond  of  provision,  only  giving 
the  heir  in  possession  of  the  estates  a  longer  time  to  pay  % 
namely,  five  years  instead  of-three  years  after  her  death. 
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In  executing  this  last  bond  and  deed  of  settlement  it  was       181^ 
alleged  that  she  bad  given  instructions  to  her  agent  to  cancel    mube,  &c. 
the  previous  deed ;  and  that  after  he  went  home,  he  cancelled    MUR*-  &c 
it  accordingly,  by  tearing  away  her  name  from  the  deed. 

The  appellant,  the  heir  of  entail  succeeding  to  the  estate, 
brought  a  reduction  of  the  bond  of  provision,  in  so  far  as  it 
burdened  the  entailed  estate  on  the  ground: — 1st,  That  having 
a  separate  real  estate,  she  had  no  power  so  to  burden ;  and, 
$d»  That  the  said  bond  and  assignation  was  granted  by  the 
•aid  Mrs  Jean  Mure  in  favour  of  the  defenders  on  deathbed, 
to  the  prejudice  of  the  appellant  as  heir  of  entail. 

In  defence  to  the  action  it  was  pleaded: — 1st,  That  Mrs 
Jew  Mure  at  the  time  of  her  death,  or  at  the  time  of  making 
the  above  deed  was  not  possessed  of  any  real  or  personal 
estate  of  her  own,  that  could  bar  exercising  the  power  al- 
lowed by  the  entail  to  provide  for  younger  children;  and, 
H  That  the  pursuer  (appellant)  had  no  interest  to  pursue 
Ae  present  reduction,  because,  that  the  said  Mrs  Jean  Mure, 
hi  exercised  the  faculty  of  providing  for  her  younger  chil- 
dren by  a  bond  of  provision  executed  by  her  in  liege  poustie, 
and  that  the  said  bond  of  provision  was  a  subsisting  deed, 
wkea  she  executed  the  bond  of  provision  now  sought  to  be 
ndoced,  and  stood  at  her  death,  and  still  stands,  "  unrevoked  ; 
u  and,  therefore,  the  bond  of  provision  now  sought  to  be 
tt  reduced,  being  of  the  same  tenor  as  the  previous  bond, 
u  excepting  as  to  the  term  of  payment,  cannot  be  set  aside  as 
"  granted  in  lecio  to  the  prejudice  of  the  grantor's  heir,  but 
u  was  for  his  benefit" 

A  diligence  and  warrant  was  granted  for  the  recovery  of 
the  former  bond  of  provision,  which  it  appeared  was  in  the 
hands  of  Mr  James  Niven,  the  writer  who  drew  it  out,  and 
*feo  had  also  been  sent  for  to  execute  the  second  bond  of 
provision  before  her  death. 

Having  been  cited  as  a  haver,  James  Niven  appeared  and 
deponed  as  follows  :  "  Deponed  and  exhibited  an  assignation 

*  and  bond  of  provision  made  by  the  late  Mrs  Jean  Mure  of 
,  u  Livingstone,  in  favour  of  John  Rae,  her  second  son,  and 

uMr&  Marion  Lockhart,  her  daughter,  dated  the  10th  day  of 

*  September  1805  years :  That  the  said  assignation  and  bond 

*  of  provision  was  not  now  in  the  same  state  in  which  it  had 
"  been  when  the  deponent  received  it  from  the  said  Mrs  Jean 
"Mure;  that  was  to  say,  it  was  now  cancelled,  and  it  had 
u  been  an  existing  deed  when  he  received  it  from  Mrs  Jean 
*Mure:  That  he  received  it  from  her  upon  the  1st  day  of 

vol-  vi.  2  c 


V. 
MURE,  &C. 
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1818.  "  May  last ;  and  being  interrogated,  at  what  time  of  the  d 
mors,  &o.  "  he  8°  received  it,  and  whether,  previous  thereto,  he  receh 
"  a  notice  from  Mrs  Mure,  intimating  that  she  had  be 
"  taken  suddenly  ill,  and  expressing  an  anxious  wish  to  t 
"  him ;  depones,  That  he  received  a  message  from  the  a 
"  Mrs  Jean  Mure  on  Sunday,  the  30th  day  of  April  la 
"  desiring  him  to  come  and  speak  to  her :  That  he  went  i 
"  cordingly,  when  she  informed  him  that  she  had  fallen  twi 
"  and  that  she  was  afraid  of  herself;  and  she  mentioned  I 
"  anxious  desire,  that  the  deponent  should  not  go  out 
"  town  on  the  next  day,  namely,  Monday  the  1st  day 
"  May  last,  because  she  wanted  him  to  make  out  a  new  boi 
"  of  provision  and  assignation  in  favour  of  her  son  ai 
"  daughter,  making  the  provisions  payable  to  them  by  insfe 
"  ments,  in  five  years  instead  of  three  years,  as  provided 
"  the  assignation  and  bond  formerly  executed  and  now  pr 
"  duced :  That  on  Monday  morning  before  breakfast,  tl 
"  deponent  waited  on  the  said  Mrs  Jean  Mure,  and  she  wen 
"  up  stairs  with  him  to  her  drawing  room,  and  too^outtb 
"  said  assignation  and  bond  of  provision  from  a  drawer,  con 
"  taining  linens,  and  delivered  it  to  the  deponent,  and  desirec 
"  him  to  cancel  it,  and  to  make  out  a  new  assignation  anc 
"  bond  of  provision  in  the  terms  communed  on  the  preceding 
u  day :  That  the  deponent,  accordingly,  made  out  a  new 
"  bond  of  assignation,  and  had  it  executed  upon  the  said  1st 
"  day  of  May  last;  and  immediately  after  it  was  executed  in 
"  Mrs  Jean  Mure's  house,  he,  in  pursuance  of  her  directions, 
"  cancelled  the  former  assignation  and  bond,  by  cutting  or 
u  tearing  her  subscription  from  the  first  and  third  pages  of 
"  the  deed  in  the  manner  in  which  it  now  appears ;  and  he 
"  so  cancelled  the  deed  in  his  own  office,  after  he  returned 
"  from  Mrs  Mure's  house,  for  he  had  left  it  in  his  office  when 
"  he  went  to  Mrs  Mure's  house  to  get  the  new  bond  and  » 
"  signation  executed  :  That  he  did  not  think  that  any  person 
"  was  present  when  he  received  Mrs  Mure's  directions  to 
"  make  out  the  new  bond  and  assignation,  and  to  cancel  the 
"  former  one  ;  and  he  did  not  think  that  Mrs  Mure  gave  any 
"  orders  for  cancelling  the  former  assignation  and  bond  of 
"  provision,  in  presence  of  the  instrumentary  witnesses  to  the 
"  execution  of  the  new  one  ;  and  which  assignation  and  boo' 
u  now  exhibited  were  marked  and  signed,  of  this  date,  by  the 
u  deponent,  commissioner,  and  clerk  as  relative  hereto." 
Nov.  13,1810.  The  Lord  Ordinary  pronounced  this  interlocutor: — aI) 
u  respect  that  the  deed  alleged  to  have  been   executed  o 
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u  deathbed,  was  only  explanatory  of  the  prior  deed  of  pro-        *8i8. 
u  lision,  and  was  not  to  the  prejudice  of  the  heir,  but  for  his    MUBBf  &c. 
u  benefit,  in  as  much  as  it  gave  him  five  years  to  pay  the  »• 

u  provisions  to  the  younger  children,  whereas  these  were 
**  payable  to  them  in  three  years  by  the  prior  deed,  sustains 
**  the  defences  and  decerns." 

On  representations  being  presented,   his   Lordship  pro- 
nounced this  interlocutor : — "  Conceiving  the  case  of  Coutts  jane  19,  I8ii. 
**  founded  on  by  the  pursuer,  is  materially  different  in  its 
u  circumstances  from  the  present,,  where  the  two  deeds  of  pro- 
u  vision  are  in  favour  of  the  same  persons,  and  the  first  of 
a  which  was  not  cancelled  till  the  second  explanatory  deed 
u  was  executed,  adheres  to  the  interlocutor  represented  against, 
"  so  far  as  regards  the  challenge  on  the  head  of  deathbed ; 
a  and  with  respect  to  the  other  objection,  made  to  the  pro- 
u  viaion  of  separate  funds,  out  of  which  her  younger  children 
a  may  be  provided :  Finds  that  the  pursuer  has  not  yet  suf- 
u  ficiently  instructed  the  facts  upon  which  it  is  founded,  and 
u  therefore,  repel  the  same  in  hoc  statu,  assoilzies  the  defenders, 
u  and  decerns." 

On  reclaiming  petition  to  the  whole  Lords  of  the  First 
Division,  the  Court  pronounced  this  interlocutor : — "  The 
u  Lords  adhere  to  the  Lord  Ordinary's  interlocutors  reclaimed 
"against,  so  far  as  relates  to  the  reason  of  reduction,  founded  Feb.  8  and  12, 
a  on  Mrs  Mure'a  alleged  possession  of  a  separate  fund,  out 18I2# 
"of  which  to  provide  the  younger  children,  and  so  far  refuse 
*  the  prayer  of  the  said  petition ;  but  alter  the  said  inter- 
"  locators,  so  far  as  they  sustain  the  defences  against  the 
pal  u  challenge  of  the  bond  of  provision  and  assignation  libelled 
a  on  the  head  of  deathbed  ;  sustain  the  reason  of  reduction 
r£  "of  the  said  bond  of  provision  and  assignation,  that  the  same 
u  was  granted  upon  deathbed ;  repel  the  defences  on  that 
"head,  and  reduce,  decern,  and  declare  in  terms  of  the 
u  conclusions  of  the  libel  accordingly."  * 


*5fl 


*  Opinions  of  the  Judges  : — 

Advising,  Sth  and  12th  February  1812. 

Lord  Craig. — "The  question  is  difficult;  but  I  incline  to 
alter.  The  last  deed  by  itself  cannot  stand.  Can  it  be  supported 
ty  reference  to  the  cancelled  deed  ?  I  think  not,  because  it  lies 
on  oar  table  cancelled.  It  is  no  deed,  and  cannot  be  regarded. 
This  may  be  hard,  but  it  cannot  be  helped.  As  to  the  alleged 
irregularity  of  the  agent,  and  want  of  authority  to  cancel,  we 
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i8ia  Another  reclaiming  petition  was  given  in,  upon  advia 

murb,&o.    which,  and  hearing  parties,  this  interlocutor  was  pronounce 

v- ,        u  The  Lords  having  resumed  consideration  of  this  petitw 

Jan.  12  1813.       anci  advised  the  same,  with  answers  thereto,  they  w< 

"  equally  divided  in  opinion,  and,  therefore,  they  supers* 

"  further  advising,  for  the  opinion  of  Lord  Armadale,  t 

"  senior  Ordinary."      Thereafter,  "  The  Lords  having  \ 

Jan.  14, 1813.    "  vised  the  petition,   with   answers   (Lord  Armadale,  t 

"  senior  Lord  Ordinary,  having  been  called  in),  they  all 

have  no  evidence  on  that  head  at  present  before  us.  All  we  i 
is,  a  cancelled  deed,  which  we  cannot  look  into,  till  re-establisha 
Lord  Bannatyne. — "  I  find  great  difficulty  in  the  case.  If  1 
deed  be  regularly  and  by  authority  cancelled,  we  cannot  regs 
it.  But  I  wish  to  delay  deciding  on  that  point,  till  the  issue  oi 
proving  of  the  tenor  for  restoring  the  deed." 

Lord  Sdccoth. — "  It  is  certainly  a  difficult  question,  yet 

Vide  ante,  vol.  the  whole  I  incline  to  adhere.     (Here  his  Lordship  commented 

v.  p.  73.  the  difference  between  this  case   and   Coutts.)     In  the  case 

,  Coutts,  the  clause  of  revocation  was  very  peculiar.     According!; 

Rights,  it  was  not  followed  in  the  case  of  Lang  v.  Whytlaw  (1809),  wtici 

e^Shaw's 674 '   *atter  ca8e  *s  ^e  ^9»  an(*  a  precedent  that  touches  it     I  see  w 

App.  Can.,  vol.  difference  between  a  revoked  and  a  cancelled  deed." 

ii.,  (note)  p.  I.?,      j^^  pRE8IDENT  Hope.— "  This  is  a  good  petition  of  Mr  Hack 

well.     I  cannot  support  this  deed.     All  we  see  is  a  cancelled  deed 

and  cancelled  by  authority,  according  to  the  only  evidence  we  hate 

namely,  that  of  Niven.     We  must  believe  him  if  we  look  into  tb 

evidence  at  all.     If  we  dont  look  into  it,  all  we  see  is  a  cancelled 

deed.     Now  we  cannot  look  at  that  deed.     We  cannot  read  it)  <* 

know  what  is  in  it,  or  whether  it  was  in  favour  of  the  heir  at  law, 

or  to  his  prejudice  on  that  head.    If  the  former  deed  had  been 

cancelled,  it  could  not  be  attended  to  at  all ;  there  was  in  the 

House   of  Lords,   in   the  Coutts'   case,   no   doubt  at  alL   fl* 

principle  in  Coutts'  case  was,  that  the  heir's  challenge  can  onlj 

be  excluded  by  production  of  a  prior  existing  deed,  which  excludes 

him,  if  the  last  deed  be  reduced.     Whytlaw's  case  was  a  case  of 

construction,  not  of  deathbed — it  is  not  applicable  here ;  and  in 

Coutts'  case,  the  clause  of  revocation  was  so  peculiarly  constructed, 

that  the  prior  deed  could  not  be  viewed  as  a  subsisting  deed  to 

exclude  the  heir,   being  simply  revoked,  except  to  the  effect  ol 

supporting  the  late  deed." 

Lord  Bannatyne. — "  If  we  are  to  decide  upon  the  deeds  * 
they  lie  at  present  on  the  table,  I  must  be  for  altering." 
For  Altering. — Lords  President,  Craig,  and  Bannatyne. 
For  Adhering. — Lords  Hermand  and  Succoth. 
Hume9 8  Coll.  Session  Papers,  vol.  cxiv. 


CASES  ON  APPEAL  FROM  SCOTLAND.       405 

u  their  &rmer  interlocutor  reclaimed  against ;  repel  the  reason        ^1& 
"of reduction  libelled  on  the  head  of  deathbed;  sustain  the    more, &c. 
u  defences ;  assoilzie  the  defenders,  and  decern :  Find  the    um£  &0 
*  defenders  entitled  to  their  expenses,  and  the  pursuers  liable 
"  in  the  same ;  appoint  an  account  thereof  to  be  lodged,  and 
a  remit  the  same,  when  lodged,  to  the  auditor  of  Court  to  tax 
"and  report."* 

*  Opinions  of  the  Judges : — 

Advising,  12th  January  1813. 
Lord  President  (Hope),  said — "  I  am  clear  to  adhere.    That 
the  deed  is  blundered  .is  no  argument.     Every  transaction  will,  or 
will  not  have  effect  according  as  it  is,  or  is  not  duly  executed. 

u  If  we  reject  Niven's  evidence  as  to  the  mode  of  cancellation, 
the  case  is  so  much  the  worse  for  the  petitioner.  Farther,  we  have 
just  the  deed  on  our  table  cancelled,  and  no  evidence  how  or  when 
it  came  to  be  so.  Must  it  then  be  presumed  that  the  granter 
herself,  with  her  own  hand,  cancelled  it  f  If  so,  then  when  cancelled 
it  was  no  deed.  That  was  laid  down  by  the  Court  in  the  Craw- 
fordland  case,  and  that  we  did  a  wrong  in  looking  into  it.  But, 
<Ujure1  we  cannot  look  into  the  deed  in  this  case.  Where  a  deed 
is  revoked  only,  it  may  be  looked  into,  because  it  is  still  an  entire 
writing;  bot  here  there  is  no  existing  deed.  Suppose  the  deed 
bad  been  burned,  would  we  have  raised  it  up  in  that  case  ?  Are 
we  to  sustain  where  the  deed  is  cancelled  in  one  way,  and  not  in 
the  other  T" 

Lord  Gillies, — "  May  we  not  look  at  the  first  deed  here,  by 
way  of  explanation  of  the  last  deed,  not  as  recognizing  it  to  be 
»  effectual  settlement,  but  to  satisfy  our  minds  ?  It  is  said,  that 
the  first  deed  was  cancelled,  but  this  leads  to  the  question, 
whether  it  was  so  cancelled  by  authority,  or  not  ?  Suppose  the 
fat  deed  had  been  expressly  revoked,  it  would  have  brought  into 
to  case,  the  question  which  occurred  in  the  case  of  Wl.ytlaw. 
la  thai  case,  the  Court  inquired  quo  animo,  was  the  deed  revoked  f 
Here  the  animus  is  clear,  only  to  cancel  the  first  in  case  the 
second  was  effectual.  If  her  man  of  business  had  told  her,  that 
the  second  deed  would  not  be  effectual,  unless  she  lived  sixty 
daya,  her  answer  would  have  been,  Then  don't  cancel  the  first  till 
the  sixty  days  have  run. 

"  The  case  of  Coutts  does  not  interfere  with  my  interpretation  ; 

for  there  the  deeds  were  in  favour  of  different  persons.      The 

revocation  here  is  qualified  just  as  much  as  if  in  the  case  of  Coutts 

it  had  been  declared,  that  the  deed  of  revocation  was  not  to  have 

any  effect,  unless  it  was  effectual,  in  making  the  first  deed  revive. 

The  question,   perhaps,  might  have   been   different,  if  she  had 

cancelled  the  deed  herself,  but  that  is  not  the  fact  here." 
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i8ie.  On  a  further  reclaiming  petition  they  finally  adhered 

the  above  interlocutor.* 


MURK,  &C. 
V. 


•  Lord  Balmuto. — "  The  two  deeds  are  the  same,  except  tl 

June  1, 1813.  A.  .  .      -      ,    .     .  .,  .  .         „        r 

more  time  was  given  to  the  heir  to  pay  the  provisions. 

Lord  Balgrat. — "  I  am  for  the  interlocutor.  We  are  not 
liberty  to  look  back  to  the  cancelled  deed  at  all.  It  is  a  nonenti 
I  feel,  indeed,  some  difficulty  upon  the  fact,  whether  the  deed  n 
cancelled  by  her  authority,  or  whether  the  animus  of  the  lady 
cancelling  it  was  explained  to  the  man  of  business.  There  shot 
be  further  evidence  as  to  this." 

Lord  Hermand. — "  I  cannot  shut  my  eyes  to  the  cancefl 
deed,  supported  by  the  clear  intention  of  the  party.  The  seed 
deed  was  favourable  to  the  heir,  and  he  cannot,  therefore,  foui 
on  the  law  of  deathbed,  for  the  deed  was  not  to  his  prejudice.  . 
all  events,  we  should  have  Niven  and  Smith  examined  as  is 
nesses,  as  to  the  authority,  and  the  direction  for  the  cancellation* 

CampbelPs  Session  Papers,  vol.  cli. 

*  Opinions  of  the  Judges : — 

Advising,  1st  June  1813. 

Lord  Balgray. — "  If  I  were  to  deal  as  arbiter,  I  would  be  fit 
the  interlocutor.  But  as  a  judge  I  must  take  the  principle  of  law 
which  says,  that  a  deed  falls  if  executed  within  sixty  days.  Lw 
creates  a  right  in  the  heir  to  challenge ;  now,  are  we  to  refuse  tc 
apply  it?  When  the  purpose  of  executing  the  deed  was  first 
conceived  is  of  no  moment,  the  date  of  the  execution  is  alow 
material.  When  it  was  cancelled,  or  by  what  authority  we  hare 
not,  at  present,  evidence  before  us.  If  proof  be  given  that  the  deed 
was  unwarrantably  or  irregularly  cancelled,  it  may  be  restored 
I  am,  therefore,  for  allowing  a  proof,  and  inquiring  into  these  cir- 
cumstances. But,  at  present,  if  we  are  to  judge,  I  am  against  the 
interlocutor,  having  no  proper  evidence  of  the  irregular  cancella- 
tion." » 

Lord  Gillies. — "  I  see  nothing  in  the  principles  of  law  against 
this  interlocutor.  We  are  entitled  to  inquire  into  the  authority 
and  circumstances  of  the  cancellation.  That  does  not  mm  do 
away  with  a  deed  than  revocation  does.  Yet,  in  WhytlaVs  castj 
we  inquired  into  the  animus  of  revocation,  and  sustained  tbc 
deed.  Just  so  here.  Niven's  evidence  shows  that  there  wtf 
no  animus  to  recall  this  burden.  The  case  of  Coutts  is  an  illus- 
tration on  the  other  side ;  for  there,  too,  the  purpose  of  revoca- 
tion was  cleared  up,  and  there  was  no  party  to  claim  in  who* 
favour  there  was  a  liege  poustie  will.  What  I  look  to,  is  this 
that  here,  at  no  one  point  of  time  did  this  lady  will  in  favour  c 
the  heir.  She  never  meant  to  die  intestate  as  to  this  matter.  1 
she  had  cancelled  this  deed  a  twelvemonth  before,  and  so  n 
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Against  these  interlocutors  the  present  appeal  was  brought       *8i& 
by  the  pursuer  to  the  House  of  Lords.  mure,  &c. 

Pleaded  far  the  Appellants. — 1st,  Mrs  Jean  Mure  had  a  v- 

separate  real  and  personal  estate,  and  consequently  under  the 
conditions  set  forth  in  the  entail  of  Livingstone,  she  was  not 
entitled  to  burden  that  estate  with  provisions  in  favour  of 
younger  children.  She  was  only  authorized  to  do  so,  if  she 
possessed  no  other  real  or  personal  estate.  2d,  By  the  law 
of  deathbed  the  deed  of  provision  is  null  and  void.  It  was 
a  deed  purporting  to  affect  the  entailed  estate  and  the  heir  of 
entail,  and  being  executed  on  deathbed,  must  be  deemed  as 
invalid   and    ineffectual.       Nor    is   it  of  any  consequence 

mained  for  a  time,  that  would  have  been  a  quite  different  case. 
The  right  of  the  heir  would  have  revived.  But  here  it  could  not 
—the  cancellation  being  attended  with  the  instant  execution  of 
another  deed,  and  for  the  purpose  of  making  way  for  it." 

Lord  Succoth. — "  I  am  for  adhering.  This  is  not  like  the 
case  of  Coutts ;  because,  here  the  grantee  of  both  deeds  was  the 
same,  and  the  latter  deed  more  in  the  heir's  favour.  Also,  Whyt- 
Ws  case  is  in  point,  for  the  second  deed  was  there  expressly 
bond  good  as  a  revocation,  and  yet,  as  to  the  widow's  interest,  the 
deathbed  deed  was  sustained  ;  and  in  that  opinion  President  Blair 
concurred.  I  don't  see  any  material  distinction  between  cancella- 
tion and  revocation.  The  one  annuls  equally  as  well  as  the  other. 
Nay,  sometimes  cancellation  may  be  equivocal.  There  may  be 
doubts  as  to  the  authority — of  the  purpose — whether  it  was  acci- 
dental or  wilful,  and  so  forth,  which  in  a  deed  of  revocation  are 
always  cleared  away  under  the  hand  of  the  party.  Niven's  evi- 
dence here  shows  that  she  had  no  animus  to  relieve  the  heir.  If 
he  had  stated  the  law  of  sixty  days,  and  asked  her,  Shall  I  cancel 
till  the  end  of  the  sixty  days  1  no  one  can  doubt  that  she  would 
hare  answered  in  the  negative.  I  say  more,  it  was  Niven's  duty 
to  do  so,  as  a  man  of  business,  and  his  whole  conduct  in  the  matter 
has  been  rash  and  unbusinesslike." 

Loan  Hebmand. — "  I  am  clear  for  adhering.  The  purpose  of 
burdening  the  heir  was  not  one  taken  up  within  the  sixty  days. 
It  existed  and  had  been  executed  before.  The  only  purpose  con- 
nived within  the  sixty  days,  was  one  in  favour  of  the  heir,  which 
he  cannot  object  to.  Niven's  conduct  was,  no  doubt,  exception- 
able. The  old  deed  existed  after  execution  of  the  new,  and  was 
only  cancelled  after  his  return  home  out  of  the  presence  of  the 
party,  and  on  no  order  given  at  that  time." 

Lord  President  (Hope). — u  My  opinion  against  the  inter- 
locutor remains  unaltered ;  but  I  assigned  the  grounds  of  it  for- 
merly, and  need  not  repeat  them." 


408       CASES  ON  APPEAL  PROM  SCOTLAI 

1818.  whether  the  prejudice  done  to  the  heir  is  by  a 
mob*,  Ac.  directly  alienates  or  only  burdens  the  estate  to  wli 
mubil  &o  ent^e^  *°  succeed.  And  it  is  impossible,  as  is  a 
this  case,  to  connect  this  deathbed  deed  with  a  fi 
of  provision,  executed  in  liege  poustie9  which  is  C 
as  to  raise  it  by  such  connection  into  the  characte 
executed  in  liege  poustie. 

Pleaded  for  the  Respondents. — 1st,  The  decease* 
Mure  had  no  separate  estate,  and  complete  evide 
has  been  adduced.  2d,  There  is  also  complete  < 
show  that  the  bond,  which  is  the  subject  of  red 
not  a  deathbed  deed  upon  the  part  of  the  decease 
made  in  liege  poustie,  and  not  altered  as  long  s 
3d,  It  coincides  with  the  previous  bond  in  1805. 
deceased  delivered  entire  into  Mr  Niveris  hands,  i 
instructions  to  cancel,  and  which,  therefore,  must 
be  a  subsisting  document. 

After  hearing  counsel, 

The  Lord  Chancellor  Eldon  said — 
"My  Lords,* 

"  I  have  been  extremely  anxious  to  form  an  opir 
enable  me  to  advise  your  Lordships  to  decide  this  can 
require  no  consideration  for  this,  if  I  could  move  yo 
to  affirm ;  but  unless  the  facts  of  the  case  were  alt* 
be  very  difficult  to  sustain  the  judgment.     In  this  v 
necessary  to  remit  the  cause. 

"  The  question  is  of  this  nature  :  a  lady,  had  b; 
not  made  on  deathbead,  burdened  her  estate  (as  sh 
do)  by  charging  the  heir  with  three  years'  rents, 
on  a  change  taking  place  of  the  person  who  was  t 
estate,  thought  an  alteration  necessary,  and  she  sei 
a  Mr  Niven,  and  intimated  to  him,  that  she  was 
twice,  and  she  directed  him  to  cancel  the  first  b< 
another,  the  only  alteration  in  which,  was  to  b< 
the  burden  on  the  estate  being  payable  in  three  ; 
payable  in  five.     Mr  Niven  prepared  the  deed, 
cution,  he  went  home  (and  as  he  says,  by  her  d< 
the  bond  by  tearing  the  name  from  the  first  anc 
fortunately  the  lady  did  not  live  sixty  days,  an< 
was  good  for  nothing,  unless  it  could  be  sust 
bond.     And  the  question  is,  whether  the  insf 
such  an  instrument  as  can  be  raised  up  in  pro 
ment  made  m  artkulo  mortis. 

*  Taken  from  Mr  Gurnoy's  Short- 
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'  Your  Lordships  know,  that  by  the  law  of  Scotland,  if  a  person        I8ia 
ke  a  deed  in  liege  poustie,  and  a  different  deed  in  artieulo  mortis,     M0R«  $c. 
Ii  excluding  the  heir,  if  the  first  of  these  subsists — as  nobody  «. 

challenge  the  right  of  the  person  who  takes  under  the  deed  in  ' 

mio  mortis,  but  the  heir,  and  as  he  is  cut  off  by  the  former 
1— he  has  no  interest  to  challenge  it,  and  it  would  be  affirmed ; 
the  difficulty  in  this  case  is,  how  the  first  deed*  actually  can- 
d,  can  be  set  up  ? 

His  Lordship  then  referred  to  the  practice  in  English  cases.) 
*a  person,  having  executed  a  first,  gives  directions  for  the  exe- 
ion  of  a  second  will,  and  does  not  succeed  in  completing  the 
md,  our  law  holds  the  first  as  not  cancelled.  The  difficulty  in 
i  case  is  to  say,  that  the  first  can  operate  to  set  up  the  second. 
England  it  is  the  first  deed  which  we  set  up,  in  Scotland  it  is 
second. 

4  Some  of  the  cases  quoted  are  so  strong  that  their  decision 
»  to  destroy  their  authority  altogether.  I  cannot  see,  having 
prd  to  the  decision  in  the  case  of  Coutts  t\  Crawfurd,  that  any 
tinction  is  to  be  taken  when  the  second  deed  only  makes  an 
eration  on  the  first,  or  is  in  favour  of  strangers.  What  are 
>  facts  in  this  case  ?  Niven  was  summoned  as  a  haver  (as  the 
t  of  Scotland  terms  a  person  called  on  to  produce  papers),  and 
produced  the  first  instrument  indorsed,  '  Cancelled,  May,9  and 
tb  the  subcription  torn  from  two  pages,  and  says  that  Mrs  Mure 
ected  him  to  cancel  it  when  she  directed  him  to  make  the 
ter.  Some  facts  of  the  case  seem  to  import  that  Niven  must 
re  understood  her  not  to  mean  him  to  cancel  the  first  till  the 
and  took  effect.  If  the  author  of  the  second  did  not  authorize 
a  to  cancel  the  first  till  she  had  provided  herself  with  a  good  effec- 
J  lecond  deed,  his  cancelling  would  not  amount  to  her  cancelling, 
id  there  was  an  offer  of  proof  in  the  Court  below,  that  Niven 
d  declared  to  two  persons,  that  he  had  no  directions  to  cancel, 
vopose  to  your  Lordships  to  take  till  after  Easter  to  decide, 
tether  it  would  be  proper  to  remit,  with  a  view  to  come  to  a 
ther  knowledge  of  the  facts." 

On  resuming  consideration  of  the  case,  his  Lordship  pro- 
sed judgment  as  follows: — 

It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  journals  of  the 
Temporal  in  Parliament  assembled,  that  the  interlocutors  JJjJgJ  of 
complained  of  in  the  said  appeal,  as  far  as  they  relate 
to  the  reason  of  reduction  founded  on  Mrs  Mure's  alleged 
possession  of  a  separate  fund  be,  and  the  same  are 
hereby  affirmed.  And  it  is  further  ordered,  that,  with 
this  affirmance,  the  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  to  review  the  interlocutors  com- 
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181& 


MURE,  &C. 

V. 
MURE,  &C. 


plained  of  generally,  in  other  respects  with  liberty  to 
either  party  to  apply  to  the  Court,  and  to  propose  the 
further  examination  of  James  Niven  as  a  witness,  andj 
the  examination  of  any  other  person  or  persons  as  ^ 
witness  or  witnesses,  to  ascertain  precisely  what  direct 
tions  were  given  by  Mrs  Mure,   as  to  cancelling  tit^i 
deed  of  10th  December  1805,  and  the  true  intent  a*>Q 
meaning  of  such  directions,  and  in  case  the  Court  snap 
think  proper  to  permit  such  examination,  the  Court,  k 
reviewing  the  said  interlocutors,  is  to  have  such  regard 
to  the  effect  of  such  examination,  as  shall  appear  to 
them  to  be  meet,  and,  after  reviewing  the  same,  to  do  in 
the  said  cause  what  shall  be  just. 

For  the  Appellants,  John  Clerk,  John  Blackwell. 

For  the  Respondents,  Sir  SamL  Romilly,  John  Mac/arlaac 

Note. — Ureported  in  the  Court  of  Session. 


1819. 


TUB  DlfKE  OF 
ARGYLL,  &C. 
V. 
l_     LAMOIfT. 


[Fac.  Coll.  Vol.  xvii.,  p.  396.] 

George  William,  Duke  op  Argyll; 
James  Ferrier,  Esq.,  his  Commissioner; 
John  MacNeill,  the  elder,  and  John 
MacNeill,  the  younger  of  Gigha ;  Neil 
MacGibbon,  the  elder,  and  Walter 
MacGibbon,  the  younger  of  Glasvar, 

John  Lamont  of  Lamont,  Esq.,    • 


Appellant*; 


Respondent. 


House  of  Lords,  8th  February  1819. 

Superior  and  Vassal — Multiplication  of  Superiors.— Hdi 
that  a  superior  who  had,  in  giving  his  vassal  a  charter,  inctodfli 
separate  feus  in  one  charter,  was  not  entitled  afterwards  to 
sell  the  two  superiorities  separately,  so  as  to  multiply  ma- 
nors on  the  vassal.  Reversed  in  the  House  of  Lords,  and  beU 
that  they  might  still  be  disjoined  by  a  sale  of  the  superiority 
to  two  different  persons. 

The  question  in  this  appeal  was,  Whether  the  Duke  rf 
Argyll  was  not  entitled  to  sell  two  superiorities  of  land  be- 
longing to  him  as  distinct  and  separate  superiorities,  in  con- 
sequence of  having  granted  to  the  vassal  in  the  lands,  a  charter 
including  both  in  one  title,  in  place  of  keeping  them  in  diffe- 
rent charters  as  formerly  ? 
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The  Duke  sold  the  superiorities  separately  to  Messrs  Mac-        1819. 
Jeill  and  MacGibbon ;  and  the  respondent  being  vassal  in  the  THB  DUKB  07 
ands,  brought  an  action  of  reduction  and  declarator  to  set    argyll,  &c. 
side  the  sale  of  these  superiorities,  namely,  the  lands  of     lamont. 
£ilfinan  or  Killinan  and  Mill  of  Auchaphour ;  and  the  lands 
f  Cames,  on  the  ground  that  by  his  titles,  he  had  only  one 
uperior  for  both, — that  he  was  not  in  law  bound  to  have 
aore  than  one  superior  over  him,  and  that  the  vassal  cannot 
>e  compelled  to  acknowledge  more  than  one. 

In  defence,  it  was  stated  that  there  was  no  multiplication 
>f  superiors,  as  the  two  farms  in  question,  had  always  been 
separate  estates,  and  never  consolidated ;  that  the  Duke  of 
Argyll's  commissioner,  who  granted  the  charter  in  question 
to  the  vassal,  Mr  Lamont,  was  only  authorized  to  grant 
charters,  conform  to  the  tenor  of  the  former  charters,  and 
that  the  charter  in  his  favour  in  1791,  if  disconform, 
was  void,  and  that  it  contained  a  clause  saving  the  Duke's 
right. 

A  supplementary  action  was  added,  and  both  actions  having 
9me  before  Lord  Hermand,  his  Lordship  pronounced  this 
iterlocutor: — "Having  heard  parties'  procurators  on  the  April  so,  isii. 
:remit  from  the  Court,  repels  the  defences,  sustains  the 
reasons  of  reduction  in  these  conjoined  process ;  and  finds, 
reduces,  decerns  and  declares,  conform  to  the  conclusions 
of  the  libels." 

The  appellants  gave  in  a  representation  against  this  inter- 

xsutor ;  and  the  Duke  also  brought  an  action  of  reduction 

f*  the  charter  1791,  so  far  as  the  lands  of  Cames  were  con- 

e*ned,  on  the  ground  that  Mr  Ferrier,  the  Duke's  com- 

Qissioner,  had  no  power  to  grant  such  a  charter  under  his 

O1ttmission,  which  authorized  him  only  to  grant  charters, 

(freeably  always  to  the  tenor  of  the  former  charters,  &c.     To 

k*s  last  action,  the  respondent  conjoined  a  process  of  relief 

Bfcinst  Mr  Ferrier,  which  actions  having  been  conjoined, 

*e  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  March  7,1812. 

**^ard   parties'  procurators  in   these  conjoined   actions   of 

Eduction   and   relief,  in  the   action   of  reduction  at  Mr 

t-«amont's  instance,  against  the  Duke  of  Argyll  and  others, 

Refuses  the  desire  of  the  representation  for  his  Grace ;  of 

\  ^ew  reduces,  finds,  decerns,  and  declares,  conform  to  the 

conclusions  of  the  libel ;  in  the  action  of  reduction  at  the 

;  instance  of  the  Duke  of  Argyll,  against  Mr  Lamont,  repels 

M  the    reasons    of   reduction,    assoilzies    the   defender    and 

"  decerns." 
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isi».  On  representation,  his  Lordship  adhered. 


the  dukb  of       ^he  appellants  then  reclaimed  to  the  First  Division  of  th 

abotll,  &o.   Court,  contending  that  there  was  no  ground  for  holding  tbi 

lamont.      the  two  fens  had  been  consolidated ;  whereupon  that  Division 

Jfay!ilS«    °f  tne   Court  pronounced  this  interlocutor:    "The  hori 

Nov.  26, 1812.     ..  x       .  r.  ..  .  /.,.  ..  »       *   . 

"  having  resumed  consideration  of  this  petition,  and  advise 
"  the  same  with  the  answers  thereto,  they  refuse  the  desij 
"  of  the  petition,  and  adhere  to  the  interlocutors  complain^ 
"  against :  Find  the  petitioners  liable  to  the  respondeat  in 
"  expenses,"*  &c. 


*  Opinions  of  the  judges : — 

Lord  Balmuto. — "  These  feus  were  originally  distinct.  The 
superior,  without  consideration  of  any  sort,  threw  them  into  om 
charter ;  and  so  far  did  him  a  great  favour,  but  still  keeping  tat 
reddendo  distinct.  In  so  doing  the  superior  did  not  part  with  bis 
privilege  of  again  separating  and  disposing  of  them." 

Lord  Balgray. — "  I  differ.  It  is  true  the  vassal  could  not  have 
compelled  the  Duke  to  put  these  feus  into  one  charter.  Bat,  in 
fact,  Mr  Ferrier  did  so ;  and  the  Duke  for  fifteen  years  takes  toe 
feu-duties  under  that  charter.  He  must,  therefore,  be  held  as  the 
Duke's  vassal.  As  commissioner,  Mr  Ferrier  had  power  to  renew 
rights  in  any  form,  though  not  to  grant  new  feus.  Now,  being 
once  possessed  of  a  feudal  investiture,  the  vassal  is  entitled  to  rest 
on  it,  as  a  consolidation  of  the  several  feus  made  with  consent) 
and  by  the  will  and  act  of  the  superior.  If  the  vassal  were  now 
to  insist  for  separate  charters  of  these  feus,  the  Duke  is  not  obliged 
to  give  them.  If  that  be  good  on  the  one  side,  it  must  be  so  on 
the  other.  The  favour  of  law  is  with  the  vassal.  He  is  enthW 
to  the  advantage  of  an  oversight  even,  if  there  is  no  fraud  on  to 
part." 

Lord  President  Hope. — "  I  agree  with  Lord  Balgray.  The 
separate  reddendos  must  remain  separate,  unless  in  case  oft 
barony.  As  reddendos  often  are  so  various,  it  seems  necessary  to 
keep  them  distinct.  They  are  always  kept  up  till  the  end  of  time, 
as  in  the  famous  Lennox  retours.  This,  then,  is  one  individssl 
charter,  homologated  by  the  Duke.  In  truth,  unless  the  Duke 
meant  to  consolidate  for  the  future,  his  charter  had  no  meaning 
and  he  did  no  favour.  What  good  deeds  Lamont  did  to  the  Pake 
we  don't  know ;  I  cannot  say  whether  it  was  a  gratuitous  deed 
or  not." 

Lord  Armadale. — "I  agree  with  Lord  Balmuto.  Superion 
cannot  divide  one  original  and  simple  feu.  But  here  the  feus  weft 
distinct,  and  were  thrown  into  one  charter,  to  save  expense  oolj, 
and  without  any  view  otherwise  to  alter  their  situation." 
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The  Court  having  been  divided  in  pronouncing  this  inter-        isifc 
xotor,  the  appellants  presented  another  reclaiming  petition,  TBB  DUKB  or 
ontending,  1st,  The  question  regarded  two  separate  feus,  not   AMTJL»  &c- 
iiited.    2d,  That  therefore  there  was  no  consolidation  of     lamont. 
bene  feus.     3d,  That  the  Duke's  commissioner  had  no  powers 
>  consolidate  these  two  feus.    4th,  The  want  of  consent  from 
lie  Duke.     5th,  The  want  of  consideration ;  and,  6th,  That 

0  approbation  or  homologation  on  his  part  had  taken  place ; 

nd  it  was  also  discovered  at  this  stage,  that  no  sasine  had  Feb.  18,  i8is. 
allowed  on  the  Charter  1791  in  favour  of  Mr  Lamont,  and  a 
ale  of  the  dominium  utile  of  the  lands  of  Kilfinan,  by  Mr 
jamont  to  Mr  Cathcart,  had  taken  place. 
The  Court  pronounced  this  interlocutor :  "  Alter  the  inter- 
locutor reclaimed  against,  in  so  far  as  relates  to  Messrs 

1  MacNeill  and  MacGibbon ;  sustain  the  defences  for  them 
*in  the  actions  at  Mr  Lamont's  instance,  assoilzie  them  from 
:t  the  conclusions  of  the  libel  and  decern  ;  find  them  entitled 
'*  to  expenses ;  and  with  respect  to  the  actions  at  Lamont's 
4  instance  against  the  Duke  of  Argyll  and  Mr  Ferrier,  remit 
K  to  the  Lord  Ordinary  to  hear  parties'  procurators  further, 
"and  to  do  therein  as  to  him  may  seem  proper."* 

(The  opinions  of  the  Bench  being  equally  divided,  Lord  Her- 
Bttnd  was  called  in.) 
Lord  Hermand. — "  I  am  clear  for  adhering/9 
Hwrfa  Coll.  Session  Papers,  vol.  cxv.  . 

*  Opinions  of  the  Judges : — 

Lokd  Gillies. — "  There  were  substantial  reasons  formerly  for 
the  rule  as  to  multiplying  superiors,  because  it  doubled  the  very 
onerous  services  of  the  vassal,  but  these  are  inapplicable  now. 
Separatim.  These  two  persons  bought  these  superiorities  bond  fide, 
tithout  any  knowledge  of  this  new  charter  to  Lamont,  which  I 
observe  was  not  then  (if  yet)  followed  with  infeftment.  Till 
•sine  it  is  not  ultra  vires  of  the  superior  to  sell  those  superiorities. 
Umont  had  not,  therefore,  a  completed  feudal  right  under  the 
tarter  in  regard  to  one  of  these  feus.  The  state  of  his  right  is 
M>t  intrinsically  or  really  altered.  It  is  just  the  common  case  of 
i  doable  right  and  the  first  grantee  infeft.  So  that,  without  going 
oto  the  question  of  union  of  the  two  feus,  I  am  for  sustaining  the 
efences  for  MacNeill  and  MacGibbon  on  that  ground.  The  other 
tatter  of  the  union  can  only  be  tried  if  Lamont  shall  persist  in 
n  action  of  damages  against  the  Duke,  for  selling  the  superi- 
•itiee." 

Lord  Armadakk. — "  The  feus  and  the  services  are  still  kept 
stinct  in  the  new  charter." 
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1819.  The  respondent  then  reclaimed,  and  in  consequence  of  tl 

the  dukb  of  death  of  some  of  the  judges,  it  came  to  be  advised  befoi 


ARGYLL,  &0. 

V. 

LAMONT. 


Lord  Craig. — "  I  am  of  the  same  opinion." 

The  Lord  President  (Hope). — "  I  was  at  first  for  the  into 
locutor  as  I  then  understood  the  facts.  But  I  find  now,  tk 
Lamont  is  not  yet  infeft,  so  that  in  competition  with  the  two  pi* 
chasers,  Lamont  cannot  prevail.  There  is,  no  doubt,  an  ulterl 
question  of  warrandice  against  the  Duke,  but  that  is  not  h^j 
and  has  never  been  heard  before  the  Lord  Ordinary,  so  I  am  £ 
altering  as  to  MacNeill  and  MacG-ibbon,  with  expenses,  and  remi, 
to  the  Ordinary  to  hear  on  the  question  of  warrandice." 

Hume's  Collection  0/ Session  Papers,  vol.  cxix. 

Lord  Gillies. — "  These  feus  were  distinct  formerly.  It  was 
supposed  the  Duke  of  Argyll,  by  the  entail  of  his  estate,  would 
not  have  power  to  sell  these  superiorities.  Therefore  he  did  not 
object  to  accommodate  his  friend,  Mr  Lamont,  by  putting  these 
two  superiorities  into  one  charter. 

'*  There  is  some  thing  very  like  an  error  m  subsUmtiaUbuSy  there- 
fore, here,  but,  perhaps,  that  is  not  sufficient  to  set  it  aside  on  that 
ground. 

"  There  seems,  to  have  been  no  infeftment  on  the  charter  to 
Lamont.  It  is,  therefore,  only  a  nudum  pactum  according  to  Craift 
from  which  the  granter  might  resile.  But  still,  nobody  looking  at 
the  records  could  know  any  thing  of  this  charter.  Until  Lamont 
was  infeft,  the  Duke  was  not  barred  from  granting  these  feofl  to 
the  defenders,  for  until  infeftment,  that  was  not  ultra  vires  of  the 
Duke. 

"  Perhaps  the  pursuer  may  bring  an  action  against  the  Duke, 
but  I  suspect  he  will  not  make  much  of  this.  A  charter  or  a 
disposition  not  clothed  with  infeftment,  cannot  affect  the  right  of 
third  parties." 

Lord  Balmutto. — Same. 

Lord  Armadale. — Same.  "  They  are  not  mixed,  but  stated 
as  separate  feus  in  the  charter." 

The  Lord  President. — "  As  there  was  no  infeftment  in  the 
person  of  Lamont,  I  now  think  the  interlocutor  wrong.  Ifno 
had  been  infeft,  it  might  have  been  very  different. 

"  The  damages  may  be  remitted  to  the  Lord  Ordinary." 

CampleWs  Session  Papers. 

At  advising,  23d  June  1813, 

Mr  Mackenzie  said,  "  The  case  reported  by  Elchies,  No.  % 
superior  in  vassal,  I  think  is  a  case  in  point,  and  seems  to  offer  a 
strong  answer  to  the  plea,  that  the  right  was  personal,  becaaft 
there  it  was  found,  that  the  personal  clauses  were  binding  on  the 
purchaser." 
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ee  judges,  Lord  Succoth  declining,  in  consequence  of  rela-        181&« 
ishlp  to  Mr  MacNeill.     By  a  majority  of  two  against  one  THE  00„  OF 
j  interlocutor  was  pronounced :   "  Alter  the  interlocutor   abotll,  Ac. 
claimed  against,  and  in  the  action  of  reduction  at  Mr      lamowt. 
i&mont's  instance,  against  the  Duke  of  Argyll  and  others,  June  ^  1813« 
jduce,  decern,  and  declare  in  terms  of  the  conclusions  of 
le  libel ;  and  in  the  reduction  at  the  instance  of  the  Duke 
F  Argyll  against  Mr  Lamont,  repel  the  reasons  of  reduc- 
on,  assoilzie  the  defender,  and  decern :  Find  the  respond- 
ats  liable  in  expenses  to  the  petitioner,  appoint  an  account 
lereof  to  be  given  in,  and  remit  to  the  auditor  to  tax  the 
une,  and  to  report ;  and  supersede  extract  until  first  box- 
ay,  in  the  ensuing  vacation,"*  &c. 

Against  these  interlocutors  the  present  appeal  was  brought 
the  appellants  to  the  House  of  Lords. 
Pleaded  for  the  Appellants. — 1st,  The  rule  of  the  feudal 
f,  that  the  vassal  cannot  be  compelled  to  acknowledge 
re  than  one  superior  for  one  feu,  does  not  apply  in  this 
e,  where  there  are  two  feus  granted  at  different  times  to 
»rent .  persons,  for  payment  of  different  feu-duties  and 
ualties  which  have  passed  through  various  vassals  by 
urate  titles,  and  have  only  been  included  in  one  recent 
uter,  granted,  not  for  consolidation,  no  such  form  as  to 
teriorities  being  known  or  practised,  or  even  spoken  of,  but 
other  purposes.  2d,  Suppose  such  form  of  consolidation 
s  competent,  Mr  Lamont  is  not  in  a  situation  to  avail 
welf  of  it,  for  this  reason,'  that  he  is  not  the  Duke's  vassal, 
not  being  infeft  in  the  lands  of  Kilfinan,  one  of  the  feus ;  it 
herefore  impossible,  that  these  lands,  in  hcereditate  jacente  of 
(last  vassal,  Mr  Lamont,  can  unite  or  consolidate  with  the 
ds  of  Cames,  which  stand  vested  in  the  person  of  Mr 
mont,  as  vassal.  3d,  The  single  charter  in  which  the 
ds  were  so  included,  was  not  granted  by  the  Duke  of 
gyll,  but  by  his  commissioner  or  steward,  who  had  no 
srer  to  grant  a  charter  different  from  former  charters,  and 
particular,   no   power  to   give  the  vassal  what  did  not 


Lord  Hermand. — "  The  case  from  Lord  Elchies  seems  de- 
re." 

Thk  Lord  President. — "  I  come  now  back  to  my  first  opinion, 
was   misled   formerly  by   a  specialty   mentioned   by    Lord 
ies,  in  which  I  now  think  there  was  nothing.'* 
It  is  stated  in  the  Faculty  Collection,  that  the  case  was  de- 
d  on  the  general  question  of  law. 
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1819.  formerly  belong  to  him,  i.e.,  the  right  to  insist  in  his  preae 
i-he  dure  of  challenge.  If  there  could  he  a  doubt  on  this  subject,  it  con 
argtll,&c.  onjy  be  resolved  by  the  tenor  of  the  original  charters,  ai 
lamomt.  these,  surely,  give  no  support  to  what  is  here  demande 
4th,  No  consent  was  asked  or  given,  either  by  the  Duke  < 
his  steward,  to  grant  a  charter  such  as  Mr  Lamont  constm 
his  one  to  be ;  no  agreement  of  the  kind  was  proposed 
spoken  of;  and  no  consideration  paid  or  offered  for  such 
grant.  The  parties  could  not  have  done  such  a  thing  if  tin 
had  even  agreed,  because  they  could  not  disunite  the  lane 
from  the  baronies  to  which  they  belonged,  and  make  a  nei 
creation  of  them,  no  subject  being  possessed  of  such  a  power 
5th,  No  sasine  having  followed  upon  the  charter  1791,  tjic 
rights  of  the  appellants,  Messrs  MacNeill  and  MacGibbaa 
who  purchased  the  superiorities  on  the  faith  of  the  records 
and  stand  duly  infeft,  cannot  be  affected  by  that  latent 
charter.  They  are  secure  and  made  preferable  by  the  Act 
1693,  c.  13. 

Pleaded  for  the  Respondent. — It  is  a  fundamental  pruiciplrf 
in  the  law  of  Scotland,  that  a  superior  cannot  multiply  rope 
riors  upon  his  vassal.  This  is  so  invariably  true,  that  it  ma; 
be  legitimately  argued,  that  when  a  vassal  acquires  from  tfi 
superior  separate  feus  at  different  times  and  in  different  parti 
that  would  not  authorize  or  entitle  the  superior  to  split  tb 
superiority,  and  oblige  his  vassal  to  hold  of  different  rope 
riors.  After  the  charter  granted  to  the  respondent  in  1791 
which  clearly  and  unequivocally  united  the  two  feu  right 
into  one  feu,  it  was  ultra  vires  of  the  Duke  to  disunite  then 
and  sell  them  to  two  distinct  superiors.  The  Duke's  co0- 
missioner  must  be  presumed  to  have  had  the  consent  of  the 
Duke  to  the  charter  so  framed ;  and  this  is  still  more  to  be 
presumed  from  the  late  and  the  present  Duke  having  hooo> 
legated  this  charter,  by  receiving  the  feu-duties  of  Kilfinii 
and  Cames  in  cumulo  for  a  period  of  many  years. 

It  was  ordered  and  adjudged  that  the  said  interlocotoo 
complained  of  in  the  said  appeal  be,  and  the  same 
are  hereby  reversed  :  And  it  is  further  ordered  that  the 
interlocutor  of  the  Lords  of  Session  of  the  18th  FebrutfJ 
1813,  in  the  said  appeal  mentioned,  in  so  far  as  relatei 
to  Messrs  MacNeill  and  MacGibbon,  be,  and  the  satt 
is  hereby  affirmed,  excepting  in  so  far  as  finds  thai 
entitled  to  their  expenses :  And  it  is  hereby  declared 
that  in  consequence  of  this  judgment  reversing  the  ii 
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terlocutors  complained  of  in  the  appeal,  the  remit  to  the        *8i9. 
Lord  Ordinary  to  hear  parties'  procurators  further,  be  THE  DUW:  or 
superseded.  argyll,  &c 


For  the  Appellants,  Wm.  Adam,  John  Connell,  Geo.  Cran~ 

stouiu 
For  the  Respondent,  J.  H.  Mackenzie. 


V, 
LAMONT. 


Campbell's 
trusters 

V. 
CAMPBELL. 


The  Trustees  of  the  late  Duncan  Camp-  1819. 

bell  of  Glendaruel,  Esq.,  .  .     Appellants ; 

Alexander  Campbell  of  Ballochyle,  Esq.,  Respondent. 

House  of  Lords,  18th  February  1819. 

Property — Right  of  Feruy — Usage — Grant. — The  respond- 
ent claimed  a  right  of  ferry  from  Dunoon  to  the  opposite  shore 
of  the  firth  of  Clyde,  which  he  stated  he  had  possessed  both  by 
immemorial  usage,  and  by  express  grant,  for  a  period  of  1.50 
years  undisturbed.  This  right  included  the  Kirn,  and  points 
elsewhere  on  the  Dunoon  side.  The  appellant  had  no  express 
grant  of  ferry ;  but  as  Kirn  was  within  his  property,  he  chose  to 
erect  a  public  ferry  there,  contending  that  a  proprietor  of  one 
barony  cannot  by  law  prevent  the  erection  of  another  ferry  over 
the  same  water  beyond  his  bounds.  In  an  application  for  in- 
terdict (injunction),  held  the  respondent  entitled  to  prevent  the 
erection  of  such  ferry.     Affirmed  in  the  House  of  Lords. 

Attached  to  the  respondent's  property  in  that  district  of 

Argyll  called  Cowal,  there  is  a  right  of  ferry  between  the 

tillage  of  Dunoon  and  the  opposite  shore  of  the  Clyde.     This 

light  he  enjoyed  by  a  series  of  charters  granted  by  the  Argyll 

ftmily  from  1658  downwards,  which  expressly  conveyed  the 

right  of  ferry,  and   he  had  exclusively  possessed  this  right 

Until  very  recently,  that  the  late  Mr  Campbell  of  Glendaruel 

W  attempted  to  participate  in  the  profits  of  the  ferry,  by 

establishing  a  rival  ferry  at  the  Kim,  Dunoon,  for  transport- 

•ng  cattle,  goods,  and  passengers  for  hire. 

The  respondent  presented  a  petition  to  the  sheriff  for  inter- 
dict, upon  which,  after  due  discussion,  the  sheriff  pronounced 
tfcis  interlocutor : — "  Having  advised  the  petition  and  debate,  Sept.  25, 1812. 
K  together  with  the  whole  charters  produced,  interdicts,  pro- 
hibits and  discharges  John  Black  and  Duncan  Campbell 
of  Glendaruel,  mentioned  in  the  petition,  and  all  others 
employed  by  them  or  either  of  them,  from  ferrying  any 

VOL.  VI.  2  D 
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1819. 


CAMPBELL'S 
TBUSTEEB 


Mar.  10,1813. 


"  person,  cattle,  or  goods  for  hire  from  the  place  called  1 
"  Kirn,  across  the  firth  of  Clyde,  until  they  show  they  hi 
"  a  right  so  to  do." 
campbell.  An  advocation  having  been  brought  to  the  Court 
Session,  the  Lord  Ordinary  pronounced  this  interlocutor : 
"  Finds  it  sufficiently  established,  that  in  virtue  of  anci« 
"  charters  derived  from  the  family  of  Argyll  who  were  p 
"  sessed  of  various  regalities  and  baronies  erected  into 
"  earldom,  the  pursuer  and  his  predecessors  have  long  p 
"  sessed  a  right  or  privilege  of  ferry  which  is  usually  exercia 
"  between  the  port  and  lands  of  Dunoon  and  the  oppoa 
"  side  of  the  river  or  firth  of  Clyde :  Finds  it  asserted  b 
"  the  pursuer,  and  not  denied  on  the  other  side,  that  in  th 
"  exercise  of  this  right,  he  and  his  predecessors  were  not  cob 
"  fined  to  the  lands  belonging  to  them  (barony  of  Dunoon 
"  but  occasionally  made  use  of  the  landing-place  at  the  Kin 
"  and  elsewhere,  when  necessary ;  and,  farther,  that  th 
li  defender,  who  also  holds  his  lands  of  the  family  of  Argyll 
"  though  situated  in  a  different  barony,  has  no  right  of  feny 
"  and  until  a  very  late  period,  never  pretended  to  exercise  sod 
"  right :  Finds  that  with  a  view  to  the  police  and  to  th 
"  safety  of  the  lieges,  no  new  ferry  or  ferry  boat  can  b 
"  warrantably  established,  especially  in  such  a  situation  t 
"  that  in  the  river  or  firth  of  Clyde,  opposite  to  the  propertie 
"  of  the  parties,  until  the  same  has  been  examined  an< 
"  approved  of,  and  the  fares  settled  by  the  justices  of  th 
"  peace  and  commissioners  of  supply,  as  authorized  by  law 
"  Finds  that  under  all  these  circumstances  the  pursuer  v* 
"  authorized  in  following  out  his  own  right,  to  apply  to  th 
"  Judge  Ordinary  for  the  purpose  of  maintaining  the  p» 
"  session  as  it  had  been  enjoyed  for  a  long  period ;  therefore 
"  refuses  the  representation  and  additional  representatka 
u  and  adheres  to  the  interlocutor  represented  against ;  fini 
"  the  representer  liable  in  expenses ;  allows  an  acconnl 
"  thereof  to  be  given  in,  and  remits  to  the  auditor  to  UJ 
"  the  same." 

On  reclaiming  petition  to  the  Second  Division  of  th 
Court,  their  Lordships  pronounced  an  interlocutor  adhering 
and  on  second  petition  they  pronounced  this  interlocutor :- 
"  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  asi 
"  continues  the  interdict,  and  finds  expenses  due ;  and  refa 
"  the  desire  of  the  petition  to  that  effect ;  but  find  it  unnece 
"  sary  to  determine  as  to  the  other  findings  in  the  interlocal 
"  of  the  Lord  Ordinary." 


Dec.  2, 1813. 


Jan.  18, 1815. 
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Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1st,  The  respondent  never  pro- 
duced or  referred  to  any  legal  title  in  his  person  to  support 
him  in  the  very  entrance  of  this  action.  He  was  the  original 
pursuer;  and  it  is  the  universal  rule  in  practice,  that  the 
pursuer,  especially  when  litigating  about  an  heritable  right, 
is  bound  to  prove  a  valid  and  unexceptionable  title  in  his 
own  person.  The  title,  however,  of  the  respondent,  instead 
of  giving  him  the  right  of  ferry  within  the  territory  in  which 
the  appellants'  station  is  situated,  is  absolutely  exclusive  of  such 
right.  The  charter  founded  on  gave  him  a  conveyance  merely 
to  u  illam  cymbam  transfertoriam  vulgo  vocat,  the  ferry  boat 
u  of  Dunoon,  cum  domibus,  aedificiis,  et  terris  eidem  pertinen, 
u  et  adjacen,  &c,  jacen.  in  baronia  de  Dunoon."  The  pro- 
perties and  rights  thus  conveyed,  are  such  as  lie  or  take 
their  origin  within  the  barony  of  Dunoon  ;  but  the  appellants' 
lands  do  not  lie  within  that  barony.  On  the  contrary,  by 
charter  1680,  six  years  after  the  respondent's  charter,  they 
ire  described  to  lie  within  a  different  barony  altogether. 

2d,  There  is  no  rule  or  precedent  in  the  law  of  Scotland, 
which  has  declared  that  the  proprietor  of  one  barony,  having 
a  right  of  ferry,  can  legally  prevent  the  establishment  of  a 
fary  over  another  part  of  the  same  water  or  channel  opposite 
to  a  different  barony.  This  has  never  yet  been  found  in 
Scotland.  And  if  it  has  not,  the  appellants  submit  that 
parties  who  have  acquired  their  lands  under  a  belief  that  they 
were  free  from  restraint,  cannot  now,  with  justice,  be  put  under 
any  limitation  in  the  use  of  their  property. 

3d,  Neither  could  grounds  of  public  interest  be  founded  on 
to  justify  the  interdiction  of  the  passage  boats  belonging  to  the 
appellants'  constituent.  On  the  contrary,  the  establishment 
rf  the  appellants'  right  would  have  been  of  essential  benefit 
to  the  public,  and  the  situation  of  the  property  must  carry 
conviction  of  the  utility  of  the  establishment. 

4th,  At  all  events,  the  interdict,  by  the  interlocutors  ap- 
pealed from,  has  been  granted  in  too  general  and  broad  terms. 
The  interdict  is  broad  and  unqualified,  prohibiting  the  ap- 
pellants or  their  tenant  "  from  ferrying  any  person,  cattle  or 

*  goods  for  hire,  from  the  place  called  the  Kirn  across  the 

*  firth  of  Clyde."  But  the  respondent's  right  of  ferry  extends 
<mly  from  the  barony  of  Dunoon  to  a  station  called  the  Cloich 
m  the  opposite  side  of  the  channel,  while  the  interdict  is  made 
to  apply  to  no  point  in  particular  on  the  opposite  side,  and, 


1819. 
Campbell's 
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therefore,  may  apply  to  any  fishing  village  on  the  opposi 
side,  of  which  there  are  many. 

Pleaded  for  the  Respondent. — 1st,  The  respondent  has  i 
indisputable  right  to  the  ferry  of  Dunoon,  in  all  the  exte 
to  which  it  has  been  exercised  in  time  past,  whether  by  hii 
self  or  his  ancestors ;  and  from  time  immemorial  this  usaj 
has  extended  to  the  point  of  Kirn. 

2d,  Independent  of  such  usage,  he  is  entitled,  at  commc 
law,  to  interdict  and  put  down  any  ferry  which  is  attempt; 
to  be  established  so  close  in  his  vicinity,  as  necessarily 
interfere  with  his  ferry. 

3d,  Besides,  by  their  charters,  the  appellants  can  show  r 
right  to  set  up  a  ferry  at  the  Kirn ;  while,  by  the  respondent 
grants  and  charters,  there  is  an  express  right  of  ferry  con- 
ferred. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  said  interlocutor  of  the 
18th  January  1815  complained  of  be,  and  the  same  U 
hereby  affirmed :  And  it  is  further  ordered  and  adjudged 
that  the  other  interlocutors,  so  far  only  as  they  are  ad- 
hered to  by  the  said  interlocutor  of  the  18th  Januarj 
181 5,, be,  and  the  same  are  hereby  affirmed,  and  that  th< 
appeal  be  dismissed. 

For  the  Appellants,  John  Clerk,  John  Cuninghame. 
For  the  Respondent,  John  Cay,  Henry  Davidson, 


1819. 


TnOMAS  Meek,  Writer  in  Glasgow,  Appellant ; 

k       Thomas    Mitchell    &    Company,    and) 
l, &o.      JoHN    Harper,   Thread   Manufacturers)*    Respondents. 
in  Glasgow,  .  .  ) 

House  of  Lords,  26th,  April  1819. 

Act — Contravention  of — Illegal  Seizure. — The  Act  28  G&- 
III.  c.  1 7,  made  certain  regulations  in  regard  to  the  manofrc* 
ture  of  linen  thread,  otherwise  called  Nun's  thread,  and  die 
respondents,  manufacturers  of  that  thread,  were  alleged  to  haft 
committed  a  breach  of  these  regulations.  Held  that  they  had 
committed  no  breach  of  these  regulations,  and  ordained  that 
the  seized  thread  be  restored,  reserving  claim  for  damages  as  far 
an  illegal  seizure.     Affirmed  in  House  of  Lords. 

This  was  an  action  brought  by  the  appellant,  as  procurator- 
fiscal  of  the  Justice  of  Peace  Court  of  the  Lower  Ward  o1 
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Lanarkshire,  founded  on  the  provision  of  an  Act  of  Parlia-        181& 
ment,  28  Geo.  III.  c.  17,  in  regard  to  the  manufacture  of       MEEK 
linen  thread  of  a  certain  fineness,  which  Act  fixed  the  size  of  MITCH^L  &0 
the  "  reel  used  in  reeling  or  making  up  that  kind  of  thread 
"  commonly  called  ounce  or  nun's  thread,"  and  also  fixing 
that  it  "  shall  be  one  yard  or  thirty-six  inches  in  circumfe- 
"  rence,"   and  declaring  that  any  person  who  shall  use,  in 
reeling  or  making  ounce  or  nun's  thread,  a  reel  less  than  one 
yard  or  thirty-six  inches  in  circumference,  should  be  con- 
victed of  an  offence,  and  subjected  in  the  forfeiture  of  the 
thread  and  the  penalties  of  the  Act. 

The  respondents  had  been  charged  with  committing  a 
breach  of  these  regulations,  when  the  present  complaint  was 
brought  before  the  justices.  The  thread  so  manufactured  was 
ordered  to  be  taken  possession  of  under  a  warrant. 

The  petition  was  allowed  to  be  answered,  and  when  advised, 
a  proof  ordered  and  judgment  pronounced,  and  in  an  advo- 
cation of  this  judgment  to  the  Court  of  Session,  the  Court 
pronounced  this  interlocutor  : — "  Upon  report  of  Lord  Glen-  May  26» 181*- 
"lee,  Ordinary,  and  having  advised  the  mutual  informations, 
u  the  Lords  advocate  the  cause,  find  in  terms  of  the  inter- 
u  locator  of  the  justices,  that  the  thread  as  made  up  and  sold 
u  by  the  defenders,  is  not  contrary  to,  nor  any  evasion  of  the 
u  Act  of  Parliament  libelled  on ;  therefore,  ordain  the  seized 
a  thread  to  be  restored  to  the  defenders  respectively ;  assoilzie 
u  them  from  the  conclusions  of  the  action,  and  decern :  Find 
*  the  pursuer  liable  in  the  expense  of  procedure,  both  in  this 
u  Court  and  before  the  justices,  and  remit  to  the  auditor  to 
u  report  on  the  account  thereof  when  lodged :  Find  it  un- 
necessary to  pronounce  any  deliverance  on  the  petition  and 
complaint  for  the  defenders,  and  reserve  to  the  parties  to 
u  be  heard  on  the  question  of  the  legality  or  illegality  of  the 
seizure  in  the  action  of  damages  brought  by  the  defenders 
u  against  the  pursuer." 
On  reclaiming  petition  the  Court  adhered.  ***>.  i*  1815. 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 
After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed,  with 
£50  costs. 

For  the  Appellant,  *$/>•  Saml.  Tioinillu^  Andrew  Skene. 

For  the  Respondents,  Fra.  Ilunur,  Jus.  iiruhame. 
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CLARK,  &C. 


v!  [Fac.  Coll.,  vol.  xix.,  p.  676,  et  Dickson  on  Eviden 


CALLENDER, 


p.  308.] 

Alexander   Clark,  Writer  in    St  An-- 
drews ;  James  Clark,  Farmer  at  Alcon- 
burry;    Betty  Clark,  wife  of  John 
Walker,  and  him  for  his  interest ;  and 
Margaret  Clark,  Tenant  in  Dron, 

Joun  Callender  of  Lady's  Miln  ;  Alex- 
ander Callender  of  the  Falkirk  Bank; 
James  Aitken,  Writer  in  Falkirk,  and 
JonN  Ker,  Writer  to  the  Signet,  sur- 
viving and  accepting  Trust-Disponees  and. 
Executors  of  the  deceased  Alexander 
Callender,  late  Grazier  in  Falkirk, 


►    Appell 


Respm 


House  of  Lords,  16th  June  1819. 

Contract  of  Sale  of  Wheat — Parole  Evidence — ( 
tency  of  Appeal — Wager. — The  original  bargain  in 
to  a  sale  of  wheat  was  constituted  by  writing;  but 
transferred  and  conveyed  his  interest  in  this  bargain  to 
ander  Callender,  grazier,  without  any  writing.  Hel< 
That  it  was  incompetent  to  prove  by  witnesses  the  tran 
conveyance  of  that  party's  interest  in  the  contract  so  const 
And  (2d)  That  parole  testimony  was  inadmissible  to  pr< 
constitution  of  an  obligation  of  relief,  assuming  that  t 
been  the  character  of  the  transaction  entered  into. 
Question,  Whether  this  was  a  wagering  transaction.  (4t 
jection  to  the  competency  of  this  appeal,  sustained  as  to 
the  interlocutors,  but  repelled  quoad  ultra. 

On  the  8th  of  December  1804,  a  transaction  was  e 
into  between  Mr  James  Gibson,  Writer  to  the  Signet, 
one  part,  and  Mr  Bayne,  then  Provost  of  Cupar,  Mr  A 
writer,  there,  and  Mr  Christie  of  Foodie,  on  the  oth< 
garding  a  sale  of  wheat,  the  terms  of  which  were  redu 
writing,  and  were  as  follows :  "  Provost  Bayne,  Mr 
"  ander  Christie,  and  Mr  George  Aitken,  bind  themse 
"  deliver  to  Mr  Gibson  1000  bolls  of  best  Fife  wheal 
"  year,  for  ten  years,  the  first  delivery  to  be  in  Fel 
"  1806,  for  crop  1805,  or  to  pay  the  highest  Fife  fiars 
"  for,  in  their  option,  for  which  Mr  Gibson  obliges  1 
"  to  pay  them  30s.  a  boll,  or  pay  the  diiference  betwe< 
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u  and  the  price  of  the  highest  Fife  fiars,  if  the  fiars  are  below        18U>. 
"  30s.     This  is  to  be  extended   on  stamped  paper  by  Mr    CLAnR  &c. 
u  Greenlaw,     Cupar,  8th  December  1804.  »•' 

(Signed).       "  Jas.  Gibson.  cilmwdr*, 

"  Will.  Bayne. 

"  Geo.  Aitken. 

"  Alex.  Christie." 

This  missive  was  afterwards  engrossed  on  stamped  paper 
in  more  regular  form. 

Some  time  ^afier  this,  the  late  Patrick  Clark,  the  father  of 
the  appellants,  met  Mr  George  Aitken,  one  of  the  parties  to 
the  above  contract,  in  Cupar,  and  purchased  from  him  his  share 
rf  the  agreement  by  exchanging  missives,  in  these  terms : 
u  I  agree  to  accept  of  your  share  of  your  bargain  with  Mr 
u  Gibson  for  the  delivery  of  1000  bolls  of  wheat  at  30s.,  or 

paying  the  Fife  fiars,  and  offer  you  £40  for  your  bargain. 
u  Yours,  &c. 

(Signed)        "  Patrick  Clark. 

u  Wm.  Bayne,  witness. 

u  Jas.  Thomson,  witness. 
a  Cupar,  4th  Feby.  1805." 

<c  Mr  Clark,  I  accept  of  your  offer,  the  £40  payable  at 
"Candlemas  1805.     Yours,  &c. 

(Signed)        "  George  Aitken." 

Shortly  after  this  latter  bargain,  Mr  Clark  had  a  party 
*ith  him  at  dinner  in  his  house  at  Dron,  among  whom  was 
the  respondents'  constituent,  the  late  Alexander  Callender, 
grazier  at  Falkirk.  In  the  course  of  conversation  Mr  Clark 
happened  to  mention  the  bargain  he  had  made,  in  regard  to 
the  wheat,  and  stating  his  regret  about  it,  adding  that  he 
feared  it  would  not  turn  out  so  advantageous  as  was  expected. 
Upon  which  Mr  Callender  stated  that  he  thought  he  had 
j  made  a  very  good  bargain,  so  much  so,  that  he  would  be 
happy  to  take  it  off  his  hands.  Mr  Clark  accepted  of  this 
offer.  No  writing  passed  between  them.  The  only  cere- 
mony was  the  shaking  of  hands  as  evidence  that  it  was  so 
•greed  on  between  them. 

It  was  with  reference  to  this  last  bargain  more  directly, 

that  the  present  question  was  raised,  but  it  resulted  out  of  an 

action  brought  by  Mr  Gibson  against  Mr  Aitken,  who  resisted 

implement  of  the  contract  on  the  ground,  that  it  was  not  n 

fair  agreement  but  a  gambling  transaction  or  bet ;  Mr  Aitken, 
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1819.        on  his  part,  brought  a  process  against  Mr  Clark,  and  Mr 
clark,  &c.    Clark  brought  the  present  action  against  Mr  Callender  (who 
callkndeb    seem8  to  have  ^ied  during  the  action),  concluding  for  pay- 
dec.     '    ment  of  the  £40  agreed  on  for  the  transfer  of  his  interest, 
and  also  to  implement  and  fulfil  to  the  said  James  Gibson,  or 
to  the  said  George  Aitken,  his  said  share  of  George  Aitken's 
part  of  the  said  bargain. 

Issues  were  ordered  to  be  framed  to  be  tried  by  jury.  The 
following  issues  were  sent  to  trial. 

"  Whether  the  defender  did,  in  or  about  the  month  of 
"  February  1805,  enter  into  an  agreement  with  the  pursuer, 
"  to  relieve  him  from,  and  take  upon  himself,  the  said  defender, 
"  a  certain  bargain  set  forth  in  the  summons,  bearing  date 
"  the  8th  December  1804,  between  Mr  George  Aitken  of 
u  Cupar  in  Fife,  and  others,  and  Mr  James  Gibson,  Writer 
"  to  the  Signet,  respecting  wheat  or  the  price  of  wheat;  from 
"  which  bargain  the  said  pursuer  had,  before  the  said  month 
u  of  February,  relieved  the  said  George  Aitken  ? 

"  Whether  the  defender  did  not,  at  the  same  time,  agree  to 
"  pay  the  sum  of  £40  sterling,  to  the  said  pursuer,  or  to  the 
"  said  George  Aitken,  on  condition  of  the  bargain  being 
July  10, 1818.    "  made  over  to  him,  the  defender  1" 

On  the  trial,  the  following  verdict  was  found  for  the  pur- 
suer on  both  issues:  "  The  jury  say,  upon  their  oath,  That, 
"  in  respect  of  the  matters  of  the  said  issues  proven  before 
"  them,  they  find  for  the  pursuer  on  both  issues."  The  Jury 
Court,  in  applying  the  verdict,  reserved  objection  to  the  com- 
petency of  parole  testimony  in  this  case,  as  appears  by  the 
following  entry  of  the  objection  and  reservation :  "  Objected 
"  to  the  competency  of  parole  testimony  in  this  case,  that 
"  the  contract  sought  to  be  established  against  the  defender, 
"  was  of  such  a  nature,  importance,  and  duration,  that  it 
"  could  not  be  constituted  without  writ ;  that  it  was  a  con- 
"  tract  substantially  for  payment  of  money,  which  could  not 
"  be  proved  or  constituted  by  the  law  of  Scotland  without 
"  writ ;  that  it  was  a  i  bande  or  obligation  of  great  injpor- 
"  '  tance,'  under  the  statute  1579,  chap.  80;  that  it  was  a 
4i  contract  originally  constituted  by  writ,  transferred  to  the 
"  pursuer  by  the  same  mode,  and  could,  therefore,  neither  be 
"  extinguished  nor  farther  transferred,  except  by  writing ; 
"  and  that  these  objections  must  be  understood  as  stated  to 
"  all  the  witnesses  who  might  be  called  to  establish  the  trans- 
u  action  in  question." 

u  Reserved  for  the  consideration  of  the  Court  of  Session 
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this  case."     The  cause  then  being  returned,  the  Lords        1819. 


Session,  on  motion  that  the  verdict  be  set  aside  on  the    CLABK  &a 
tion  of  law,  pronounced  a  judgment  allowing  him  to  show  J? 

b  "  why  the  verdict  in  this  case  should  not  be  set  aside,         &c. 
d  a  new  trial  granted."     And,  after  debate,  the  Court  j^;  S/SS. 
side  the  verdict  accordingly,  and  ordered  a  new  trial. 
he  ground  on  which  the  verdict  was  set  aside,  although 
itated  in  the  interlocutor,  was  the  assumed  incompetency 
arole  evidence,  to  establish  the  bargain,  which  forms  the 
ect  of  the  action. 

>n  a  second  trial,  the  same  evidence  was  tendered,  but 
cted,  and  the  jury  found  a  verdict  for  the  defender  on  both 
e8;  and  on  bill  of  exceptions  being  tendered,  and  taken,  Feb.  1, 1819. 
.  heard,  the  Court  of  Session  pronounced  this  interlocutor : 
"he  Lords  having  heard  counsel,  in  terms  of  the  former  tfar.  9, 1819. 
eliverance,  in  respect  it  appears  from  the  bill  of  exceptions, 
bat  the  pursuer  merely  repeated,  on  the  second  trial,  his 
ffers  of  the  same  sort  of  parole  evidence,  as  had  been  tendered 
nd  received  on  the  first  trial,  and  that  it  had  no  reference  to 
.  proof  of  homologation  or  ret  interventus  following  on  the 
Ueged  agreement,  they  disallow  the  exceptions,  and  declare 
he  verdict  final  and  conclusive,  in  terms  of  the  statute : 
find  the  pursuer  liable  in  the  expense  of  the  discussion 
a  this  Court  on  the  bill  of  exceptions :  allow*  an  account 
bereof  to  be  put  in,  and  remit  the  same  when  lodged,  to  the 
aditor  of  Court  to  tax  and  report." 

From  these  interlocutors  the  present  appeal  was  brought 
the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1st,  The  objection  of  the  in- 
apetency  of  parole  evidence,  however  well  founded  origi- 
ly,  was  by  implication  repelled  by  the  judgment  of  the 
irt  of  Session,  remitting  the  cause  to  the  Jury  Court ;  or 
east,  the  respondents  are  barred  pemonali  exceptione,  from 
bg  it  after  such  remit.  It  was,  from  the  first,  apparent, 
:  there  could  be  no  other  evidence  but  parole  proof  in 
wrt  of  the  conclusions  of  the  present  action,  which  was 
Ued  on  a  verbal  sale  to  Callender  of  the  interest  of  Clark, 
le  original  bargain  with  Mr  Gibson.  It  was  further  dis- 
tly  set  forth  in  the  condescendence,  that  no  other  proof 
to  be  brought  but  parole  evidence.  The  Lord  Ordi- 
,  in  these  circumstances,  by  ordering  answers  to  be 
>d,  directed  to  the  facts  of  the  case,  with  a  view  to  a 
t  to  the  Jury  Court,  virtually  signified  his  opinion,  that 
bjeoti'on  was  unfounded ;  and  it  was  necessarily  repelled, 


V, 
GALLENDER, 
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1819.  when,  after  the  pleading  viva  voce  on  the  point,  the  case  i 
clarr,  &o.  ordered  to  be  prepared  in  terms  of  the  Act  of  Parliament 
the  decision  of  a  jury.  The  same  inference  must  be  dra 
&c.  **  from  the  interlocutor  remitting  the  cause  to  the  Jury  Cm 
after  the  issues  and  the  relative  pleadings  were  reported 
the  Lord  Ordinary  to  the  judges  of  the  Second  Divisi 
The  respondents  were  bound,  at  this  stage  of  the  proce 
ings,  if  not  before,  to  object  to  a  jury  trial,  and  they  w< 
therefore  barred  from  afterwards  insisting  upon  the  ob/t 
tion  to  the  competency  of  parole  proof. 

2d,  But  the  objection  is  unfounded  on  its  merits.  By  tt 
law  of  Scotland,  every  bargain  relative  to  moveables,  may  1 
established  by  parole  proof;  and,  in  particular,  bargains  of  sal* 
may  be  so  established  to  any  extent.  The  authorities  founde 
upon  by  the  respondents,  in  support  of  the  distinction  betweei 
nominate  and  innominate  contracts,  do  not  prove  any  sad 
distinction ;  and  even,  so  far  as  they  go,  they  are  unsupporte 
by  the  decisions  of  the  Court,  which  exhibit  numerous  in 
stances  of  contracts  regarding  moveables,  and  having  » 
known  prestations,  being  proved  by  parole  evidence,  althoagl 
beyond  the  sum  of  100  pounds  Scots.  The  general  rule  of  tb 
law  of  Scotland  is,  that  all  relevant  averments  may  be  proved to 
witnesses,  unless  in  transactions  regarding  land  or  heritable  pro 
perty,  pecuniary  obligations  beyond  the  sum  of  100  pound: 
Scots,  and  certain  other  special  cases,  in  which,  on  ground) 
of  expediency,  parole  proof  has  been  considered  dangerous 
And  there  is  no  authority,  in  the  reported  cases,  for  holding 
that  even  such  a  transaction  as  that  which  was  originallj 
concluded  by  Mr  Gibson,  cannot  be  proved  by  parole  evi- 
dence. 

3d,  Besides,  there  is  no  authority  for  holding  generallji 
that  a  bargain  once  constituted  by  writing,  cannot  be  trans 
ferred  without  writing ;  the  fact  of  its  having  been  put  in  tb 
form  of  a  written  obligation,  is  an  accident  which  cannot 
affect  the  competency  of  the  evidence  of  after-transactiom 
regarding  the  same  subject.  The  authorities  referred  to,  ap$ 
merely  to  cases  where  the  original  transaction  cannot,  by  la* 
be  otherwise  constituted  than  by  written  instrument ;  aw 
even  with  regard  to  these,  it  is  nowhere  laid  down,  that  the 
cannot  be  transferred  without  writing,  the  authorities  cite 
being  merely  applicable  to  the  extinction  of  such  obligi 
tions.  Even  to  this  effect,  parole  evidence  has  been  receive 
when  it  goes  to  establish  facts  which  may,  by  consequenc 
extinguish  the  obligation.     In  the  present  case,  however,  t! 


I 
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Act  to  be  proved  does  not  fall  under  the  rule  or  the  excep-        1819. 
tion,  however  broad  it  may  be,  regarding  the  extinction  of    CL1RKj  &0. 
written  obligations.     The  fact  to  be  proved  here  is  a  sale  of  v- 

1IJ1  1  i     i  i-r.  CALLEItl 

moveables,  and  that  can  be  proved  by  parole.     It  is  not  a         &c 
question  as  to  the  manner,  how  the  extinction  of  a  written 
obligation  may  be  proved. 

4th,  The  transaction  does  not  fall  under  the  only  other 
rule  which  has  been  referred  to  by  the  respondents,  namely, 
the  incompetency  of  proving  obligations  of  relief  by  parole 
evidence.  This  is  an  exception  by  no  means  universal,  as  is 
proved  by  the  case  of  Smollet  in  1793,  where  the  Court  Smoiiet  ©.  Bell, 
unanimously  allowed  a  cautionary  obligation,  deducible  from  12354.  or*  p* 
fccts  and  circumstances,  to  be  proved  by  witnesses.  But  the 
exception  is  totally  inapplicable  here,  as  the  ground  of  action 
is  a  bargain  of  sale,  and  not  of  relief. 

Pleaded  for  the  Respondents. — 1st,  This  appeal  is  incom- 
petent, in  so  far  as  it  complains  of  the  interlocutor  of  2d 
December  1818,  directing  counsel  to  be  heard  against  a 
motion  by  the  respondents  for  a  new  trial.  The  appeal  is 
likewise  incompetent,  in  so  far  as  it  complains  of  the  inter- 
locator  of  12th  January  1819,  setting  aside  the  said  verdict, 
md  directing  a  new  trial  to  take  place.  Because,  by  the 
Statute  55  Geo.  III.,  c.  52,  it  is  explicitly  enacted,  that 
asuch  interlocutor,  granting  or  refusing  a  new  trial,  shall  not 
u  be  subject  to.  review  by  petition  or  appeal  to  the  House  of 
"Lords."  There  is,  therefore,  no  authority  or  jurisdiction 
ty  which  these  two  interlocutors  can  be  reviewed  or  altered. 
An  appeal  against  these  interlocutors  was  incompetent  at 
the  time  of  their  being  pronounced,  and  the  occurrence  of  a 
Dew  trial,  in  obedience  to  them,  cannot  alter  the  statute  law 
with  regard  to  them. 

2d,  The  interlocutor  of  the  Court  of  Session,  of  the  9th 

March  1819,  disallowing  the  exceptions,  and  declaring  the 

verdict  final  and  conclusive,  is  founded  upon  a  judgment,  of 

the  Court  of  Session  previously  pronounced,  namely,  upon 

that  of  the  12th  January  1819,  setting  aside  the  verdict  and 

directing  a  new  trial.     It  has  already  been  shown,  that  this 

list  judgment  cannot  be  reviewed  nor  altered,  even  by  the 

eminent  jurisdiction  of  this  most  Honourable  House.     It  is, 

therefore,   res   hactenus  judicata   between   the   parties,   that 

parole  proof  was  incompetent   to   establish    the   allegations 

preferred  by  the  appellants. 

Unless,  therefore,  it  is  to  be  held,  that  the  e.cceptio  rei 
judicata  is  struck  out  of  the  law  in  all  cases  which  come 
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clark,  &c.    present  instance 


V. 


3d.  By  the  law  of  Scotland,  the  allegations  contained 

CALLENDKR,       .1  1     •  n    -1 

&o.  the  summons  and  issues  ot  the  pursuer,  cannot  competeat 
be  established  by  parole  testimony.  First,  Parole  testimoi 
is  not  admitted  to  prove  the  constitution  of  any  innominai 
contract,  of  which  the  value  exceeds  £100  Scots.  Second 
Parole  testimony  is  not  admitted  to  prove  the  assignation  or 
discharge  of  a  contract  which  is  constituted  by  writ.  Tfad, 
Parole  testimony  is  not  admitted  to  prove  the  constitution  of 
an  obligation  of  relief  of  a  written  obligation. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said,* 

"  My  Lords, 

"  Whatever  may  be  ultimately  the  nature  of  your  Lordship*' 
judgment  upon  this  case,  if  it  should  be,  as  I  apprehend  it  is  very 
likely  to  be,  a  judgment  of  affirmance,  it  is  impossible,  attending 
to  the  circumstances  of  this  case,  not  to  feel,  that  it  is  proper  to 
depart  from  the  usual  course  of  affirming  without  giving  reasons 
upon  the  subject.  That  having  been  the  practice  of  this  House, 
it  ought  not  very  hastily  to  be  departed  from ;  but,  when  one 
looks  at  the  nature  of  this  appeal,  it  is  evident  that  the  House 
must  be  extremely  careful  as  to  the  terms  in  which  it  gives  fo 
judgment,  let  the  nature  of  that  judgment  be  what  it  may.  If 
this  had  been  an  appeal  from  certain  interlocutors  whko 
are  contended  not  to  be  subject  to  appeal;  and  if  those  who 
contend  that  these  interlocutors  are  not  subject  to  appeal,  aft 
right  in  so  contending,  I  take  it,  our  course  would  have  been,  to 
have  considered  whether  we  would  enter  upon  the  appeal  at  all, 
and  probably,  by  referring  the  appeal  to  the  Appeal  Committee, 
that  Committee  would  have  advised  the  House,  that  the  appeal 
ought  not  to  be  entertained ;  but  it  happens  to  be  an  appeal  which 
cannot  be  so  treated ;  because  if  there  be  any  of  the  interlocntoff 
which  are  the  legitimate  subject  of  appeal,  the  appeal  embracing 
also  the  other  species  of  interlocutors,  the  Court  would  be  bound 
to  hear  it,  and  our  judgment,  supposing  it  to  be  a  mere  judgment 
of  affirmance,  would  be  a  judgment  the  effect  of  which  would  be 
mistaken,  if  we  find  nothing  with  respect  to  the  appeal,  as  it  is  as 
appeal  against  some  interlocutors  which  can  be  fairly  contended  to 
be  unappealable :  the  judgment,  therefore,  must  be  a  judgment  pro- 
nouncing that  these  latter  are  not  the  subject  of  appeal ;  and  with 
respect  to  the  other  interlocutors,  dealing  with  them  as  justice  may 
require  them  to  be  dealt  with. 

*  From  Mr  Gurney's  short-hand  notes. 
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u  My  Lords,  this  case  has  certainly  been  very  well  argued  on         1819. 
the  part  of  the  appellants,  both  originally,  and  in  the  reply,  and  7 

there  were  many  points  put  by  Mr  Stephen  with  great  ability.  v' 

There  is  one  view  of  the  case  in  which,  I  think,  none  of  your    c1ll™>er, 
Lordships  can  differ,  and  that  is,  that  this  argument  must  have 
satisfied  us  that  there  has  been,  in  this  case,  a  monstrous  waste  both 
of  time  and  expense,  and  it  becomes  necessary  to  look  a  little  through 
this  proceeding,  to  see  what  the  nature  of  the  case  really  is. 

"  My  Lords,  an  agreement  was  made  between  a  Mr  James  Describes  the 
Gibson,  who,  I  think,  is  a  writer  to  the  signet ;  and  it  affects  to  be  a  barraiiu  ** 
bargain  in  respect  to  a  dealing  in  grain,  for  I  cannot  think  it  was  in 
the  contemplation  of  any  one  of  the  parties,  that  one  single  grain  of 
wheat  should  ever  be  delivered, — it  is  between  Mr  James  Gibson, 
writer  to  the  signet,  on  the  one  part,  and  Mr  Bayne,  the  Provost  of 
Cupar,  and  Mr  Aitken,  writer,  there,  and  Mr  Christie  of  Foodie, 
on  the  other — they  were  dining  together — all  these  bargains  are 
node  soon  after  dinner — both  the  original  bargain  and  the  sub- 
contracts, as  they  are  called — they  enter  into  this  agreement, — 
having  speculated  first  upon  the  probable  price  of  land  and  of 
grain:  •  Provost  Bayne,  Mr  Alex.  Christie,  and  Mr  George 
'Aitken,  bind  themselves  to  deliver  to  Mr  Gibson  1000  bolls  of 
•  best  Fife  wheat  each  year  for  ten  years,  the  first  delivery  to  be 
'February  1806,  for  crop  1805,  or  to  pay  the  highest  Fife  fiars 
'therefor,  in  their  option* — that  is,  the  average  market  price — 
'for  which  Mr  Gibson  obliges  himself  to  pay  them  30s.  a  boll,  or 
'pay  the  difference  between  that  and  the  price  of  the  highest  Fife 
'hare,  if  the  fiars  are  below  3Qs.  This  to  be  extended  on  stamped 
'paper,  by  Mr  Greenlaw.'  Now,  my  Lords,  that  there  was  an 
option  here,  in  one  circumstance,  nobody  can  doubt :  for  that  Mr 
Bayne,  Mr  Christie,  and  Mr  Aitken,  were  not  bound  to  deliver 
we  single  grain  of  wheat  in  the  ten  years,  it  is  impossible  to 
Ambt,  they  having  the  option  either  to  do  that,  or  to  pay  the 
highest  fiar  prices ;  on  the  other  hand,  it  has  been  contended  that 
there  is  certainly  more  doubt  with  respect  to  Mr  Gibson  having 
had  an  option ;  but,  I  think  it  manifest  and  clear  that,  whether  he 
had  an  option  or  not,  there  never  would  be  a  grain  of  wheat  de- 
livered between  them,  for  the  meaning  of  the  agreement  is  neither 
■ore  nor  less  than  this :  If  the  wheat  be  above  30s.,  we  will 
deliver  you  the  wheat,  or  pay  you  the  difference ;  on  the  other 
hand,  if  it  is  below  30s.,  we  will  deliver  you  the  wheat  and  have 
the  30s.,  or,  we  will  not  deliver  you  the  wheat,  and  you  shall  pay 
t»  the  difference  between  30s.  and  the  lower  price.  Now,  I  ask, 
Whether  any  wheat  would  be  delivered  under  these  circumstances, 
where  the  parties  could  deliver  themselves  from  the  bargain  by 
paying  the  difference  between  the  30s.  and  the  price,  whether  the 
mce  was  above  or  below  30s.  ?  and  Whether  this  is  to  be  called, 
q  any  sense  whatever,  a  sale  of  goods?  or  Whether  it  is  anything 
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1819.        more  or  less  than  a  wager,  and  that  for  a  value,  according  as  % 

~       price  of  wheat  should  be  in  the  course  of  that  year? 
CLARK,  &c.     r        ._  r  J 

v.  "  My  Lords,  we  cannot,  however,  take  upon  ourselves  to  ap»j 

f  ALI&cr.>B8'    an3r  P^ciples  of  the  law  of  Scotland  to  this,  as  a  wagering b« 

gain,  because  the  Court  of  Session  have,  in  this  complicated  pn 

ceeding,  the  nature  of  which  I  shall  state  to  your  Lordships  pre 

sently,  held  this  to  be  a  good  bargain ;  but  I  take  upon  myself  si 

least,  to  say,  that  I  am  so  stupid  that  I  cannot  look  upon  this  as  sash 

of  goods — it  is  not  at  all  like  a  sale  of  goods,  nor  does  it  fall  under 

that  species  of  known  denomination  as  a  contract,  distinguished 

by  the  designation  of  nominate,  in  contradistinction  to  innominate, 

"  My  Lords,  this  notable  bargain,  called  a  sale  of  goods,  which 

took  place  after  a  good  dinner,  at  Mr  Bayne's,  on  the  8th  of 

December  1804,  was  so  soon  repented  of  by  Mr  Aitken,  or  at 

least,  he  wished  to  get  out  of  the  matter  so  early  as  the  4th  Feb. 

1805,  and  he  assigned  in  favour  of  the  present  appellant,  Mr 

Clark,  his  interest  concerning  this  transaction.     That  assignation 

was  reduced  to  writing  in  a  letter,  in  the  following  tenor:— Mr 

Aitken,  '  I  agree  to  accept  of  your  share  of  your  bargain  with  Mr 

*  Gibson,  for  the  delivery  of  1000  bolls  of  wheat  at  30s.,  or  paying 
'  the  Fife  fiars,  and  offer  you  £40  for  your  bargain.'  If  it  had 
rested  there,  the  £40,  in  point  of  law,  would,  upon  that  under- 
taking, have  been  payable  immediately;  but,  the  acceptance  of  Mr 
Aitken  addressed  to  Mr  Clark  varied  from  this :  '  I  accept  of  yoor 

*  offer,  the  £40  payable  at  Candlemas  1805/  which,  your  Lord- 
ships know,  would  be  very  soon  after  the  4th  February  1805, 
so  that  this  is  taken  to  be  (and  that  cannot  be  disputed,  for 
the  Court  of  Session  have  decided  that)  a  good  assignation  of 
Aitken's  share  of  the  bargain.  Your  Lordships  will  observe  those 
words,  '■  share  of  the  bargain ' — when  you  come  to  look  at  the 
summons  you  will  see  whether  this  summons  treats  Calender's 
transaction  as  a  transaction  of  relief,  by  looking  to  see  how  it 
treats  Clark's  transaction  in  respect  to  Aitken.  The  £40,  which 
is  rather  more  than  £100  Scots — a  sum  which  gives  value  to  a 
contract  with  respect  to  the  testimony  by  which  it  is  to  be  proved, 
according  to  some  of  the  writers — the  £40  is  to  be  paid  at  Candle- 
mas 1805,  and  he  agrees  to  accept  this  offer,  the  £40  being  payable 
at  Candlemas  1805. 

"  Now,  I  do  not  enter  into  the  question  at  all,  whether,  suppos- 
ing the  original  transaction  to  be  a  good  transaction,  this  would 
be  a  good  transfer  of  Aitken's  share  of  the  bargain;  whether  it 
contains  enough  upon  the  face  of  it,  and  in  the  terms  of  it,  to 
instruct  that  Clark  understood  what  he  was  bargaining  for.  The 
expressions  in  this  transfer  are  mighty  short,  they  do  not  refer  in 
terms  to  the  bargain,  the  assignment  to  which  is  intended  to  be 
made;  but  this  must  be  taken,  in  consequence  of  the  judgment  of 
the  Court  of  Session,  which  I  shall  have  occasion  to  mention  pre- 
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wntly  to  your  Lordships,  to  have  placed  Mr  Clark  (to  use  an  ex-         1819. 

pression  which  I  see  has  great  weight)  in  the  shoes  of  Mr  Aitken ; 

tat  still  it  must  be  admitted,  that  throughout  the  whole  of  these 

Mrgains,  though  Mr  Clark  had  got  into  Mr  Aitken's  shoes,  Mr    CALI£*DER» 

\itken  had  not  got  out  of  his  own  shoes. 

"My  Lords,  after  this,  Mr  Clark  seems  to  have  grown  very 
ack  of  the  contract  he  had  made  with  Mr  Aitken ;  and,  as  the 
appellants  state  it,  '  soon  after  this  bargain,  Mr  Clark  had  a  party 
1  at  dinner  at  his  house  at  Dron,  among  whom  was  the  late  Alex- 
1  ander  Callender,  whom  the  present  respondents  represent,  and  in 
(the  course  of  conversation,  Mr  Clark  happened  to  mention  that 
( he  had  purchased  Mr  Aitken's  third  of  Mr  Gibson's  wheat-con- 

*  tract,  adding  his  regret  at  having  done  so,  as  he  conceived  the 
( transaction  would  not  be  so  advantageous  to  him  as  it  had  been 

*  represented  by  Mr  Aitken.     Upon  this  Mr  Callender  observed 

*  that  he  thought  Mr  Clark  had  made  a  very  good  bargain,  and 
1  that  he  would  be  happy  to  take  it  off  his  hands,  as  he  knew  he 
4  could  get  a  contract  in  Stirlingshire  for  a  permanent  sale  of  the 
'ame  quantity  of  wheat,  at  two  or  three  shillings  a  boll  less.' 
Now,  I  see  it  is  in  evidence,  that  they  were  all  extremely  sober  at 
the  time — it  is  thought  very  material  that  that  should  be  given  in 
evidence,  and  yet  I  cannot  help  doubting  whether  Clark  was  sober 
enough  to  exercise  his  own  judgment,  to  the  extent  of  knowing 
what  this  bargain  meant,  because,  if  the  prices  of  corn  were  so 
ouch  below  30s.  as  2s.  or  3s.  a  boll,  Mr  Clark  would  not  have 
made  so  very  good  a  thing  of  this  as  it  is  supposed  he  might  have 
Bade.  Mr  Clark,  it  is  said,  '  immediately  accepted  of  this  offer, 
4 and  the  agreement  was  made  in  nearly  the  following  terms: — 
'That  Mr  Callender  should  step  into  Mr  Clark's  shoes,  and  relieve 
thim  of  the  bargain  he  had  made  with  Mr  Aitken.  Upon  this 
4  the  parties  shook  hands,  in  evidence  that  the  bargain  was  con- 
'  eluded,  and  it  was  fully  considered  to  be  so  by  both,  as  well  as 
1  by  all  the  company  present.'  There  then  follows  a  statement, 
that  'it  was  farther  settled,  that  Mr  Clark  should  furnish  Mr 
1  Callender  with  a  copy  of  the  original  agreement  made  with  Mr 
'  Gilh-on,  and  also  of  his  own  agreement  with  Mr  Aitken  ;  and  as 
'  Mr  Clark  had  no  copies  by  him  at  the  time,  he  engaged  to  pro- 
core  and  transmit  them  next  day,  which  was  accordingly  done, 
tod  they  were  received  by  Mr  Cullender,  who,  on  innumerable 
occasions  afterwards,  admitted  and  represented  himself  to  others, 
as  completely  bound  by  the  transaction.' 

Now,  here  the  transaction  is  stated  in  a  way  in  which,  I  think,  Opinion  as  to 
t^      ,.  ,  *    •*  n  i  the  effect  of  a 

may  venture  to  say,  in  an  English  court,  it  would  be  very  soon  bargain  no 

own  that  nothing  could  be  made  of  it,  because,  at  the  time  this  C0|UP!ctcJ- 

r^ain   is  stated   to  have  been  concluded,  that  is,  immediately 

jr  dinner,  it  is  admitted,  that  neither  the  original  agreement, 

Clark's  agreement  with  Aitken  was  produced ;  but  it  is  said 
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1819.         the  terms  of  the  bargain  were  clearly  explained.     Now,  the  cc^ 
clark  &o     descendence  proves  clearly  that  they  were  not ;  for,  with  resp^ 
v.*  to  £40,  which  was  to  be  paid  by  Clark  to  Aitken  at  Candler^ 

0AL,&aDKR,    1805,  the  appellant  himself  admits,  in  his  condescendence,  that  ] 
did  not  recollect  at  the  time  whether  it  was  to  be  paid  at  the  1* 
ginning  or  the  end  of  the  agreement,  the  fact  being,  that  it  was  to 
be  paid  neither  at  the  end  nor  at  the  beginning  of  the  agreement 
but  at  Candlemas  1805.     It  appears,  therefore,  clear,  that  the 
bargain  would  not  have  been  considered  concluded  in  an  Eogliin 
court  until  after  these  papers  had  been  sent  next  day,  and  some- 
thing had  been  done,  either  on  the  one  part  or  on  the  other  part, 
and  perhaps  on  both  parts  after  these  papers  had  been  sent. 

"  My  Lords,  these  three  short  contracts  having  been  made  in 
order  to  have  it  determined  whether  Mr  Cal lender  was  bound  by 
this  verbal  agreement  he  had  made  with  Mr  Clark,  it  becomes 
necessary,  as  your  Lordships  observe,  to  see  whether  Mr  Gibson's 
original  contract  with  Baync,  Aitken,  and  Christie,  was  a  binding 
contract ;  secondly,  to  see  whether  Clark's  contract  with  Aitken 
was  a  binding  contract  between  these  two ;  if  the  first  contract 
did  not  bind  the  four  who  were  parties  to  it,  and  the  second  con- 
tract did  not  bind  the  two  who  were  parties  to  it,  of  course  the 
third  contract  could  not  bind  the  parties  to  it,  if  Clark  had 
nothing  he  could  assign  to  Callender  by  the  contract. — The  fait 
proceeding  of  the  Court  of  Session  was  a  proceeding  on  the  part 
of  Gibson  to  have  the  contract  declared  good  as  against  Bayne, 
Aitken,  and  Christie ;  and  then,  secondly,  there  is  a  proceeding 
by  Aitken  against  Clark,  to  have  the  second  contract  declared 
good ;  and  then,  thirdly,  there  is  a  proceeding  by  Clark  against 
Callender.  Who  the  parties  were  that  fought  the  two  first,  I 
cannot  represent  to  your  Lordships ;  it  is  enough  to  say  to  your 
Lordships  that  the  Court  held  the  first  contract  to  be  one,  to 
which  there  was  no  good  objection  in  law,  and  that  it  should  be 
carried  into  execution  ;  and  that  they  held  that  the  second  was  * 
good  assignment  of  Aitken's  share  in  the  contract ;  and  then 
Clark  was  put  rectus  in  curia  to  fight  with  Callender ;  but  below 
he  could  enter  the  lists  with  him,  he  had  been  obliged  to  go 
through  this  previous  proceeding.  It  becomes  necessary  next  to 
see  what  is  the  proceeding  which  takes  place,  but  before  that,  I 
will  say  (which  I  utter  *wth  great  deference  to  the  Court  of 
Session),  I  am  not  sure  that  in  giving  them  this  trial  by  jorj, 
which,  if  rightly  used,  will  be  a  great  blessing  to  that  country,— 
I  am  not  sure  it  will  be  such,  if  this  House  does  not  (with 
respect  to  the  pleadings  in  Scotland,  and  more  especially  with 
respect  to  the  pleadings  so  taken  out  of  the  Court  of  Session, 
in  matters  of  fact  to  be  tried  by  the  Jury  Court),  endeavour,  if 
possible,  to  introduce  into  the  transaction  of  pleadings,  both  in 
the  Court  of  Session  and  in  the  Jury  Court,  that  nicety  which  has 


CASES  ON  APPEAL  FROM  SCOTLAND.       433 
ong  distinguished,  and  which,  I  believe  in  my  conscience,  is  the         1819- 


«at  security  for  the  administration  of  justice  in  this  country  ;  and    clark  &c. 

bis  observation  I  will  apply  both  to  the  transaction  by  which  the  v 

arty  enters  into  the  Court  of  Session,  I  mean  his  summons,  and  &0. 

ikewise  to  the  trial  by  jury,  arising  out  of  that  summons,  for  it 

i  impossible,  I  think,  for  any  one  who  has  had  the  experience, 

aany  gentlemen  now  at  the  bar  have,  and  it  is  impossible  for 

ne,  after  having  spent  so  large  a  peiiod  of  life  in  hearing  argu- 

aents  at  your  Lordships'  bar  in  Scotch  cases,  and  having  to  decide 

ipon  them  here,  not  to  see  to  what  an  enormous  waste,  both  of 

ame  and  expense,  these  matters  may  proceed  by  not  holding  men 

in  their  summons,  to  say,  what  it  is  that  they  demand,  and  upon 

what  grounds  they  demand  it,  and  do  not  confine  themselves  to 

ajing,  what  it  is  they  demand.     If  they  confine  themselves  to 

what  they  demand,  they  ought,  in  the  proceedings  arising  out  of 

their  demand,  to  be  confined  to  that  which  they  do  demand,  and 

if  they  state  the  grounds  upon  which  they  demand  it,  they  must 

tike  care  to  state  precisely  and  accurately  those  grounds,  and  the 

Court  must  confine  them  to  those  grounds. 

u  My  Lords,  the  summons  begins  with  stating,  that  the  pursuer, 
tint  is  Clark — for  this  is  the  third  action — that  the  pursuer  has 
fees  convened  in  an  action  before  the  Lords  of  Council  and 
Session,  at  the  instance  of  George  Aitken,  setting  forth,  that 
upon  the  8th  December  1804,  they  entered,  with  these  other 
parties,  that  is  the  first  parties,  into  an  agreement,  the  terms  of 
which  I  have  first  mentioned  ;  that  some  time  after  the  date  of 
tto  said  agreement,  the  pursuer,  it  is  stated,  offered  to  take  the 
*H  George  Aitken's  share  of  the  bargain  off  his  hands,  and  gave 
Mm  £40  sterling  of  profit  thereon ;  and  that  this  offer  was  ac- 
ttpted  of  by  the  said  George  Aitken,  not  stating  when  the  £40 
*W  to  be  paid  according  to  the  acceptance ;  '  but  that,  although 
4  the  said  George  Aitken  had  often  desired  and  required  the  pur- 
suer to  make  payment  to  him  of  the  foresaid  principal  sum  and 
interest  thereof,  yet  he  refused,'  &c,  and  then  you  are  told  there 
*  the  usual  prayer  for  a  sum  to  be  given  in  damages.  Now,  the 
prayer  of  Aitken  against  Clark  is  a  prayer  that  has  not  that 
•Iternative ;  the  Solicitor-General  has  observed  and  has  commented 
^poo  the  prayer  of  the  summons  of  Clark  against  Callender, 
*hich  it  will  be  necessary  to  attend  to  by  and  by. 
"  Then  it  states,  '  That  Alexander  Callender  having  been  in  the 
pursuer's  company  in  the  month  of  February  1805,  along  with 
'  William  Haig,  Robert  Meldrura,  and  others,  the  above  bargain, 
Which  had  excited  some  discussion  in  that  part  of  the  country, 
being  the  topic  of  conversation,  and  the  pursuer  having  stated 
to  the  said  Alexander  Callender  the  nature  and  terms  of  the 
original  bargain  betwixt  the  said  James  Gibson  and  one  other 
gentleman,  and  also  the  nature  and  terms  of  the  paction  betwixt 
VOL.  VI.  2  E 
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1819.        '  the  said  George  Aitken  and  the  pursuer,  the  said  Alexand* 

clirk,  &o     *  Callender  conceiving  it  to  be  so  extremely  good  a  concern  c 

v.  '  the  part  of  the  pursuer,  offered  instantly  to  the  pursuer  to  ts£ 

CALI£|£>BB'    l  the  bargain  off  his  hands,  and  to  make  payment  to  the  sa* 

'  George  Aitken,  of  the  said  sum  of  £40  for  his,  the  said  Greoxj 

'  Aitken's  share  or  interest  in  the  said  concern  as  aforesaid/  Now 

as  this  offer  is  here  stated,  the  meaning  of  it  in  law,  I  take  to  be, 

that  he  offered  to  take  the  bargain  off  his  hands,  and  to  mak§ 

payment  of  £40  for  his  share  of  interest,  and  that,  that  £40  wis  to 

be  paid  with  interest  according  to  what  is  stated  in  a  former  put 

of  the  summons,  that  is,  at  Candlemas  1805,  that  must  be  takes 

to  be  the  allegation  of  the  summons. 

"  Then,  he  says, '  The  pursuer  immediately  accepted  of  this  offer, 
'  and  the  said  Alexander  Callender  and  the  pursuer  did  there- 

*  upon  join  hands  across  the  table,  in  presence  of  the  company, 
'  in  token  of  its  being  a  concluded  bargain,  whereby  the  said 

*  Alexander  Callender  placed  himself  in  the  vice  and  stead  of 

*  the  pursuer  in  the  said  concern,  and  became  bound  to  free 

*  and  relieve  him  of  the  whole  obligations  and  consequence! 
'  thereof/  It  does  not  appear  whether  this  Mr  Clark  ever  opened 
his  lips  at  all  upon  the  subject  at  this  time ;  what  might  have  beet 
proved  against  him  in  order  to  show  that  he  was  bound  by  the 
bargain,  I  think  it  appears  very  difficult,  indeed,  to  collect  from 
the  papers  before  us. 

"  Then,  he  says,  that  he  had  '  frequently  desired  and  require! 
'  him  to  make  payment  to  him ;'  this  is  upon  the  18th  of  October 
1806,  'that  he  has  frequently  desired  and  required/  (heroine 
Lordship  read  the  conclusion  of  the  summons).  Now,  if  Aitkei 
placed  Clark  in  his  shoes,  and  if  Clark  placed  Callender  in  b» 
shoes,  Aitken  having  been  united  with  two  other  persons  in  the 
first  contract,  being  concerned  jointly  with  them,  they  having  the 
liberty  of  choosing  whether  they  would  deliver  the  wheat,  or 
whether  they  would  pay  the  money ;  the  option  of  Callender  to 
pay  Clark  a  sum  of  money,  or  to  give  to  Clark  so  much  grain,  * 
not  an  option  that  would  necessarily  enable  Clark  to  make  good 
his  contract  with  the  other  two  in  the  delivery  to  Gibson ;  and  it 
is  upon  that  I  entertain  a  doubt  from  beginning  to  end,  whether 
those  assignments  ever  could  have  been  made  available,  unleea 
Provost  Bayne  and  Mr  Christie  were  parties  to  the  suit ;  for  it 
is  an  agreement,  which  that  person,  substituted  in  the  room  of 
another  person,  is,  when  joined  with  two  other  persons,  to  make 
good  as  the  act  of  the  three ;  and,  therefore,  I  think  it  impoeeibk 
to  say,  that  if  this  is  a  proceeding,  seeking  the  benefit  of  an  as- 
signation in  relief,  that  the  other  party  can  make  it  other  thai 
an  assignation  in  relief;  for  whether  either  of  them  can  make  it 
an  obligation  in  relief,  is  the  principal  question  in  this  cause,  oi 
which  I  shall  not  touch  at  this  moment. 
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"  My  Lords,  to  this  summons  an  answer  was  put  in,  and  here        1819. 
I  shall  take  the  liberty  to  say,  that  if  this  matter  had  been  tried    CLABK  &c  ~ 
before  me  in  England,  I  am  extremely  afraid  I  should  either  have  », 

fallen  into  a  very  great  mistake,  or  I  should  have  relieved  the  CALT££DBB» 
cause  of  all  further  proceeding  in  it,  almost  immediately ;  because, 
if  a  count  in  a  declaration  had  been  of  the  same  nature  as  this 
summons  is,  the  very  moment  it  was  admitted  by  Mr  Clark,  '  that 
*  it  the  time  the  pursuer  mentioned,  he  did  not  recollect  whether 
'the  above  sum  was  payable  at  the  beginning  or  end  of  the 
'agreement,  but  that  he  said  to  Mr  Callender,  at  all  events,  this 
4  should  make  no  difference,  for  he  (Callender)  should  not  be 
'called  upon  to  pay  the  £40  till  the  end  of  the  ten  years,'  the 
aoment  he  had  stated  in  his  summons  an  agreement  that  this 
condescendence  did  not  state  as  the  agreement,  I  should  have  said, 
Alt  he  must  state  the  agreement  as  it  is,  and  not  as  it  is  not ;  but, 
however,  that  point  is  not  taken ;  the  defences  are  not  put  in  ;  and 
■eong  others,  it  is  said,  '  that  although  he  recollects,  that  at  a 
'convivial  meeting,  at  which  the  pursuer,  he,  and  various  others 
'were  present,  the  subject  of  this  agreement  was  talked  over,  and 
'some  conversation  ensued  betwixt  the  pursuer  and  defender, 
'about  the  defender  taking  his  share  of  the  bargain,  yet,  it  is 
'certain,  there  was  no  concluded  agreement  betwixt  them  on  the 
'subject'  Now,  here  also  is  another  observation,  I  think,  which 
would  have  been  applied  to  this  case  in  our  courts  in  England ; 
if  you  had  declared  that  the  bargain  was  completed  on  that  day 
•tor  dinner ;  if  it  was  a  bargain  made  at  any  other  time,  and  not 
•aty  if  it  was  a  bargain  made  at  any  other  time,  but  if  it  was  a 
■Bgain  in  terms  different  from  those  stated  in  your  declaration  ; 
Job  must  begin  again,  and  you  cannot  recover  upon  that  declara- 
tion; and  the  time  of  payment  of  money  is  a  very  material  article 
B  any  bargain  that  can  be  made  between  parties.  Then  it  is 
father  said,  «  that  the  transaction  is  of  such  a  nature,  that  even  if 
'parties  had  been  at  one  upon  it,  writing  was  not  only  in  every 
'sense  proper,  but  essentially  necessary  for  its  constitution,  and 
1  without  which  it  could  not  be  binding  upon  either  party.' 

"A  condescendence  is  afterwards  called  for,  and  that  before 
4a  direction  for  a  trial  by  jury;  and  there  are  in  this  condescen- 
faee  ten  articles  upon  which  the  pursuer  condescends.  I  have 
hfare  stated  the  sixth  article,  with  respect  to  the  time  at  which 
Ae  £40  was  to  be  paid ;  but  it  concludes  thus :  '  That  such  per- 
'aoiis  as  Mr  Callender.'  (Here  his  Lordship  read  the  ninth 
article  of  the  condescendence.)  Now,  I  do  not  apprehend  that  a 
person,  who  puts  in  a  condescendence  is  at  liberty  to  say,  that 
what  he  states  in  his  condescendence  is  wholly  immaterial ;  here 
ire  allegations  in  the  ninth  and  tenth  articles,  that  bargains  of  this 
tind  were  usual  between  Mr  Callender  and  the  pursuer,  which 
roold  not,  I  apprehend,  alter  the  law,  '  and  that  it  is  not  unusual 
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1819.         <  to  transfer  verbally  the  subject  of  a  bargain,  which  from  ao 


clabk  &o.    Cental  circumstances  may  have  been  reduced  to  writing ;  that  j 
».  I  suppose,  may  have  been  reduced  into  writing  originally. 

&o.DER'  "  When  the  case  comes  before  the  Lord  Ordinary,  he  directs  tie 
issues.  I  will  read  to  your  Lordships,  first,  the  issue  whether  an 
agreement  was  made.  Now,  I  have  no  doubt  at  all,  that  when  to 
issue  is  directed,  as  to  whether  an  agreement  was  made,  if  that 
agreement  was  made,  only,  if  I  may  use  that  expression  in  t 
manner  in  which  the  law  says,  an  agreement  is  not  validly  made, 
that  the  conclusion  of  the  law  is,  though  it  is  so  stated  to  the 
jury,  for  them  to  try  the  fact  that  the  agreement  is  not  made.  It 
may  be  said  that  my  Lord  Ordinary  must  have  been  of  opinion, 
when  he  directed  this  issue,  that  if  they  could  prove  the  agreement 
by  parole,  that  was  sufficient;  supposing  that  to  be  my  Lord 
Ordinary's  opinion,  is  it  possible  to  say  that  his  directing  that 
issue,  in  order  that  that  which  was  matter  of  fact  might  be  tried 
by  a  jury,  if  the  parties  chose  to  send  it  to  a  jury,  but  which,  I 
admit,  as  matter  of  fact,  the  Court  of  Session  were  c6mpetent  to  try 
without  a  jury,  is  it  possible  to  say,  because  these  issues  were  ft> 
directed  by  the  Lord  Ordinary,  that,  therefore,  the  Lord  Ordinary 
had  given  a  judgment  that  parole  evidence  was  sufficient f  I 
speak  of  parole  evidence  without  a  rei  inter ventus.  At  any  rate, 
all  you  can  say  is,  that  you  imply  that  my  Lord  Ordinary  mo* 
have  had  that  opinion  ;  but  an  opinion,  in  the  mind  of  a  judge,  na- 
less  it  is  declared  in  judgment*  is  just  nothing  at  all ;  it  must  appear 
in  judgment,  and  not  appearing  in  judgment,  it  may  be  a  mistake 
and  a  miscarriage  in  proceeding  to  have  directed  the  issue;  bit 
to  say  that  the  direction  of  the  issue  is  a  judgment,  that  ptrofe 
evidence  was  sufficient  to  show  there  was  an  agreement  when  it 
was  sent  to  a  jury,  to  say,  whether  there  was  an  agreement 
or  not,  appears  to  me  to  be  altogether  untenable ;  and  I  will 
take  the  liberty  of  saying,  that  I  do  not  know  that  the  lot 
Ordinary  can  be  looked  at  as  having  directed  an  unnecessary 
proceeding,  even  if  that  was  the  idea ;  for  when  one  looks  at  the 
books,  and  sees  what  is  said  about  a  nominate  contract,  and  aft 
innominate  contract,  and  what  is  thought  about  an  usual  contract) 
or  an  unusual  contract.  I  do  not  know  but  the  Lord  Ordinary 
might  say,  looking  at  the  ninth  and  tenth  articles  of  your  conde- 
scendence, I  will  not  shut  you  out — prove  these  facts  before  a. 
jury — if  you  can  prove 'that  this  is  a  usual  contract  among  mer- 
chants, I  will  not  shut  you  out,  and  you  have  in  your  condescen- 
dence alleged  it  is  so ;  I  say,  therefore,  without  going  further  into 
it,  my  Lord  Ordinary,  whatever 'be  his  opinion  upon  mere  parole, 
cannot,  as  it  appears  to  me,  be  represented  as  having  thought 
that  this  case  was  to  go  upon  nothing  but  parole  evidence  when  i 
went  before  the  jury. 

"  When  it  does  come  before  a  jury,  my  Lord  Chief  Commit 
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wooer's  report  of  the  trial  upon  these  issues  :  '  Whether  the  de-        1819. 

fender  did,  in  the  month  of  February  1805,  enter  into  an  agree-    CLARK  &c# 

ment  with  the  pursuer,'  &c.     (Here  his  Lordship  read  the  issues.)  ». 

Now,  my  Lords,  I  observe  in  the  proceedings  (I  am  afraid  I  am  &0#    R' 

getting  to  great  length  here,  but  this  is  a  case  of  importance  with 

respect  to  the  Jury  Court)  if  this  is  not  to  be  considered  as  what 

k  known  in  the  law  of  Scotland  as  a  contract  of  relief,  it  is  a 

little  unfortunate  that  the  terms  in  which  this  issue  is  taken  were 

adopted,  because  the  terms  are,  whether  he  entered  into  a  contract 

to  relieve  him  of  that  bargain,  and  not  only  a  contract  to  relieve 

him  of  that  bargain,  but  the  issue  contains  an  assertion,  in  fact, 

that  the  pursuer  had,  before  the  month  of  February  1805,  relieved 

Mr  George  Aitken  of  that  bargain  ;  and,  I  am  sure,  if  it  was  not 

considered  as  a  contract  of  relief,  those  are  not  the  terms  which 

would  have  been   used  in  this  country,  but  whether  it  was  a 

contract  of  relief,  it  is  not  a  question  whether  he  talked  with  the 

party  aye  or  no,  but  whether,  talking  with  the  party,  he  made  a 

lawful  agreement. 

"The  next  question  is,  '  Whether  the  defender  did  not,  at 
'the  same  time,  agree  to  pay  the  sum  of  £40  sterling  to  the 
*  said  pursuer,  or  to  the  said  George  Aitken,  on  condition  of  the 
'bargain  being  made  over  to  him,  the  said  defender?'  Now, 
when  one  looks  at  the  condescendence,  one  cannot  help  again 
tttertaining  some  degree  of  doubt,  whether  that  issue  should  have 
heen  so  framed,  because  if  the  time  of  payment  be  an  essential  in 
the  term  of  an  agreement,  and  the  time  of  payment  was  here 
asential  for  more  reasons  than  one,— -first,  it  was  essential  con- 
tiered  in  itself;  secondly,  it  was  essential,  because  it  varied  the 
agreement  of  Callender  with  Clark,  from  the  agreement  which 
Cfak  had  made  with  Aitken. 

"Then,  my  Lords,   the  Lord  Chief  Commissioner  and  Lord 
CKDiea  report,  and  '  they  call  witnesses  to  prove  the  bargain  be- 
'tween  Clark  and  Callender.      This   was  objected  to  by  the 
4  defender's  counsel,  who  contended  that  the  bargain  could  only  be 
1  legally  established  by  writing,  and  could  not  be  proved  by  parole ; 
'the  judges,  however,  were  of  opinion,  that  if  the  evidence  of  the 
'bargain  between  Clark  and  Callender  could  only  rest  upon  a 
4 written  instrument,  the  Court  of  Session  would  not  have  sent 
'the case  to  be  tried  by  a  jury,  but  would  have  decided  it  them- 
'  selves,  either  upon  the  view  of  the  instrument,  if  there  was  one, 
1  or  if  none,  upon  the  sufficiency  of  the  bargain  in  point  of  law, 
'for  want  of  writing.'     Here  it  is  said,  my  Lord  Chief  Commis- 
sioner and  Lord  Gillies  miscarried ;  but  really  I  cannot  come  to 
Aat  conclusion  myself,  because  what  the  judges  have  finally  held, 
is,  not  that  a  bargain,  where  there  is  a  rei  interventus,  or  a  partner- 
fbrmance  of  it,  cannot  be  carried  into  effect  without  writing,  but 
that  where  there  was  nothing  but  a  parole  agreement  without  a 
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1819.        ret  intervtntus  or  part  execution,  that  cannot  serve  ;  and  much  n 
clark  &c.    depend  upon  what  actually  passed  in  the  court  at  the  time  t 
v.  transaction  took  place,  whether  there  was  any  matter  for  a  red 

&0.  '  ence  or  not ;  but  take  it  as  you  please,  either  the  opinion  in  i 
mind  of  the  Lord  Ordinary,  or  in  the  minds  of  the  judges  n 
tried  this  issue,  and  when  I  recollect  who  Lord  Gillies  is,  t 
who  the  Lord  Chief  Commissioner  is,  and  Lord  Meadowfaai 
and  Lord  Reston  ;  speaking  of  these  four  persons,  I  hope  none 
them  who  may  be  now  living,  will  find  any  mult  with  me,  if 
take  leave  to  say,  that  in  common  with  the  greatest  and  mc 
eminent  of  judges  in  England,  they  may  have  fallen  into  a  mi 
take.  Then  the  Lord  Chief  Commissioner  reports  the  evident 
now,  I  have  looked  with  great  attention  to  that  evidence,  and 
your  Lordships  shall  come  to  the  conclusion  that  this  judgme 
shall  be  affirmed,  it  does  appear  to  me  satisfactory  to  say,  th 
taking  that  evidence,  and  the  summons,  and  the  terms  of  i 
issues  together,  I  do  not  think  it  would  have  been  at  all  agaii 
the  evidence  if  there  had  been  a  verdict,  not  for  the  pursuer,  b 
for  the  defender  ;  and  I  think  there  would  have  been  a  verdict  f 
the  defender  in  this  country,  upon  that  evidence. 

"  My  Lords,  the  case  goes  back  to  the  Court  of  Session,  ai 
there  is  a  motion  made  for  a  new  trial,  and  two  interlocutors  « 
of  the  2d  December  1818,  and  the  other  of  the  12  th  January  181 
the  first  directing  counsel  to  be  heard  against  the  motion  by  tl 
respondent  for  a  new  trial,  and  the  other  of  the  12th  Janui 
1819,  setting  aside  the  verdict,  and  directing  a  new  trial  to  tai 
place,  and  against  these  interlocutors  there  is  an  appeal  to  yoc 
Lordships.  The  Court  of  Session,  in  directing  the  trial,  most  1 
understood  to  say,  that  the  evidence  in  point  of  law,  upon  whic 
the  verdict  had  been  given  for  the  pursuer,  in  the  first  instino 
was  not  such  as  would  maintain  that  verdict ;  and  it  has  bet 
argued,  I  think  principally  by  Mr  Stephen,  that  upon  the  who) 
construction  of  the  Acts  introducing  trial  by  jury  into  Scotlaw 
an  appeal  may  be  competent  against  such  interlocutor,  if  A 
decision  of  the  Court,  at  the  conclusion  of  the  case,  affords  appei 
able  matter.  I  speak  with  deference,  when  I  say,  that  I  do  w 
think  there  could  be  an  appeal  against  such  interlocutors.  Ca 
tainly  the  impression  upon  my  mind  from  the  beginning  to  tl 
end  of  our  proceedings  in  legislation  here,  in  reference  to  matt 
of  trial,  leads  me  to  say,  that  I  think  there  is  no  right  of  appa 
and  that  I  think  I  am  not  wrong  when  I  recollect  how  much 
have  had  to  do  with  legislation  upon  this  subject. 

"  My  Lords,  there  was  a  new  trial,  and  upon  that  new  tr 
the  parties  proposed  to  give  parole  evidence,  the  nature  of  whi 
is  not  distinctly  stated,  certainly,  in  the  bill  of  exceptions;  a 
here,  too,  I  recollect,  Mr  Stephen,  in  his  argument  for  the  apf 
lant,  gave  us  some  observations  which  deserved  considerable 
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taction  upon  what  the  legislature  must  be  understood  to  mean  by        1819. 
this  bill  of  exceptions,  when  it  sent  it  into  Scotland.     Without    CLARK  &a 
entering  into  remarks  upon  these  observations,  I  think  I  may  go  v. 

tbe  length  of  saying,  that  the  proceeding  upon  a  bill  of  excep-  0ALL^mB> 
tions,  must,  at  least  in  Scotland,  so  far  resemble  the  proceeding 
upon  a  bill  of  exceptions  in  England,  as  that  those  who  are 
afterwards  called  upon  to  determine  whether  the  evidence  was 
properly  received,  if  such  be  the  point  of  the  bill  of  exceptions, 
nay  be  able,  upon  a  bill  of  exceptions,  to  say,  that  it  is  clear  upon 
the  bill  of  exceptions,  the  judge  has  done  right. 

"  My  Lords,  it  is  stated  that  '  the  counsel  learned  in  the  law 
'for  the  pursuers,  tendered  several  witnesses  to  give  parole  evi- 
4  deuce  in  proof  of  said  issues ;  whereupon  the  counsel  for  the 

*  defender,  did  then  and  there  pray  the  said  Lord  Chief  Commis- 
'  soner  to  reject  the  parole  testimony  offered  to  be  adduced  in 
'proof  of  the  bargain  in  the  said  issues  mentioned,  and  did  main- 
4  tain  that  such  a  bargain  could  only  be  legally  established  by 

*  writing,  and  could  not  be  proved  by  parole;  that  to  this  the 
'  counsel  learned  in  the  law  for  the  pursuer,  did  then  and  there 
'  insist  that  the  objection  taken  to  the  admissibility  of  the  evidence 

*  offered,  was  not  well  founded  in  law,  and  that  the  parole  testi- 
( mony  offered  to  be  adduced,  ought  not  to  be  rejected,  but  that  the 

*  same  ought,  according  to  law,  to  be  admitted,  to  prove  the  said 
( bargain.'    Now,  with  respect  to  the  testimony  which  it  was  here 
payed  the  Lord  Chief  Commissioner  that  he  should  reject,  the 
testimony  is  stated  to  be  *  in  proof  of  the  bargain  in  said  issues 
'mentioned,'  and  that  it  was  maintained  by  the  counsel,  'that 
'inch  bargain  could  only  be  legally  established  by  writing,  and 
1  could  not  be  proved  by  parole.'    If  the  matter  stopped  there, 
one  has  to  observe  upon  it,  true  it  is  (provided,  I  mean  the  law 
it  laid  down  last  in  the  Court  of  Session  is  right),  that  bargain 
right  have  been  legally  established  without  writing,  provided  not 
only  the  terms  of  the  bargain  were  proved  by  parole,  but  some- 
thing further  were  proved  by  parole,  namely,  the  rei  interventus, 
apposing  that  which  is   found  in  the    interlocutor  is  rightly 
bond;  and  then  in  order  to  guess  at  what  is  meant  by  this 
hffl  of  exceptions,   you  must  go   on,  in   order  to  make  a  fair 
construction  of  it,  to  see  what  is  said  on  the  other  side.     Now,  it 
tt  said,  '  that  the  parole  testimony  offered  to  be  adduced,  ought 
'not  to  be  rejected,  but  that  the  same,  according  to  law,  ought 
1  to  be  admitted.'    Now,  if  this  be  taken  on  the  one  side,  to  be 
an  offer  of  evidence  to  prove  by  parole,  only  where  there  is  ret 
mterventotSy  and  upon  the  other,  insisting,  that  the  evidence  should 
not  be  rejected,  though  it  was  a  transaction   consisting  only  of 
a  bargain  without  ret  inlerventus  or  part  performance,  it  is  intel- 
ligible on  both  sides  ;  but  there  appears  to  be  a  considerable  con- 
fosion,  if  either  of  them  contended  that  where  there  was  a  rei  inter- 
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1819.         ventus  or  part  performance,  the  testimony  ought  still  to  be  reject^^ 
clabk  &c     an^  ^  **ie  otner  contended  that  if  there  was  a  rei  intcrvcntu*     a 
v.  part  performance,  the  testimony  ought  to  be  receh  i-d  ;  and  it  ljjj 

CAL^DER'  been  determined  that  when  a  Court  is  called  upon  to  determine 
upon  a  bill  of  exceptions  that  a  judge  has  done  wrong,  you  must 
see  upon  the  face  of  the  bill  of  exceptions,  that  he  has  done  wrong 
before  you  say  so ;  the  reasons  which  he  had  given,  would  lead 
one  to  consider  him  as  having  had  tendered  to  him,  parole  evidence 
of  the  agreement  without  anything  more,  and  as  having  rejected 
that  evidence  so  tendered  to  him  ;  and  I  cannot  conceive  that  this 
bill  of  exceptions  would  have  been  drawn  in  the  way  in  which 
it  has  been  drawn,  if  we  cannot  do  that  better  in  writing  which 
we  often  do  loosely  at  the  bar.  My  Lord,  we  will  not  only 
tender  you  that  evidence,  but  will  state  what  we  mean  to  prove 
besides  that;  and  if  it  was  properly  drawn,  there  would  hive 
been  that  matter  in  it,  or  if  improperly  drawn,  it  is  a  thousand  to 
one  but  the  judge  would  have  directed  it  to  be  put  in,  or  have 
inserted  it.  Then  the  judge  left  it,  as  his  direction  to  the  jury, 
that  as  the  pursuer  had  no  evidence  to  produce  which  was  admis- 
sible in  law,  according  to  the  judgment  of  the  Court  of  Session, 
in  granting  the  new  trial,  they  should  find  a  verdict  for  the 
defender.  The  jury  accordingly  gave  their  verdict  for  the  de- 
fender. 

"  That  bill  of  exceptions  goes,  according  to  the  statute,  before  1 
the  Court  of  Session,  and  that  Court  of  Session  gives  its  judgment 
upon  the  point  of  law,  that  is  to  say,  the  Court  of  Session  decides 
this,  and  so  far  they  act  very  usefully  in  stating  the  grounds  of 
their  decision  (reads  their  judgment).  Then  there  is  a  finding 
about  the  bill  of  exceptions.  Now,  my  Lords,  on  the  one  hand, 
it  has  been  contended,  that  the  party  cannot  appeal  from  this 
interlocutor  of  the  9th  March  1819,  because  of  its  connection  with 
the  trial  by  jury;  on  the  other  hand,  it  is  contended  that  hetwy 
appeal  from  this  judgment  of  the  Court  of  Session  ;  and,  speaking 
again  from  that  impression  upon  my  memory  to  which  I  have 
alluded,  I  have  not  any  doubt  he  may  appeal  from  this ;  and, 
notwithstanding  all  we  have  heard  on  this  case,  I  do  apprehend 
that  the  single  question  before  us  now  to  be  decided  is  this, 
Whether  the  Court  of  Session  have  decided  rightly,  when  they 
say  that  there  was  no  reference  to  homologation  (they  not  only 
say  there  is  no  proof  of  homologation,  but  no  reference  to  a  proof 
of  homologation),  they  disallow  the  exceptions,  or  in  other  words, 
whether  their  judgment  in  law  that  this  agreement,  which  was 
made  not  between  Gibson,  Baync,  and  Aitken,  but  between  Ca- 
lender and  Clark,  for,  from  the  judgment  upon  these  two  agree- 
ments we  have  no  appeal,  they  are  all  contained  together,  it  seems 
a  little  harsh,  but  so  it  is,  whether  this  agreement  alleged  to  be 
made  between  Callender  and  Clark,  is  capable  of  being  denomi- 


case. 
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ted  an  agreement,  by  which  I  mean  a  lawful  binding  agreement,         1819. 
d  whether  the  Court  of  Session  are  right  or  wrong  in  stating    CLABK>  £c> 
it  there  being  no  attempt  at  a  proof  of  homologation,  or  a  "• 

oof  of  ret  mterventus,  it  is  not  proveable  by  parole.  &c. 

**My  Lords,  upon  that  point  I  have  very  little  difficulty  in  The  opinion  as 
iting  at  this  moment,  that  looking  at  what  is  the  original  nature  petencynofm~ 

this  agreement,  my  opinion  is  conformable  to  that  which  the  parole  in  this 
>urt  of  Session  has  stated.  I  am  not  now  entering  into  the 
uons  of  it,  and  I  am  the  better  satisfied  with  that  opinion, 
cause  I  do  most  sincerely  think  that  if  this  agreement  between 
iDender  and  Clark  had  been  tried  in  a  court  in  this  country,  it 
mid  have  been  impossible  that  Clark  could  have  maintained  an 
tion  in  order  to  carry  that  agreement  into  execution.  The 
suit  of  the  whole,  therefore,  is,  if  it  shall  turn  out,  in  considering 
e  terms  of  the  judgment,  that  your  Lordships  shall  concur  in 
At  which  I  have  felt  it  my  duty  to  advise  your  Lordships  to 
lopt,  the  result  of  the  whole  is,  that  this  judgment  must  be 
firmed.  If,  on  considering  these  points,  anything  should  occur 
>  me  that  has  not  yet  occurred  to  me,  attending  to  what  has 
een  stated  at  the  bar,  and  reading  all  the  papers  in  the  cause, 

shall  be  very  ready  to  state  any  alteration  of  opinion,  if  there 
Doold  be  any ;  but  my  present  opinion  is,  that  the  two  inter- 
KQtors,  in  respect  of  the  motion  for  a  new  trial,  and  the  directing 
i new  trial  cannot  be  appealed  from ;  that  the  judgment  of  the 
tart  of  Session  can  be  appealed  from,  and  that  being  appealed 
rom,  and  the  question  being,  whether  that  judgment  is  right  or 
*rong,  my  present  opinion  and  persuasion  is,  that  that  judgment 
•  right  I  will  propose  to  your  Lordships  to  give  judgment  in 
W»  to-morrow. 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed,  with 
£80  costs. 

For  the   Appellants,  John  Clerk,   Andrew  Skene,  Henry 

J.  Stephen. 

For  the  Respondents,  Jos.  Wedderburn,  Geo  Cranstoun. 


^H.  and  George  Walker,  Esqs.,  and  Sir  1819- 

Patrick  Walker,        .            .            .      Appellants ;  walker,  &c. 

AHE8  Gibson,  Esq.,  W.S.,           .            .      Respondent.  oibio*. 
House  of  Lords,  22d  February  1819. 

nATION  IN  SUBSTANTIALIBUS — DECREE  OF  SALE. — (1)  Held  that 

he  commission  in  which  the  appellants  founded  their  claim  as 
[epnty  ushers  in  the  Court  of  Exchequer,  having  been  vitiated 
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1819.  by  an  erasure  in  the  signature  of  one  of  the  testamentary  t 

walker.  Ac        nesses,  was  reducible,  and  reduced  accordingly.   (2)  The  respo] 

v.  ent  had  purchased  the  heritable  right  to  the  office  at  a  judic 

gibbon,  ggj^  an^  ^  decree  0f  8a]e  m  ys  favour  reserved  the  deputi 

right,  "  so  far  as  they  had  right  by  the  commission."    Held  th 

this  clause  did  not  save  their  right  from  the  exceptions  pbai 

able  against  it. 

This  is  the  sequel  of  the  case  reported  in  Dow,  vol.  ii.  p.  87( 

It  was  an  action  of  reduction  raised  at  the  instance  of  tl 
respondent  against  the  appellants,  to  reduce  a  commissio 
appointing  them  to  the  office  of  heritable  usher  and  doa 
keeper  of  the  Court  of  Exchequer  in  Scotland,  upon  tl 
ground  that  the  commission  was  ex  facie  vitiated  in  subrtcu 
tialibu8y  in  consequence  of  the  name  of  one  of  the  subscribii 
witnesses  to  the  commission  having  been  written  on  i 
erasure. 

The  Court  of  Session  sustained  the  reasons  of  reduction 
May  ii,  1814.  but  on  appeal  to  the  House  of  Lords,  that  right  Honourab 
House  was  pleased  to  "Find  that  the  Commission,  22 
"  December  1791,  is  reducible  as  vitiated  in  substantiaWm 
"  and  it  is,  therefore,  ordered  and  adjudged,  that  with  thi 
"  finding,  the  cause  be  remitted  back  to  the  Court  of  Session 
"  in  Scotland,  to  apply  such  finding,  and  to  hear  panel 
u  further  on  all  the  other  points  of  the  cause." 

When  the  cause  came  back  from  the  House  of  Lords,  a 
petition  was  presented  to  the  Court  to  apply  this  judgment, 
and  to  remit  to  the  Ordinary  to  hear  parties  further  on  the 
June  3, 1814.    other  points  of  the  cause. 

The  Court  found  "  in  terms  of  the  said  judgment,  that  the 
"  commission,  23d  December  1791,  is  reducible,  as  vitiated 
"  in  substantialibu8y  and  quoad  ultra,  remit  to  the  next 
"  Ordinary  of  this  Division  in  the  Outer  House,  instead  rf 
li  the  late  Lord  Cullen,  to  hear  parties,  and  to  do  as  hi* 
"  Lordship  shall  see  cause." 

The  respondent  had  purchased  the  heritable  right  held  by 
Lord  Bellenden  in  this  office  at  a  judicial  sale  of  his  Lord- 
ship's estate,  and  held  it  in  virtue  of  the  decree  of  sale  pro- 
nounced by  the  Court,  of  which  no  reduction  was  brought 

The  appellants  founded  on  a  prior  deputation  which  had 
been  resigned  by  them.  A  new  one  was  then  granted  U 
George  and  Patrick  Walker,  and  it  was  this  commission  whicl 
was  the  subject  of  reduction. 

To  give  fuller  effect  to  the  discussion,  the  appellan 
brought  an  action  of  declarator,  which  was  conjoined. 
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After  hearing  parties  fully  upon  all  the  points  of  the  case,        1819. 
the  Lord  Ordinary  (Pitmilly)  pronounced  this  interlocutor :  WALKBBf  &^ 
— "  The  Lord  Ordinary  having  heard  parties'  procurators  on  *• 

l<  the  grounds  of  the  conjoined  actions,  in  the  reduction  at 
u  the  instance  of  James  Gibson  against  George  and  Patrick 
"  Walker :  Eeduces,  decerns  and  declares,  conform  to  the 
"  reductive  conclusions  of  the  libel ;  and,  in  the  action  of 
u  declarator  at  the  instance  of  William  and  George  Walker 
u  against  James  and  Archibald  Gibson,  sustains  the  defences, 
"  assoilzies  the  defenders,  and  decerns.  And  on  the  other 
"  points  of  the  action  at  James  Gibson's  instance,  appoints 
"  parties'  procurators  to  be  ready  to  debate  at  next  calling." 
On  representation  his  Lordship  adhered.  Feb.  21, 181& 

In  a  reclaiming  petition,  he  pleaded  that  though  the  judg- 
ment of  the  House  of  Lords,  had  found  that  the  commission 
1791,  was  reducible,  yet  that  the  question  still  remained, 
Whether  it  could  be  reduced  at  the  instance  of  Mr  Gibson, 
as  he  had  purchased  the  office  minus  the  rights  of  the  deputies ; 
in  other  words,  as  the  decree  of  sale  set  forth,  "  under  the 
"  reservation  always  to  George  and  Patrick  Walker,  and  the 
u  survivor  of  them,  of  all  right,  title  and  interest  they  and 
"  each  of  them  have  in  the  said  office,  salary,  fees,  and 
"  perquisites  thereof,  as  deputies  therein,  during  all  the  days 
"  of  their  respective  lives,  so  far  as  they  have  right  thereto  by 
u  the  commission  granted  in  their  favour." 

In  answer,  the  respondent  founded  his  argument  on  the 
latter  part  of  the  above  clause,  stating  that  the  rights  reserved 
to  them,  were  only  so  far  as  these  were  good  by  the  com- 
mission, but  this  last  being  vitiated,  was  good  for  nothing. 

The   Court  (Second  Division)  refused  this  petition  and  June  17» 181C- 
adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  John  Dickson,  Tho.  Thomson,  John  A. 
Murray,  Pat.  Walker,  Jas.  Campbell. 

For  the  Eespondent,  Sir  Sand.  Romilly,  John  Clerk,  Jas. 

Moncreiff. 
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1819. 


ALKCAin>EB   Poor  John  Alexander,  .  .    Appellant ; 

v. 

mabk,&o.    William    Mark    of  Markston,   and  John 

Mackie,     .....     Respondents. 

House  of  Lords,  7th  April  1819. 

Service — Propinquity. — Circumstances  in  which  the  appellant 
failed  to  establish  his  preferable  right  to  succeed  and  be  served 
heir  to  the  deceased  Quinten  Alexander. 

The  respondents  having  been  served  as  nearest  and  lawful 
heirs  to  Quinten  Alexander  by  a  general  service  obtained 
before  the  Magistrates  of  Canongate,  the  appellant  brought 
a  reduction  of  that  service,  stating  his  propinquity  to  the  said 
Quinten  Alexander,  and  alleging  that  he  was  a  nearer  heir 
than  the  respondents. 

After  a  long,  proof  was  led,  the  Court  sustained  the 
defences  stated  for  the  respondents,  and  dismissed  the  appel- 
lant's action. 
Mar  n  1809  Against  these  interlocutors  the  present  appeal  was  brought, 
Feb.  10, 1810.  siting  chiefly  the  facts  and  circumstances  disclosed  in  proof 
on  both  sides ;  and  commenting  upon  some  written  documents 
adduced  for  the  appellant,  which  bore  intrinsic  evidence  of 
forgery.  The  House  of  Lords  affirmed  the  judgment  of  the 
Court  of  Session. 

For  the  Appellant,  Sir  Saml.  Romilly,  Fra.  Horner,  John 

Cuninghame. 

For  the  Respondents,  John  Leach,  Geo.  Cranstoun^  Adam 

Duff. 


1819. 


THE  EARL  OF 

ABOTNE. 

V. 

INNBB. 


[Fac.  Coll.  Vol.  xvii.,  p.  384.] 
The  Earl  of  Aboyne,      ....        Appellant; 
Lewis  Innes,  Esq.,  .     "   .         .        .        Respondent. 

House  of  Lords,  10th  July  1819. 

Right  of  Fowling — Immemorial  Possession — Servitude. — 
The  respondent  claimed  a  right  of  fowling  in  the  forest  of  Birse, 
belonging  to  the  appellant,  and  which  was  conveyed  to  him 
along  with  his  lands  as  a  privilege  thereto  belonging.  He 
had  also  immemorially  possessed  and  exercised  this  right,  and 
had  given  permission  to  friends  to  fowl.  The  appellant  had 
the  whole  property  of  the  forest  vested  in  him,  besides  the  office 
of  forester,  and  attempted  to  reduce  the  respondent's  right.  Held 
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that  there  was  a  right  of  fowling  vested  in  the  respondent,  and        1819. 
that  he  might  give  permission  to  his  qualified  tenants,  friends,  or 

•  •  *  *  /~i    »     •  i  ■■■••i«*a«        THE  EAKL  OF 

visitors  to  shoot  thereon.     Opinion  that  a  judicial  admission  in      abotne. 
the  summons,  that  there  was  such  right,  was  effectual  in  law 
to  establish  it. 


v. 

INNES. 


This  case  was  of  the  same  nature  as  the  case  between  the 
>pellant  and  Mr  Farquharson,  reported  ante  p.  380. 

The  respondent,  Mr  Innes,  however,  claimed  his  right  of 
anting  and  fowling  in  the  forest  of  Birse,  under  a  convey- 
ice  to  him  of  his  lands,  "  cum  privilegio  et  libertate  aucu- 
pandi,  piscandi,  ac  cum  communi  pastura  in  forestis  nostris 

de  Birse,  Glencat,  Glenavon,  et  Lendrum,"  &c.  Since  his 
kfeftment  in  this  form  in  1681,  the  same  rights  and  privi- 
sges  had  been  regularly  repeated  and  expressed  in  all  his 
absequent  titles. 

This,  however,  did  not  satisfy  the  appellant,  who  brought 
n  action  of  declarator  against  Mr  Innes,  at  the  sametime 
hat  he  brought  the  action  against  Mr  Farquharson.  It  ap- 
leared,  that  both  actions  had  gone  on  together,  for  the  inter- 
ocutors  of  the  Lord  Ordinary  (Meadowbank)  which  dis- 
posed of  Mr  Farquharson's  case,  contained  this  finding  in  May  12, 1809. 
regard  to  the  present :  "  And  with  regard  to  Lewis  Innes, 
u  in  respect  of  the  admission  by  the  Earl  in  his  summons, 
u  that  Mr  Innes  has  a  right  of  fowling  and  hunting  over  the 
a  forests  of  Birse  and  Glencat ;  and  in  respect  that  this  privi- 
u  lege  implies,  from  the  very  nature  of  it,  a  right  to  commu- 
u  nicate  the  same  to  friends,  gamekeepers,  and  assistants,  when 
"conferred  without  an  express  restriction  in  that  respect: 
u  finds  the  letters  orderly  proceeded  in  the  suspension,  and 

sustains  the  defences  in  the  declarator,  and  decerns."  * 

The  Earl  in  a  representation  made  an  effort  to  retract  his 
admission  as  to  the  right  of  fowling,  but  the  Lord  Ordinary 
^dhered;  and  in  a  reclaiming  petition  to  the  Court,  the 
Mgesjpf  the  Second  Division  pronounced  this  interlocutor :  Deo.  19, 1809. 

liefuse  the  petition,  and  adhere  to  the  interlocutor  reclaimed 

*  against,  in  so  far  as  it  finds  that  Lewis  Innes  has  a  right  of 

*  fowling,   or  privilegium   et  liberatem  aucupandi,  over  the 

*  forest  of  Birse  and  Glencat ;  but  recall  the  interlocutor,  in 

•  Lord  Ordinary's  Note : — 

"  I  have  only  to  add,  that  I  should  have  construed  Mr  Innes9 
grant  of  hunting  very  differently,  had  it  not  been  for  a  judicial 
admission,  against  which  I  do  not  think  the  Earl  can  be  re- 
poned." 
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1819-        "  so  far  as  it  finds  he  has  a  right  of  hunting,  and  remit  to 
the  karl  of   "  the  Lord  Ordinary  to  hear  parties  as  to  the  extent  of  1& 
abotne.      «  privilege  an(j  particularly,  whether  it  is  communicable,  as 
ixMRM.       "  in  the  case  of  the  ordinary  right  or  franchise  of  hunting 
"  and  fowling." 

The  respondent  stated,  that  with  respect  to  the  right  of 
hunting,  as  contradistinguished  from  fowling,  it  was  not  of  the 
slightest  consequence  to  him,  whether  he  should  be  found 
entitled  to  exercise  it  or  not,  because,  for  many  ages  past, 
the  only  kind  of  sport  furnished  by  the  grounds  in  question, 
had  consisted  in  the  seizure  of  winged  game,  and  he  had 
granted  permission  to  some  of  his  tenants  on  his  lands  to 
hunt  and  fowl  for  these. 

The  extent  of  the  respondent's  right  having  thus  been 
remitted  to  the  Lord  Ordinary,  the  respondent  pleaded  that 
the  right  ought  to  be  liberally  construed — that  the  right  of 
seizing  and  killing  wild  animals  had  been  common  to  all) 
without  exception  in  the  earliest  period  of  mankind— that 
no  positive  institution  existed  in  the  nations  of  antiquity 
abridging  this  right.  In  the  Roman  law,  it  was  declared 
Inst.  l.  n.  u  l,  u  ferae  bestiaB  et  volucres,  et  omnia  animalia  qu»  mari,  cdo 
"  et  terra  nascuntur,  simul  atque  ab  aliquo  capta  faerint, 
"  jure  gentium  statim  illius  esse  incipiunt :  Quod  enim  nut 
"  lius  est,  id  naturali  ratione  occupanti  conceditur."  It  is 
ibid.  indeed,  declared,  in  the  same  law,  that  a  person  shall  not  hunt 
on  his  neighbour's  grounds ;  but  the  power  of  the  proprietor 
to  exclude  intruders,  was  necessarily  inherent  in  the  right  of 
property,  and  was  by  no  means  founded  on  any  notion  con- 
nected with  the  preservation  of  gdme.  , 

Even  on  the  principles  of  the  ancient  forest  laws,  the  right 
must  be  favourably  construed,  because  the  origin  and  .object 
of  the  forest  laws  was  to  preserve  a  cover  for  the  deer,  and  to 
provide  venison.  And  even,  supposing  the  forest  of  Bir» 
still  retained  its  legal  character,  and  privilege  as  such  it  must 
follow,  that  the  respondent  truly  enjoys  a  right  of  foretby 
therein,  including  even  vert  and  venison,  or,  at  least,  such 
as  now  frequents  the  ground.  That  the  right  of  fowling 
in  the  forest  of  Birse  was  by  no  means  a  servitude  merely, 
as  the  appellant  contends,  but  is  a  right  of  property.  Nor  is 
it  what  he  also  alleges  it  to  be,  a  personal  privilege,  for  that 
would  reduce  it  to  a  personal  servitude,  which  is  a  right 
unknown  in  our  law.  The  respondent  contended  that  he 
had,  from  the  general  words  used  in  his  title-deeds,  a  right  of 
killing  wild  fowl  in  the  manner  most  convenient  and  beneficial 
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imself ;  and  that  he  had  from  time  immemorial  exercised        181g- 
;  right,  and  is  consequently  entitled  to  found  on  immemorial  THE  EABL  0r 
re  as  the  best  interpreter  of  the  extent  of  his  right.  aboyhk 

"he  Lord  Ordinary  (Meadowbank)  pronounced  this  inter-  i»»m. 
iter:  "  Having  considered  these  interchanged  memorials  NoT#  ^ 1812# 
id  condescendences  for  the  Earl  of  Aboyne,  pursuer,  and 
iewis  Innes,  Esq.,  defender ;  and  observing  that  the  usage 
lleged  by  Mr  Innes,  prior  and  subsequent  to  the  decreet- 
rbitnd  1755,  is  not  controverted  by  the  Earl :  Finds,  that 
18  liberty  and  privilege  of  fowling,  conferred  by  the  de- 
cider's titles,  is  presumptione  juris  et  de  jure,  a  grant  by  a 
mu  dominu8j  effectually  burdening  the  right  of  property 
l  the  forest  of  Birse  belonging  to  the  pursuer,  with  the 
ffice  and  privilege  of  forester  connected  therewith :  Finds, 
lat  the  liberty  and  privilege  so  conferred  on  the  defender, 
i  a  franchise,  conferred  as  an  heritable  right,  rendered  an 
ppendage  to  the  property  of  Tilliesnaught  or  Ballogie ; 
md  as  it  affects  a  district  created  a  royal  forest,  under  the 
uardianship  of  a  forester,  and  appears  to  be  co-ordinate 
nd  co-effective  with  the  rights  of  the  grantee  thereof,  must 
e  considered  as  a  franchise,  entitled,  as  far  as  it  goes,  to 
be  benefit  of  such  an  establishment,  and  to  a  fair  and 
iberal  construction  as  to  the  exercise  thereof,  according 
o  use  and  wont :  Finds,  that  the  said  privileges  may  be 
iwfully  exercised  by  the  defender  personally,  or  by  his 
pmekeeper,  duly  authorized  for  that  purpose,  or  by  any 
[ualified  friends  whom  he  may  permit,  whether  his  tenants 
>a  Ballogie  or  not,  or  whether  the  defender  may  be  per- 
onally  present  or  not ;  but  always  in  such  a  way  and  man- 
ter  as  not  to  be  abusively  exercised  or  encroach  unreason- 
ably on,  or  absorb  the  general  right  of  fowling  as  well  as 
Hinting,  belonging  to  the  pursuer,  over  the  said  forest ;  and 
lecerns  and  declares  accordingly.  And  as  the  case  has 
teen  very  ably  and  learnedly  argued  in  a  manner  which 
ioes  honour  to  the  counsel  on  both  sides,  dispenses  with 
ny  representation 


»• 


Note  by  the  Lord  Ordinary  : — 

:  The  point  not  being  before  the  Lord  Ordinary,  he  does  not 
k  himself  entitled  to  decide  it.  But  he  doubts  of  the  com- 
ocy  of  granting  to  the  tenant  of  Ballogie  in  a  manner  not 
liable  for  abuse,  a  permission  to  shoot.  Such  a  permission,  if 
cised  in  a  certain  way,  may  be  destructive  to  the  game  of  the 
t,  yet  could  not  be  recalled  by  Mr  Innes,  nor  easily  regulated 
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1819.  On  reclaiming  petition  to  the  Court,  the  Court  refused  tl 


prayer  of  this  petition,   and   adhered  to  the  interlocal 
abotnb       reclaimed  against. 
inne8.  On  presenting  a  second  reclaiming  petition  the  same  r  a 

May 25»i8i3.   unanimously  refused,  "in  respect  that  any  abusive  exercL* 
'  "  of  the  defender's  right  is  sufficiently  guarded  against  by  tfc 

"  interlocutor  of  the   Lord   Ordinary,   adhered  to  by  tfc 
"Court."* 

The  appellant  presented  another  reclaiming  petition,  havin 
reference  to  a  supposed  ambiguity  in  the  Lord  Ordinary 
interlocutor  in  regard  to  the  word  "  qualified,"  used  in  refe 
ence  to  his  power  to  grant  permission  to  others.  The  Cot*, 
remitted  to  the  Lord  Ordinary  to  hear  parties  on  that  porn 
The  Lord  Ordinary  (Meadowbank)  pronounced  this  inte 

Nov.  12, 1813.  locutor:    "Having  considered  the  petition  for  Lewis  Inn< 
"  and  remit  by  the  Court,  and  having  heard  counsel,  an 
"  advised  the  minutes  of  debate  since  put  in,  and  recollecting 
"  distinctly  his  own  meaning  by  the  term  i  qualified,'  in  the 
"  interlocutor  of  the  13th  November  1812,  was  to  avoid 
"  giving  any  appearance  of  sanction  to  the  fowling  of  persons 
"  as  assistants,  friends,  or  visitors,  who  had  not  taken  out 
"  licenses  as  gamekeepers,  or  as  otherwise  entitled  to  shoot, 
"  and  by  no  means  any  restricted  technical  sense  of  being 
"  qualified  under  any  one  statute,  or  under  even  statutes 
"  hitherto  enacted  in  contradistinction  to  statutes  that  here- 
"  after  may  be  enacted,  and  being  of  opinion  that  the  legal- 
"  construction  of  the  import  of  this  term  is  entirely  consistent 
"  with  the  meaning  he  entertained  in  pronouncing  the  inter- 
"  locutor,  and  that  it  is  competent  for  this  Court  to  declare 
"  that  legal  construction  after,  as  well  as  before,  the  lapse  « 
"  the  reclaiming  days :  Finds,  that  by  the  expression  in  tie 

by  legal  interposition ;  and  yet  the  forester,  the  Ordinary  think* 
might  have  such  ground  of  complaint,  as  that  Mr  Innes  ought  to 
recall  the  permission  so  abused,  were  it  in  his  power  so  to  do. 
If  it  is  conferred  by  tack,  it  therefore  should  be  declared  subject 
to  the  recall  for  excessive  or  abusive  use." 

*  Opinions  of  the  judges: — Vide  Fac.  Coll.  Lord  Meadow- 1 
bank,  in  giving  his  opinion  as  one  of  the  judges,  seems  to  have 
altered  his  original  opinion  as  to  the  respondent's  right,  founding 
it  chiefly  on  his  titles  and  possession,  and  not  on  the  admtsskm  in 
the  summons.  His  Lordship  stated,  "  I  think  there  is  a  gooi 
"  right  without  the  confession  ;  there  is  the  long  usage  of  the  tents! 
"  both  before  and  after  the  decree-arbitral." 
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nterlocutor  '  any  qualified  persons  whom  he  may  permit,'        1819. 

whether  his  tenant  at  Ballogie  or  not,  is  meant  any  persons  THE  EARL  0P 

whom  the  petitioner  may  permit,  that  may  lawfully  exercise      abothb 

iat  permission,  whether  his  tenants  in  Ballogie  or  not,  and       ixnk*. 

bat  this  is  the  true  construction  of  the  passage  of  the  inter- 

ocutor  in  question,  and  decerns." 

Against  this  interlocutor  the  appellant  reclaimed  by  petition 

the  Court,  but  the  Lords  adhered.  Dec.  7,  lsia. 

Against  these  interlocutors  the  present  appeal  was  brought 

the  House  of  Lords,  by  the  appellant. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,   Sir  Sml.  Romilly,  Thos.    W.  Baird, 

Fra.  Horner. 

For  the  Respondent,  John  Leach,  Hugh  Lumsden. 


MAULB 

V. 
HAULS. 


[Fac.  Coll.,  Vol.  xix.,  p.  394.]  lgig 

William  Maule,  Esq.,  great  grandson  of^| 
Dr  Henry  Maule,  Lord  Bishop  of  Cloyne,  I 
in  the  Kingdom  of  Ireland,  and  heir-male  r    Appellant ; 
and  representative  of  the  family  of  Pan- 
mure  in  Scotland,  pursuer,  .     J 

The  Honourable  Wm.  Ramsay  Maule  of 
Panmure,  defender,      .  .  .  Respondent. 

House  of  Lords,  10th  July  1819. 

Description — Entail  of  Leases — Decree- Arbitral — Re- 
duction —  Res  Judicata — Homologation. — The  appellant 
claimed  certain  property,  as  well  as  leases  of  property,  part  of 
the  Panmure  estate,  settled  on  him  by  deeds  of  entail.  The 
respondent  stated  that  these  entails  had  been  held  by  a  decree 
of  the  Court  in  1782,  to  be  prescribed,  and  he  also  founded  on  a 
decree-arbitral,  wherein  these  rights  were  put  in  issue  and 
finally  settled.  The  appellant  brought  a  reduction  of  this 
decree-arbitral,  but  not  of  the  decree  of  the  Court.  The  Court 
of  Session  repelled  the  reasons  of  reduction ;  and  on  appeal  to 
the  House  of  Lords,  the  cause  was  remitted  for  reconsideration, 
and  under  this  remit  the  Court  generally  sustained  the  defences 
pleaded  for  the  respondent.  Reversed  in  the  House  of  Lords, 
voi*  vi.  2  r 
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1819.  and  held,  first,  that  the  instrument  purporting  to  be  a  < 

arbitral,  ought  to  be  reduced ;  and  second,  that  the  interlocal  to 
v.  of  Court  in  1782,  was  not  to  be  considered  as  final  and  conolca 

MAULB. 


sive  against  the  respondent  with  respect  to  the  leases  in  quetf 
tion.     Quoad  ultra  affirmed. 

This  is  an  appeal  in  regard  to  the  reduction  brought  of 
submission   and   decree-arbitral,   which  had  followed  on 
decision  in  a  depending  cause,  pronounced  by  the  Court  c= 
Session  of  1st  and  4th  March  1782,  which  sustained  tins, 
entails  of  the  leases  of  Panraure  and  Brechin,  parts  of 
property  belonging  to  the  family  of  Panmure,  but  held 
deeds  of  tailzie  (1730)  of  the  estate  of  Kelly  and  Balumb^E 
were  cut  off  by  the  negative  and  positive  prescription.    Wl  i 
this  competition,  Thomas  Maule,  the  appellant's  father,  hoto 
claimed  the  whole  property  in  dispute,  as  heir-male  under 
these  deeds  of  entail,  executed  in  1730;  and  he  was  opposed 
by  the  late  Earl  of  Dalhousie,  for  himself,  and  as  administra- 
tor-at-law  for  the  respondent,  his  second  son,  founding  on 
a  settlement  adverse  to  the  entails,  which  had  been  executed 
by  the  late  Earl  of  Panmure,  in  October  1781,  in  favour  of 
the  respondent. 

The  grounds  of  reduction  were,  1st,  That,  "although** 
"  facie  of  the  foresaid  pretended  submission,  it  bears  to  be  * 
"  reference  of  the  depending  processes,  and  various  point!  rf 
"  dispute  between  the  parties  therein  named,  yet,  in  fact,  it 
"  was  not  a  submission,  but  only  a  bargain,  covenant,  or 
"  agreement  of  a  nature  essentially  different  from  what  is 
"  law  is  held  and  understood  to  be  a  regular  and  proper  sub- 
"  mission   or  reference ;    and   the   said    pretended  decreet- 
"  arbitral  following  thereon,  is  false,  feigned,  and  destitute  d 
"  truth.     It  sets  forth  that  the  arbiters  had  considered  th 
"  claims  of  the  parties,  and  had  God  and  a  good  consciem 
"  before  their  eyes,   and   were    ripely   advised   therewhl 
Whereas,  the  truth  is,  that  "  the  said  arbiters  never  be* 
"  parties  on,  nor  considered  their  claims,  nor  had  any  po 
"  whatever  so  to  do,  under  the  said  pretended  submitf 
u  They  were  fettered  and  bound  down  by  a  previous  a/ 
"  ment,  to  pronounce  the  said  pretended  decreet-arbib 
"  the  terms  in  which  it  is  given  forth ;  and  were  r 
"  liberty  to  exercise,  nor  did  they  exercise  their  own 
"  ment  and  discretion  upon  the  questions  apparentl 
"  mitted  to  them.     2d,  The  parties  to  the  said  pn 
"  submission,  bargain,  covenant,  or  agreement,  wher* 
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aid  pretended  decreet-arbitral  proceeded,  had  no  power  isia. 
y  bind  the  pursuer,  as  heir  of  tailzie,  to  give  eflect  to  the  mauu 
wne,  or  abide  thereby.    And,  therefore,  the  same,  with  •• 

be  service  of  the  pursuer  as  heir  male  and  of  provision 
nder  the  said  pretended  decreet-arbitral,  and  whole  acts 
nd  deeds  done  by  the  pursuer,  on  the  ground  and  under 
he  erroneous  conception  of  its  being  a  fair  decreet-arbitral, 
►renounced  upon  a  solemn  and  legal  submission  by  arbiters 
it  full  liberty  to  exercise  their  own  judgment  upon  the 
x>ints  apparently  submitted  to  them,  are  null  and  void  so 
3ur  as  regards  the  pursuer,  and  not  binding  on  him.  And 
it  being  so  found  and  declared,  the  said  Hon.  William 
Ramsay  Maule,  defender,  ought  and  should  be  decerned 
and  ordained  by  decreet  foresaid,  to  flit  and  remove  himself 
and  servants  from  the  lands,"  houses  and  parks  mentioned 
lerein. 

In  defence  to  this  action,  the  following  defences  were  given. 

1st,  The  two  deeds  of  entail  and  separate  obligation  on 
rhich  the  pursuer  founds  his  title  to  insist  in  the  present 
action,  and  his  alleged  general  service,  in  terms  thereof,  have 
aot  been  produced  in  process. 

2d,  Among  the  deeds  sought  to  be  reduced,  is  the  dis- 
position and  deed  of  entail  executed  by  William,  Earl  of 
Panmure,  of  the  lands,  baronies  and  others  therein  enumerated, 
tod  particularly  of  the  lands  and  baronies  of  Kelly  and 
Btlambie,  in  favour  of  himself  and  his  heirs  of  tailzie  therein 
mentioned,  by  virtue  of  which  disposition  and  tailzie,  the 
iefender  now  possesses  the  lands.  But,  as  the  heirs  of  tailzie 
tobstituted  to  the  defender,  have  an  interest,  they  ought  to 
&ve  been  called. 

Separatim. — The  lands  of  Balumbie  were,  several  years 
'go,  sold  under  the  authority  of  an  Act  of  Parliament  for 
ademption  of  the  land-tax,  and  the  present  proprietor  of  these 
*nds  ought  also  to  be  called. 

3d,  The  deeds  of  entail  do  not  afford  any  title  to  the  pur- 
tier  to  insist  in  the  present  action,  as  they  have  long  ago  been 
languished  by  prescription,  both  positive  and  negative. 

4th,  It  has  been  already  determined  by  this  Court,  as  far 
«ck  as  March  1782,  that  the  two  deeds  of  entail  and  obliga- 
ion  libelled  on,  were  extinguished  by  prescription,  both 
orithre  and  negative,  and  the  decree  of  the  Court  was 
iortly  thereafter  extracted.  The  subject  matter  of  the 
lesent  action  is,  therefore,  res  judicata. 
5th,  Even  on  the  supposition  that  the  pursuer  had  any 
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W19.        existing  title  under  the  deeds  libelled  on,  he  could  not  be 
heard  in  the  present  action,  until  he  had  previously  set  aside 


MAULB 


v-  the  extracted  decree  of  this  Court,  in  March  1782. 

6th,  Homologation  of  the  transaction  gone  into. 
The  Court  of  Session  repelled  the  reasons  of  reduction,  and 
against  their  judgment,  an  appeal  was  taken  to  the  House  of 
Lords. 
March  9, 1813.       Under  this  appeal,  the  case  was  fully  heard  in  the  House 
Report ?oi.  It.  of  Lords ;  after  which, 

The  Lord  Chancellor  said,* 
"  My  Lords, 

"  The  appellant  is  the  great  grandson  of  Dr  Henry  Maule,  Bishop 
of  Cloyne,  and  heir  male  of  the  family  of  Pan  mure  in  Scotland. 

"  The  appeal  is  brought  against  an  interlocutor  of  the  Second 
Division  of  the  Court  of  Session  of  the  9th  of  March  1813  (which 
his  Lordship  read). 

"The  Court  was  equally  divided  at  pronouncing  this  inter- 
locutor, till  Lord  Pitmilly  was  called  in.  Those  Lords  who  were 
in  favour  of  the  interlocutor  said  it  was  a  case  of  great  difficulty. 

"  It  is  unnecessary  for  me  to  state  to  you  the  proceedings  out 
of  which  the  judgment  of  the  Court  of  Session,  in  1782,  arose. 
These  are  detailed  in  the  first,  second,  and  third  pages  of  this 
paper  of  the  appellant's. 

"  On  the  1st  of  March  1782,  the  Court  pronounced  this  inter- 
locutor (Here  his  Lordship  read  the  same).  Your  Lordships  will 
observe  that  in  this  interlocutor,  the  Court  found  that  certain 
entails  of  the  estates  of  Kelly  and  Balumbie  were  cut  off  by  the 
positive  and  negative  prescription  ;  but  they  found  that  the  entail 
made  as  to  certain  leases  still  subsisted,  and  that  Lieutenant  Maule 
had  a  right  to  take  up  these  by  service.  The  property  which  was 
the  subject  of  these  leases,  is  stated  to  have  been  very  valuable. 

"  It  appears  that  an  appeal  had  been  entered  against  this  judg- 
ment, in  regard  to  the  leases,  on  the  part  of  the  Earl  of  Dalhousie ; 
but  an  arrangement  was  afterwards  entered  into,  which  superseded 
this  appeal.  The  discussions,  with  regard  to  this  arrangement, 
appear  to  have  been  carried  on  between  Mr  Campbell,  afterwards 
Sir  Hay  Campbell,  counsel  for  the  Earl  of  Dalhousie,  and  Mr 
"Wight,  counsel  for  Lieutenant  Maule.  It  was  completed  in  what 
was  called  a  submission,  which  bore  date  the  30th  of  March  1 782, 
and  in  what  was  termed  an  award,  which  was  made  as  early  as  the 
2d  of  April  thereafter.    That  award  was  in  substance  as  follows : — 

(Here  his  Lordship  read  the  substance  of  the  decree-arbitral 
from  the  fourth  page  of  the  appellant's  case,  affirming  the  inter- 

*  Taken  by  Mr  Robertson 
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rotor  so  far  as  regarded  the  estates  of  Kelly  and  Balumbie,  and  1819. 
rersing  that  part  of  it  which  regarded  the  leases  given  to  MADLK 
eu tenant  Maule;  but  granting  £3500  to  be  vested  in  trustees  ». 

•  Lieutenant  Maule  and  the  substitute  heirs.)  maule 

"  I  should  have  noticed  that  Lord  Braxfield,  then  one  of  the 
Iges  of  the  Court  of  Session,  had  been  named  oversman  in  the 
bmission,  and  it  is  said  to  have  been  principally  owing  to  the 
sight  of  his  opinion,  that  the  leases  had  been  given  to  Lieutenant 
aule,  in  the  judgment  of  1st  March  1782  ;  I  should  have  noticed 
so  that,  according  to  the  submission,  the  award  was  to  be  given, 
eight  days  from  its  date. 

The  appellant's  case  goes  on  to  show  why  no  proceedings  had 
een  taken  on  his 'part  till  1809;  but  that  various  documents 
aving  then  been  discovered,-  he  then  brought  his  action,  calling 
wr  production  of  the  submission  and  decree  t-arbitral,  and  for 
eduction  of  them. 

(Here  his  Lordship  read  the  conclusions  of  the  appellant's 
summons.) 

Tour  Lordships  will  observe  that  this  action  insists  that  there 
web  in  fact  no  true  submission  and  decreet- arbitral,  but  an  agree- 
ment which  was  put  into  that  form,  and  claims  that  the  respond- 
ent should  be  removed  from  possession  of  the  subjects  contained  in 
the  leases,  and  should  account  for  the  profits.  What  relief  the 
Court  would  have  thought  the  appellant  entitled  to,  if  they  had 
thooght  this  a  bad  submission  and  decree-arbitral,  we  don't  know ; 
the  majority  of  the  Court  were  of  an  opinion  which  precluded  the 
necessity  of  there  stating  what  ought  to  be  done,  if  the  submission 
*nd  decree-arbitral  were  set  aside. 

"In  these  papers  I  find  several  questions  very  ably  discussed, 
*hich  it  is  not  necessary  for  us  to  give  any  opinion  upon. 

"The  first  question  made  in  the  appellant's  case  is,  If  the  inter- 
locutor of  1st  March  1782,  be  well  founded  or  not!  This  may  be 
*Tery  important  question,  but  the  Court  having  given  no  opinion 
Qpon  it,  we  cannot  give  an  opinion  upon  it ;  where  no  decision  is 
P*en  in  the  Courts  below  on  any  point,  your  Lordships  religiously 
•dhere  to  giving  no  opinion  upon  that  point ;  this  is  more  par- 
ticularly to  be  attended  to  in  cases  from  Scotland.  In  the  course 
°f  the  able  argument  of  Mr  Murray,*  I  intimated  that  we  could 
give  no  opinion  as  to  this,  and  that  the  only  question  before  us 
Wis,  if  this  was  a  transaction  or  a  submission  and  decree-arbitral. 
The  same  observation  applies  to  the  second  point  made  by  the 
appellant,  namely,  that  Lieutenant  Maule  had  no  power  to  enter 
into  a  transaction  that  should  affect  his  son  the  appellant,  then  a 
ninor.  A  similar  observation  may  be  made,  cm  the  point  of 
amologation  ;  it  was  said  by  some  of  the  judges,  that  the  homolo- 


*  Now  Lord  Murray. 
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1819.        gation  could  only  be  construed  to  extend  to  this  as  a  decree* 


mauli       arbitral.     If  your  Lordships  shall  be  of  opinion  that  this ' 

v.  decree-arbitral,   homologation  was  not  necessary;  if  yon  sbaJ 

MAUL1-       think  otherwise,  we  have  no  judgment  of  this  Court  upon  tbm- 
matter  of  homologation. 

"  The  only  question  before  us  is,  if  this  be  a  real  submission 
and  decree-arbitral,  or  only  an  agreement  in  that  form. 

"  When  I  come  to  discuss  this  question,  it  would  be  a  momst 
painful  duty  to  me,  if  I  thought  that  by  any  opinion  I  had  formed,  ZZ 
acceded  to  imputations  which  have  been  made,  upon  the  arbitrators 
from  the  bar,  or  in  these  papers.  In  the  early  part  of  my  life,  I  ham 
stood  at  that  bar  with  Mr  Wight ;  with  regard  to  that  eminan  m 
person,  Sir  Bay  Campbell,  I  have  known  him  long  and  intimately 

"  We  should  impute  much  too  strongly  against  mankind,  if  w— 
took  this  up  in  the  manner  it  has  been  urged.  These  gentlemee 
who  were  counsel  on  opposite  sides,  appear  to  have  fallen  in^ 
this  mode  of  arrangement  by  decree-arbitral. 
Vide  ante,  vol.  "  We  heard  a  good  deal  of  the  case  of  Mr  Mackenzie  and  tfta 
Ui.,  p.  378.  York  Buildings  Company.  I  know  that  Lord  Thurlow  nev»^ 
thought  of  imputing  immoral  conduct  to  Mr  Mackenzie,  and.  i 
was  matter  of  perfect  surprise  to  me  now  to  hear  that  any  im- 
putation of  that  kind  could  be  brought  against  him. 

"  I  remember,  it  was  stated,  that  even  judges  had  been  pur- 
chasers at  judicial  sales.     But  the  proceeding  was  dangerous,  nol 
because  Mr  Mackenzie  had  not  given  as  much  as  another,  bat 
because,  as  he  had  more  knowledge  of  the  subject  than  any  otfaen 
could  have,  the  policy  of  the  law  did  not  permit  him  to  be  s 
purchaser. 

"  If  we  come  to  the  question,  if  this  was  a  real  submiarion, 
and  decree-arbitral  or  not,  I  hold  it  to  be  the  duty  of  an  arbitrator, 
to  go  into  that  room,  to  make  an  award  precisely  as  a  judge ; 
though  he  is  named  by  one  party,  he  is  indifferently  arbitrator 
between  both ;  and  his  duty  to  both  is  the  same  as  the  duty  of  the 
king's  judges  towards  the  king's  subjects. 

"  I  call  your  attention  again  to  the  judgment  of  1st  Maid* 
1782.  It  finds  that  Lieutenant  Maule  had  a  right  to  take  up 
certain  leases,  which  are  said  to  have  been  worth  £50,000.  1 1*7 
the  value,  however,  entirely  out  of  the  question. 

"  Against  this  judgment,  Lord  Dalhousie  entered  an  appeal  to 
this  House.  This  is  noticed  in  Mr  Wight's  letter  of  the  24th  of 
March  1782,  to  have  been  a  matter  understood  between  the  parties' 

(Here  his  Lordship  read  this  letter.) 

"  Something  was  said  of  the  expression  'flurried  a  tittle'  in  the 
postscript  of  this  letter.     I  lay  this  ou t  of  view,  however,  altogether. 

"  Another  letter  appears  from  Mr  Wight,  of  the  29th  of  March, 
the  day  before  the  submission  was  entered  into,  which  ia  very 
important. 


UAVLK. 
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Here  his  Lordship  read  the  same.)  1819. 

*  This  is  the  statement  of  Mr  Wight,  who  must  have  held       MAU~" 
character  of  arbitrator  as  well  as  Mr  Campbell,  otherwise  the  «. 

ard  was  void.  Do  I  characterize  this  letter  too  high,  when  I 
r,  that  it  affords  evidence  that  Mr  Wight  spent  three  hours  with 

•  Campbell,  the  other  arbitrator,  discussing  what  one  party 
mid  take  and  the  other  should  give  for  these  leases ;  the  one 
uggling  to  bring  the  other  to  a  higher  sum  than  £3500,  which 
t  other  positively  refused  to  give ;  and  that  thereupon  advised 
untenant  Maule  to  accept  this  offer,  and  he  requests  to  know, 
tether  Lieutenant  Maule  meant  to  act  upon»the  terms  proposed 

the  party,  as  they  expected  a  speedy  answer. 
"  The  submission  bears  date  the  30th  of  March.  The  scroll 
a  been  discovered  drawn  out  by  Mr  Leslie,  Lord  Dalhousie's 
ent,  who,  you  will  recollect,  is  mentioned  in  the  letter  of  the 
th  of  March,  in  which  it  is  said,  that  if  he  had  been  at  home, 
ere  would  have  been  no  attempt  at  a  service  of  the  appeal. 
"  If  there  had  not  been  a  speedy  answer,  the  scroll  of  the  sub- 
iaskm  could  not  have  been  drawn  out  as  we  see  it,  and  corrected 
we  see  it  afterwards  was. 

"  Mr  Leslie  draws  it  out,  stating  that  a  treaty  was  entered  into 
iween  the  counsel  for  the  parties  and  a  verbal  agreement  made, 
which  the  import  is  set  out  in  the  scroll. 
(Here  his  Lordship  read  the  draft  of  the  submission.) 
"  This  scroll,  of  considerable  length,  must  have  been  drawn  out 
r  Mr  Leslie  between  the  afternoon  of  29th  March,  and  the  30th, 
hen  it  was  executed.  It  must  have  been  drawn  out  either  from 
formation  or  conjecture ;  whether  from  the  one  or  the  other  your 
>rdships  will  have  to  infer  from  what  was  written  in  the  letter 
the  29th  of  March. 

44  Mr  Campbell  strikes  out  of  the  draft,  all  that  relates  to  the 
jreement,  and  makes  it  an  ordinary  submission. 
"  On  the  2d  of  April,  the  arbitrators  proceed  to  make  their 
vard.  It  will  be  recollected,  that  an  interlocutor  had  been  pro- 
tanced  by  the  Court,  on  the  1st  of  March  1782,  finding  that  the 
itaib  of  the  estates  of  Kelly  and  Balumbie  were  cut  off  by  pre- 
option, and  that  these  estates  belonged  to  the  respondent ;  and 
nding  as  to  the  leases  (chiefly  as  was  said  from  the  weight  of  the 
pinion  of  Lord  Braxfield,  who  had  been  named  oversman  in  the 
obmission)  that  these  belonged  to  Lieutenant  Maule  as  heir  of 
Qtail 

(Here  his  Lordship  read  the  first  part  of  the  award.) 
"  Here  you  see,  that  the  arbitrators  make  the  interlocutor  in 
1  respects  in  favour  of  Lord  Dalhousie,  and  in  all  respects  against 
ientenant  Maule. 

"  Then  we  come  to  a  clause,  of  which  I  wish  to  speak  with 
-cumppection ;  but,  I  am  persuaded,  that  no  court  of  law  in  this 
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1819.        country  could  sustain  an  award  with  such  a  clause  ;  for  in  it  bo- 
arbiters  are  of  opinion,  both  for  and  against  each  party. 

(Here  his  Lordship  read  that  clause  in  the  award,  which  begiar: 
with  these  words,  and  *  as  we  conceive  it  to  be  just  and  reason 
<  able,'  &c.) 

"  We  find  here  given,  the  very  sum  mentioned  in  the  letter  -^ 
the  29th  of  March ;  it  does  everything  that  had  been  recited  V- 
the  draft  as  the  verbal  agreement  of  parties,  except  in  givkm 
the  sum  awarded  in  remainder  to  the  heirs  of  entail. 

"  Then  we  have  a  clause  to  prevent  any  attempt  being  made  *fc 
break  the  award. 

(Here  his  Lordship  read  the  same). 

"  Upon  the  whole,  we  find  mentioned  in  Mr  Wight's  letter,  tin 
sum  that  Lord  Dalhousie  had  agreed  to  grant.    We  see  the  scrol/ 
which  was  intended  to  carry  this  into  effect.     We  see  this  scrol/ 
altered  so  as  to  resemble  an  ordinary  submission,  and  two  day* 
afterwards  we  find  an  award,  carrying  into  effect  the  very  things 
which  we  see  had  been  previously  agreed  to. 

"  I  don't  think  that  we  should  consider  this  as  affecting  the 
characters  of  the  parties ;  but  we  must  deal  with  this  as  an  ordinary 
case.  I  cannot  consider  this  as  any  thing  more  or  less,  than  an 
agreement  under  the  colour  of  a  decree-arbitral.  I  am  of  opinion 
that  we  must  set  aside  this  as  a  decree-arbitral. 

"  What  will  be  the  consequences  of  this,  I  don't  know ;  these 
consequences  were  not  gone  into  by  the  Court,  and  cannot  be  gone 
into  here. 

"  It  was  proposed  to  us  to  decide  at  once  in  favour  of  Lieu- 
tenant Maule,  on  the  further  points,  and  not  to  send  the  caose 
back  ;  but  this,  according  to  my  view,  cannot  be  done. 

"  I  should  propose,  therefore,  that  your  Lordships  should  find 
that  there  was  no  decree-arbitral  in  this  case,  and  remit  the  came 
to  the  Court  to  proceed  accordingly." 

May  10, 181G.  The  following  judgment  was  then  pronounced:  "Find, 
"  That  in  this  action  and  proceeding  between  the  present 
"  appellant  and  respondent,  the  alleged  submission,  and 
"  alleged  decree-arbitral,  of  the  respective  dates  of  the  30th 
"  March  1782,  and  2d  April  1782,  ought  not  to  be  con- 
"  sidered  as  being,  or  having  in  law  the  effect  of,  a  submis- 
"  sion  or  decreet-arbitral ;  but  as  a  form  adopted,  in  which 
"  an  agreement,  previously  made  between  Thomas  Maule,  the 
"  pursuer's  father,  and  George,  Earl  of  Dalhousie,  parties  to 
"  the  said  submission,  was  concluded ;  and  remit  to  the  Lord 
"  Craigie,  Ordinary,  to  hear  the  parties,  and  to  proceed 
"  accordingly  to  what  shall  appear  to  him  to  be  just  and 
*'  consistent  with  this  finding." 


V, 
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On  the  case   returning  to   the  Court  of  Session,  Lord        181g- 
ZJraigie,    the   Ordinary,,    ordered  memorials   on   the   whole       maulb 
cause  to  be  boxed,  with  a  view  to  report  the  case  to  the 
Court;    and   this   having  been   done,   further   informations 
were  ordered  by  the  Court,  and  the  Lords  pronounced  this 
interlocutor:    "The  Lords  having  resumed  consideration  of  Dec.  2,  isn 
**  the  mutual  memorials  for  the  parties,  with  the  additional 
**  informations  and  whole  circumstances  of  the  case,  sustain 
**  the  defences  pleaded  for  the  defender,  assoilzie  him  and 
C€  decern." 

Against  this    interlocutor  the   present   appeal  was   again 
t>rought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant, — 1st,  The  plea  of  homologation 
does  not  apply,  because  the  acts  founded  on  were,  in  the  first 
place,  done  under  mistake  or  misapprehension.     This  mistake 
proceeded  not  from  inadvertency  alone,  but  was  occasioned  by 
i    some  deception  used  by  the  other  party,  for  the  purpose  of 
obtaining  homologation.     Homologation  is  the  acceptance  of 
*  transaction  or  deed  by  an  approbatory  act  of  the  party. 
Approbation,  however,  is  an  operation  the  mind  is  incapable 
of  without  a  previous  knowledge  of  the  thing  to  be  approved. 
Knowledge  of  the  thing  to  be  homologated  is,  therefore,  the 
essence  of  homologation ;  and  unless  that  essence  is  entirely 
given  up,  it  is  impossible  to  hold  that  acts  done  as  applicable 
to  deeds,  under  the  belief  that  they  were  a  real  submission  and 
decreet-arbitral,  can  be  held  applicable  to  the  same  deeds, 
*fter  they  have  been  discovered  to  be  quite  different  from 
**kat  the  party  believed  them  to  be,  when  the  acts  were  com- 
mitted. 

If  the  appellant  disbelieved  that  those  instruments  were  a 
transaction,  it  does  not  follow,  as  a  necessary  consequence,  that 
**«  must  have  believed  them  to  be  a  decreet-arbitral,  because 
*fcey  might  have  been  neither.  But  if  he  did  believe  them  to 
b*  a  decreet-arbitral,  it  does  follow,  as  a  necessary  consequence, 
*kathe  could  not  believe  them  to  be  a  transaction;  for. these 
**o  things  are  quite  different,  and  he  could  not  believe  them 
V)  be  two  different  things  at  one  and  the  same  time.  The 
**H*t  effectual  way,  therefore,  in  which  the  appellant  can 
Prove  hia  ignorance,  that  the  instruments  in  question  were  a 
transaction,  is  to  bring  forward  such  evidence  as  will  fully 
Convince  all,  that  he  believed  them  to  be  really  a  submission 
tad  decreet-arbitral,  as  contra-distinguished  from  a  transac- 
tion ;  and  it  appears,  the  respondent  has  himself  furnished 
tfaat  evidence,  as  follows :  By  the  letter  from  the  appellant  to 
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1619.  the  respondent,  of  7th  September  1794.  His  letters,  aJao>  U 
MAULE  the  trustees,  prove  that  he  was  under  the  impression  thai 
the  instruments  in  question  were  a  submission  and  decreet- 
arbitral. 

2d,  If  the  instruments  in  question  were  also  a  transaction 
they  were  none  such  as  could  be  binding  on  the  appellant 
The  respondent  has  all  along  pleaded,  that  these  instrument* 
bound  the  appellant  as  a  transaction,  even  though  not  good 
as  a  submission  and  decreet-arbitral.     How  they  were  made 
to  assume,   also,  the  form  of  a  transaction,  has  not  bees 
explained.     But,  now,  that  these  instruments  are  set  aside 
as    a   submission    and    decreet-arbitral,    they  can  now  be 
supported  and  set  up  only  as  a  transaction,  in  equity,  h 
is  a  fixed  rule  in  equity,  that  where  a  deception  has  bees 
made  use  of,  either  suppressione  vert,  or  suggestions  foU,  it 
renders  the  transaction,  whatever  may  have  been  its  nature, 
utterly  void.     As  to  how  far  deception  was  made  use  rf 
against  the  appellant,   he   will  trouble  the   House  with  a 
single  observation,  in  addition  to  what  is  apparent  from  the 
narrative  in  this  appeal.     But,  as  the  instruments  in  qoe* 
tion  are  now  to  be  pleaded  up  as  a  transaction  of  Lieutenant 
Maule's  valid  per  se}  it  is  necessary  to  show  that  deception 
lies  at  the  root  of  it,  and  was  practised,  in  a  most  material  mi 
important  particular,  against  Thomas  Maule  himself.    Id  par- 
ticular, in  consequence  of  the  representation  of  Mr  Wight, 
advocate,  in  his  letter  to  Thomas  Maule,  which  set  forth  that, 
in  the  event  of  his  and  his  son's  death,  Lord  Dalhousie  would 
exclude  his  daughters,  and  upon  this  representation,  £500  of 
his  claim  was  given  up,  although  the  point  of  law  was  cleaity 
erroneous. 

Further,  the  instruments  cannot  be  held  good  and  valid  as 
a  transaction  per  sey  because,  where  they  have  been  set  aside 
on  grounds  which  strike  at  the  validity  of  all  instruments— 
when  they  are  reduced  on  the  head  of  force  or  fear,  or  of 
fraud,  or  circumvention,  they  cannot  stand  good  to  any  othtf 
legal  effect.     It  was  not  a  transaction  by  Thomas  Maule  him- 
self, under  the  pretence  that  by  himself  alone  he  could  effec- 
tually cut  down  the  entails,  for  he  acted  as  administrator  for 
the   appellant,  whose  right,   under  the  entails,  was  thereby 
acknowledged ;  and  therefore  the  transaction,  in  fact,  was  not 
Thomas  Maule's  own  transaction.     Again,  the  forfeiture,  in 
the  event  of  challenge,  was  levelled   against  the  appellant 
nominative,  which  was  another  direct  acknowledgment  of  his 
right.     Again,  Lord  Dalhousie  sold  his  claim  under  the  en- 
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tails  for  the  above  abatement  of  £500,  pr  what  is  the  same  i*i9. 
thing,  if  not  worse,  Thomas  Maule  was  made  to  believe  so.  The 
validity  of  the  entails,  therefore,  was  part  of  the  compromise, 
which  cannot  be  pleaded  against  itself.  In  fact,  the  whole 
proceedings  in  1782,  on  both  sides,  went  on  the  principle, 
and  were  concluded  on  the  understanding,  that  the  entails 
were  valid;  and  now,  in  1818,  when  it  is  wanted  to  get  rid 
of  them,  they  are  held  to  have  been  the  reverse  of  valid. 

3d,  Even  supposing  the  decision  in  1782  still  open,  with- 
out any  previous  reduction,  the  respondent  does  not  represent 
the  original  lessees,  in  the  tack  of  the  Mansion  House  and 
Parks  of  Brechin,  &c.,  or  Lord  Panmure,  in  the  leasehold 
rights,  and  therefore  is  not  entitled  to  enter  into  any  question 
rf prescription  regarding  them. 

4th,  That  the  decision  of  the  Court  of  Session,  4th  March 
1782,  sustaining  the  entails  of  the  leases  of  Panmure  and 
Brechin,  was  well  founded. 

Pleaded  for  the  Respondent  —  1st,  If  the  entails  of  the 
leases  founded  on  were  ever  effectual  in  law,  they  had  been 
entirely  cut  off  by  prescription,  before  the  claim  was  made  on 
diem  by  Lieutenant  Maule,  the  appellant's  father,  in  1781. 

2d,  The  agreement,  or  transaction,  by  which  Thomas 
Made,  for  himself,  and  the  appellant,  his  son,  settled  a 
depending  lawsuit  of  very  doubtful  issue,  and  for  a  valuable 
consideration  renounced  to  the  landlord,  every  claim  under 
the  entails  or  leases,  followed  by  possession,  was  in  itself,  an 
effectual  transaction  to  bar  the  present  claim. 

3d,  The  pursuer  is  barred  from  challenging  the  agreement 
by  his  representation  of  Thomas  Maule,  and  by  homolo- 
gation. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutor  com- 
plained of  be,  and  the  same  is  hereby  reversed,  so  far 
as  it  is  inconsistent  with  the  order  of  this  House  of  the 
10th  of  May  1816,  remitting  the  cause  back  to  the 
Court  of  Session  to  review  the  interlocutor  of  the  9th 
of  March  1813,  complained  of  in  the  former  appeal,  and 
so  far  as  it  sustains  generally  the  defences  pleaded  for 
the  defender,  and  except  as  hereinafter  expressed.  And 
it  is  further  ordered  and  adjudged,  that  the  instrument 
of  2d  April  1782,  purporting  to  be  a  decreet-arbitral, 
ought  to  be  set  aside  and  reduced  as  a  decreet-arbitral, 
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1819.  affecting  any  rights  of  the  appellant.    And  it  is  declare 

MACLB  that  the  interlocutor  of  the  1st  of  March  1782,  is  nc 

v-  to   be  considered   as  final  and   conclusive  against  tb 

respondent,  with  respect  to  the  leases  in  question.  And 
therefore,  as  to  so  much  of  the  appellant's  action  c 
reduction  and  declarator,  as  seeks  a  declaration  of  th 
rights  of  the  appellant  to  such  leases,  it  is  forth.* 
ordered  and  adjudged,  that  the  said  interlocutor  of  tl 
2d  December  1817,  be  affirmed,  but  without  prejud?, 
as  to  any  question  between  the  parties,  in  any  oth< 
action  touching  any  property  comprised  in  the  deeds  c 
tailzies  in  the  pleadings  mentioned. 

For  the  Appellant,  Alexr.  Macconochie,   Geo.   Cranstom, 

Wm.  Erskme. 

For    the    Respondent,   John    Clerk,   Jus.    Moncreif,  H. 

Brougham,  John  A.  Murray. 


1819. 


HUNTER,  &C. 

V. 
14*00 WW,  &C. 


[Fac.  Coll.,  Vol.  xvi.,  p.  242.] 

James   Hunter  &  Co.,   Merchants  in 

Greenock,        .  .  .  .  Appellant*; 

Archibald     M'Gown,     Merchant     in" 

Greenock,    and    Others,  Owners,  and  I         Respondent*. 
John  M'Gibbox,  Master  of  the  Gab-  ' 
bart  "  Janet"  of  Greenock,       .  .> 

House  of  Lords,  12th  July  1819. 

Liability  of  Carriers  by  Water — Damages  for  Loss  bt  Fh& 
— Goods  were  lost  by  fire  while  on  board  a  lighter  at  GreenoA 
to  be  carried  to  Glasgow.  In  an  action  for  the  value  of  th« 
goods  destroyed,  against  the  owners  of  the  lighter.  Held  lb* 
they  were  protected  by  the  Act  26  Geo.  III.  c.  86,  exempting 
shipowners  from  loss  or  damage  to  goods  by  fire.  In  the  Hoo* 
of  Lords,  remitted,  with  a  declaration  that  the  Act  did  not 
apply  to  owners  of  gabbarts  or  lighters  engaged  in  inland  of 
river  navigation. 

The  produce  of  foreign  markets  arriving  in  the  Clyde,  *** 
(at  the  time  of  this  appeal)  discharged  at  Greenock  and  the 
Port  of  Glasgow,  from  the  large  vessels  in  which  it  was  im- 
ported, and  it  was  afterwards  carried  from  these  places 
Glasgow  and  elsewhere,  in  small  craft  called  gabbarts  or 
lighters,  which  ply  upon  the  river  Clyde,  and  Forth  *w 
Clyde  Canal. 


CASES  ON  APPEAL  FROM  SCOTLAND.        461 

\Jpon  the  7th  January  1807,  the  appellants  shipped  at        1819. 
Greenock,   cotton  wool  on  board   the   gabbert  "Janet"  of  huntrb, &c. 
Greenock,  to  the  value  of  £1345,  16s.  8d.,  for  which  they     ,    ^  &c 
took  the  master's  receipt,  acknowledging  to  have  received  the 
same  in  good  condition,  and  obliging  himself  to  deliver  the 
same  in  Glasgow,  "  in  like  good  order,  danger  of  navigation 
u  excepted,  on  being  paid  customary  freight." 

By  the  regulations  of  the  harbour  of  Greenock,  made  under 
the  express  authority,  and  in  strict  observance  of  an  Act  of 
Parliament  (26  Geo.  III.  c.  86),  the  kindling  of  fire  on 
board  any  vessel,  while  in  the  harbour,  is  strictly  prohibited ; 
but  notwithstanding  this  regulation,  the  master  of  the  "  Janet" 
kindled  a  fire  on  board  of  her  while  in  the  harbour,  which 
communicated  to  the  vessel  and  her  cargo,  and  part  of  the 
appellant's  cotton  wool  was  thereby  consumed,  and  remainder 
greatly  damaged,  whereby  a  loss  was  sustained  of  £572, 
17b.  2d. 

In  these  circumstances,  the  appellants  brought  an  action 
against  the  respondents,  as  owners  of  the  gabbert,  before  the 
High  Court  of  Admiralty,  for  the  value  of  the  cotton  wool,  in 
which,  after  various  steps  of  procedure,  the  Judge- Admiral  was 
pleased,  of  this  date,  to  pronounce  the  following  interlocutor: —  Jan.  l,  1808. 
a  Having  advised  this  additional  condescendence  and  former 
a  proceedings,  finds  that  the  pursuers  have  condescended  on 
u  no  law,  bye-law,  fact,  or  circumstance,  which  can  have  the 
effect  of  subjecting  the  owners  of  the  gabbert  or  lighter 
in  question,  in  any  part  of  the  damages  pursued  for ;  there- 
fore, in  respect  of  the  statute,  26  of  his  present  Majesty 
Geo.  III.  c.  86,  assoilzies  the  said  owners,  fiuds  them  en- 
titled to  their  expenses,  and  decerns."  * 
This  judgment  having  been  brought  under  the  review  of 
4e  Court  of  Session,  the  Lord  Ordinary  (Armadale),  was 
pleased,  of  this  date,  to  pronounce  this  interlocutor: — "  Having  Jan.  22,  i8ii. 
considered  the  mutual  memorials,  and  whole  proceedings 
in  the  reduction,  repels  the  reasons  thereof;  and,  in  the 
suspension,  finds  the  letters  orderly  proceeded,  and  decerns : 
Finds  expenses  due,  and  appoints  an  account  thereof  to  be 
given  in."     On  representation,  his  Lordship  adhered.     On  Mar«  17,1811. 
^aiming  petition  to  the  First  Division  of  the  Court,  the 
<W  also  adhered.  May  10,  lSii. 

*  Note  by  the  Judge  Admiral : — 

f4*  This   interlocutor   has   nothing   to  do  with  M'Gibbon,    the 
1  **•!*,» 


m'oowf,  fto. 
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1819.  Against  these  interlocutors,  the  present  appeal  was  brought 

hunter,  &o.  to  the  House  of  Lords. 

"•  Pleaded  for  the  Appellants. — 1st,  The  carriers  of  goods  bj 

sea  or  land  are  bound  to  make  good  all  loss  or  damage  sus- 
tained on  goods  entrusted  to  them,  unless  such  loss  or  damage 
is  produced  by  the  act  of  God  or  the  king's  enemies. 

It  is  plain,  from  the  preamble  of  the  Act  26  Geo.  HI.  c 
86  (which,  the  appellants  plead,  exempts  from  loss  occasioned 
by  fire),  that  it  is  applicable  to  ships  and  vessels  employed  in 
general  commerce,  and  not  to  craft  employed  in  transporting 
goods  upon  canals  and  navigable  rivers. 

It  requires  a  large  capital  to  fit  out  a  ship  of  considerable 
size  for  sea,  and  it  was  a  great  discouragement  to  invest 
money  in  this  way,  that  when  owners  were,  by  accidental 
fire,  deprived  of  their  own  property,  they  were  liable  to  others 
for  the  value  of  such  property  as  might,  at  the  time,  be  on 
board  their  vessels.     To  remove  this  discouragement,  which 
was  supposed  to  operate  against  the  increase  of  our  shipping 
was  the  declared  object  of  the  legislature   in  passing  the 
statute  in  question,  and  similar  motives  have  induced  the 
legislature  to  pass  several  Acts  for  the  relief  of  shipowners. 
But,  had  it  been  the  intention  of  the  legislature  to  extend  this 
statute  to  common  carriers  by  water,  the  same  policy  most 
have  induced  them  to  extend  it  to  carriers  by  land  also ;  ia 
so  far  as  the  fitting  out  a  waggon  of  the  first  class,  with  a 
suitable  team  of  horses,  requires  the  investment  of  a  larger 
sum  of  money,  than  fitting  out  a  gabbert  of  the  first  class; 
and  the  same  observation  applies  to  waggons  and  gabberts 
of  smaller  dimensions.     When,  however,  it  is  considered  boir 
many  millions  worth  of  property  is  annually  transported  b^ 
means  of  inland  navigation,  and  how  very  much  the  safety 
of  that  property  depends  upon   the  judicious   selection  otf" 
servants  to  conduct  it,  owing  to  the  continual  opportunities 
such  men  have  of  neglecting  their  duty,  it  can  never  be  fo*£" 
a  moment  supposed,  that  if  the  legislature  had  intended  tcr* 
release  to  so  very  great  extent,  the  responsibility  of  commote 
carriers,  it  would  have  been  left  to  the  courts  of  law  to  hav^ 
made  this  out  by  implication.     But,  if  there  was,  at  any  timers 
room  to  doubt  the  meaning  and  intention  of  the  legislature 
in  passing  the  aforesaid  Act,  it  now  no  longer  exists,  for,  fc* 
an  Act  passed  in  the  53  of  Geo.  III.  c.  159,  for  the  relief  &* 
shipowners,  it  is  expressly  provided,  "  That  nothing  herein 
u  contained,  shall  extend,  or  be  construed  to  extend,  to  the 
"  owner  or  owners  of  any  lighter,  barge,  boat,  or  vessel  rf 
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"  any  burden  or  description  whatsoever,  used  solely  in  rivers        *8i9. 
"  or  in  inland  navigation."  hunter,  &o 

2d,  This  leaves  the  question  free  of  the  Act,  and  to  rest  M«001^l  &(% 
at  common   law  on  the  principles  applicable  to   common 
carriers ;  and  under  such,  the  respondents  are  liable  to  make 
good  the  loss  occasioned  by  their  fault  or  the  fault  of  their 
servants. 

Pleaded  for  the  Respondents. — 1st,  The  Act  of  Parliament 
founded  on  by  the  respondents,  expressly  enacts,  that  no 
owner  or  owners  of  any  ship  or  vessel  shall  be  subject  or 
liable  to  answer  for,  or  make  good  any  loss  or  damage  by 
fire  which  may  happen  after  the  time  therein  specified, 
to  any  goods  or  merchandise  put  on  board  such  ship  or 
vessel. 

2d,  There  is  no  ground  stated  why  the  vessel  or  gabbert  in 
question  did  not  fall  within  words  of  the  statute,  and,  there* 
fore,  the  respondents  are  entitled  to  the  benefit  and  protection 
thereof. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said, 

"  My  Lords,* 

"  There  was  a  cause  which  was  heard  sometime  ago  before  your 
Lordships,  in  which  James  Hunter  &  Co.,  merchants  in  Greenock, 
are  appellants,  and  Archibald  M'Gown,  merchant  in  Greenock, 
and  others,  owners,  and  John  M'Gibbon,  master  of  a  certain  craft, 
on  a  navigable  river,  called  a  gabbert,  in  Scotland,  which  I  take 
to  be  of  the  nature  of  a  lighter,  are  respondents.  The  case  states, 
that  on  the  7th  day  of  January  1807,  the  appellants  shipped,  at 
Greenock,  cotton  wool  on  board  the  gabbert "  Janet "  of  Greenock, 
to  the  value  of  £1345,  16s.  8d.,  for  which  they  took  the  master's 
receipt,  acknowledging  to  have  received  the  same  in  good  condi- 
tion, and  obliging  himself  to  deliver  the  same  in  Glasgow,  in  like 
good  order,  danger  of  navigation  excepted,  on  being  paid  customary 
freight ;  the  appellants  further  suggested  that,  by  the  regulations  of 
the  harbour  of  Greenock  made  under  the  express  authority,  and  in 
strict  observance  of  an  Act  of  Parliament,  the  kindling  of  fire  on 
board  any  vessel  while  in  the  harbour,  is  strictly  prohibited,  but, 
notwithstanding  this  regulation,  the  master  of  the  "Janet"  kindled 
a  fire  on  board  of  her  while  in  the  harbour,  which  communicated 
to  the  vessel  and  her  cargo,  and  part  of  the  appellants'  cotton 
wool  was  thereby  consumed,  and  the  remainder  greatly  damaged, 
whereby  a  loss  was  sustained  of  £572,  17s.  2d. 

The  appellants,  in  consequence,  brought  an  action  against  the 

*  Taken  from  Mr  Gurney's  Short-hand  Notes. 
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1819.  respondents,  as  owners  of  the  gabbert,  before  the  High  Court  ■ 
huntkr,  &c.  Admiralty,  for  the  value  of  the  cotton  wool,  and  the  Judgi 
M'oowi*  &c  Admiral  was  pleased,  by  his  interlocutor,  to  state  that,  in  respe 
of  the  statute  of  the  26th  of  his  present  Majesty,  cap.  86,  ] 
assoilzied  the  owners,  found  them  entitled  to  their  expenses,  ai 
decerned.  My  Lords,  that  statute  enacted  'That  no  owner 
'  any  ship  or  vessel  shall  be  liable  to  make  good  any  loss  whii 
4  may  happen  to  any  goods  or  merchandize,  &c,  that  shall  be  pt 
4  on  board  any  ships  or  vessels  where  damage  is  done,  in  conse 
'  quence  of  any  fire  happening  on  board  the  said  ship  or  veweL 
This  was  afterwards  brought  before  the  Lord  Ordinary,  and  he, 
by  an  interlocutor  of  the  22d  of  January  1811,  and  several  com- 
cutive  interlocutors,  in  substance  affirmed  the  decree  of  the  Judge- 
Admiral. 

"  My  Lords,  there  were  several  points  in  this  case ;  first,  it  wu 
discussed,  what  was  the  law  of  Scotland  with  respect  to  the  lia- 
bility of  carriers  in  general;    in  the  next  place,  that  whateter 
might  be  the  liability  of  carriers  in  general,  the  regulations  with 
respect  to  the  harbour  of  Greenock,  which  prohibited  the  kindling 
of  any  fire  on  board  any  vessel,  would  make  the  owner  of  any 
gabbert  liable,  whatever  might  be  the  liabilities,  according  to  tht 
general  law  of  Scotland,  and  the  decision  proceeded  exprodf 
upon  the  supposition  that  the  statute  of  the  26th  of  his  present 
Majesty,  had  exempted  the  owners  of  this  sort  of  craft,  as  falling 
under  the  denomination  of  a  vessel,  from  damages  in  respect  of  tk« 
loss  sustained.     There  was  a  great  deal  of  argument  at  yonr 
Lordships'  bar  upon   the  meaning  of  that  statute   of  the  26th 
Geo.  III.,  and,  after  hearing  that  argument,  it  was  conceived  tha* 
it  was  a  case  in  which  it  might  be  proper  to  have  the  assistant 
of  his  Majesty's  Judges,  and  to  have  it  argued  before  them — tai  I 
case  has  therefore  stood  over  a  considerable  time.     It  has  be»  ; 
found  utterly  impossible,  such  is  the  pressure  of  business  on  tl» 
judges  in  the  Courts  below,  to  procure  their  attendance  upontbii 
cause ;  I  have,  however,  looked  very  anxiously  into  the  Acta  rf 
Parliament  on  this  subject,  and  I  have  had  the  assistance  (thoagi 
not  of  all  the  judges)  of  the  Chief  Justice  of  the  King's  Benca, 
who  happens,  in  the  course  of  his  practice  and  experience,  to  ob 
particularly  well  master  of  the  meaning  of  this  Act  of  Parliament, 
relating  to  ships  and  vessels,  and  I  have  no  hesitation  in  aajinfc 
that  I  am  of  opinion,  that  that  Act  of  the  26th  of  His  Majesty 
cap.  86,  relates  only  to  ships  and  vessels  usually  occupied  in  a* 
voyages,  and  that  it  is  not  an  Act  of  Parliament  which  gives  pro- 
tection in  cases  of  small  craft,  lighters,  and  boats  and  so  on,  con- 
cerned in  inland  navigation  ;  the  result  of  that  is,  if  that  ia  a  rigtt 
opinion,  and  I  really  do  not  entertain  any  doubt  about  it,  that" 
this  judgment   has   proceeded    upon    the   supposition,  thai  tail 
statute  protected  the  persons  against  whom  the  claim  of  damaj* 
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«s  made  from  being  liable,  that  in  that  respect  this  judgment        1819» 
most  be  considered  erroneous.  hunter,  &c. 

u  There  remains  behind  the  question,  what  is  the  extent  and  M<  ^  &c 
nature  of  the  liability  of  Scotch  carriers  1  Our  law,  with  respect  to 
English  carriers,  cannot  decide  that,  nor  the  point  how  far  the  regula- 
tions of  this  particular  harbour  of  Greenock,  would  make  the  master 
or  owner  of  a  vessel  liable.  It  appears  to  me  that  the  right  course 
will  be  to  find  that  the  gabbert  or  lighter  called  the  "Janet,"  men- 
tioned in  the  pleadings  in  this  cause,  is  not  to  be  considered  a  ship 
or  vessel  within  the  extent  and  meaning  of  the  statute  of  26th 
Geo.  III.,  c.  86,  and  with  that  finding,  to  refer  the  cause  to  the 
Court  of  Session  to  review  the  interloctutors  complained  of,  and 
oo  what  is  just  and  right,  consistent  with  this  finding.  That  will 
enable  the  Court  of  Session  to  find,  whether  by  the  law  of  Scot- 
hod,  independent  of  this  statute,  or  any  regulations  relating  to 
the  harbour  of  Greenock,  there  is  any  such  liability  created, 
sad  it  will  certify  to  the  Court  of  session,  that  the  liability  is  not 
taken  away  with  regard  to  vessels  engaged  in  this  species  of  navi- 
gation, by  that  statute,  which  they  have  considered  as  a  statute 
applying  to  this  case.  I  would  now  move  the  judgment  in  the 
terms  I  have  submitted  to  your  Lordships." 

Ordered  accordingly. 

The  Lords  find  that  the  gabbert  or  lighter  the  "  Janet,"  is 
not  to  be  considered  as  being  a  ship  or  vessel  within 
the  intent  and  meaning  of  the  statute. of  the  26th  of 
his  present  Majesty,  c.  86.  And  it  is  ordered,  that  with 
this  finding,  the  cause  be  remitted  to  the  Court  of 
Session  to  review  the  interlocutors,  and  do  therein  as 
may  be  just  and  consistent  with  this  finding. 

For  the  Appellants,  Wm.  Clerk,  Wm.  Buchanan. 

For  the  Respondents,  Sir  Saml.  Romilly,  J.  Cunningham. 


MONTGOMERY, 

&0. 

V. 

THK  EARL  OF 

WKMT88. 


[Fac  Coll.  et  Hunter's  Landlord  and  Tenant,  vol.  i.,  p.  81.] 

[General  Declarator  joined  with  Harestanes.]  181& 

James  Montgomery  of  Stanhope,  Bart. ;" 
Thomas  Coutts,  Esq.  of  the  Strand, 
London;  William  Murray,  Esq.  of 
Henderland;  and  Edward  Bullock 
Douglas,  Esq.  of  the  Inner  Temple, 
Trustees  of  the  late  Duke  of  Queensberry, 
and  Alexander  Welsh,  Tenant  in 
Easter  Harestanes, 

The  Earl  op  Wemyss,      .        .        .  Respondent 

vol.  vi.  2  o 


►   Appellants ; 
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House  of  Lords,  12th  July  1819.* 


WBMTM. 


THBBABLO?    ENTAIL — PROHIBITORY  CLAUSE — POWERS  OP    LEASING — GBAI 

sum. — In  the  Neidpath  and  March  entail,  there  was  no  proh; 
bition  against  granting  leases  or  taking  grassums,  bnt  the: 
was  a  prohibition  "  to  sell,  alienate,  or  dispone  the  lanta 
There  was  a  permissive  clause  allowing  the  heirs  of  entail 
grant  leases  for  "  their  own  lifetimes,  or  the  lifetimes  of  %] 
"  receivers  thereof,"  but  "  without  evident  diminution  of  th 
rental."  The  late  Duke  granted  a  lease  of  Harestanes  fa 
fifty-seven  years,  and  took  a  grassum.  Held  (1),  That  a  hue 
for  fifty-seven  years  was  an  alienation ;  and  that  it  was  sot 
in  the  Duke's  power  to  grant  such  lease.  (2),  That  a  law, 
granted  with  a  grassum  taken,  was  also  an  alienation.  Affirmed 
in  the  House  of  Lords. 


In  1686,  the  Earl  of  Tweeddale  by  disposition,  of  that 
date,  sold  and  disponed  the  barony  of  Neidpath  to  William, 
Duke  of  Queensberry,  in  life-rent,  and  Lord  William  DoogH 
second  son  to  the  Duke,  in  fee.  This  disposition  contain* 
clauses  prohibiting  Lord  William  Douglas  and  the  other  Beta 
of  tailzie,  therein  mentioned,  "  to  sell,  alienate,  or  dispone* 
the  lands,  or  to  contract  debt,  with  a  permission  to  u  set  Ucks 
"  of  the  lands  during  their  own  lifetimes,  or  the  lifetimes 
"  of  the  receivers  thereof,  the  same  being  set  without  en- 
"  dent  diminution  of  the  rental." 

In  the  year  1693,  Lord  William  Douglas,  son  of  William, 
Duke  of  Queensberry,  having  intermarried  with  Lady  Jane 
Hay,  the  second  daughter  of  the  Earl  of  Tweeddale,  the 
lands  and  barony  of  Neidpath,  and  various  other  lands  and 
baronies,  lying  in  the  county  of  Peebles  were  strictly  entailed 
in  their  contract  of  marriage  upon  Lord  William  and  l* 


*  The  points  of  law  contended  for  in  the  eight  following  ap* 
peals,  and  which  ultimately  prevailed,  were  held  at  the  time  to 
be  a  novelty  in  the  entail  law  of  the  country.  The  First  arf 
Second  Divisions  of  the  Court  differed  on  the  points,  and  arrived 
at  different  decisions.  The  doctrines  enforced  and  contended  fc 
were  characterised  as  "  new  fashioned,"  as  "  revolutionary,"  ani 
as  calculated  to  produce  a  "  convulsion  in  the  entail  law."  Tbej 
may  be  conceived  to  have  dealt  a  heavy  blow  to  the  < 
juris  construction  of  entails,  as  then  understood. 
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heirs  male  and  of  tailzie  therein-mentioned.     In  that  entail        1819- 


V. 

THE  EABL  OF 

WEMTS8. 


there  was  a  prohibitory  clause,  prohibiting  the  heirs  of  tailzie  Montgomery, 

"  to  sell,  alienate,  wadset,  or  dispone,  any  of  the  said  haill  c' 

"  lands,  lordships,  baronies,  offices,  patronages,  and  others 

"  above  rehearsed,  nor  to  grant  infeftments  of  liferent  nor 

"  annual-rent  forth  of  the  same,  nor  to  contract  debts,  nor 

u  do  any  other  fact  or  deed  whatever,"  &c.     There  were 

proper  irritant  and  resolutive  clauses  in  this  tailzie  to  cover 

these.    There  was  the  following  permissive  clause  in  regard 

to  tacks :  "  It  is  always  hereby  expressly  provided  and  de- 

"  clared,  that  notwithstanding  of  the  irritant  and  resolutive 

u  clause  above-mentioned,  it  shall  be  lawful  and  competent 

u  for  the  heirs  of  tailzie  above  specified,  and  their  foresaids, 

u  after  the  decease  of  the  said  William,  Duke  of  Queens- 

"  berry,  to  set  tacks  or  rentals  of  the  said  lands  and  estate, 

u  during  their  own  lifetimes,  or  the  lifetimes  of  the  receivers 

"  thereof,  the  same  being  always  set  without  evident  diminu- 

«  tion  of  the  rental." 

The  late  Duke  of  Queensberry  succeeded  to  the  estate  in 
1731,  under  the  entail ;  and  upon  his  death,  in  1810,  he  was 
succeeded  by  the  respondent;  the  appellants  having  been 
appointed  his  trustees  and  executors. 

During  his  long  possession  of  the  entailed  estate,  the  late 
Duke,  the  appellants  stated,  had  always  been  in  the  practice 
of  granting  leases  to  his  tenants,  for  terms  of  years  of  a  con- 
siderable endurance.  It  will  be  shown,  they  added,  that  in 
granting  these  leases,  he  used  the  best,  and,  indeed,  the  only 
means  he  had  of  improving  the  lands.  He  had  also  been  in 
the  practice  of  taking  grassums  or  entry  money  from  the 
tenants  at  the  commencement  of  the  leases. 

The  appellants  separately  stated,  that  for  a  century  past 
it  had  been  the  practice  in  Scotland  so  to  let  entailed 
lands. 

Of  this  date,  the  late  Duke  granted  a  lease  to  Alexander  May  23, 1791. 
Welsh,  of  the  lands  of  Easter  Harestanes,  for  fifty-seven  years, 
from  Whitsunday  1791,  at  a  yearly  rent  of  £74,  Is.,  and 
besides,  the  tenant  paid  a  further  sum  of  £310  of  grassum  or 
entry  money. 

In  consequence  of  the  proceedings  and  decision  in  the 
Wakefield  case,  Welsh  brought  an  action  of  declarator  against 
the  late  Duke  of  Queensberry,  the  late  Earl  of  Wemyss,  and 
the  late  Lord  Elcho,  as  next  heirs  of  entail,  to  have  it  found 
that  his  lease  was  a  good  lease  for  the  whole  period  of  en- 
durance then  to  run. 
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1*19  Afterwards,  the  respondent  brought  ton  action  of  declarator 


MONTGOMERY, 


at  his  instance   against  the  Dnke  and  the  tenants  on  the 
&0-         entailed  estate,  setting  forth,  that  the  late  Duke  had  been 

the  earl  of  in  the  practice  of  settin'g  tacks  for  a  longer  term  or  period 
wbmtss.  tjian  j^g  Qwn  lifetime,  or  the  lifetime  of  the  receivers  thereof, 
the  period  to  which  he  was  restricted  by  the  entail.  And 
that  he  had  let  leases  to  the  tenants  following.  (Here  the 
whole  tenants  were  enumerated,  along  with  Alexander  Welsh, 
tenant  of  Easter  Harestanes.)  The  summons  further  set 
forth,  "  That  it  should  be  found  and  declared,  that  it  was  not 
"  competent  to,  nor  in  the  power  of  the  said  William,  Duke 
"  of  Queensberry,  to  set  or  grant  any  tacks,  or  leases  of  any 
"  part  of  the  entailed  lands  and  estate  before  written,  to 
"  endure  for  a  longer  term  or  period  than  his  own  lifetime, 
"  or  the  lifetime  of  the  tenants,  receivers  thereof;  except  in 
"  terms  of  and  under  the  provisions  of  the  Act  of  the  10th 
"  of  our  reign,  cap.  51,  for  encouraging  the  improvement  of 
"  lands  in  Scotland,  held  under  settlements  of  strict  entail, 
"  nor  to  grant  any  tack  of  the  said  lands  and  estate,  in  con- 
"  sideration  of  fines  or  grassums,  and  thereby  diminish  the 
"  rental ;  and  that  all  such  tacks  or  leases  so  granted,  either 
"  for  a  longer  period  than  prescribed  by  the  said  entail, 
"  (unless  they  are  in  terms  of  the  said  Act  of  Parlia- 
"  ment),  or  upon  payment  of  grassums  by  the  tenants,  are 
"  void  and  null,  and  should  be  declared  to  be  of  no  force  or 
"  effect  in  prejudice  of  the  pursuer,  as  heir  of  Entail  afore- 
"  said." 

This  action  also  contains  conclusions  for  damages. 

Doc  16,  i8oa.  Both  these  actions  were  conjoined  and  avizandum  made  to 
the  First  Division  of  the  Court.  Mutual  informations  were 
ordered  and  lodged ;  and  soon  thereafter  William,  Duke  of 
Queensberry,  died;  upon  which  an  action  of  transference 
was  raised  at  the  instance  of  the  respondent,  Lord  WemyM, 
and  decreet  transferring  in  statu  quo  against  the  appellants 
as  trustees  and  executors  of  the  late  Duke. 

The  case  having  been  reported,  the  following  interlocutor 

Nov.  12  and     was  pronounced  by  the  Court,  of  this  date  :  "  Upon  report 

13, 1812.  a  of  the  Lord   president  {n  piace  0f  Lord  Woodhouselee, 

"  and  having  considered  the  informations  for  the  parties,  the 
u  Lords  sustain  the  defences  in  the  process  of  declarator  at  the 
"  instance  of  Alexander  Welsh  against  the  Earl  of  Wemyss 
"  and  others,  substitutes  under  the  deed  of  entail,  and  as- 
"  soilzie  the  said  defenders  from  the  conclusions  of  the  libel, 
"  and  decern ;  and  further,  remit  to  Lord  Hermand  as  Lord 
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Ordinary,  in  place  of  Lord  Woodhouselee,  to  hear  parties        *819. 
on  the  conclusions  of  the  said  libel  for  damages,  and  to  do  Montgomery, 
therein  what  he  shall  see  just.     And  with  respect  to  the         &c- 
process  of  declarator,  at  the  instance  of  the  Earl  of  Wemyss,  thk  earl  of 
against  the  late  Duke  of  Queensberry  and  John  Anderson  *** 

;  and  others,  tenants  of  the  tailzied  lands  and  estate  of 
1  Queensberry  and  others,  the  Lords  remit  the  said  process 
6  to  Lord  Uermand,  as  Ordinary,  in  place  of  Lord  Wood- 
'  houselee,  to  hear  parties  on  the  conclusions  of  the  same  as 

*  applicable  to  the  cases  of  the  several  defenders,  and  to  do 

*  therein  as  he  shall  see  just "     On  reclaiming  petition  the 

Court  adhered.  May  25, 1813. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  far  the  Appellants. — In  granting  the  lease  in 
question,  and  the  other  leases  of  the  same  nature,  the  late 
Duke  of  Queensberry  only  continued  the  practice  of  his 
predecessors,  and  the  general  practice  of  Scotland  in  cases  of 
the  like  kind.  The  endurance  of  this  lease  may  be  con- 
sidered as  beneficial  to  the  estate,  in  so  far  as  it  tends  greatly 
to  the  improvement  of  the  lands,  which  being  strictly  entailed, 
cumot  be  improved  but  by  means  of  leases  of  a  considerable 
endurance.  The  grassum  is  taken  from  the  tenant  at  his 
eutry,  in  conformity  with  the  ancient  custom  of  this  and 
many  other  estates.  The  lease  was  not  granted  in  dimuni- 
&n  of  the  rental,  as  the  rent  paid  by  Welsh  is  greater  than 
*uy  former  rent  paid  for  the  same  lands,  and  far  exceeds  the 
rent  of  these  lands  in  the  rental  before-mentioned,  signed  by 
Ae  Duke  of  Queensberry  and  Earl  of  Tweeddale,  which 
•as  only  six  years  prior  to  the  tailzie. 

It  appears  from  various  documents  which  have  been  pre- 
served, that  it  was  a  long  established  custom  in  the  manage- 
ment of  this  estate,  and  most  other  estates  in  that  part  of 
Scotland  have  been  managed  in  the  same  way,  to  take 
grassums  or  entry  money,  when  the  leases  were  renewed.  It 
was  not  usual  to  raise  the  rents,  unless  there  was  some  parti- 
cular reason  for  doing  so,  and  the  grassums  taken  were  in 
proportion  to  the  length  of  the  leases.  The  accounts  which 
Fere  kept  by  Mr  Montgomery  of  Macbiehill,  chamberlain 
ipon  this  estate  during  the  minority  of  the  late  Duke,  show 
hat  grassums  were  regularly  received  when  leases  were 
ranted.  They  were  also  taken  by  the  Tweeddale  family 
hen  the  estate  was  in  their  possession,  before  the  year  1686 ; 
id  during,  the  whole  period  since  the  Queensberry  family 


470        CASES  ON  APPEAL  FROM  SCOTLAND. 

1819.        came  into  possession,  it  has  been  the  practice  to  let  leases  for 
montgomeby  terms  of  years,  and  not  during  the  lifetimes  either  of  the 

&c-  granter  or  receiver. 
the  ea'bl  or  As  to  the  length  or  endurance  of  the  leases  granted  by  the 
wemtss.  Dxikfy  he  had  the  example,  not  merely  of  his  own  predecessors, 
the  proprietors  of  this  entailed  estate ;  but  also  that  of  the 
landholders  of  Scotland  generally,  whether  their  estates  were 
entailed  or  unentailed,  excepting  where  the  tailzie  contained 
a  special  prohibition  of  leases  to  endure  beyond  a  certain 
period  of  time.  It  has  for  a  century  past  been  extremely 
common  to  great  leases  for  fifty-seven  years,  of  which  there 
are  numberless  instances  in  every  part  of  the  country.  And 
it  is  retnarkable,  that  such  leases  have  been  commonly  granted, 
not  only  by  proprietors  of  entailed  estates,  who  sometimes 
use,  for  their  own  benefit,  what  they  conceived  to  be  their 
powers,  without  much  regard  to  the  interest  of  the  succeeding 
heirs  of  entail,  but  by  proprietors  of  unentailed  estates,  who, 
generally  speaking,  cannot  be  suspected  of  any  other  motive 
in  granting  these  leases,  but  a  wish  to  improve  their  estates, 
by  giving  a  proper  and  necessary  encouragement  to  their 
tenants.  Where  such  men  grant  leases  of  this  description, 
it  is,  at  least,  a  proof  of  their  opinion,  that  they  cannot  do  any- 
thing more  wise  and  provident  in  the  management  of  their 
estates,  for  their  own  benefit  and  that  of  their  heirs.  In  their 
opinion,  it  is  not  a  waste  and  dilapidation  of  the  estate,  bat 
a  prudent  act  of  administration,  by  which  they  expect  that 
the  value  of  it  will  be  increased,  and  at  the  same  time 
rendered  more  permanent  and  secure. 

Long  leases  were  formerly  considered  in  Scotland  as  dis- 
advantageous to  the  landlord ;  because,  while  they  debarred 
him  from  the  natural  possession  and  enjoyment  of  Ids  property 
for  a  long  period  of  time,  he  had  no  reason  to  expect  that 
this  disadvantage  would  be  compensated  by  any  improve- 
ments of  it,  that  could  be  made  by  tenants,  who  had  little 
knowledge  of  agriculture,  no  capital,  no  enterprise,  and  no 
industry.  He  had  every  reason  to  fear  that  the  tenant,  at 
the  end  of  a  long  lease,  would  leave  the  land  in  a  worse  con- 
dition than  |ie  found  it ;  but  the  circumstances  of  the  country 
have  materially  changed.  During  a  long  period,  farms  have 
been  taken  as  the  means,  not  of  procuring  a  precarious  sub- 
sistence for  the  poor  labourer  of  the  ground,  the  words  by 
which  a  tenant  is  described  in  the  Scotch  Statute  1449,  but 
of  vesting  and  securing  an  extensive  and  active  capital,  under 
the  management  of  a  man  of  skill  and  intelligence,  holding 
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a  most  respectable  rank  in  society.    Leases  of  a  considerable        *8i9. 
length  granted  to  such  persons,  have  produced  a  degree  of  Montgomery, 
improvement  in  Scotland,  which  otherwise  could  never  have         &0* 
existed ;  as  it  is  fully  ascertained  by  experience,  that  no  im-  the  earl  of 
provements  are  so  solid  or  so  lasting  ad  those  which  are  made      WBMT8fl* 
by  the  independent  exertions  of  the  tenants  themselves,  who 
have  a  security  for  receiving  a  return   for  their  skill  and 
industry,  and  for  an  enterprising  outlay  of  capital,  sunk  in 
the  undertaking  in  which  they  have  engaged. 

2d,  At  the  date  of  the  lease  granted  to  Welsh,  and  long 
afterwards,  the  power  of  a  proprietor  of  an  entailed  estate, 
where  the  entail  contained  no  special  prohibition  as  to  the 
endurance  of  leases,  to  grant  a  lease  for  fifty-seven  years, 
without  diminution  of  the  rental,  and  to  take  a  grassum  from 
the  tenant  at  his  entry,  had  been  acknowledged  by  the  custom 
of  Scotland,  for  ages,  and  held  by  every  lawyer  to  be  unques- 
tionable. 

3d,  The  late  Duke  of  Queensberry  had  power  to  grant 
the  lease  in  question,  and  this  is  proved  by  the  decided  cases. 
(Here  the  case  of  Leslie  v.  Orme  was  referred  to.)  *****  v°i-  «•» 

D.  533* 

4th,  The  judgment  of  the  Court  of  Session,  if  it  is  allowed  '. 
to  stand  as  a  precedent,  would  produce  the  most  ruinous 
consequences  to  very  numerous  classes  of  persons  in  Scotland, 
who,  trusting  to  the  received  practice  of  the  country,  to  pro- 
fessional opinions  of  the  highest  authority,  and  to  the  decided 
cases  in  similar  questions,  have  relied,  with  implicit  confidence, 
upon  the  validity  of  leases  of  a  considerable  endurance,  granted 
under  strict  entails. 

As  a  small  specimen  of  the  great  number  of  leases  of  long 
endurance,  which  had  been  granted  in  the  ordinary  manage- 
ment of  the  estates,  £he  appellants  produced  in  the  Court  of 
Session,  a  list  of  many  hundreds,  collected  from  accidental 
information,  in  a  very  short  time.  That  list  is  now  before 
your  Lordships,  and  there  cannot  be  the  smallest  doubt,  that 
there  are  now  existing  at  least  as  many  thousand  leases  as 
there  are  hundreds  in  the  list,  in  virtue  of  which  the  tenants 
are  actually  in  possession. 

5th,  The  entail  in  question  does  not,  according  to  its  legal 
construction,  prohibit  the  granting  of  leases  for  fifty-seven 
years.  The  Duke  held  the  estate  under  the  strict  entail, 
which  contains  prohibitions  that  are  usual  in  such  deeds, 
against  selling,  contracting  debt,  or  altering  the  course  of 
succession,  and  these  prohibitions  are  properly  guarded  by 
irritant  and  resolutive  clauses ;  but,  there  are  no  words  in  the 


472       CASES  ON  APPEAL  FROM  SCOTLAND. 

181°*        entail  by  which  the  heirs  are  expressly  prohibited  from  grant* 
Montgomery,  ing  tacks  or  leases  of  any  description  whatever. 

*  It  has  always  been  held,  that  an  heir  in  the  fee  of  an  ea- 

rn* babl  of  tailed  estate,  has  a  right  that  is  absolute  and  unlimited,  in  4 
so  far  as  it  is  not  restricted  by  express  and  direct  words  of  a** 
known,  precise,   and   definite  meaning.     But  the  entail  ic^ 
question  contains  no  prohibition  of  leases  in  express  word^ 
though  certain  general  words  in  it  were  said  to  compreheiu^ 
a  qualified  prohibition  of  that  sort,  which  ought  to  be  so  con- 
strued against  the  heirs  of  entail,  as  to  prevent  them  fro*^ 
granting  tacks  or  leases  of  a  long  endurance.     It  was  ca«# 
pretended  that  the  entail  forbids  leases  of  a  short  enduron^ 
or  of  any  endurance  that  was  not  of  an  extraordinary  length, 
but  only  of  such  length  as  was  common  and  usual  in  the 
management  of  estates,  whether  entailed  or  unentailed,  and, 
of  consequence,  it  was  admitted  that  the  heirs  of  entail  had 
power  to  grant  such  leases. 

The  clause  relied  on  by  the  respondent,  as  amounting  to  a 
prohibition,  is,  where  it  prohibits  heirs  of  tailzie  "to  sell, 
"  alienate,  wadset,  or  dispone  any  of  the  said  haill  lands, 
"  lordships,  baronies,  offices,"  &c.  And  the  argument  of  the 
respondent  is,  that  this  lease  was  granted  in  contravention 
of  the  prohibition  to  alienate.  Then  the  point  to  be  con- 
sidered is,  whether  the  lease  was  an  alienation,  and  as  sack, 
a  contravention  of  the  tailzie,  and  voidable  at  the  instance 
of  the  respondent,  in  virtue  of  the  prohibitory,  irritant,  and 
resolutive  clauses  in  that  deed. 

Now,  in  common  language,  no  person  would  say  that  the 
Duke  had  alienated  this  property  by  granting  the  lease;  nor 
can  it  be  pretended  that,  even  in  the  language  of  the  law, 
that  has  been  used  for  much  more  than  a  century,  such  a 
lease  has  been  termed  an  alienation  with  reference  to  any 
question  whatever.  Much  less  has  it  been  termed  an  aliena- 
tion with  reference  to  the  prohibitory  clause  against  sal^ 
disposition,  or  alienation,  in  an  entail. 

6th,  If  the  lease  granted  to  Welsh  is  not  voidable  under 
the  entail,  on  account  of  its  length,  it  cannot  be  objected  to, 
either  on  account  of  the  smallness  of  the  rent,  or  on  account  of 
the  grass u in.  In  effect,  these  two  objections  may  almost  be 
considered  as  one  and  the  same ;  for,  as  it  has  not  been  alleged 
that  the  late  Duke  of  Queensberry  made  a  bad  bargain 
for  himself,  it  must  be  understood,  that  if  the  grassum  bad 
not  been  stipulated,  the  rent  would  or  might  have  been  * 
little  higher  than  it  was ;  and  if  the  rent  had  been  higher, 
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no  grassam  would  have  been  received.     But,  though  there  is        1819. 
in  substance  but  one  objection,  it  may  be  considered  under  MOHTQOMBBT, 
its  double  aspect,  and  when   so   considered,  the  appellants        &c- 
contend,  1st,  That  the  rent  was  not  too  low,»but  a  fair  rent  as  the  earl  of 
far  as  could  be  got ;  and,  2d,  That  the  taking  of  the  grassum      *BMf 
was  not  illegal,  and  that  there  was  no  clause  in  the  entail 
prohibiting  the  taking  of  grassums. 

[In  an  additional  appeal  lodged  for  the  appellants,  to 
supply  what  had  only  been  slightly  pleaded  in  the  preced- 
ing argument,  namely,  the  effect  of  the  Act  of  Parliament, 
1449,  in  favour  of  the  tenant,  and  the  fact  of  a  grassum 
having  been  paid,  the  following  was  further  submitted.] 

1st,  The  appellant,  Welsh,  in  his  action,  sought  to  have 
his  possession  secured  by  a  declaration,  that  the  lease  granted 
in  his  favour,  by  the  late  Duke  of  Queensberry,  for  a  term  of 
fifty-seven  years,  was  a  valid  and  sufficient  title  in  his,  the 
appellant's,  person,  for  the  whole  of  that  term,  and  to  induce 
that  conclusion,  he  pleaded  that  the  Duke  was  not  prohibited 
by  the  entail  under  which  he  held  the  estate,  whereof  the 
appellant's  farm  is  a  part,  from  granting  such  a  lease,  and 
that  the  possession  under  it  was  protected  against  challenge 
by  the  Act  of  Parliament  1449,  c.  17,  entitled  "  The 
u  buyer  of  land  should  keep  the' tacks  set  before  the  buy- 
«ing." 

The  length  of  the  lease  cannot  be  considered  an  alienation  ; 
and  the  lessee  is  protected  against  all  the  world  by  force  of 
the  statute.  The  statute  does  not  protect  alienations  under 
the  colour  of  a  lease  ;  but,  the  appellant  maintains  with  con- 
fidence, that  there  is  no  difference  between  a  lease  granted 
by  one  who  holds  in  fee  simple,  challenged  by  a  singular 
successor,  as  not  within  the  statute,  and  one  granted  by  an 
heir  of  entail,  not  specially  restrained  in  the  exercise  of  the 
power  of  leasing,  when  challenged  by  the  next  heir,  which 
the  heir  can  only  do  in  the  character  of  singular  successor, 
or  not  representing  the  lessor.  The  question  in  the  pre- 
sent case  is,  therefore,  of  the  utmost  importance,  as  affect- 
ing every  lease  for  such  a  term  in  Scotland,  and  shaking 
the  security  afforded  to  tenants  by  that  most  salutary 
statute. 

The  appellants  are  confident,  they  may  assume  that  the 
permission  in  the  entail  of  the  March  estate  to  grant  liferent 
leases,  is  not  to  be  construed  as  a  prohibition  to  grant  leases 
for  a  term  of  years ;  that  the  entail  is  to  be  taken  as  if  there 
were  not  a  word  in  it  respecting  leases ;  and  that  the  power 
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1819.        of  the  heir  in  possession  to  grant  leases  is  unlimited,  unless 
montgombrt  *^ey  are  8UC^>  as  ky  ^e  construction  of  law,  amount  to  an 
&c.        alienation  of  the  estate,  or  are  struck  at  by  the  prohibition^ 
the  eabt,  of  to  alienate,  which  the  entail  contains. 
wbmyss.  rpjjg  appellants  hold  it  to  be  settled  law,  that  one  holding 

under  an  entail  may  exercise  every  lawful  act  of  ownership 
not  prohibited  by  that  entail.     This  is  not  only  consonant  ^ 
principle,  but  is  clearly  dedacible  from  the  terms  of  the  A.«^ 
1685,  from  whence  entails  derive  their  authority.    That^d 
makes  it  lawful  for  his  Majesty's  subjects  to  tailzie  their 
estates,  and  to  substitute  heirs  in  their  tailzies,  with  such  con- 
ditions  and  provisions  as  they  shall  think  fit;  and,  therefore, 
wherever  a  condition  or  restraint  is  not  imposed,  the  fair,  as 
well  as  the  legal  inference  is,  that  the  entailer  intended  to 
leave  the  heir  at  liberty  in  the  particular  omitted.    It  ha 
been  argued  that,  as  the  Act  allows  tailzies  to  be  affected  by 
irritant  and  resolutive  clauses,  whereby  it  shall  not  be  lawful 
for  the  heirs  to  sell,  annailzie,  or  dispone  the  estates,  unlea 
the  granting  of  long  leases,  for  inadequate  rent,  came  under 
the  one  or  other  of  those  terms,  the  object  of  the  law  might 
be  defeated,  and  that,  in  fact,  no  authority  was  given  to  pro- 
hibit leases  of  any  sort ;   but,  this  argument  can  have  do 
weight,  when  the  preceding  sentence  of  the  statute  is  attended 
to,  which  allows  every  condition  and  provision  the  entailer 
thinks  fit  to  be  inserted. 

The  words  in  the  Act  which  protect  the  tenants  are :  ^  It  is 
"  ordained,  for  the  safety  and  favour  of  the  poor  people  tint 
"  labour  the  ground,  that  they  and  all  others  that  have  taken, 
"  or  shall  take  lands  in  time  to  come,  from  lords,  and  hace 
"  terms  and  years  thereof y  that,  suppose  the  lords  sell  or  an- 
"  nailzie  the  lands,  the  takers  shall  remain  with  the  tacb 
"  until  the  issue  of  their  terms,  whose  hands  soever  the  lands 
"  come  to,  for  sic  like  maill  (i.  e.  the  same  rent)  they  took 
"  them  for."  It  will  not  be  contended  that  an  heir  of  entail 
is  in  any  better  situation  than  a  purchaser,  as  the  only  ground 
on  which  such  heir  can  challenge  the  acts  of  his  predecessor* 
is,  that  he  takes  as  a  singular  successor,  per  formam  dm* 
The  appellant,  Welsh,  therefore  pleads  the  statute  1449,  in 
bar  of  the  respondent's  declaratory  action. 

2d,  The  second  objection  stated  is,  that  there  was  a  grassom 
paid.  It  will  not  be  disputed  that  the  taking  of  a  graasoflL 
has  been  customary,  and  has  been  recognised  as  something 
distinct  from  rent,  from  earliest  times.  Craig  says,  u  Gras- 
"  suroas  dicimus  summas  pecuniae  quae  in  principio  assedationu, 
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**aut  solventur  aut  permittuntur  supra  annuum  mercedem"        *8i9. 
The  common  law  has  not  held  that  taking  grassum  is  equivalent  mohtgom ebt, 
to  the  assignment  or  sale  of  rent,  or  to  the  tenants  retaining         *°- 
part  of  the  rent  in  security  for  money  advanced  to  the  land-  the  earl  of 
lord,  or  substantially  the  same  as  a  loan.     It  is  not  held  as 
an  anticipation  of  the  rent,  having  none  of  the  qualities  of 
vent;  for  neither  sterility  nor  irritancy  ob  non  solutum  canonem, 
nor  any  other  course  which  determines  the  lease  during  its 
currency,  affects  the  grassum,  nor  can   it  be  recovered  by 
hypothec  or  sequestration,  nor  does  it  create  any  of  those 
preferences  competent  to  the  landlord  for  recovery  of  rent. 

Pleaded  for  ihe  Respondent. — 1st,  The  endurance  of  the 
lease.  On  this  point,  it  is  to  be  considered,  first,  that  leases 
are  u  real  rights,"  constituted  by  transferring  from  the  lessor 
to  the  lessee,  nearly  the  whole  right  of  property  for  the  term 
of  such  leases.  The  right  of  property  is  nearly  all  included 
under  the  description  of  a  right  of  exclusive  using  and  taking 
of  the  fruits  of  any  subject.  Now,  a  lease  transfers  all  this 
oat  of  the  lessor  into  the  lessee,  during  the  time  of  its  con- 
tinuance. Leases  in  Scotch  law  were,  anciently,  not  real 
rights,  but  effectual  only  against  the  granter  and  his  heirs. 
But, by  the  statute  1449,  cap.  17,  it  was  provided  "for  the 
"  safety  and  favour  of  the  poor  people  that  labours  the  ground, 
u  that  they  and  all  others  that  has  taken,  or  shall  take  lands 
"in  time  to  come,  from  lords,  and  has  terms  and  years 
"  thereof,  that  suppose  the  lords  sell  or  annailzie  that  land 
ft  or  lands,  the  takers  shall  remain  with  their  tacks  unto  the 
a  issue  of  their  terms,  into  whose  hands  soever  the  lands 
u  come,  for  '  sike  like  maill '  ( t.  e.  same  rent)  as  they  took 
"them  for."  This  rendered  a  lease  with  possession  valid, 
•gainst  any  future  acquirer  of  a  right  of  property  in  the  land. 
Such  being  the  nature  of  leases,  it  appears  that  they  must 
611  under  a  prohibition  of  alienation  of  any  subject,  because 
*0  grants  of  any  part  of  the  right  of  property  must  fall  under 
a  prohibition.  In  such  a  prohibition,  the  word  has  always 
ken  used  to  express  any  conveyance  of  any  part  of  the  cor- 
poreal subject,  or  of  the  right  thereto.  On  other  occasions, 
*bneate9  or  alienation,  may  be  used  to  designate  nothing  less 
than  the  fullest  transmission  of  the  whole  subject  or  right. 
Thus,  in  a  sale  of  a  subject,  or  obligation  to  sell  it,  if  the 
F  party  "  alienates,"  or  agrees  to  "  alienate,"  it  is  understood  he 
transfers,  or  agrees  to  transfer,  all  right  that  is  in  him.  For 
there  his  obvious  intention  is  to  designate  nothing  less  than 
the  fullest  and  most  entire  transmission.     But,  in  a  prohi- 
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1819.        bition  of  alienation,  the   obvious   meaning  is  to  designs 
montgomkrt  evei7  tning>  more  or  less,  which  is  at  all  of  the  nature 
&c.         alienation,  whether  it  relates  to  the  whole  or  a  part  of  tl 
the  barl  of  corporeal  subject,  or  of  the  right. 
wkmtss.  According  to  the  civil  law,  it  appears  that  a  prohibition 

alienation  applied  to  all  transmissions  of  any  part  of  the  re 
right.  Thus,  in  the  title  of  the  code  De  Rebus  alienis  a 
alienandis,  &c,  there  is  preserved  the  following  rescript 
Justinian  :  "  Sancimus  sive  lex  alienationem  inhibuerit,  an 
"  testator  hoc  fecerit,  non  solum  dominii  alienationem  v< 
"  mancipiorum  manumissionem  esse  prohibendam,  sed  etian 
"  usufructus  dationem,  vel  hypothecam,  vel  piquoris  nexun 
"  penitus  prohiberi.  Similique  modo,  et  servitutes  minimc 
"  imponi,  nee  emphyteuseos  contractum  nisi  in  his  tantum- 
"  modo  casibus,  in  quibus  testatoris  voluntas  qui  alienationem 
"  interdixit,  aliquid  tale  fieri  permiserit." 

There  can  be  no  doubt  that  prohibitions  of  alienation  bare, 
in  Scotland,  always,  and  universally,  been  regarded  as  suffi- 
cient to  prohibit  the  transmission  of  the  right  of  property,  in 
whole  or  in  part,  by  granting  real  rights  out  of  it.  Thus,  to 
pass  over  entails  at  present,  alienation  of  land  is  prohibited  in 
Scotland  by  persons  on  death-bed,  where  the  land  is  annexed 
to  the  Crown,  where  it  is  held  by  church  beneficiaries  (under 
certain  provisions),  where  it  belongs  to  persons  wbo  are 
obceratiy  or  to  persons  inhibited  or  interdicted.  In  none  of 
these  cases  is  there  any  evidence  that  it  ever  was  held  compe- 
tent to  grant  any  real  right  out  of  the  property,  materially 
diminishing  it. 

Such  being  the  case,  why  should  not  such  prohibitions 
apply  to  leases,  as  well  as  to  other  real  rights  ?  Leases  are 
real,  and  they  convey  out  of  the  granter  for  a  time,  which 
may  be  very  long,  almost  the  whole  right  of  property.  Of  all 
real  rights,  not  absolutely  transmitting  the  entire  property 
none  seem  more  clearly  to  fall  under  such  prohibition. 

There  is,  however,  a  very  material  peculiarity,  which,  fifl& 
the  earliest  periods  of  the  Scotch  law,  has  been  applicable  to 
leases,  and  which  is  not  applicable  to  most  other  real  right*. 
This  is,  that  leases,  to  a  certain  extent,  are  necessary  for  the 
advantageous  management  of  landed  property.  The  yfr 
prietor  of  a  landed  estate  cannot,  in  general,  cultivate  it  him* 
self.  For  this  reason,  he  is  under  the  necessity  of  leasing  to 
other  persons  for  rent.  It  became  the  practice,  therefor 
to  lease  for  a  period  of  more  than  one  year,  as  fairest  for  the 
tenant,  and  also  for  the  landlord.    That  this  was  the  ordinary 


CASES  ON  APPEAL  FROM  SCOTLAND.       477 

practice  at  the  date  of  the  statute  1449,  appears  with*  certainty        18ia 
from  the  terms  of  that  statute.     This  being  the  case,  how-  moktqombby 
ever,  if  prohibitions  to  alienate  had  been  so  enforced  as  to  v*' 

prevent  all  leases,  they  would  have  injured  the  proprietor,  the  earl  ©r 
without  benefiting  any  person.     Nay,  they  would  have  in- 
jured the  person  in  whose  favour  the  prohibition  was  made. 
An   equitable  limitation  of  the  effect  of  such  prohibitions 
appears  always  to  have   been  admitted  in  favour  of  such 
leases  as  were  necessary  for  ordinary  management  or  ad- 
ministration.    That  this  principle  was  well  known  in  Scotch 
law,  is  proved  by  a  clear  and  strong  instance,  that  of  such 
leases  let  on  lands  which  afterwards  fell  to  the  Crown  by 
forfeiture.     The  nature  of  this  instance  will  appear  from  a 
passage  in  the  institutions  of  Lord  Stair.     Lord  Stair  says,  stair, ,  B <.\\\., 
"  Forfeiture  confiscated  the  forfeited  person's  whole  estate, 
u  without  any  access  to  his  creditors ;  yea,  without  conside-  v 
u  ration  of  dispositions,  infeftments,  or  other  real  rights  granted 
u  by  the  forfeited  person,  since  or  before  the  committing  of 
"  the  crime  of  treason,  for  which  he  was  forfeited,  which  fall 
"  and  become  null  by  exception." 

In  the  management  of  the  temporal  property  of  the  church, 
the  same  principles  prevailed,  as  also  in  that  of  royal  demesnes, 
and  of  the  property  of  the  burghs  and  other  lay  corporations. 

In  regard  to  the  Entail  Act  1685,  it  has  been  generally 
held,  looking  to  its  whole  contents,  that,  however  effectually 
an  entailer  may  bind  his  heirs  by  all  sorts  of  prohibitions  and 
injunctions,  yet  that,  with  respect  to  third  parties,  the  power 
of  rendering  deeds  null  and  invalid,  must  be  limited  by  the 
terms  of  the  statute.  But  the  statute  is  silent  as  to  any 
direct  mention  of  leases,  and  yet  it  has  been  invariably  held, 
that  prohibitions  on  that  subject  are  effectual  under  the 
statute  against  third  parties ;  and  it  must  have  been  so  held 
upon  the  general  ground,  that  a  prohibition  to  alienate  com- 
prehends, as  one  of  its  varieties,  a  prohibition  to  grant  leases 
beyond  those  of  ordinary  administration.  Had  not  the  word 
alienation  been  understood  at  the  time  as  sufficient  for  the 
purpose,  it  cannot  be  imagined,  that  in  framing  this  important 
statute,  the  legislature  would  have  overlooked  one  of  the 
common  and  obvious  modes  of  dilapidation,  by  which  the 
residuary  interest  of  posterior  heirs  may  be  so  deeply  injured. 

But,  it  is  objected,  that  prohibitions  of  alienation  in  entails 
differ  from  all  other  prohibitions  of  that  kind ;  that  entails 
are  odious,  and,  therefore,  to  be  strictly  construed,  whereby 
it  is  said  that  the  narrowest  meaning  of  the  word  alienation 
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1819.        is  to  be  taken,  in  which  it  is  limited  to  conveyances  of  the 
Montgomery   P^P^y  or  right  integrally.     In  answer  to  this,  it  is  submitted, 
&o.         that  even  strict  construction  could  never  so  operate  upon  a 
thr  b^rl  of  known  style  of  prohibition  when  transferred  into  an  entail, 
wbmys».      ag  to  change  its  nature  and  render  it  nugatory.     It  is  im- 
possible, therefore,  that  by  any  construction,  this  established 
style  could  be  deprived  of  its  fixed  meaning  and  effect  in 
law. 

But  the  truth  is,  there  has  been  great  exaggeration  of  the 
odiousness  of  entails,   and  the  strictness  of  interpretation 
bestowed  on  them  in  Scotch  law.     On  this  point,  it  appears 
to  have  been  argued,  that  in  regard  to  entails,  though  statu- 
tory, the  grand  rule  of  interpretation  ut  res  magis  valeatquam 
pereat,  is  to  be  reversed ;  and  that  Courts  are  to  adopt  any 
construction,  the  rather  because  it  makes  the  deed  imperfect 
or  nugatory ;  and  that  fraud  against  entails  is  fair  and  legal, 
if  only  it  be  "  cleverly  done,"  or  rather  be  not  so  grossly 
bungled  as  not  to  be  a  fraud  at  all.   But,  it  appears  a  paradox 
to  say,  that  such  maxims  can  possibly  be  applicable  to  deeds 
expressly  authorized,  in  terminis,  by  the  legislature,  and  a 
very  few  remarks  will  be  sufficient  to  show  how  little  ground 
there  is  for  imputing  such  an  absurdity  to  the  law  of  Scot- 
land. 

There  can,  therefore,  no  longer  be  any  doubt  in  general, 
that  under  the  prohibition  of  an  entail  (and  of  the  Neidpath 
entail)  against  alienation  leases  are  included,  with  the  excep- 
tion only  of  such  leases  as  are  not  beyond  the  bounds  of  j 
"  ordinaria  et  necessaria  administratio."  And  the  only 
question  remaining  on  this  point  in  the  present  case  is, 
whether  a  lease  for  fifty-seven  years,  be  in  a  different  situation 
from  one  for  ninety-seven  years,  and  whether  it  falls  within 
the  exception  of  ordinary  and  necessary  administrative  leases? 
The  respondent  contends  that  the  lease  must  fall  under  the 
same  category  as  the  ninety-seven  years,  and,  therefore,  does 
not  fall  within  the  ordinary  and  necessary  administration  of 
b.  3,  ch.  8,  §  the  entailed  estate.  Mr  Erskine  does  not  venture  to  extend 
1   *  the  leases,  which  he  lays  it  down  as  competent  for  an  heir 

of  entail  to  grant  beyond  nineteen  years,  or  the  life  of  the 
tacksman.  In  the  case  of  Bogle,  the  lease  reduced  ex  copfe 
Ucti  was  a  lease  for  thirty-eight  years. 

2d,  But,  besides,  the  lease  in  question  is  prohibited  because 
Grassum.        it  was  granted  for  a  grassum.     There  are  various  grounds  on 
which  this  proposition  may  be  rested. 
There  is  one  view  which  appears  to  supersede  the  necessity 
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of  examining  whether  a  lease  with  a  grassum  be  strictly  and        i8i& 
technically  an  alienation   or  not.     In  order  to  understand  MOktgoiikbt, 
this,  it  is  only  necessary  to  observe,  that  whatever  dispute         *°- 
there  may  be  as  to  the  powers,  or  the  limitations  of  the  the  earl  of. 
powers,  in  other  particulars,  of  an  heir  possessing,  under  a     WBMT 
complete  Scotch  entail,  at  least  this  is  perfectly  clear,  that 
such  heir  is  liable  to  this  general  and  comprehensive  limitation, 
that  his  interest  in,  and  his  power  over  the  estate,  are  bounded 
by  the  period  of  his  life,  and  that  he  has  neither  right  nor 
power  to  dispose  of  any  fruits  or  profits  that  may  arise  after 
his  death,  or  to  put  into  his  own  pocket  the  price  of  that 
possession  which  he  must  then  leave  to  his  successors.    In 
law,  and  in  common  sense,  this  proposition  is  equally  clear 
and  indisputable  upon  the  bare  statement  of  the  case,  and 
without  reference  to  any  of  the  particular  prohibitions  or 
words  of  the  entail.    The  heir  in  possession  is,  no  doubt,  pro- 
prietor of  the  estate  while  he  is  in  possession ;  but  he  is  not 
proprietor  of  the  crop  that  is  to  grow  fifty  or  five  years  after 
his  death,  and  has  no  right  to  dispose  of  that  crop  or  any 
part  of  it.     He  may  commit  waste,  it  may  be,  in  his  own 
time,  and  take  such  uses  of  the  property  while  it  is  in  his 
own  possession,  as  he  thinks  fit,  without  regard  to  the  in- 
terest of  succeeding  heirs.     But  the  waste  must  be  com- 
mitted in  his  own  lifetime,   and  the  uses  confined  to  the 
period  of  his  actual  possession.     He  may  cut  down  wood,  it 
is  contended,  however  unfit  for  cutting,  or  however  essential 
to  the  shelter  or  ornament  of  the  lands ;  but  he  cannot  sell 
wood  to  be  cut  down  after  his  death.     He  cannot  pocket  the 
price  of  the  wood  which  he  finds  on  the  estate,  or  transmit  it 
to  his  executors,  and  at  the  same  time  reserve  to  himself  the 
enjoyment  of  its  protection  and  beauty  during  his  own  time, 
and  then  let  in  the  purchasers  to  sell  every  tree  before  the 
face  of  the  succeeding  heir.     In  the  same  way,  he  may  let 
the  lands  for  his  own  life,  on  the  most  ruinous  principles,  and 
with  the  most  pernicious  powers  and  privileges  to  the  tenant ; 
powers  to  cut  wood,  for  instance,   or  to  exhaust  minerals, 
and  may,  consequently,  draw  a  greater  rent  than  could  have 
been  otherwise  obtained ;  but  he  cannot  give  such  powers  for 
a  period  beyond  his  own  life;  and  far  less  can  he  stipulate 
for  an  extraordinary  rent  in  consideration  of  granting  them, 
and    at    same   time    provide   that   their    exercise    shall   be 
suspended  during   his   possession,  and  only  be  indulged  to 
the  prejudice  of  his  successor.    Finally,  and  to  come  near 
to  the  case  in  hand,  he  cannot,  even  in  an  ordinary  lease, 
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1819.        stipulate  for  a  high  rent  during  his  own  life,  and  a  low  one  * 
Aontgomert,  thereafter. 

&c-  Now,  if  an  heir  of  entail,  being  eighty  years  of  age,  lets  a 

the  earl  of  farm  for  fifty-seven  years  for  a  grassum,  can  it  be  disputed, 
wemtss.  t^at  ^  djgpQggg  0f  tjje  fruits  and  profits  of  the  estate  for  fifty 
years  after  his  own  death?  Does  he  not  substantially  sell  and 
pocket  the  price  of  part  of  every  crop  that  is  to  grow  for  that 
period,  and  enrich  himself  and  his  executors  at  the  expense 
of  the  next  succeeding  heir?     Most  assuredly  he  does* 

In  the  next  place,  however,  it  is  submitted,  that  a  lease  for 
a  grassum  is  directly  and  technically  within  the  prohibition 
against   alienation.     This  proposition  is   established   by  the 
same  arguments  and  authorities  which  apply  to  long  leases* 
It  was  shown  that  leases  were,  in  their  own  nature,  convey- 
ances of  part  of  the  right  of  property,  viz.,  the  real  right  of 
using  and  taking  the  fruits  of  the  subject  for  a  time,  and, 
therefore,  they  fell  under  prohibitions  to  alienate,  with  the 
exception  of  such  as  were  necessary  for  due  management 
That,  accordingly,  leases  of  a  length  exceeding  that  necessary 
for  beneficial  management,  as  well  as   leases  of  mansion- 
houses,   are  void   where   alienation   is  prohibited.    In  like 
manner,  leases  which,  on  account  of  the  consideration  re- 
ceived for  them,  are  foreign  to  ordinary  good  management, 
must,  for  that  reason,  be  prohibited,  under  a  prohibition  of    , 
alienations.     A  lease  for  a  grassum  is  just  a  lease,  partly  for 
annual-rent,  but  partly  without  annual-rent,  for  a  price  paid 
down  to  the  granter.     It  is  much  more  manifest  that  a  lease 
of  this  sort  is  out  of  the  bounds  of  necessary  or  ordinary 
management,  than  that  a  long  lease,  or  a  lease  of  a  mansion 
house  is  so. 

But,  it  has  been  said,  there  has  been  a  practice  of  taking 
grassums  under  prohibitions  to  alienate  or  dispone.  But, 
when  this  alleged  practice  is  examined  closely  into,  it  will  be 
seen  that  the  cases  quoted  in  the  list  refer  to  cases  of  pro- 
prietors taking  grassums,  who  held  their  lands  in  fee-simple, 
not  under  any  restriction  at  all.  But,  in  regard  to  entails, 
it  is  certainly  important  that  no  instance  of  this  practice  is 
adduced  until  towards  the  middle  of  last  century,  near  100 
years  after  the  first  introduction  of  strict  entails;  and  the 
origin  of  that  practice  had  likely  arisen  from  confounding  fee- 
simple  estate  and  entailed  estate. 

No  doubt,  there  is  a  possessive  clause  to  grant  leases  to  a 
certain  extent,  in  this  entail.  This  part  of  the  question  falls 
to  be  considered  under  two  distinct  heads.     In  the  first  place, 
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when  taken  by  itself  in  its  plain  and  incontrovertible  meaning,        181& 
it  may  be  held  to  import  a  limitation  of  the  power  of  granting  Montgomery, 
leases  for  longer  terms  of  endurance  than  those  of  the  lives         *°* 
sitJier  of  the  granter  or  of  the  tenant.     In  this  the  respondent  TH*  *****  or 

WBMT88. 

bias  no  occasion  to  resort  to  any  tacit  implication,  by  which 
one  species  of  prohibition  is  to  be  extended  to  another  of  a 
different  species.     He  would  require  no  more  than  a  fair  in- 
terpretation of  the  clause.     Of  course,  the  permissive  clause 
bears  an   express  reference  to   the   preceding  prohibitions, 
irritant  and  resolutive  clauses,  and  sets  forth,  in  language  not 
to  be  misunderstood,  that  by  the  unrestrained  operation  of 
these  prohibitions,  it  would  not  be  in  the  power  of  an  heir 
of  entail  to  let  leases  for  the  lifetime  of  the  receiver  thereof; 
and  the  sole  object  of  the  permissive  clause,  is,  for  the  avowed 
purpose  of  modifying  the  previous  clauses,  that  this  provision 
and  declaration  on  the  subject  of  leases  has  been  introduced. 
After  all  that  has  been  now  said  on  the  subject  of  long  leases, 
is  importing  a  species  of  alienation,  it  surely  cannot  admit 
of  a  moment's  doubt,  that  the  prohibition  more  immediately 
referred  to,  in  this  permissive  clause,  is  the  prohibition  against 
alienation ;  the  effect  of  the  clause  is,  therefore,  to  demon- 
abate  that  under  the  term  alienation,  the  entailer  intended 
I    to  include  all  those  acts  which  technical  usage  authorised  him 
|    to  consider  as  the  species  of  that  genus ;  and  that,  in  par- 
'    ticnlar  he  held  it  to  be  a  prohibition  of  all  leases.    The  general 
prohibition,  taken  in  connection  with  the  permissive  clause, 
bjtiflt  a  prohibition  of  all  alienations,  with  exception  of  leases 
of  a  certain  endurance,  and  other  qualities.     Under  such  a 
prohibition,  it  is  obvious  that,  unless  the  word  alienation  be 
utterly  incapable  of  including  leases,  they  must  be  included, 
because  the  context  demonstrates  that  the  entailer  intended 
to  include  them,  and  used  the  word  with  that  meaning. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and  Journals  of  the 
Temporal  in  Parliament  assembled,  that  the  said  petition    Lords, 
and  appeal  be,  and  is  hereby  dismissed  this  House,  and 
that  the  said  interlocutors  therein  complained  of  be,  and 
the  same  are  hereby  affirmed. 

For  the  Appellants,  Sir  Saml.  Romilly,  Mat  Ross,  Henry 
Brougham,  John  Clerk,  Fra.  Horner. 

For  the  Bespondent,  John  Leach,  F.  Jeffrey,  J.  H.  Mac- 

kenzie. 
VOL.  VI.  2  H 


482       CASES  ON  APPEAL  FROM  SCOTLAND, 


1819. 


Montgomery,  [Alternative  Leases-Edstoun.] 

v.         Sib  James    Montgomery    of  Stanhope,  ~ 
Bart.;    Thomas    Coutts    and   Others, 
Trustees  and  Executors  of  the  late  Wil- 


ms EARL  OF 
WSMY8S. 


Appellants; 


liam,  Duke  of  Queensberry, 

The  Right  Hon.  Francis  Charteris,  Earl 

of  Wemyss  and  March,    .  .  .       Respondent. 

House  of  Lords,  12th,  July  1819. 

Entail — Prohibitory  Clause — Powers  of  Leasing — Gras- 
sums — Indefinite  Term. — In  the  Neidpath  entail,  there  was  no 
express  prohibition  against  granting  leases  or  taking  grassums, 
but  there  was  a  prohibition  to  "  alienate"  the  estate   or  any 
portion  of  the  lands.    A  lease  was  granted  for  fifty-seven  years, 
at  a  rent  of  £155,  with  a  grassum  paid  of  £300.     Some  time 
thereafter  this  lease  was  renounced  for  another  lease  for  thirty- 
one  years,  or  for  29,  27,  25,  23,  21,  or  19,  for  whichever  of 
these  periods,  the  Duke  might  be  found  to  have  power  to  grant 
it     The  Court  would  have  sustained  the  lease  for  twenty-one 
years,  but  held  that  as  a  grassum  bad  been  paid  for  the  lease 
renounced,  the  new  lease  must  be  viewed  as  a  substitute  for  the 
former  lease,  and  subject  to  the  objections  pleadable  against  it, 
and  that  the  conversion  of  any  part  of  the  rent  into  a  sum 
instantly  paid,  was  an  alienation  pro  tanto,  and  struck  at  by  the 
prohibition  against  alienation.     In  the   House  of  Lords  field 
that  tacks  granted  partly  for  rent  reserved,  and  partly  for  rent 
paid  down,  were  not  to   be  considered  as  leases  let  without 
evident  diminution  of  the  rental. 

Under  the  circumstances  set  forth  in  the  previous  appeal, 
the  late  Duke  of  Queensberry  let  leases  of  lands  for  alter- 
native periods  of  duration. 

In  1807,  Robert  Symington  renounced  his  lease  of  the    . 
farm  of  Edstoun,  and  obtained  a  new  one  "  for  the  space  of 
u  thirty-one  years,  from  and  after  the  term  of  Whitsunday 
"  1807,  which  is  hereby  declared  to  have  been  the  term  of  the 
"  said  Robert  Symington's  entry,  notwithstanding  the  date 
u  hereof;  declaring  always,  as  it  is  hereby  expressly  declared, 
"  that  in  case  it  shall  be  found  that  the  said  William,  Duke 
"  of  Queensberry,  is  prevented  by  the  entail  of  his  Grace's 
H  estate  of  March,  from   granting  a  lease  of  the  foresaid 
"  subjects  for  the  above-mentioned  period  of  thirty-one  years, 
"  then,  and  in  that  case,  this  lease  is  granted  for,  and  shall 
"  subsist  and  be  understood  to  have  been  granted  for  the 
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**  term  of  twenty-nine  years,   twenty-seven  years,  twenty-        i8i& 
u  five  years,  twenty-one  years,  or  nineteen  years  from  the  said  MOKTGOMEBT 
"  term  of  1807,  whichever  of  the  said  several  terms  of  Whit-         &0- 
€C  Sunday  1807  (short  of  the  aforesaid  period  of  thirty-one  the  earl  of 
u  years),  the  Court  of  Session  or  House  of  Lords  shall  find      WEMT8S- 
u  to  be  the  longest  period  of  those  above  specified,  for  which 
u  the  said  Duke  has  power  to  grant  a  valid  lease  of  the  fore- 
u  said  subjects. 

When  he  obtained  this  lease,  he  had  a  lease  of  the  same 
farm  for  fifty-seven  years  from  Whitsunday  1792.  The  rent 
stipulated  on  that  occasion,  was  £155,  7s.,  and  the  grassum 
paid  was  £300.  This  lease  had,  therefore,  a  great  many 
years  to  run,  when  it  was  renounced  for  the  new  lease,  and 
the  rent  under  the  new  lease  was  the  same  as  under  the 
previous ;  but  no  grassum  was  paid.  There  was  also  a  sepa- 
rate contract,  by  which  the  Duke  agreed,  if  the  Wakefield 
case  was  reversed,  to  continue  the  tenant  on  the  original 
footing. 

The  respondent  brought  an  action  of  reduction  to  reduce 

those  leases,  and,  in  particular,  the  lease  of  Edstoun,  which  is 

the  subject  of  the  present  appeal.     This  action  came  before 

the  Lord  Ordinary,  Hermand,  and  his  Lordship  pronounced 

this  interlocutor  2 — "Having  advised  the  condescendence  and  June  14,  isu. 

u  answers  in  the  process  of  declarator,  and  also  the  conde- 

t(  sceridence  and  answers  in  the  process  of  reduction  at  the 

ic  instance  of  the  Earl  of  Wemyss  and  March,  against  Robert 

€*  Symington,  and  whole  processes,  conjoins  this  process  with 

*'  the  declaratory  action  between  the  parties,  depending  before 

**  the  Lord  Ordinary,  in  so  far  as  the  declarator  is  applicable 

c*  to  the  present  case  :  Finds  it  stated  in  the  condescendence, 

*'  and  not  denied  in  the  answers,  that  the  whole  farms,  whereof 

**  the  leases  are  now  under  reduction,  were  formerly  let  by 

*'  the  late  Duke  of  Queensberry  for  fifty-seven  years,  and  with 

4i  an  exception   stated  by  the   defenders,   of  the  lands   of 

*'  Flemington   and  Crook,   under  burden  of  grassums,  the 

"  interests  of  which  bore  a  considerable  proportion  to  the 

u  yearly  rent :  Finds  it  admitted  in  the  answers,  '  That  in 

"  '  or  about  the  year  1807,  many  of  the  tenants  holding 

a  *  leases  for  fifty-seven  years,  renounced  their  leases  and 

u  l  took  new  ones  for  periods  equal  to  the  terms  unexpired 

u  *  of  the  old  ones,  but  without   paying  any  grassums  for 

"  '  their  new  leases ;  and  that  soon  afterwards,  the  tenants 

"  '  of  all  the  farms  as  to  which  the  present  discussion  relates, 

"  '  whether  they  had  got  new  leases  of  the  nature  above 
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1819.        "  *  mentioned,  or  had  continued  to  possess  on  their  fifty-seven 
montgomert,  "  '  years'   leases,   executed  renunciations,   and   accepted   of 
&o.         u  i  existing  leases,  for  which  they  paid  no  grassums  ;*  as  also, 
thb  earl  of  "  <  That  when  the  tenants  renounced  their  former  leases,  and 
"  *  took  the  present  ones,  contracts  were  entered  into  betwixt 
"  '  them  and  the  Duke's  commissioner,  Mr  Tait,  as  stated  in 
"'the  condescendence:'  Finds,  that  although  it  be  stated 
"  by  the  respondent,  that,  depending  on  a  contingency  not 
"  explained,  but  said  not  to  have  existed,  these  contracts 
"  never  were  acted  upon,  yet  they  afforded  evidence  to  show 
"  that  the  new  leases  were,  with  the  exception  of  the  term 
"  of  endurance,  a  surrogatum  or  substitute  for  those  which 
"  had  been  renounced :  Finds  that  the  rents  payable  under 
"  the  renounced  leases,  must  of  necessity  have  been,  from 
"  the  inconvenience  and  loss  arising  to  the  tenants  from  the 
"  advance  of  money,  a  consideration  of  the  doubts  of  tie 
"  powers  of  the  lessor,  held  out  in  the  contracts,  and  other 
"  circumstances,  have  suffered  a  greater  reduction  than  the 
"  amount  of  the  interest  of  the  sums  paid  in  name  of  gras- 
"  sums :  Finds,  that  besides  the   prohibition   of  alienation, 
"  which  in  this  Court  and  in  the  House  of  Lords,  has  been 
"  found,  in  questions  upon  the  entail  now  under  consideration, 
"  to  strike  at  leases  exceeding  the  usual  term  of  endurance, 
"  that  entail  contains  a  clause,  which,  though  placed  in  con- 
"  nection  with  a  permission  to  the  heirs  of  entail  to  grant 
"  leases  for  their  own  lifetimes,  or  the  lifetimes  of  the  re- 
"  ceivers,  is  to  be  held  as  a  limitation  on  their  power,  'the 
"  *  same   being  always   set   without  evident  diminution  of 
"  <  rental :'  Finds  that  the  rent  payable  under  the  renounced 
"  leases,  diminished,  as  it  was,  by  the  payment  of  grassums, 
"  cannot  be  considered  as  constituting  a  fair  rental,  such  as 
"  is  implied  in  the  above  clause :  Finds,  that  upon  these  prin- 
"  ciples,  there  is  no  material  difference  between  the  lease  of 
"  ninety-seven  years,  and  lease  of  any  shorter  period :  Finds  it 
u  unnecessary  to  give  any  determination  upon  the  effect  of 
il  the  clause  reducing  the  endurance  of  the  lease  from  thirty* 
"  one  years  progressively  to  nineteen  years,  or  to  the  longest 
"  period  which  the  Court  of  Session  or  House  of  Lords  may 
u  find  to  be  within  the  powers  of  the  granter :  Finds  that  the 
"  lease  under  reduction  was  granted  with  evident  diminution 
"  of  the  rental ;  repels  the  defences  in  the  declarator,  bus* 
"  tains  the  reasons  of  reduction,  repels  the  defences  therein, 
"  and  reduces,  decerns,  and  declares  accordingly." 
Against  this  interlocutor  a  petition  was  given  in  for  the 
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appellant,  Robert  Symington,  the  tenant,  and  also  for  the        1819. 

executors  of  the   Duke  of  Queensberry,  who  had  hitherto  mohtoomwh, 

taken  the  sole  charge  of  the  defence.    The  Court  ordered        &0* 

a  hearing  in  presence ;  and  thereafter  their  Lordships,  with  the  babl  or 

great  difference  of  opinion,  pronounced  the  following  inter-     W1MTM* 

locutor :    "  The  Lords  having  advised  the  said  reclaiming  peb.  ^  18i5. 

"  petition,   and  having  heard  the  counsel  for  the  parties 

"  at  great  length,  in  their  own  presence,  on  the  whole  pleas 

"  and  points  in  the  cause,   they  find,  that  a  tack  of  the 

"  lands  and  farms  of  Edstoun  was  granted  to  the  petitioner, 

"  to  commence  at  Whitsunday  1792  for  the  period  of  fifty- 

"  seven  years  at  the  rent  of  £155,  7s.,  for  a  fine  or  gras- 

"  sum  of  £300 :    Find  it  admitted   in    the  petition,    that 

"  doubts  having  been  entertained  of  the  validity  of  the  above 

"  lease,  the  petitioner,  along  with  most  of  the  other  tenants 

"  on  the  estate,  renounced  the  said  tack,   from  and  after 

"  Whitsunday  1807,  and  obtained  a  new  tack  at  the  same 

a  rent,  for  thirty-one  years,  or  for  several  alternative  periods 

"  down  to  nineteen  years,  according  as  the  Duke  should  be 

"  found  to  have  powers   to  grant  tacks   under  the  entail : 

"  Find,  that  this  current  tack  must  be  held  to  be  merely  a 

u  substitute  for  the  former  tack,  and  subject  to  any  objec- 

"  tions  on  the  ground  of  grassum  or  otherwise,  which  were 

"  competent  against  the  tack  renounced :  Find,  that  the  con- 

"  version  of  any  part  of  the  rent,  which  at  the  time  might 

"  have  been  obtained  for  the  farm,  into  a  price  instantly 

"  paid,  was  to  the  manifest  prejudice  of  the  succeeding  heir 

"  of  entail,  and  operated  as  an  alienation  pro  tanto  of  the 

"  uses  and  profits  of  the  estate ;  and,  therefore,  find  that  the 

"  said  tack  is  struck  at  by  the  clause  in  the  entail,  prohibit- 

"  ing  alienations :  Find,  that  in  estimating  what  was  the  rent 

"  paid  under  the  former  lease,  the  value  of  the  grassum  paid  at 

u  the  commencement  of  the  former  lease  ought  to  have  been 

u  added,  and  that  this  not  having  been  done,  the  rent  pay- 

"  able  under  the  new  lease  was  in  evident  diminution  of  the 

"  rental :  Find,  that  the  whole  circumstances  under  which 

"  the  tack  was  granted,  taken  in  connection  with  the  rela- 

u  tive  contract  entered  into  between  the  Duke  of  Queen  s- 

'*  berry  and  the  petitioner  and  other  tenants,  again  to  pro- 

u  long  the  tack  to  fifty-seven  years,  or  even    ninty-seven 

"  years,  if  found  competent,  together  with  the  fact,  that  all 

u  the  tenants  renounced  their  tacks  under  similar  circum- 

"  stances  and  conditions  nearly  at  the  same  time,  do  indicate 

"  a  fixed  plan  on  the  part  of  the  Duke  to  defeat  and  defraud 
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1819.        "  the  entail,  so  far  as  possible,  and  that  the  petitioner,  and 
Montgomery    u  tne  other  tenants  did  lend  themselves  to,  and  co-operate 
&c.         «  wJth  the  Duke  in  the  said  fraudulent  scheme :  Find,  that 
the  earl  of   "  the  tack  in  question,  and  others  now  before  the  Court, 
"  were  not  entered  into  in  the  fair,  rational,  and  husband-like 
"  administration  of  the  estate,  but  for  the  purpose  of  fore- 
"  stalling  the  rents  and  profits  thereof,  which  would  other- 
"  wise    have    belonged  to   succeeding  heirs  of  entail,  and 
"  thereby  enriching  the  Duke  at  their  expense,  by  enabling 
"  him  to  draw  from  the  estate  more  than  the  value  of  his 
"  own  liferent  interest  in  the  fruits  of  it :  Find,  that  the  per- 
"  missive  clause  in  the  entail  to  grant  tacks  for  the  lifetime 
"  of  the  granter  or  receiver,  does  not  bar  the  heir  in  possession 
"  from  granting  tacks  for  any  definite  period,  which  does  not 
"  amount  to  alienation,  and  that  the  tack  in  question  might 
"  therefore  have  been  restricted  to  the  period  of  nineteen 
"  years,  being  the  period  then,  and  now,  most  usual  in  the 
u  practice  of  the  country,  and  analogous  to  the  period  fixed 
"  by  the  statute  of  the  10th  of  Geo.  ELL,  where  no  improve- 
"  ments  are  stipulated :  but,  in  respect  that  the  tack  is  other- 
"  wise  objectionable  on  the  grounds  above  specified,  and  that 
"  the  tenants  on  that  account,  have  no  claim  in  equity  in 
"  support  of  their  tacks,  find,  that  the  said  tack  cannot  be 
"  restricted  to  any  shorter  period  than  that  for  which  it  was 
%  "  originally  granted :  Therefore,  in  the  process  of  declarator, 

"  repel  the  defences,  sustains  the  reasons  of  reduction,  and 
u  reduce,  decern,  and  declare  accordingly." 

On  reclaiming  petition,  the  Court  f urilier  pronounced  this 
Nov.  17  and  interlocutor :  "  Find,  that  the  tack  in  question,  if  it  had  not 
29, 1815.  <t  keen  objectionable  on  the  several  grounds  specified  in  their 

"  formdr  interlocutor  reclaimed  against,   might   have  been 
u  sustained  as  valid  and  effectual  for  the  restricted  endurance 
"  of  twenty-one  years,  as  the  period  then   and  now  most 
"  usual  in  the  practice  of  the  country ;  and  under  this  varia- 
"  tion,  adhered  to  their  said  former  interlocutor,  and  refuse 
"  the  desire  of  the  said  several  petitions ;  and  having  also 
"  advised  the  counter  petition  of  the  Earl  of  Wemyss,  they 
"  refuse  the  prayer  of  the  same." 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1st,  The  lease  of  Edstoun  not 
being  granted  in  contravention  of  the  prohibitions  contained 
in  the  Neidpath  entail  is  not  exposed  to  challenge  on  account 
of  the  grassum  taken  by  the  Duke  of  Queensberry. 
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2d,  The  lease  was  granted  for  a  definite  term,  namely,  for        1819. 
the  longest  of  six  specific  periods,  to  which  the  Court  of  MONTOOMBBy> 
Session,  or  this  Honourable  House,  should  find  the  Duke  of        &0- 
Queensberry's  power  to  lease  extended.  the  earl  o* 

3d,  The  lease  ought  to  be  sustained  for  thirty-one  years,      WBMIi8' 
being  a  period  far  within  the  power  of  his  Grace  the  Duke. 

Pleaded  for  the  Respondent. — 1st,  The  alleged  lease  of 
Edstoun  is,  in  its  own  nature,  an  incomplete  agreement,  and 
ineffectual  in  law,  from  the  want  of  any  definite  stipulation 
in  respect  to  its  endurance. 

In  this  case,  the  contract  entered  into  between  the  parties 
was  for  a  lease  of  no  definite  period  of  endurance,  but  which, 
in  a  certain  event,  might  be  reduced  as  low  as  nineteen  years, 
and  in  another  raised  as  high  as  ninety-seven,  and  which 
might  be  found  good  for  any  number  of  the  numerous  years 
between  these  periods.  For,  in  this  branch  of  this  discussion, 
the  respondent  is  entitled  to  look  to  the  contract  at  the  time 
it  was  entered  into ;  he  is  not  bound  to  look  merely  to  the 
present  state  of  matters,  abstracting  from  the  contract  accom- 
panying the  lease  which  is  now  nugatory,  though  even  if 
that  be  done^the  agreement  of  lease  appears  to  be  for  thirty- 
one  years,  or  a  less  number  down  to  nineteen,  or  for  such 
other  number  as  it  should  appear  by  a  decision  of  a  Court  of 
law,  that  it  was  within  the  power  of  the  Duke  to  give. 

Such  being  its  nature,  it  does  not  appear  that  it  was 
binding  in  law,  even  as  a  completed  contract.  It  wanted  one 
of  the  essentials  even  of  an  agreement  to  grant  a  lease.  For 
even  an  agreement  of  that  sort  must  be  void  in  law,  unless 
the  term  of  endurance  of  the  lease  be  fixed  by  the  parties  in 
some  complete  way.  Here,  it  is  said,  that  the  termination  of 
the  lease  is  to  be  fixed  by  the  Court  of  Session,  subject  to 
the  review  of  the  House  of  Lords.  That  that  Court  is  to  be 
arbiter  between  the  parties,  and  to  say  how  long  they  are 
bound  to  each  other.  There  seems  to  be  very  great  doubt 
whether  the  Court  could  accept  of  such  a  submission ;  whether 
it  would  be  decent  and  becoming  for  it  to  become  arbiter  for 
completing  transactions  which  the  parties  ought  to  have  com- 
pleted themselves.  It  is  the  duty  of  courts  of  law  to  enforce 
the  ful61ment  of  contracts ;  but  it  is  not  their  duty  to  make 
contracts,  if  the  parties  have  not  made  them.  Where  parties 
have  contracted,  a  court  of  law  will  explain  what  is  am- 
biguous, and  enforce  fulfilment  of  what  is  clear,  but  it  will 
not  supply  any  essential,  which  is  defective,  from  the  parties 
themselves  not  coming  under  an  engagement  upon  that  par- 
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1819.        ticular  point.    If  an  agreement  to  sell  an  estate  were  entered 
Montgomery,  int0>  Dut  no  price  was  fixed,  would  a  court  of  law  compel 
&0-         implement,  and  fix  the  price  at  which  the  seller  must  denude 
the  earl  or  and  give  possession  f     Nay,  if  the  minute  of  sale  distinctly 
MT8S#      referred  the  price  to  the  Court  of  Session,  could  the  Court 
accept  of  this  reference,  enter  into  an  examination  of  the 
lands,  and  so  fix  the  price  ?     Would  it  be  right  to  occupy 
the  time  of  the  court  of  justice,  instituted  for  the  purpose  of 
enforcing  rights  and  redressing  wrongs,  in  determining  mat- 
ters of  that  kind,  which  it  was  incumbent  on  the  parties  to 
settle  for  themselves  ?     Surely  not.     They  will  not  interfere 
either  to  make  a  contract  for  the  parties  or  to  fill  up  a  blank 
left  unsettled  or  undetermined  by  a  contract  made  by  them. 
For  such  a  proposition  as  the  appellant  contends  for,  the 
respondent  has  looked  in  vain  for  any  decision  or  authority. 

2d,  But  supposing  the  lease  of  Edstoun  to  have  been  in 
itself  otherwise  complete  as  a  real  right,  it  was  let  for  a  gras- 
sum.     Vide  the  argument  on  this  point  in  Harestane's  case. 

3d,  The  lease  of  Edstoun  was,  in  respect  of  endurance,  not 
a  lease  under  the  power  of  letting  leases  on  the  entail  of 
Neidpath.  The  power  is  limited  to  leases  for  the  lifetime  of 
the  granter  or  receiver ;  and  there  is  no  provision  in  the  lease 
of  Edstoun,  by  which  it  could,  in  any  event,  or  may,  be  re- 
duced to  a  lease  of  that  kind.  It,  therefore,  is  clearly  not  in 
terms  of  the  power.  But  it  has  been  shown  in  the  Hare- 
stanes  case,  that  the  general  prohibition  of  alienation  in  its 
own  nature,  and  still  more,  when  taken,  as  it  must  be,  in  con- 
nection with  the  permissive  clause,  must  be  interpreted  to 
extend  to  all  leases  whatever,  and  to  exclude  all  leases  not 
excepted  by  the  permissive  clause. 

th"iial8of  After  hearing  counsel  upon  this  appeal,  complaining  of 

of  Lord*.  two  interlocutors  of  the  Lord  Ordinary,  of  14th  June 

and  19th  July  1814,  and  two  interlocutors  of  the  Court, 
and  signed  the  21st  February  1815,  and  17th  and  29th 
November  1815.  As  also  upon  the  answer  of  Francis 
Charteris,  Earl  of  Wemyss  and  March,  put  into  the  said 
appeal :  And  consideration  being  had  of  what  was  offered 
on  either  side  in  this  cause.  The  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  Find,  that  the  said 
Duke  of  Queensberry  had  not  power  under  the  entail 
founded  upon  between  the  parties  in  this  cause,  to  let  tacks 
partly  ibr  rents  reserved,  and  partly  for  sums  and  prices 
paid  to  himself;  and  that  tacks  granted  upon  the  renun- 
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ciation  of  former  tacks  which  were  made  partly  for  rent        1819- 
reserved,  and  partly  for  sums  and  prices  paid  to  the  mohtoomert, 
Duke  himself,  are  to  be  considered  as  tacks  made  partly         ** 
for  rent  reserved,  and  partly  for  sums  and  prices  paid  the  earl  of 
to  himself,  and  that  such  tacks  are  not  to  be  considered 
in   questions  between  the  parties  claiming  under  the 
entail,  as  let  without  evident  diminution  of  the  rental : 
and  it  is  ordered,  that  with  this  finding,  the  cause  be  re- 
mitted back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  is  just  and  consistent  with  this  finding. 

For  the  Appellants,  John  Leach,  F.  Jeffrey,  J.  H.  Mac- 
kenzie. 
For  the  Respondent,  Sir  Saml.  Romilly,  Geo.  Cranstoun, 


H.  Brougham. 


18I<J. 


WEMTS8. 


[EdstOUn.]  SYMINGTON 

Bobbrt  Symington,  Tenant  in  Edstoun,     .    Appellant;      THE  E*BL  or 

The  Earl  op  Wemyss  and  March,  .    Respondent. 

House  of  Lords,  12th  July  18*19. 

&Uil— Prohibitory  Clause — Power  to  Grant  Leases — 
fcussuMS — IsH. — In  the  Neidpath  entail  there  was  do  ex- 
press prohibition  against  granting  leases,  or  taking  grassums, 
but  there  was  a  prohibition  to  alienate  the  lands,  or  any  portion 
thereof.    A  lease  was  granted  for  fifty-seven  years,  at  a  rent  of 
£155,  7s.,  and  a  grass  urn  paid  of  £300.     This  lease,  before  its 
e*piry,  was  renounced  for  a  new  lease,  at  the  same  rent,  for  the 
term  of  31  years,  or  29,  27,  25,  23,  21,  or  19  years,  whichever 
it  might  be  held  the  Duke  had  power  to  grant.    In  a  declarator, 
**  the  instance  of  the  tenant,  held  that  the  last  mentioned  tack 
mUst  be  held  as  a  substitute  for  the  57  years  lease,  and  subject 
to    the  objections  pleadable  against  it,  and,  therefore,  that  the 
^iWereion  of  any  part  of  the  rent  into  a  sum  instantly  paid,  was 
to  the  injury  of  the  substitute  heirs  of  entail,  and  an  alienation 
J*"©  tanfo,  and  struck  at  by  the  prohibitory  clause  to  alienate. 
k*  the  House  of  Lords,  held  that  a  tack  granted  for  rent  partly 
l**erved  and  partly  paid  to  the  Duke,  fell  under  the  prohibition 
to  alienate,  and  was  in  diminution  of  the  rental. 

In  1731,  when  the  late  Duke  succeeded  to  his  entailed 
ertates  of  Neidpath  and  March,  as  detailed  in  the  preceding 
appeals,  the  farm  of  Edstoun  was  let  for  a  rent  of  £83,  10s. 
In  1756,  it  was  let  for  £85,  12s.  In  1769,  it  was  let  for  19 
yean,  at  the  rent  of  £149  ;  and  a  grassum  was  then  paid  of 
£193,  7s.  4d. 


490       CASES  ON  APPEAL  FROM  SCOTLAND. 

1819.  The  last  lease  expired  in  1788  ;  and  in  1792  a  lease  w* 

sTMisoTON    R1*11^  to  the  appellant,  for  fifty-seven  years,  at  an  increase 

v.  rent  of  £155,  7s.,  and  for  a  grassum  of  £300.     On  this  le^ 

WEMYM.      the  appellant  obtained  possession,  and  continued  to  poss^ 

without  any  change  of  circumstances,  or  any  doubt  conc^j 

ing  his  right,  for  fifteen  years.     Thus,  he  held  a  real  ri^fy 

perfect  in  its   nature  while  it  subsisted,   and  undoubted^ 

acquired,  on  his  part,  in  the  clearest  bona  fides. 

In  the  year  1807,  some  discussions  took  place  in  the  Court 
of  Session,  in  an  action  which  had  been  brought  by  the  Daie 
of  Queensberry  against  the  Earl  of  Wemyss,  the  next  heir  of 
entail,  for  having  it  declared,  that  a  lease  which  the  Duke  had 
granted  to  Alex.  Welsh,  for  ninety-seven  years,  was  ineffectual. 
Before  that  time  it  had  been  the  general,  if  not  the  universal 
opinion,  that,  where  an  heir  of  entail  was  not  expressly  pro- 
hibited to  grant  leases  of  extraordinary  endurance,  he  bad 
power  to  do  so ;  and  in  the  case  of  Leslie  v.  Orme,  a  lease 
for  four  nineteen  years,  granted  by  an  heir  of  entail,  had 
been  expressly  sustained.  But  in  that  action,  the  Court  of 
Session  sustained  the  defences  of  the  Earl  of  Wemyss, 
thereby  finding  that  he  had  no  power  to  grant  a  lease  for 
ninety-seven  years. 

In  these  circumstances,  the  Duke,  upon  the  appellant's 
renouncing  his  fifty-seven  years'  lease,  granted  a  new  one  fir 
thirty-one  years,  from  and  after  Whitsunday  1807,  or,  if  he  had 
no  power  to  grant  such  a  lease,  then  for  29,  27,  25,  21,  or  19, 
from  the  term  of  Whitsunday  1807.  The  rent  was  the  same 
as  paid  under  the  former  lease ;  but  no  grassum  was  paid  oo 
this  new  lease. 

The  declarator  of  Lord  Wemyss   against  the  Duke  of 

Queensberry,  and  all  his  tenants,  being  remitted  to  Lord 

Hermand,  the  pursuer  now  proceeded  farther  in  that  process, 

and  in  his  reductions ;    and,  in  particular,  he  insisted  fa 

reduction  of  the  appellant's  lease,  and  of  the  lease  which  had 

been  granted  to  Wm.  Murray  for  his  lifetime,  at  the  standing 

rent,  and  for  a  grassum.     Lord  Hermand  pronounced  an 

Vide  Appeal,    interlocutor,  which  is  quoted  in  the  preceding  appeal;  and, 

K,,.?0o4,,21i4'  on  reclaiming  petitions,  the  Court  pronounced  the  two  several 

Nov.  1815.       interlocutors  in  the  preceding  appeal. 

Against  these  interlocutors  the  appellant  brought  this 
separate  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  The  appellant  obtained 
his  lease,  as  a  third  party,  bond  fide  contracting  with  the  late 
Duke  of  Queensberry,  the  proprietor  in  the  fee.     By  thii 
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lease  and  possession,  he  holds  a  real  right,  in  terms  of  the        181g- 
statute  1449,  c.  17;    and  the  merits  of  his  right,  so  esta-    stmington 
blished,  are  not  affected  by  any  considerations  that  are  per-  THE  ^RL  or 
sonal  to  the  Duke  of  Queensberry  or  his  representatives,  or      wbmim. 
by  the  nature  or  effect  of  any  other  leases  which  he  may 
have  granted  to  other  persons. 

The  general  principle  of  law,  that  a  tenant  contracting  for 
a  lease,  with  the  proprietor  in  the  fee,  for  onerous  causes,  and 
obtaining  possession  upon  that  lease,  has  a  real  right,  by  ex- 
press statute,  good  against  all  singular  successors ;  that  he  is 
in  an  entirely  different  situation  from  the  granter  of  the  lease 
and  his  representatives ;  and  that  the  principles  applicable  to 
any  question  concerning  the  validity  of  the  tenant's  right,  are 
entirely  different  from  thos%  which  regulate  questions  regard- 
ing the  obligations  of  the  granter  of  a  lease,  or  his  represen- 
tatives, has  been  fully  explained,  in  an  appeal  case  for  Wm, 
Murray,  to  which  the  present  appellant  begs  leave  to  refer. 
And,  it  is  there,  at  the  same  time,  shown  that  the  respondent, 
throughout  his  argument,  has  entirely  lost  sight  of  this  dis- 
tinction, and  has  argued  the  case  on  principles  and  assump- 
tions which  have,  truly,  no  application  to  the  case  in  issue. 
At  the  time  the  fifty-seven  years'  lease  was  gone  into,  the 
belief  was  prevalent  that  long  leases  were  permissible.  There 
could,  therefore,  be  no  fraud  ;  and  the  bona  fides  of  the  con- 
tact could  admit  of  no  question.  In  so  far,  therefore,  as  the 
caie  depends  on  the  lease  granted  in  1792,  there  is  no  pre- 
tence for  stating  that  it  was  not  as  fair  a  transaction  on  the 
P*rt  of  the  tenant  as  ever  took  place,  or  for  denying  him  the 
character  of  a  bona  fide  purchaser.  On  the  faith  of  this  lease 
*>  obtained,  he  was  fifteen  years  in  peaceable  possession 
Wore  any  serious  doubt  arose  concerning  the  validity  of  his 
base.  He  employed  his  capital,  and  bestowed  his  labour,  in 
die  reasonable  belief  that  it  was  unchallengeable. 

2d,  The  late  Duke  of  Queensberry  was  the  absolute  pro- 
prietor of  his  estate,  in  every  particular  in  which  he  was  not 
kid  under  restrictions  by  the  express  words  of  the  entail. 
And  it  is  a  rule  of  law,  that  the  limitations  of  an  entail,  more 
especially  in  all  questions  with  third  parties,  are  strictissimi 
itris,  and  that  no  such  limitations  can  be  raised  up  by  impli- 
cation. 

3d,  The  entail  under  which  the  Duke  of  Queensberry  pos- 
essed  the  estate  of  Neidpath,  contains  no  prohibitions  against 
iking  grassums  in  the  leases  to  be  granted.  And,  where  an 
itail  does  not  prohibit  grassums  in  express  words,  it  has 
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1819.        always  been  held  as  clear  law,  that  the  heir  of  entail  is  not 
syminoton    restrained  from  taking  them. 

v.  4th,  The  lease,  besides,  is  not  liable  to  reduction  as  an 

alienation,  in  respect  of  its  endurance.     When  your  Lordship 
shall  have  disposed  of  the  question  of  grassum,  the  only  ques- 
tion which  remains  concerning  the  appellant's  lease  is,  Whether 
the  heir  of  entail  is  entitled  to  set  it  aside,  in  respect  of  the 
period  for  which  it  is  granted  ?     And  it  is  of  importance  to 
observe,  that  more  particularly  the  question  which  ought  to 
have  been  decided  under  this  ground  of  reduction,  is,  Whether 
it  is  absolutely  void  and  null  in  all  points,  or  to  all  effects, 
and  cannot  subsist  even  for  nineteen  or  twenty-one  years! 
The  question,  then,  is,  Whether  the  lease   granted  to  the 
appellant  for  thirty-one  years,  orf  at  least,  and  alternatively 
for  29,  27,  25,  23,   21,  or  19  years,  or  for  whichever  of 
these  periods  the  granter  had  power,  or  was  not  prohibited^ 
to  make  the  lease,  is  an  alienation  of  the  property,  and  so 
expressly  prohibited  by  the  prohibitory  clause  in  this  entail? 
It  must  be  conceded,  that  a  lease  for  nineteen  years  is  not 
prohibited  by  the  prohibition  to  alienate.     It  is  not  worth 
while  here  to  take  notice  of  the  untenable  argument  by  which 
the  pursuer  has  attempted  to  prove  that  every  lease  is  an 
alienation.     As  an  argument,  in  a  question  of  law,  this  is  no 
better  than  a  play  upon  words.     The  undeniable  truth  is, 
that  the  heir  of  entail  cannot  challenge  every  lease,  on  the 
allegation  that  it  is  an  alienation.     Confessedly,  he  cannot 
challenge  a  lease  for  nineteen  years,  on  the  statement  that  it 
is  an  alienation,  in  respect  of  its  endurance.     Why  not,  then, 
is  a  lease  good  which  has  an  alternative  period  which  em- 
braces nineteen  years.     The  respondent,  no  doubt,  maintains 
that  the  lease  cannot  be  restricted — that  the  Court  has  no 
power  to  do  so — and  that  an  alternative  lease  makes  an  in- 
definite ish,  and,  as  such,  is  bad.     But  this  plea  is  untenable. 
There  is  a  great  difference  between  an  alternative  or  con- 
ditional ish,  and  an  indefinite  ish.     This  is  not  the  case  of  an 
indefinite  ish,  but  of  a  lease  having  alternative  periods  of 
duration,  each  of  which  periods  having  a  definite  ish,  and, 
therefore,  the  lease  is  good. 

Pleaded  for  the  Respondent. — 1st,  The  lease  of  Edstoun 
was  prohibited  by  the  general  prohibition  of  the  entail. 

2d,  It  was  not  granted  in  the  fair  and  legal  exercise  of  the 
power  of  granting  leases,  contained  in  that  entail. 

After  hearing  counsel, 
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the    Lords   Spiritual    and  Temporal  in  Parliament  as-        1819. 
sembled :  Find  that  the  Duke  of  Queensberry  had  not    gTMINOTOH 
power  under  the    entail,   founded  upon  between    the  »• 

.         .  i   .  ,  ,  i       A  i       THE  EARL  OF 

parties  in  this  cause,  to  let  tacks,  partly  for  rent  reserved,  wemym. 
and  partly  for  sums  and  prices  paid  to  himself;  and 
that  tacks  granted  upon  the  renunciation  of  former  tacks, 
which  were  granted,  partly  for  rent  reserved,  and  partly  Journals  of  the 
for  sums  and  prices  paid  to  the  Duke  himself,  are  to  be  Lords.  ° 
considered  as  tacks  made,  partly  for  rent  reserved,  and 
partly  for  sums  and  prices  paid  to  the  Duke  himself; 
and  that  the  tack  in  question  having  been  granted, 
partly  for  rent  reserved,  and  partly  for  a  sum  or  price 
paid  to  the  Duke  for  a  former  tack  renounced,  for  which 
a  sum  or  price  had  been  paid,  besides  the  rent  reserved, 
the  same  is  to  be  considered  as  a  tack,  partly  for  rent 
reserved,  and  partly  for  a  sum  and  price  paid  to  himself, 
and  ought  not  to  be  considered  in  a  question  with  the 
tenant  claiming  under  the  said  tack,  as  let  without  evi- 
dent diminution  of  the  rental.  And  it  is  ordered  that 
with  this  finding,  the  cause  be  remitted  back  to  the 
Court  of  Session,  to  do  therein  as  is  just  and  consistent 
with  this  finding. 

For  the  Appellant,  Jas.  Mbncreiff,  Fra.  Horner. 

For  the  Respondent,  John  Leachy  F.  Jeffrey ',  J.  H.  Mac- 

kenzie. 


[Crook.]  ""P. 


bs  Right  Hon.  Earl  of  Wemyss  and  wemtss 


Mabch, Appellant; 

Kabgabet  Johnston,  Tenant  in  Crook, 
and  John  Hutchison,  her  Husband,     .        Respondents. 

House  of  Lords,  12th  July  1819. 

!**ail — Prohibitory  Clause — Powers  of  Leasing — Ish — 
G&assums. — In  the  Neidpath  entail  there  was  no  express  pro- 
hibitory clause,  either  against  granting  leases  or  against  taking 
5*assums,  but  there  was  a  prohibition  to  alienate.  There  was  a 
^missive  clause  to  grant  leases  for  the  grantor's  lifetime,  or  the 
tffetime  of  the  receiver  thereof,  always  without  evident  diminu- 
*On  of  the  rental.  A  lease  was  first  granted  for  twenty-six 
,  at  £12  of  yearly  rent,  with  £115  grassum  paid.    This 
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1819.  was  renounced  in  1791  for  a  fifty-seven  years  lease  at  earner^ 


the  earl  of       w*tn  no  £rassum  Pa^«    This  lease*  before  its  expiry,  was  r& 
wbmtss  renounced  for  a  new  lease,  with  an  alternative  period  of  dun. 

johnoton,         tio11  for  81  veftr8>  or  for  29»  27>  25»  23>  21>  or  19  J68"*  wWs* 
&c.  ever  the  Duke  might  be  found  to  have  power  to  grant    It  was 

contended,  that  the  lease  was  just  a  continuation  of  the  firrt, 

and  affected  by  the  grassum  then  taken,  and  also  that  it  was 

granted  with   evident  diminution   of  the  rental,   and  beyond 

the  duration  allowed  by  the  lease.     Held,  that  as  no  grassum 

was  paid,  the  lease  was  not  void  on  that  ground,  and  the  Court 

sustained  the  lease  for  twenty-one  years.    In   the  Home  of 

•  "  It  appears      Lords  remitted  for  reconsideration,  with  doubts  expressed.* 
to  me  to  be  a 

ordinary  thiug  It  has  been  seen  in  the  previous  appeals,  that  the  Neid- 
BuchV enature  Pat^  anc*  March  entail  contained  no  prohibition  against  leas- 
as  this,  with  ing ;  but  only  against  selling  and  alienating. 

such  an  inter-      %'  J     fe  .     .      H  ,       P .         ^       x.  -      J 

minabie  ish,         Ihere  was  a  permissive  clause  authonsmg  the  heirs  ot 

\o^-L8^dd  entail,  "  to  set  tacks  or  rentals  of  the  said  lands  and  estate 

EidorCi  speech.  «  during  their  own  lifetimes,  or  the  lifetimes  of  the  receives 

"  thereof,  the  same  being  always  set  without  diminution  of 

"  the  rental." 

The  present  case  originated  like  the  cases  of  Whiteside 
and  Edstoun. 

In  1731,  the  Inn  of  Crook,  together  with  a  few  acres  of 
ground,  was  let  at  a  rent  of  £8,  6s.  8d. 

In  1780  the  Duke  granted  a  new  lease  to  Thomas  John- 
ston,  the  respondent's  father,  for  twenty-five  years,  at  the 
yearly  rent  of  £12.  The  tenant,  in  addition,  was  taken 
bound  to  pay  the  public  burdens  for  which  the  property  wtf 
liable ;  and  for  this  lease  the  Duke  received  a  grassum  of 
£115.' 

After  possessing  about  ten  years,  the  tenant  finding  the 
inn  too  small,  expended  a  considerable  sum  in  building  ad- 
ditions to  the  house  and  offices.  In  consideration  of  which 
he  asked  and  obtained  from  the  Duke  a  new  lease  for  fifty- 
seven  years,  from  Whitsunday  1791,  upon  renouncing  the 
former  lease.  Instead  of  taking  the  tenant  bound  to  pay  the 
public  burdens,  the  payment  was  undertaken  by  the  Date, 
but  the  amount  was  added  to  the  rent ;  and  in  this  way  the 
rent  of  Crook  came  to  be  £12,  15s.  5d.  No  grassum  wis 
paid  for  this  lease. 

Thomas  Johnston,  the  tenant,  having  died,  his  daughter, 
the  respondent,  succeeded  to  the  lease  under  which  she  con- 
tinued to  possess  till  1807,  when,  as  the  Duke's  powers  had 
been  struck  at  by  the  decision  in  the  Court  of  Session  in  the 
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Wakefield  case,  she,  like  the  other  tenants,  renounced  her        isia. 
fifty-seven  years'  lease,  and  obtained  in  place  of  it  a  lease  for  THE  BABL  or 
thirty-one  years,  or  for  such  other  alternative  period  of  29,      wemtss 
27,  25,  21,  or  19  years,  as  the  Court  of  Session,   or  your    johwbton, 
Lordships,  should  find  to  be  the  longest  of  these  periods  for  °* 

which  the  Duke  had  power  to  grant  a  valid  lease  of  the  said 
subjects.  The  Duke,  at  same  time,  granted  an  obligation,  in 
case  the  judgment  in  the  Wakefield  case  should  be  reversed 
in  the  House  of  Lords,  to  grant  new  leases  for  fifty-seven 
years  as  formerly. 

In  1809,  the  appellant  had  brought  an  action  of  declarator 
against  the  Duke  and  the  tenants  on  the  March  estate,  to 
have  it  found  and  declared  that  it  was  not  in  the  power  of 
the  Duke  to  let  leases  of  any  part  of  the  said  estate,  for  a 
longer  period  than  his  own  lifetime,  or  the  lifetime  of  the 
receivers  thereof,  except  agreeably  to  the  Act  10  Geo.  III. 
c.  51 ;  and  that  all  tacks  granted  upon  payment  of  grassums, 
were  prejudicial  to  the  next  heir  of  entail. 

This  action  was  remitted  to,  and  afterwards  conjoined  with 
the  process  of  declarator  at  the  instance  of  Alexander  Welsh, 
one  of  the  Duke's  tenants,  brought  for  the  purpose  of  trying 
the  validity  of  his  lease  of  the  farm  of  Harestanes.  The 
Duke  died,  and  these  actions  were  transferred  against  the 
Duke's  executors.  The  conjoined  actions  were  subsequently 
reported  to  the  Court,  on  informations  regarding  the  fifty-seven 
years'  lease,  when  an  interlocutor  was  pronounced,  assoilzeing 
the  appellant,  the  Earl  of  Wemyss,  from  the  conclusions  of 
Welsh's  declarator,  and  the  general  declarator  was  remitted 
to  Lord  Hermand  as  Ordinary. 

After  an  interlocutor,  ordering  the  defenders  (respondents) 
to  produce  the  contracts,  the  Lord  Ordinary  pronounced  an 
interlocutor,  finding  nothing  stated  "  relevant  to  take  the  May  16, 1815. 
u  case  out  of  the  predicament  of  the  other  leases  on  the  Neid- 
•  *  path  estate,  which  have  been  set  aside  by  the  Court ;  sus- 
u  tains  the  reasons  of  reduction ;  reduces,  decerns  and 
u  declares  accordingly." 

On  representation,  his  Lordship  adhered.  And,  on  reclaim-  May  31,  isi6. 
ing  petition  to  the  Court,  the  Court  pronounced  this  in- 
terlocutor :— "  Alter  the  Lord  Ordinary's  interlocutor  re-  Nov.  n,  1816. 
"  claimed  against ;  and,  in  respect  it  appears  that  no  grassum 
u  was  paid  for  the  tack,  under  reduction,  sustain  the  same 
u  as  a  valid  and  effectual  tack  for  the  restricted  endurance  of 
"  twenty-one  years  from  the  date  hereof;  and  to  that  extent 
"  sustain  the  defences  in  the  conjoined  processes  of  reduction 
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"  and  of  declarator,  and  assoilzie  to  the  extent,  from  the  &* 
"  elusions  of  the  libels  in  the  said  process,  and  decern."  ( 
reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 

Pleaded  for  the  Appellant.— The  lease  of  Crook  (1807)  wa 
substantially  let  for  a  grassum.  This  appears  from  the  cir- 
cumstance that  it  was  neither  more  nor  less  than  a  continua- 
tion of  the  lease  granted  in  1780,  and  which  was  then  granted 
on  payment  of  a  very  large  grassum.  The  fifty-seven  yean 
lease,  let  in  1791,  was  substituted  in  place  of  the  lease  d 
1780 ;  the  yearly  rent  under  all  these  various  leases  remaining 
the  same.  All  these  leases  must,  therefore,  equally  be  re 
garded  as  let  for  grassum;  the  grassum  taken  originallj 
affecting  them  all. 

2d,  Supposing  the  fact  to  have  been,  that  the  leases  in 
1791  and  1807,  were  granted  without  other  consideration! 
than  the  rent,  then  it  would  follow  that  the  Duke  had  made 
a  present  to  the  tenant  of  value  to  a  certain  amount,  at  the 
expense  of  his  heirs  of  entail.  But  his  Grace  was  not  at 
liberty  to  make  a  present  of  that  kind,  at  the  expense  of  ha 
heirs  of  entail. 

3d,  In  fact,  it  is  not  said  that  the  Duke  granted  the  leases 
of  Crook  in  1791  and  1807,  without  consideration.  Bat  tie 
consideration  taken  by  the  Duke,  is  said  to  have  been  a 
discharge,  for  certain  repairs  which  had  been  made  by  the 
tenant  on  the  inn,  and  which  the  Duke  found  himself  bound 
to  pay.  Of  this  there  is  no  evidence.  It  is  not  said  that  the 
lease  bears  that  this  was  the  consideration  for  which  it  wi 
entered  into  on  the  part  of  the  Duke.  But  let  it  be  supposed 
that  it  really  was  the  case,  that  for  the  prolongation  of  hi 
lease  at  the  same  rent,  the  tenant  discharged  the  debt  due  to 
him  by  the  Duke,  this  is  just  the  same  as  if  the  Duke  hid 
taken  a  grassum,  inasmuch  as  he,  in  lieu  of  grassum,  got  a 
debt  due  by  him  discharged.  The  repairs,  it  will  be  obserred, 
are  not  said  to  have  been  repairs  stipulated  infutnro,  but  past 
repairs,  for  which  the  Duke  considered  himself  liable.  The* 
repairs,  therefore,  plainly  were  not  at  all  of  the  nature  d 
rent  or  future  return  for  the  farm,  and,  supposing  the  state 
ment  of  the  respondents  to  be  true,  they  appear  just  to  ha* 
been  a  debt  of  the  Duke  himself  to  the  tenant.  The  dii 
charge  of  such  a  debt,  therefore,  was,  in  fact,  a  new  grassun 

4th,  Besides,  there  is  in  this  case  a  diminution  of  tl 
rental,  because  no  rent  was  stipulated  in  the  leases  of  171 
and  1807,  to  answer  for  the  grassum  of  £115,  payable  und 
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the  former  lease.     It  was  the  duty  of  the  Duke  in  letting       I1819- 

the  lease  in  1791,  to  have  preserved  to  future  heirs  of  entail, 

a  rental  equal,  not  only  to  the  return  of  the  land,  but  also  to 

a  proportion  of  the  grassum  payable  under  the  preceding     johwston, 

lease.    Not  having  done  that,  this  lease  was,  therefore,  let  c' 

with  diminution  of  the  rental ;  and  the  lease  of  1807,  which 

lie  substituted  for  that  in  1791,  must  have  the  same  quality. 

5th,  The  lease  was  let  for  a  term  not  authorised  by  the 
permissive  clause  in  the  entail,  and  not  necessary  in  the  fair 
administration  of  the  estate. 

Pleaded  for  the  Executors  and  Trustees. — They  pleaded 
as  in  separate  case,  vide  next  page. 

Pleaded  for  tlie  Respondent,  ike  Tenant — 1st,  The  lease  in 
question,  restricted  as  it  has  been,  by  the  interlocutors,  to  the 
length  of  twenty-one  years,  was  competently  granted  by  the 
late  Duke  of  Queensberry,  in  virtue  of  the  powers  which  he 
enjoyed  as  a  proprietor  of  the  estate,  and  is  struck  at  by  no 
prohibition  or  limitation  in  the  deed  of  entail.  It  is,  at  all 
events,  good  for  the  period  to  which  it  has  been  restricted,  by 
the  interlocutors  appealed  from. 

2d,  There  is  no  ground  for  maintaining  that  the  lease  was 
granted  for  a  grassum.  Holding  it  to  be  a  substitute  for 
the  fifty-seven  years'  lease  granted  in  1791,  no  grassum  was 
paid  either  then,  or  when  the  substitution  was  made  in  1807. 

It  is  not  denied  that  there  was  a  grassum  paid  in  1780 ; 
hot  the  endurance  of  the  lease,  which  was  bought  by  that 
grassum,  terminated  in  1805. 

The  commencement  of  the  present  lease  in  1807,  was  two 
jears  subsequent  to  the  expiry  of  the  lease  of  1780,  the  only 
lease  for  which  the  Duke  received  a  grassum.    It  is  impossible, 
therefore,  either  to  hold  that  the  present  lease  was  substituted 
for  any  part  of  the  lease  1780,  or  that  it  has  any  connection 
*iththe  grassum,  for  which  that  lease  was  granted.     And 
the  respondents  submit,  that  the  fair  view  of  the  case  is  to 
consider  the  first  fourteen  years  of  the  renewed  lease  of  1791, 
as  the  remainder  of  the  lease  1780,  and  the  subsequent  period 
of  it,  an  additional  term,  granted  in  consideration  of  the 
'expense  laid  out  by  Johnston,  in  improvements.     These  ex- 
penses, the  Duke  was  in  no  way  individually  bound  to  repay ; 
but,  as  the  extent  and  permanency  of  these  improvements, 
rendered  them  valuable  to  the  appellant  and  subsequent  heirs 
of  entail,  as  well  as  to  the  Duke,  and,  as  the  tenant  was 
token  bound,  not  only  to  uphold  and  keep  good  the  buildings 
luring  the  currency  of  his  lease,  but  to  leave  them  so  at  its 
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expiry,  the  prolongation  of  the  lease  seems  to  have  been  h*, 
a  reasonable  return  for  the  advantage  thus  derived  to  fcj 
estate. 

3d,  There  was  in  this  case  no  diminution  of  rental.    Th< 
appellant  has  maintained  the  reverse ;  because,  as  he  contends, 
no  sum  has  been  added  to  the  present  rent,  to  answer  for 
the  grassum  for  £115,  paid  in  1780.     This  is  assuming  that 
grassum   is  rent   taken   by  anticipation.     The   respondents 
maintain  that  it  is  a  payment  altogether  different  and  distinct 
from  rent.     But  it  would  be  improper  to  enter  more  folly 
into  the  discussion  of  that  point,  as  it  is  fully  argued  in  the 
cases  of  Whiteside  and  Edstoun,  before  referred  to. 

Vide  Judgment  at  the  end  of  next  case. 

For  the  Appellant,  John  Leach,  F.  Jeffrey,  J.  H.  Mackenzie. 

For  the  Respondents,  James  Moncreiff,  John  Cuninghame* 


1819. 


[Case  of  the  Executors ;  Farm  of  Crook.] 


&c. 


THwemtm°f  Earl  op  Wemyss  and  March,  .  Appellant; 

V. 

Montgomery,  Sir  James  Montgomery  of  Stanhope, 
Bart. ;  Thomas  Coutts  of  the  Strand,  in 
the  County  of  Middlesex ;  William  Mur- 
ray, Esq.  of  Henderland ;  and  Edward  y  Respondent*' 
Bullock  Douglas,  Esq.,  Trustees  and 
Executors  of  the  late  Duke  of  Queens- 
berry,        .  .  .  . 

House  of  Lords,  7th  April  1819. 

The  respondents  lodged  a  separate  case  in  this  appeal)  m 
which,  after  stating  the  circumstances  as  detailed  in  the  J** 
ceding  appeal,  they 

Pleaded  for  the  Respondents. — The  lease  in  question,  re- 
stricted as  it  has  been  by  the  interlocutors  appealed  from,  to 
the  length  of  twenty-one  years,  was  competently  granted  ty 
the  late  Duke  of  Queensberry,  in  virtue  of  the  powers  irhiA 
he  enjoyed  as  proprietor  of  the  estate,  and  is  struck  at  by  no 
prohibition  or  limitation  contained  in  the  entail. 

The  First  Division  of  the  Court  has,  no  doubt,  found  that 
the  Duke  had  no  right  to  take  grassums,  but  this  judgment 
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has  been  appealed  from,  and  the  question  will  come  fully        1819- 

before  your  Lordships  in  the  leading  cases  of  Whiteside  and  Thb  earl  op 

Edstoun.     If  your  Lordships  shall  then  see  cause,  as  the      WE«YM 

respondents  trust  you  will,  to  reverse  the  decisions  of  the  Montgomery, 

Court  in  these  cases,  the  objection  of  grassum  will  fall  to  tjje 

ground.     But  even,  should  this  not  be  the  case,  there  is  no 

room  for  holding  the  present  lease,  to  have  been  granted  for 

a  grassum,  either  directly  or  indirectly.     It  is  impossible,  on 

any  fair  view  of  the  circumstances,  to  connect  it  with  the 

lease  1780.     If  it  is  competent  at  all  to  look  back  beyond  the 

present  lease,  it  can  only  be  done  for  the  purpose  of  getting 

at  the  true  nature   of  the  whole  transaction  betwixt  the 

parties.     But,  taking  matters  in  this  light,  what  the  Duke 

really  did  in  granting  the  lease  1791,  was  to  extend,  for  an 

additional  period,  the  lease,  upon  which  Johnston,  the  tenant, 

was  then  possessing.     The  fair  and  equitable  way  of  viewing 

the  transaction,  is  to  hold  the  first  fourteen  years  of  the  new 

lease  to  be  the  remainder  of  the  old  lease,  to  which,  of  course, 

the  grassum  might  be  applicable,  and  the  subsequent  part  of 

the  period  to  be  an  additional  term,  granted  in  consideration 

of  the  improvements  made  by  the  new  buildings. 

Whenever  the  fourteen  years  had  run,  therefore,  that  por- 
tion of  the  lease  of  1791,  which  had  any  reference  to  the 
grassum  received  in  1780,  was  at  an  end;  and  the  objection 
of  the  grassum  can  no  more  be  applicable  to  the  remaining 
portion  than  it  could  have  been,  had  the  lease  of  1780  been 
allowed  to  expire  naturally  in  1805,  and  a  new  lease  for  forty- 
three  years  had  been  granted.  But  the  present  lease  was 
not  entered  into  till  1807,  two  years  after  the  lease  of  1780 
must  have  been  at  an  end. 

But,  it  is  said  that  here  there  was  also  a  case  of  diminution 
of  the  rental.  This  objection  rests  on  an  assumption,  that  a 
grassum  consists  of  a  part  of  the  rent  taken  by  anticipation. 
But,  the  respondents  maintain  that  it  is  a  payment  altogether 
distinct  from,  and  independent  of,  the  rent.  If  the  entail 
prohibits  diminution,  it  does  not  require  any  augmentation  of 
the  rental.  It  was  competent,  therefore,  for  tlie  Duke  to  keep 
the  rent  stationary,  and,  if  a  lease  at  the  old  or  former  rent 
had  come  to  be  a  favourable  one  for  the  tenant,  he  was 
entitled  to  take  what  consideration  he  could  obtain,  in  return. 
The  grassum  is  a  price  given  for  the  beneficial  lease ;  it  makes 
no  part  of  the  rent,  or  annual  prestation  payable  under  it^ 
and  the  Duke  was  not  guilty  of  diminishing  the  rental,  be- 
cause he  did  not  augment  it  as  far  as  he  might  have  done. 
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1819. 

THE  EARL  OF 

WEMYSS 

V. 

MONTGOMERY, 

&C. 


Journals  of 
the  House 
of  Lords. 


1819. 


THE  EARL  OF 

WEMYSS 

V. 

MONTGOMERY, 

&C. 


After  hearing  counsel  upon  the  original  appeal,  and  appeal 
of  the  Right  Honourable  Francis  Charteris  Douglas, 
Earl  of  Wemyss :  and  likewise  upon  the  cross  appeal 
of  Margaret   Johnston,   tenant    in    Crook,   and   John 

f  Hutchison,  her  husband,  as  also  upon  the  answer  of 
Margaret  Johnston  alias  Hutchison,  and  her  husband 
foresaid ;  and  the  answer  of  Sir  James  Montgomery, 
Bart.,  and  others,  trustees  appointed  by  the  late  Duke 
of  Queensberry,  put  to  the  said  appeal :  and  considera- 
tion being  had  of  what  was  offered  on  both  sides  in  these 
causes,  it  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  that  the  said  causes  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  ge- 
nerally to  review  the  interlocutors  complained  of. 


For  Respondents,  Alex.  Irving,  Geo.  Cranstoun 


[Farm  of  Flemington  Mill.] 

The  Right  Hon.  Francis,  Earl  op 
Wemyss,    .... 

Sir  James  Montgomery  of  Stanhope,- 
Bart. ;  Thomas  Coutts  of  the  Strand, 
in  the  County  of  Middlesex ;  Wm. 
Murray,  Esq.  of  Henderland,  and  Ed- 
ward B.  Douglas,  Esq.,  Trustees  and 
Executors  of  the  late  Duke  of  Queens- 
berry,  .... 


Appellant ; 


Respondents. 


House  of  Lords,  12th  July  1819. 

Entail — Prohibitory  Clause — Power  to   Grant  Leases 

Ish — Grassum. — In  the  Neidpath  entail,  there  was  a  lease 
granted  in  1788,  for  fifty-seven  years,  at  a  rent  of  £90,  no 
grassum  being  then  paid  for  it.  This  lease  was,  in  1807,  re- 
nounced for  a  new  lease  for  thirty-one  years,  or  such  other 
term  of  29,  27,  25,  23,  21,  and  19,  as  it  might  be  found  the 
Duke  had  power  to  grant  it  for.  The  rent  stipulated  was  £98. 
Held,  in  respect  no  grassum  was  paid  for  this  lease,  that  the 
same  was  good  for  twenty-one  years.  In  the  House  of  Lords, 
the  case  remitted  for  reconsideration. 

The  late  William,  Duke  of  Queensberry,  possessed  the 
estate  of  Neidpath,  under  an  entail  executed  in  1693,  by  his 


TUB  BABL  OF 

W  KMT  88 

V. 
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great  grandfather,  William,  first  Duke  of  Queensberry.     By        18W 
this  deed,  it  is  provided,  "  That  it  shall  be  nowise  lawful  to 
"  the  said  Lord  William  Douglas,  and  the  heirs  male  of  his 
u  body,  nor  to  the  other  heirs  of  tailzie  respectively  above-  montgombbt, 
"  mentioned,  nor  any  of  them,  to  sell,  alienate,  wadset,  or  c' 

"  dispone  any  of  the  said  haill  lands,  lordships,  baronies," 
&c.  These  prohibitions  were  secured  by  appropriate  irri- 
tant, and  resolutive  clauses. 

There  was  no  prohibition,  as  is  seen  from  the  above  clause, 
against  the  granting  of  leases ;  but  there  was  the  following 
permissive  clause  : — "  It  is  hereby  expressly  provided  and 
**  declared,  that  notwithstanding  of  the  irritant  and  resolutive 
"  clauses  above-mentioned,  it  shall  be  lawful  and  competent 
"  to  the  heirs  of  tailzie,  above  specified,  and  their  foresaids, 
"  after  the  decease  of  the  said  William,  Duke  of  Queensberry, 
"  to  set  tacks  or  rentals  of  the  said  lands  and  estate,  during 
c*  their  own  lifetimes,  or  the  lifetimes  of  the  receivers  thereof, 
"  the  same  being  always  set  without  evident  diminution  of 
"  the  rental." 

The  late  Duke  of  Queensberry  succeeded  to  the  March 

estate  in  1731,  at  which  time  the  farm  of  Flemington  Mill 

was  let  for  the  yearly  rent  of  £69,  14s.  8d.,  the  cess  or  land 

tax,  being  paid  by  the  landlord.     It  continued  to  be  possessed, 

at  the  same  rent,  down  to  the  year  1769,  with  this  difference 

only,  that  latterly  the  cess  was  paid  by  the  tenant,  in  addition 

to    the  rent.     Grassums  to  a  greater  or  less  amount  were 

received,  at  granting  the  different  leases. 

In  1769,  the  farm  was  let  for  19  years,  at  the  rent  of 
£107,  and  the  tenant  agreed,  besides,  to  pay  £157,  2s.  2d., 
of  grassum.  But  this  rent  turned  out  to  be  higher  than  the 
tenant  could  afford ;  and  the  Duke  was  under  the  necessity 
of  lowering  it  long  before  the  end  of  the  lease. 

The  lease  was,  in  March  1781,  advertised,  and  the  Duke, 
after  several  failures,  was  obliged  to  let  it  to  Mr  Murray  for 
£90  (Mr  Murray  was  his  tenant  in  two  neighbouring  farms, 
Whiteside  and  Fingland),  who  possessed  it  at  this  rent,  up 
to  1788,  being  the  period  at  which  the  lease  expired. 

At  this  time  the  Duke   entered  into   a   new  lease  with 

James   Murray,  for  the  whole  three  farms   of  Whiteside, 

Fingland,  and  Flemington  Mill,  for  fifty-seven  years,  paying 

of  yearly  rent,  for  Whiteside,  £109,  for  Fingland,  £50,  10s., 

and  for  Flemington  Mill,  £90 ;   and  also  paying  on  two  of 

these  farms  a  grassum  of  £400  (none  for  Flemington). 

But,  in  1807,  after  the  decision  in  the  Court  of  Session  in 
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1819.        the  Wakefield  case,  doubts  arose  as  to  the  Duke's  powers  to 

the  earl  op  grant  leases  for  so  long  a  period  as  fifty-seven  years,  he,  along 

wemyss      wjtjj  most  0f  tne  tenants  on  the  Duke's  estate,  thought  proper 

Montgomery,  to  renounce  what  remained  of  this  lease,  for  new  leases. 
These  new  leases  were  granted  separately  of  the  three  farms ; 
and  the  present  lease  of  Flemington  Mill,  was  granted  to 
himself,  for  thirty-one  years,  from  Whitsunday  1807 ;  but, 
as  it  was  uncertain  whether  a  lease  of  this  duration  would  be 
sustained,  there  was  a  clause  superadded,  that  if  it  should  be 
found  that  the  Duke  was  prevented  by  the  entail  from  grant- 
ing a  lease  for  thirty-one  years,  then  the  lease  should  be  for 
29,  or  27,  or  25,  or  21  or  19  years,  whichever  of  these 
periods  the  Court  of  Session  or  House  of  Lords,  should  find 
to  be  the  longest  term  for  which  the  Duke  had  power  to 
grant  it. 

For  the  last  of  these  leases  no  grasgum  was  paid. 
Separate  actions  of  declarator  and  action  of  reduction  to 
reduce  the  lease,  having  been  brought  and  conjoined,  the 
Lord  Ordinary  thought  that  there  was  nothing  stated  to  take 
this  case  out  of  the  predicament  of  the  other  leases  in  the 
Neidpath  estate,  which  had  been  set  aside  by  the  Court,  and 

May  16, 1815.  sustained  the  reasons  of  reduction.  On  reclaiming  petition 
to  the  First  Division  of  the  Court,  their  Lordships  pronounced 
this  interlocutor : — "  Alter  the  Lord  Ordinary's  interlocutor 
"  reclaimed  against ;  and,  in  respect  it  appears  that  no  grassum 

Nov.  29, 1815.   "  was  paid  for  the  tack  under  reduction,  sustain  the  same  as 
"  a  valid  and  effectual  tack  for  the  restricted  endurance  of 
"  twenty-one  years  from  the  date  thereof;  and,  to  that  extend 
"  sustain  the  defences  in  the  conjoined  processes  of  reductio*^* 
"  and  declarator,  and  assoilzie  to  that  extent  from  the  cocm^^ 
"  elusions  of  the  libels  in  the  said  process,  and  decern ." 
On  further  reclaiming  petition,  the  Court  adhered. 
Against  these  interlocutors  the  present  appeal  was  brougl*~  ~"fc 

Fei>.  6, 181G.         Pleaded  for  the  Appellant — 1st,  The  lease  of  Flemingtc^^ 
was  let  for  a  grassum.     The  general  point,  that  under  tfc»* 
entail  of  Neidpath,  leases  of  any  part  of  that  estate,  let  for      ^ 
grassum,  are  void,  has  been  decided  by  the  Court  of  Sessic^*3 
in  favour  of  the  appellant,  and  the  argument  respecting  it     *s 
stated  in  the  case  for  the  appellant,  in  the  appeals  respecting 
the  leases  of  Easter  Harestanes  and  of  Whiteside.     It  do^^ 
not  appear  to  be  necessary  to  state  that  argument  in  det^*^ 
in  the  present  case.    The  point  here  may  be  assumed.    Under 
this  head  of  the  appeal,  it  is,  therefore,  only  necessary   to 
advert  to  the  plea  of  the  respondents,  that  there  are  specif 
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circumstances  in  this  case  which  prevent  the  rule  regarding  i8i». 
leases  let  for  grassum,  from  applying  to  it.  In  considering  THK  EARL  oy 
this  plea,  it  must  be  admitted,  in  the  first  place,  that  the  WE*Y8S 
original  lease  of  Whiteside,  Fingland,  and  Flemington  Mill,  montgomkk*, 
in  1788,  was  bad,  being  for  a  grassum.  In  the  next  place, 
it  is  equally  clear,  that  the  lease  for  thirty-one  years,  substi- 
tuted in  lieu  of  this  long  lease,  if  it  had  been  contained  in 
one  instrument  of  lease,  must  have  been  void,  as  a  mere 
substitute  for  the  original  lease,  to  which  the  quality  of  gras- 
sum equally  attached ;  but,  if  this  be  once  admitted,  it  appears 
clearly  to  follow  that  the  device  or  accident,  no  matter  which, 
of  putting  this  substitute  grant  of  lease  into  three  instruments 
instead  of  one,  can  make  no  difference;  that  these  three 
instruments,  granted  unico  context^  must  still  be  regarded  as 
one  grant,  and  the  set  must  have  precisely  the  same  fate, 
as  one  instrument  expressing  the  same  transaction,  would 
have  had.  On  this  point,  it  is  sufficient  to  refer  to  the  well- 
known  case  of  the  Roxburgh  feus,  where  a  great  many  feus 
being  granted  unico  contextu,  were  held  to  be  but  one  feu ; 
and  the  present  is  a  much  stronger  case,  since,  here,  the  right 
actually  was  one,  before  the  separation  into  different  instru- 
ments. 

Accordingly,  the  Court  of  Session  had  no  doubt  as  to  the 
two  other  parts  of  the  original  lease  in  question,  viz.,  the  pro 
forma  new  leases  of  Whiteside  and  Fingland.  The  Court 
held  each  of  these  to  be  parts  of  a  lease  substituted  for  the 
original  long  lease,  let  for  a  grassum,  and  reduced  them  ac- 
cordingly. It  is  conceived,  however,  that  the  third  part  of 
this  substitute,  i.e.  the  pro  forma  separate  lease  of  Flemington, 
never  can  be  in  any  different  situation  from  the  two  others, 
but  must  be  reduced,  as  it  was  by  the  interlocutor  of  the 
Lord  Ordinary.  The  respondents  are  sensible  of  the  force 
of  this,  and  attempt  to  escape  from  it  by  bringing  forward 
into  the  case  other  circumstances  of  a  date  anterior  to  the 
grant  of  lease  for  grassum,  in  1788 — circumstances  which, 
the  appellant  conceives,  are  neither  proved,  nor  at  all  relevant 
in  this  case.  The  object  of  the  respondents  in  this  statement 
is  to  show,  first,  that  although,  in  1788,  the  lands  of  Flem- 
ington formed  part  of  a  farm,  let  without  any  division  as  one 
farm,  to  one  tenant,  for  one  rent  and  for  one  grassum,  yet  no 
part  of  the  grassum  was  paid  for  the  lease,  in  so  far  as  related 
to  these  lands ;  and  consequently,  that  the  part  of  the  re- 
newed lease  in  1807,  which  is  applicable  to  them,  was  not 
affected  by  the*  objection   of  grassum.     For  this  purpose, 
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1819.        letters   alleged  to  have  been  written  to   the  late  Duke  of 

the  earl  ov   Queensberry,  by  his  man  of  business,  Mr  Tait,  have  been 

WEMY89       produced.     Now,  it  is  conceived  to  be  impossible,  to  listen 

Montgomery,  at  all  to  such  averments.     An  instrument,  granting  a  farm 

&0*         in  lease  for  rent  and  a  grassum,  is  conclusive  evidence  that 

every  part  of  that  farm  was  let  for  grassum,  as  well  as  for 

rent.     It  appears  altogether  inadmissible  in  the  tenant  to 

attempt,  in  the  face  of  the  lease,  to  pick  out  particular  fields 

or  portions  of  land,  and  say,  that  as  to  these,  the  grassum 

did  not  apply,  and  as  to  others  it  did  apply.     The  lease  itself 

makes  no  such  distinction  or  application  as  to  the  grassum. 

It  is  proved  by  that  instrument,  that  the  whole  farm  together, 

all  and  every  part  of  it,  was  let  for  a  grassum. 

2d,  Besides,  the  lease  of  Flemington  was  not  let  "  without 
"  diminution  of  the  rental."  In  1769,  it  was  let  for  £107, 
with  a  grassum  of  £157,  2s.  2d.  In  1807,  it  islet  at  the 
rent  of  £90. 

3d,  This  lease  was  also  let  for  a  term  of  years  not  authorised 
by  the  power  of  letting  leases,  contained  in  the  entail  of 
Neidpath,  and  was  also  greater  than  was  necessary  in  the 
fair  administration  of  the  estate.  The  Court  of  Session 
admitted  this  by  cutting  down  the  lease  from  thirty -one  to 
twenty-one  years.  But,  there  is  no  ground  for  sustaining  it  to 
any  extent.  Being  prohibited  by  the  primary  clauses  of  the 
entail  against  alienation,  and  not  being  permitted  by  the 
power  of  letting  leases,  it  must  fall  under  the  clause  irritant, 
and  so  be  wholly  void. 

Pleaded  for  the  Respondents. — In  1807,  when  the  present 
lease  was  entered  into,  the  Duke  had  no  power  of  varying 
the  rent  which  had  been  stipulated  in  the  previous  lease  of 
1788,   for  fifty-seven   years,   then    renounced;  for  the  sole 
object  of  the  transaction  then  was,  to  remove  the  objection 
which,  it  was  feared,  would  be  raised  against  the  latter  lease, 
on  the  ground  of  its  length.     But,  though  the  rent  was  not 
raised  then,  it  was  not  diminished  ;  for  that  payable  by  the 
lease,  was  exactly  retained.     There  is  nothing  in  the  entail 
which  made  it  incumbent  on  the  Duke  to  raise  the  rent  above 
what  it  had  been  under  the  immediate  preceding  lease,  if  this 
was  a  valid  and  effectual  contract ;  though  it  may  have  hap- 
pened that  a  higher  rent  had  been  promised  by  some  earlier 
lease. 

The  lease,  which  is  the  subject  of  reduction,  restricted  as  it 
has  been  by  the  interlocutors  appealed  from,  to  the  length  of 
twenty-one  years,  is  one  which  the  Duke  corfld  legally  grant, 
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in.  virtue  of  the  powers  he  enjoyed  under  the  entail,  and        1819. 
which  was  granted  without  payment  of  any  grassum. 


Vide  Judgment  at  the  end  of  next  case. 


THE  KARL  OF 

WEMTSB 

V. 

MONTGOMERY, 

&C. 


THK  KARL  OF 
WBMY88 


[Case  of  the  Tenant ;  Flemington  Mill.] 

Tbb  Earl  op  Wemy88,     ....        Appellant;        1819, 

Thames  Murray, Respondent 

House  of  Lords,  12th  July  1819. 

Entail — Prohibitory  Clause — Power  to  Grant  Leases — Ish 
— Grassum — Bona  Fides. — Under  the  Neidpath  entail  a  lease 
was  granted  in  1788,  for  fifty-seven  years,  at  a  rent  of  £90,  no 
grassum  being  then  paid.  It  was  renounced  in  1807,  for  a  new 
lease  for  thirty-one  years,  or  for  29,  27,  25,  23,  21,  or  19, 
whichever  it  might  be  found  the  Duke  had  power  to  grant  it  for. 
The  rent  stipulated  was  £93.  Held,  in  respect  no  grassum 
was  paid,  the  lease  was  good  for  twenty-one  years.  In  the 
House  of  Lords,  remitted  for  re-consideration. 

James  Murray,  the  tenant  under  the  lease  of  the  three 
(arms  of  Whiteside,  Flemington  Mill,  and  Fingland,  granted 
Vy  the  Duke  for  fifty-seven  years,  it  has  been  seen,  was  one 
of  the  tenants  in  whose  favour  the  Flemington  Mill  farm  was 
granted,  in  1807,  for  thirty-one  years,  or  alternatively,  for 
whichever  of  the  terms  of  29,  27,  25,  21,  or  19  years,  the 
Court  of  Session,  or  your  Lordships,  should  ultimately  find 
the  Duke  bad  the  power  to  grant.  The  rent  stipulated  being 
£93,  9s.  Id.,  the  previous  rent  having  been  £90,  and  as  that 
previous  rent  was  acknowledged  by  the  Duke's  commissioner 
to  be  its  full  value,  there  was  no  grassum  paid  for  it  (the 
grassum  of  £400  then  paid  being  for  Whiteside  and  Fing- 
land).   And  the  argument  he  pleaded  was  as  follows : — 

Pleaded  for  James  Murray ,  the  tenant. — The  lease  in  ques- 
tion was  competently  granted  by  the  Duke  of  Queensberry, 
in  virtue  of  the  powers  which  he  enjoyed  as  proprietor  of  the 
estate,  and  is  struck  at  by  no  prohibition  or  limitation  in  the 
deed  of  entail ;  and  it  is  farther  secured  to  the  respondent  by 
the  Act  1449,  c.  17.  It  is,  at  all  events,  good  for  the  period 
to  which  it  has  been  restricted  by  the  interlocutors  appealed 
from. 

Even  if,  contrary  to  the  heretofore  invariable  practice,  and 
to  the  established  doctrine  of  the  law  of  Scotland,  the  inter- 
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1819.  locators  of  the  First  Division  of  the  Court  of  Session,  in  the 
the  eabl  o7  other  causes  before  your  Lordships,  finding  that  the  taking  a 
wemyss  grassum  invalidates  the  leases,  should  be  affirmed,  it  is,  never- 
murray.  theless,  distinctly  in  evidence  in  this  cause,  that  no  grassum 
was  given  for  the  present  lease  of  the  farm  of  Flemington 
Mill.  With  the  grassum  given  by  Bryden  in  1769,  for  the 
lease  relinquished  by  his  representative,  Simpson,  in  1780, 
neither  James  Murray,  the  respondent's  father,  nor  the 
respondent,  can  by  possibility,  be  connected.  That  the  gras- 
sum paid  when  the  lease  of  Whiteside,  Fingland,  and  Flem- 
ington Mill,  was  entered  into  in  1788,  was  paid  for  the  two 
former  alone,  Mr  Tait's  letters  abundantly  prove.  In  favour 
of  the  respondent,  the  evidence  of  these  letters  is  unexcep- 
tionable; and  they  establish,  beyond  a  doubt,  that  the  re- 
spondent's father  expressly  refused  to  give  any  grassum  for 
the  farm,  either  in  1782  or  in  1788,  and  that  the  lease,  so  far 
as  regards  Flemington  Mill,  was  granted  without  grassum 
accordingly.  Had  it  been  otherwise,  the  respondent  would 
have  maintained  upon  the  grounds  stated  in  the  cases  of 
Whiteside  and  Edstoun,  that  the  taking  of  grassums  on  en- 
tailed estates  was  in  general  practice,  and  completely  legal. 

2.  Mr  Tait's  letters  prove,  also,  the  necessity  of  reducing 
the  rent  from  £107  to  £90.     Every  effort  was  made  by  the 
Duke's  agent,  by  public  advertisements,  and  otherwise,  to  get 
the  highest  possible  rent  for  the  farm.     To  hold  that  the 
restriction  as  to  diminution  of  the  rent  would  apply  in  such 
circumstances,  would  be  to  contend  that  an  heir  of  entail 
might,  by  a  fall  in  the  value  of  agricultural  possessions,  be 
altogether  incapacitated  from  letting  any  part  of  an  entailed 
estate — a  proposition  obviously  absurd.     The  rent  obtained 
in  1782  was  a  bona  fide  rack-rent,  and  must  be  the  standard 
by  which  diminution  in  the  succeeding  lease  of  1788  must  be 
judged  of.     No  diminution,  however,  then  took  place;  and 
the  present  lease  is  to  be  considered  not  as  a  new  one,  but  as 
a  substitute  for  the  lease  of  1788,  fairly  entered  into  in  1807, 
by  both  parties. 

But  the  respondent  further  maintains,  that  the  restriction 
as  to  diminution  of  the  rental,  applies  only  to  liferent  leases : 
it  occurs  in  no  part  of  the  deed  of  entail,  but  in  the  permis- 
sive clause,  where  it  is  imposed  in  relation  to  liferent  leases 
only. 

Journals  of  the      After  hearing  counsel  upon  this  appeal,  and  likewise  upon 
Lords.  the  cross  appeal  of  James  Murray,  tenant  in  FlemiDgton 
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Mill.  As  also  upon  the  answer  of  James  Murray,  tenant  1819. 
in  Flemington  Mill,  and  the  answer  of  Sir  James  Mont- 
gomery and  others,  trustees  appointed  by  the  late  Duke 
of  Queensberry,  put  into  the  said  original  appeal ;  and 
the  answer  of  the  Eight  Honourable  Francis  Charteris, 
Earl  of  Wemyss  and  March,  put  into  the  said  cross 
appeal ;  and  consideration  being  had  of  what  was  offered 
on  both  sides  in  these  causes,  it  is  ordered  by  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled,  that 
the  said  causes  be  remitted  back  to  the  Court  of  Session 
in  Scotland,  generally  to  review  the  interlocutors  therein 
complained  of. 

For  the  Appellant,  John  Leach,  F.  Jeffrey,  «/.  H.  Mac- 
kenzie, 

For  the  Respondents,  the  Executors  and  Trustees,  Jos. 

Moncreiffy  John  Cunningliame. 

For  the  Respondent,   the  Tenant,  Jos.  Moncreiff,  John 

Cunninghame* 


THE  EAEL  OF 
WEMYSS. 


[Liferent  Leases ;  Whiteside.]  1819, 

William  Murray,  Tenant  in  Whiteside,  Appellant ;       murbat 

The  Earl  op  Wemyss  and  March,  .        Respondent. 

House  of  Lords,  12th  July  1819. 

Ehtail— Prohibitory  Clause — Powers  to  Grant  Leases — 
G&A88UH. — (1.)  In  the  Neidpath  entail  there  was  no  express  pro- 
hibition against  granting  leases  or  taking  grassums,  but  there 
*&8  a  prohibition  "  to  alienate"  the  lands,  or  any  portion  thereof. 
There  was  a  permissive  clause  to  grant  leases  for  the  lifetime  of 
the  heir,  or  lifetime  of  the  receiver,  the  same  being  granted  with- 
out evident  diminution  of  the  rental.     In  this  case,  a  lease  had 
been  granted  in  1788,  for  fifty-seven  years,  with  a  grassum  paid. 
That  lease,  in  1807,  was  renounced  for  a  lease  for  the  tenant's 
life,  at  the  same  rent  as  the  former.     Held,  that  this  latter  tack 
must  be  held  as  merely  a  substitute  for  the  former,  and  subject 
to  every  objection  on  the  ground  of  grassum,  and  that,  though 
the  new  tack  was  in  compliance  with  the  entail  as  to  endurance, 
jet,  as  it  was  affected  by  the  grassum  formerly  paid,  and  as  it  was 
granted  at  the  same  rent,  plus  the  cess  and  other  rogue  money,  it 
tras  to  be  held  as  granted  in  diminution  of  the  rental.    Affirmed 
iu  the  House  of  Lords.     (2.)  The  tenant  pleaded,  that  whatever 
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1819.  might  be  the  result  of  the  question  with  the  executors,  it  could 

MDRRA¥  not  affect  the  tenant  entering  into  the  lease  in  bona  fide,  and  that 

v.  he  was  protected  by  the  Acts  1449,  c.  17,  and  1685,  c.  22,  as  the 

T^Cbmt58°F  acquirer  of  an  onerous  real  right ;  but  this  plea  repelled. 

The  appellant  was  tenant  of  the  farm  of  Whiteside,  on  the 
Neidpath  and  March  estate. 

The  clauses  in  the  Neidpath   entail  have   already  been 
quoted  in  the  preceding  appeals. 

The  farm  of  Whiteside  had  been  let  in  1686,  on  a  lease  for 
five  years,  at  the  rent  of  800  pounds  Scots,  or  £66, 13s.  id 
This  was  the  rental  of  that  farm  at  the  date  of  the  entail 
When  the  late  Duke  of  Queensberry  succeeded,  in  1731,  the 
rental  of  that  farm  was  £68,  8s.  4d.,  so  that,  in  a  period  of 
forty-five  years  before  his  succession,  the  increase  of  the 
rental  was  precisely  £1,  15s. 

During  the  possession  of  the  late  Duke,  the  rent  of  this 
farm  was  considerably  increased;  and,  it  is  admitted, that 
previous  to  the  year  1807,  the  farm  was  let  at  the  rent  of 
£113,  12s.  2^(1  on  a  lease  which  had  been  granted  in  1788 
for  fifty-seven  years,  including  in  that  lease  the  other  farms 
of  Flemington  Mill,  at  £90  yearly  rent,  and  Fingland  it 
£50,  10s.,  with  a  grassum  paid  for  Whiteside  and  Fingland, 
of  £400. 

In  December  1807,  a  lease  was  granted  by  the  late  Dnb 
to  the  appellant,  of  the  farm  of  Whiteside,  "  for  all  the  days 
"  of  the  said  William  Murray's  life,  from  and  after  the  term  of 
"  Whitsunday  1807,  which  is  hereby  declared  to  have  been 
u  the  term  of  the  said  William  Murray's  entry,"  The  yearij 
rent  of  £113,  12s.  2d.  was  agreed  to  be  paid,  which  wn 
precisely  the  rent  payable  by  the  former  lease,  and  the  higtat 
rent  for  which  these  lands  had,  at  any  former  period,  been  let 

On  this  lease  the  appellant  obtained  possession.  He  con- 
tinued in  peaceable  and  undisturbed  possession  for  two  yean 
And,  as  the  entail,  not  only  contained  no  prohibition  again* 
granting  liferent  leases,  but  contained  an  express  clause,  de- 
claring it  to  be  lawful  for  the  heirs  of  tailzie  to  grant  leases 
u  during  their  own  lifetimes,  or  the  lifetimes  of  the  receivefl 
"  thereof,"  on  the  single  condition,  that  they  should  be  let 
without  evident  diminution  of  the  rental;  the  appellant  never 
for  a  moment  imagined  that  a  lease  for  his  own  lifetime,  and 
for  the  highest  rent  that  the  lands  had  ever  yielded,  cooW  j 
admit  of  any  possible  challenge  under  the  prohibitory,  irri- 
tant, and  resolutive  clauses,  in  this  entail. 
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But  the  respondent  brought,  in  1809,  an  action  of  decla-        1810. 


rator  against  the  Duke  of  Queensberry  and  his  whole  ten- 
ants, specially  enumerated,  among  whom  was  the  appellant.  v- 
T                                          ,              ,                                    n             THB  EABL  OF 
It  was  not  easy  to  see  what  good  reasons  there  were  for  this      wemtm. 

summons  as  against  the  appellant.  His  lease  had  been 
granted  at  the  full  rent,  and  was,  in  point  of  duration,  in  pre- 
cise conformity  with  the  entail.  The  respondent,  however, 
alleged,  that  he  (the  appellant)  had  paid  a  grassum ;  which 
allegation  was  made  to  depend  on  an  attempt  to  connect  it 
with  the  lease  which  had  previously  existed,  and  on  which 
the  appellant's  father  had  possessed  from  1788  till  1807, 
when  he  renounced  it. 

In  addition  to  the  declarator,  the  respondent,  in  1811, 
brought  actions  of  reduction  and  removing  against  the  several 
tenants,  and  among  the  rest,  against  the  appellant.  This 
action,  as  against  him,  set  forth,  that  his  lease  ought  to  be  set 
aside,  because  it  was  ultra  vires  of  the  Duke  to  grant  the 
tack  in  question,  the  same  having  been  granted  in  consider- 
ation of  a  fine  or  grassum  paid  by  the  said  defender  (appel- 
lant). 

In  defence,  the  appellant  stated,  1st,  That  the  pursuer  had 
not  called  all  the  parties  interested,  as  he  had  not  called  the 
executors  of  the  Duke  of  Queensberry ;  and  2d,  That  such 
lease  was  not  only  not  prohibited  by  the  entail,  but  was  ex- 
pressly permitted. 

But,  from  these  facts,  the  pursuer  inferred  and  argued,  that 
the  liferent  lease  of  Whiteside,  now  held  by  the  appellant, 
was  to  be  considered  as  a  substitute  for  the  previously  sub- 
sisting lease  of  that  farm  for  fifty-seven  years ;  that  as  a  gras- 
sum had  been  paid  for  that  lease,  some  proportion  of  that 
grassum  must  be  applied  to  the  liferent  lease,  and  that  the 
lease  was  therefore  liable  to  challenge  on  two  grounds,  1st, 
That  it  was  in  diminution  of  the  rental ;  and,  2d,  That  in  so 
far  as  a  grassum  was  taken  on  it,  it  was  to  be  deemed  an 
alienation,  and  as  such,  contrary  to  the  prohibitions  of  the 
entail. 

On  advising  the  cause,  Lord  Hermand,  Ordinary,  pro- 
nounced this  interlocutor,  u  Having  advised  the  condescen-  June  u,  1814. 
"  dence  and  answers  in  the  process  of  declarator,  and  also 
il  the  condescendence  and  answers  in  the  process  of  reduction 
u  at  the  instance  of  the  Earl  of  Wemyss  and  March,  against 
"  William  Murray,  and  whole  processes,  conjoins  this  process 
u  with  the  declaratory  action  between  the  parties  depending 
"  before  the  Lord  Ordinary,  in  so  far  as  the  declarator  is 
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1819.        "  applicable  to  the  present  case :  Finds  it  stated  in  the  con- 
"  descendence,  and  not  denied  in  the  answers,  that  the  whole 
"  farms  whereof  the  leases  are  now  under  reduction,  were 
"  formerly  let  by  the  late  Duke  of  Queensberry  for  fifty-seven 
"  years,  and,  with  an  exception  stated  by  the  defender,  of  the 
"  lands  of  Flemington  and  Crook,  under  burden  of  grassnms^ 
"  the  interest  of  which  bore  a  considerable  proportion  to  the 
u  yearly  rent :  Finds  it  admitted  in  the  answers,  that  in  or 
"  about  the  year  1807,  many  of  the  tenants,  holding  leases 
"  for  fifty-seven  years,  renounced  their  leases,  and  took  new 
"  ones  for  periods  equal  to  the  terms  unexpired  of  the  old 
"  ones,    but  without   paying  any  grassums  for    their  new 
"  leases ;  and  that  soon  afterwards  the  tenants  of  all  the 
"  farms  as  to  which  the  present  discussion  relates,  whether 
"  they  had  got  new  leases  of  the  nature  above  mentioned,  or 
"  had  continued  to  possess,  on  their  fifty-seven  years  leases, 
"  executed  renunciations,  and  accepted  of  the  existing  leases, 
"  for  which  they  paid  no  grassums  :  As  also,  that  when  the 
"  tenants  renounced  their  former  leases,  and  took  the  present 
"  ones,  contracts  were  entered  into  betwixt  them  and  the 
"  Duke's  commissioner,  Mr  Tait,  as  stated  in  the  condescend-    ; 
"  ence  :  Finds,  that  although  it  be  stated  by  the  respondent,    j 
"  that  depending  on  a  contingency  not  explained,  but  said  to    j 
"  have  existed,  these  contracts  never  were  acted  upon,  yet,    ■ 
"  they  afforded  evidence  to  show  that  the  new  leases  were, 
"  with  the  exception  of  the  term  of  endurance,  a  mrrogatum 
"  or  substitute  for  those  which  had  been  renounced :  Finds, 
/"  that  the  rents  payable  under  those  renounced  leases  must 
"  of  necessity  have  been  from  the  inconvenience  and  loss 
xu«  cause  Bu   "  arising  to  the  tenants  from  the  advance  of  money,  a  con- 
written  in  the  /  "  sideration  of  the  doubts  of  the  powers  of  the  lessor  held 
"  out  in  the  contracts,  and  other  circumstances,  have  suffered 
a  greater  reduction  than  the  amount  of  the  interest  of  the 
\u  sums  paid  in  name  of  grassum :  Finds,  that  the  entail 
"  founded  on  by  the  parties  in  this  cause,  contains  a  claose 
"  by  which  it  is  expressly  provided  and  declared,  '  That,  not- 
"  *  withstanding  of  the  irritant  and  resolutive  clauses  above- 
"  '  mentioned,  it  shall  be  lawful  and  competent  to  the  heirs 
u  <  of  tailzie,  therein  specified,  and  their  foresaids,  after  the 
"  (  death  of  the  said  William,  Duke  of  Queensberry,  to  set 
"  <  tacks  of  the  lands  and  estate  during  their  own  lifetimes, 
"  c  or  the  lifetimes  of  the  receivers  thereof,  the  same  bring 
"  '  always  set  without  diminution  of  the  rental :'  Finds,  that 
"  the  rent  payable  under  the  renounced  leases,  diminished  as 
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'  it  was  by  payment  of  grassuins,  cannot  be  considered  as        181g> 
constituting  a  fair  rental,  such  as  is  implied  in  the  above      murbat 
clause :  Finds,  that  the  lease  under  reduction,  though  it  thb  ka*rl  of 
might  be  supported  by  the  first  part  of  that  clause,  as      wemtbs. 
granted  for  the  lifetime  of  the  receiver,  is  cut  down  by  the 
concluding  part  of  it,  being  set  with  evident  diminution  of 
the  rental :  repels  the  defences  in  the  declarator,  sustains 
the  reasons  of  reduction,  repels  the  defences  therein,  and 
reduces,  decerns,  and  declares  accordingly." 

On  representation,  his  Lordship  adhered.  July  9,1814. 

On  reclaiming  petition  to  the  Court,  the  following  interlo- 
aitor  was  pronounced,  "  The  Lords  having  advised  the  said  Feb.  3, 1815. 
4  reclaiming  petition,  and  having  heard  the  counsel  for  the 
u  parties  at  great  length,  in  their  own  presence,  on  the  whole 
"  pleas  and  points  in  the  cause,  they  find  that  the  entail  in 
u  question  contains  a  strict  prohibition  against  alienation, 
"bat  a  permission  to  grant  tacks  of  the  said  lands  and  estate 
"daring  their  own  lifetimes,  or  the  lifetimes  of  the  receivers 
a  thereof,  the  same  being  always  set  without  evident  diminu- 
"tion  of  the  rental:  Find,  that  in  the  year  1769,  the  peti- 
u  doner's  father  obtained  a  tack  of  Whiteside,  for  nineteen 
a  years,  at  the  rent  of  £109,  for  which  he  paid  a  fine  or 
"grassum  of  £132,  18s.  lOd. :  Find,  that  in  the  year  1775, 
u  the  petitioner's  father  obtained  a  tack  of  the  farm  of  Fing- 
"land  for  twenty-five  years,  at  the  rent  of  £50,  10s.,  for 
u  which  he  paid  a  grassum  of  £480  :  Find,  that  in  the  year 
w  1788  he  renounced  this  lease,  of  which  twelve  years  were  to 
u  ran,  and  obtained  a  new  lease  for  fifty-seven  years,  of  the 
tt  said  farm  of  Fingland,  and  also  of  the  farms  of  Whiteside 
"and  Flemington,  at  the  rent  of  £260,  16s.  4d.,  being  the 
"  amount  of  the  old  rents,  payable  under  the  former  tacks, 
"  with  the  additions  of  the  cess,  and  rogue,  and  bridge,  money, 
u  amounting  to  £11  odds,  for  which  he  paid  a  grassum  of 
"  £400,  which  was^  declared  to  be  for  Whiteside  and  Fing- 
u  land  only :  Find,  that  in  the  year  1807,  the  petitioner's 

*  father  renounced  the  said  tacks,  and  took  new  tacks  to  him- 
11  self  and  sons  for  their  lifetimes,  at  the  rents  payable  under 
k  the  tacks  renounced :  Find,  that  this  current  tack  must  be 

*  held  merely  as  a  substitute  for  the  former  ones,  and  sub- 
4  ject  to  any  objections  on  the  ground  of  grassum,  diminu- 
r  tion  of  rental  and  otherwise,  which  were  competent  against 
'  the  tacks  renounced :  Find,  that  in  estimating  the  rents  of 

Whiteside  and  Fingland,  the  value  of  the  fines  or  gras- 
sums  paid  at  the  commencement  of  the  former  tacks,  ought 
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"  was  not  done,  and  that  the  new  rent  was  made  the  same 
"  as  the  old  rent,  plus  the  cess  and  bridge  money :  Find, 
wkmym."'  "  that  this  was  not  equal  to  the  value  of  the  grassum  taken, 
"  and,  therefore,  that  the  said  last  tack  of  Whiteside  and 
"  Fingland  was  set  with  evident  diminution  of  the  rental, 
"  and  in  violation  of  the  said  clause  in  the  entail :  Further, 
"  find  that  the  conversion  of  part  of  the  new  rent  into  a  fin^ 
"  or  grassum  of  £400,  was  to  the  manifest  prejudice  of  th^ 
"  succeeding  heirs  of  entail,  and  operated  as  an  alienation 
"  pro  tanto  of  the  uses  and  profits  of  the  estate  :  Therefor^ 
"  although  the   said   tacks   in   point  of  endurance,  do  fall 
u  within  the  permission  of  the  entail  above  referred  to,  FimJ 
"  that  they  are  struck  at  by  the  clause  prohibiting  alienation, 
"  as  well  as  by  the  condition  in  the  said  permissive  clanae, 
"  against  evident  diminution  of  the  rental :  Therefore,  in  the 
"  process  of  declarator,  repel  the  defences,  and  in  the  procea 
"  of  reduction  repel  the  defences ;  sustain  the  reasons  of  re- 
"  duction,  and  reduce,  decern,  and  declare  accordingly,  so  far 
"  as  concerns  the  tacks  of  Whiteside  and  Fingland ;  but  in    I 
"  regard  no  grassum  appears  to   have  been  taken  for  the 
"  farm  of  Flemington,  and  that  by  the  tack  renounced,  the 
"  rent  has  been  raised,  they  so  far  sustain  the  defences  in 
"  the  process  of  declarator,  and  in  the  process  of  reduction 
"  assoilzie  from   the  conclusions  of  the   libel   therein,  and 
"  decern," 

On  reclaiming  petition  the  Court  adhered,  excepting  in  so 

Nov.  29, 1815.  far  as  concerned  Flemington  Mill,  in  "  respect  the  qoes- 

"  tion  concerning  it,  was  not  regularly  before  the  Court  it 

"  the  date  of  the  said  former  interlocutor,  they  recall  the  said 

Vide  separate   "  interlocutor  so  far  as  relative  to  the  said  lands  and  Mill  of 

appeal  as  to  it.  a  Flemington,  as  not  duly  pronounced." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  The  appellant  obtained  the 
lease  of  the  farm  of  Whiteside,  as  a  third  party  contracting 
onerously,  and  in  bona  fide  with  the  Duke  of  Queensberry, 
on  the  faith  of  the  records.  By  this  contract  of  lease,  fol- 
lowed by  possession,  and  the  payment  of  rent,  he  holds,  in 
terms  of  the  statute  1449,  c.  17,  a  real  right  in  the  lands  as  a 
purchaser  of  the  said  lease,  effectual,  not  only  against  the 
granter  and  his  representatives,  but  against  all  singular  suc- 
cessors in  the  fee,  in  so  far  as  the  granter  had  power  to  make 
it.    And  the  question  in  this  action  for  reducing  the  lease,  it 
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precisely  the  same  question  which  might  have  been  raised  by        1619. 
the  respondent,  if  this  had  been  the  only  lease  created  by  the  late      murrat 
Dnke  of  Queensberry,  or  the  only  lease  objected  to  by  the  heir 
of  entail,  and  if  the  Duke  had  left  no  separate  funds  or  estate) 
and  were  not  represented  universally  by  any  party  whatever. 

The  statute  1685,  c.  22,  regulating  entails,  enacts  "that  it 
u  shall  not  militate  against  creditors  and  others  singular  suc- 
"  cessors,  who  shall  happen  to  have  contracted  bona  fide  with 
"  the  person  who  stood  infeft  in  the  said  irritant  and  re- 
u  solutive  clauses  in  the  body  of  his  right." 

It  is  under  this  statute  alone  that  the  respondent  can  chal- 
lenge any  lease  in  the  person  of  a  tenant,  as  in  contravention 
of  the  entail.  And  your  Lordships  will  perceive,  that  the 
statute  itself  draws  a  marked  line  between  the  case  of  gra- 
tuitous deeds  or  acts  of  contravention,  which  personally  affect 
the  contravener,  and  the  case  of  onerous  transactions,  where 
the  interest  of  a  third  party  is  to  be  cut  down.  This  is  so 
clear,  that  there  may  be  a  case  where  the  heir  will  forfeit  his 
whole  right  in  the  estate,  and  yet  the  right  of  the  party  in 
whose  favour  the  deed  was  made  will  stand  secure.  Gene- 
rally, the  prohibitory  clause  alone,  without  irritant  or  resolu- 
tive clauses,  and  without  registration,  is  sufficient  to  bind 
personally  the  heir  in  possession.  But  nothing  can  affect  third 
parties  but  express  conditions  or  prohibitions,  fortified  by 
irritant  and  resolutive  clauses,  and  all  appearing  in  the  pro- 
curatories  of  resignation,  precepts  of  sasine,  and  infeftments  of 
the  estate,  and  also  in  the  register  of  tailzies.  And  it  is  evi- 
dent, that  in  laying  down  this  distinction,  the  statute  does,  in 
so  many  words,  declare  that  the  person  so  possessing  an  en- 
tailed estate  is  not  a  mere  liferenter,  but  the  proprietor  in  the 
fee,  and  to  be  esteemed  the  absolute  proprietor  of  it,  except  in 
so  far  as  his  powers  are  expressly  limited  by  clauses  appear- 
ing in  the  records,  in  terms  of  the  statute. 

Consequences  of  material  importance  in  the  present  argu- 
ment necessarily  result  from  these  undeniable  doctrines  of 
law.  One  consequence  is,  that,  though  in  all  cases  of  entails 
with  irritant  or  resolutive  clauses,  whether  in  questions  with 
the  proprietor  himself,  with  his  gratuitous  donees,  or  with 
creditors  or  purchasers,  the  restrictive  clauses  must  be  strictly 
interpreted,  and  not  extended,  by  implication,  beyond  the 
legal  import  of  the  words  employed,  yet  this  rule  applies  with 
double  force,  and  for  additional  reasons  where  the  question 
relates  to  the  rights  of  third  parties  contracting  onerously. 
It  is  perfectly  evident  that  the  heir  of  entail  may  have  a  good 
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cause  of  complaint,  and  even  legal  claims  of  damages  against 
the  heir  in  possession,  or  his  representatives,  and  yet  have  no 
relevant  ground  of  reduction  for  setting  aside  the  lease  of  any 
tenant.  Where  there  is  a  prohibition  to  sell  the  estate,  but 
this  is  not  fortified  with  irritant  and  resolutive  clauses,  a  sale 
is  good  to  a  purchaser.  And  yet  it  has  been  held  that,  ic? 
that  case,  the  heir  who  sells  is  liable  in  damages.  Son** 
doubts  have  recently  been  entertained  about  this  doctrine; 
but  these  do  not  affect  the  present  argument. 

2.  The  late  Duke  was  therefore  proprietor  of  the  estate^ 
fully  invested  therein,  and  enabled  effectually  to  exercise  all 
the  powers  which  belonged  to  any  other  proprietor,  except  in 
so  far  as  he  was  expressly  restrained  by  plain  and  explicit 
words  in  the  body  of  his  infeftment.  No  prohibition  can  be 
raised  by  implication.  There  is  no  prohibition  against  gns- 
sums.  There  is  no  prohibition  against  granting  leases  of  any 
kind  of  endurance.  It  is,  therefore,  raising  a  prohibition  by 
implication,  to  say  that  taking  a  grassum  is  an  alienation; 
and  that  granting  a  lease  for  the  lifetime  of  the  receiver  is 
an  alienation,  although  this  latter  kind  of  lease  is  expresslj 
permitted  by  the  entail. 

Pleaded  for  the  Respondent. — The  appellant  has  attempted 
to  found  upon  some  plea  to  favour  as  a  bona  fide  onerous  con- 
tractor or  acquirer  of  the  lease.  It  is  quite  unnecessary  to 
go  into  any  detailed  answer  to  his  arguments.  There  are  two 
considerations,  either  of  which  is  perfectly  and  obviously  con- 
clusive against  this  plea.  In  the  first  place,  the  entail  of 
Neidpath  was  duly  recorded,  after  which,  no  party  is  en- 
titled to  plead  bona  fides,  in  accepting  any  right  granted  in 
contravention  of  that  entail.  Parties  contracting  in  contra 
vention  of  a  recorded  entail,  are  no  more  entitled  to  plead 
bona  fides,  and  to  complain  of  hardship,  than  if  they  had  con- 
tracted in  contravention  of  a  registered  inhibition.  The 
second  consideration  is,  that  in  this  particular  case,  it  is  cer- 
tainly and  manifestly  false  in  point  of  fact,  that  the  present 
appellant  had  any  bona  fides  in  accepting  his  lease.  It  * 
unnecessary  to  resume  the  narrative  of  the  facts  of  the  case. 
It  is  sufficient  to  say,  that  the  complete  notoriety  of  tkt 
whole  proceedings  and  views  of  the  late  Duke  of  Queen* 
berry,  rendered  it  impossible  for  any  of  his  tenants  to  be  ! 
ignorant  de  facto,  that  there  was  an  entail ;  and  that  he 
was  anxious  to  defeat,  as  far  as  possible,  the  rights  of  the 
succeeding  heirs  under  that  entail.  The  tenants  in  general 
(tempted  by  the  hopes  of  large  profit),  there  can  be  bo  doubt* 
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deliberately,  and  with  a  full  knowledge  of  all  the  circum-  1819. 
stances,  joined  in  this  attempt ;  and  as  to  the  appellant,  MUBBA1 
William  Murray,  in  particular,  considering  the  renunciation  of 
the  lease  of  Flemington  by  his  father  in  1788,  and  the  grassum 
paid  upon  that  occasion  for  the  lease  of  the  three  farms  jointly, 
the  subsequent  renunciation  of  the  fifty-seven  years  lease  in 
1807,  and  acceptance  of  pro  forma  separate  leases,  with  con- 
ditional extension  for  ninety-seven  years  by  additional  contract, 
it  is  an  absurdity  to  talk  of  bona  fides.  It  is  palpable,  that  the 
appellant,  William  Murray  (for  his  father,  the  true  party) 
had  not  one  atom  of  bona  fides  more  than  the  Duke  himself. 

After  hearing  counsel, 

The  Lords,  Find,  that  William,  late  Duke  of  Queensberry, 
had  not  power,  by  the  entail  founded  upon  by  the  parties 
in  this  cause,  to  grant  tacks,  partly  for  yearly  rent,  and 
partly  for  a  price  or  sum  paid' to  the  Duke  himself;  and 
that  tacks  granted  by  him  upon  the  renunciation  of  for- 
mer tacks  which  had  been  granted,  partly  for  yearly 
rent,  and  partly  for  prices  or  sums  paid  to  the  Duke 
himself,  ought  to  be  considered  as  partly  granted  for 
rent  reserved,  and  partly  for  sums  or  prices  paid  to  the 
Duke  himself:  and  the  Lords  further  find,  that  the  tack 
in  question  ought  to  be  considered  in  this  question  with 
the  tenant,  as  granted,  partly  in  consideration  of  rent 
reserved,  and*  partly  in  consideration  of  a  price  or  sum 
before  paid  to  the  Duke  himself,  and  of  such  renuncia- 
tion as  aforesaid,  and  as  a  tack  set  with  evident  diminu- 
tion of  the  rental.  And  it  is  ordered,  that  with  these 
findings,  the  cause  be  remitted  back  to  the  Court  of 
Session,  to  do  therein  as  is  just  and  consistent  herewith. 

For  the  Appellant,  James  Moncreiff,  Fra.  Horner. 

For  the  Eespondent,  John  Leach,  F.  Jeffrey,  J.  H.  Mac- 
kenzie. 


[Declarator  as  to  Whiteside,  &c] 

Sib  James  Montgomery  of  Stanhope," 
Bart.;  Thomas .Coutts,  Esq.;  Wil- 
liam Murray,  Esq.  of  Henderland,  and 
Edward  Bullock  Douglas,  Esq.,  Bar- 
rister-at-Law,  Trustees  and  Executors  of 
the  late  William,  Duke  of  Queensberry,1 

Earl  of  Wemyss,        .  •     •  .         Respondent 
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MOITTQOMBBY, 

Ac.         Entail — Prohibitory  Clause — Power  to  Grant  Leases — 
thb  ka'rl  of       Gra8SUM. — In  the  Neidpath  entail,  there  was  no  express  pro- 
wemtss.  hibition  against  granting  leases,  or  taking  grassums,  bat  then 

was  a  prohibition  "  to  alienate"    There  was  a  permissive  claw 
to  grant  leases  for  the  lifetime  of  the  heir,  granter  thereof,  or  th< 
lifetime  of  the  receiver,  but  without  diminution  of  the  rental  A 
lease  was  granted  in  1788,  for  fifty-seven  years,  with  a  grassum 
paid.    This  lease  was,  in  1807,  renounced  for  a  new  lease,  for 
the  tenant's  life,  at  the  same  rent  as  the  former,  plus  the  cess  and 
rogue  money.     Held,  that  this  latter  tack  must  be  held  as  s 
mere  substitute  for  the  former,  and  subject,  to  every  objection,  oo 
the  ground  of  grassum,  and  that  though  the  new  tack  did  not 
exceed  the  endurance  permitted  by  the  entail,  yet,  as  it  wis 
affected  by  the  grassum,  and  by  being  granted  at  the  same  rest 
as  formerly,  plus  the  cess  and  bridge  money,  it  was  to  be  held 
as  granted  in  diminution  of  the  rental.     Affirmed  in  the  Hook 
of  Lords. 

This  is  the  appeal  brought  by  the  executors  and  trustee* 
of  the  Duke,  under  the  same  circumstances,  and  in  regard 
to  the  same  lease  as  mentioned  in  the  previous  appeal,  the 
interlocutors  pronounced  therein  having  reference  to  the 
three  farms  of  Whiteside,  Flemington  Mill,  and  Fingland. 

In  1731,  the  farm  of  Whiteside  was  under  lease  to  a  pre- 
decessor of  the  present  tenant,  at  the  rent  of  £68,  8s.  4d. 

In  1744,  it  was  let  from  Whitsunday  of  that  year  at  the 
same  rent,  and  a  grassum  of  £16,  13s.  4d.  It  was  again  let 
by  the  Duke  on  a  nineteen  year's  lease,  from  Whitsundsj 
1769,  to  James  Murray,  grandfather  of  the  present  tenant 
The  rent  stipulated  being  £109,  and  a  grassum  was  then 
paid  of  £132,  18s.  Id.  j 

The  same  James  Murray  afterwards  obtained  a  lease  of 
the  farm  of  Fingland  for  twenty-five  years,  from  WhitsundiJ 
1775,  at  the  rent  of  £50,  10s.,  with  a  grassum  of  £480. 

In  1782,  James  Murray,  the  present  tenant's  father,  got* 
lease  of  Flemington  Mill  for  six  years,  from  Whitsunday  rf 
that  year.  That  farm  had  previously  been  let  at  £75.  Not 
it  was  let  at  a  yearly  rent  of  £90,  but  no  grassum  was  paid 

At  Whitsunday  1788,  the  leases  of  Whiteside  and  Flea- 
ington  were  about  to  expire,  while  the  lease  of  Fingland  hi 
still  twelve  years  to  run.  In  that  situation  James  Murnj 
proposed  to  the  Duke  to  renounce  the  subsisting  lease  of 
Fingland,  on  getting  a  new  lease  of  all  the  throe  farms.   Tin 
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proposal  was  accepted,  and  he  obtained  a  lease  for  fifty-seven        Mid- 
years, from  Whitsunday,  at  an  annual  rent  of  £260,  16s.  4d.,  mohtoombt, 
which  was  the  former  rent  of  these  farms,  with  the  addition         *°- 
of  the  cess,  bridge,  and  rogue  money  of  each,  and  a  grassum  thb  bael  of 
of  £400  paid,  as  applicable  to  Whiteside  and  Fingland.  *«"■* 

About  twenty  years  after  this  lease,  James  Murray  pro- 
posed to  renounce  it.  And  in  place  of  it  he  obtained  a  lease 
of  Flemington  for  himself,  and  a  liferent  lease  of  Fingland 
for  his  son  James  Murray,  and  a  liferent  lease  of  Whiteside 
for  his  son  William  Murray,  each  of  those  leases  bearing  to 
run  from  Whitsunday  1807.  • 

The  rent  of  Whiteside  was  £113,  12s. 

It  was  alleged,  therefore,  on  the  part  of  the  appellants, 
that  there  was  here  no  diminution  of  the  former  rent,  on  the 
contrary,  there  was  an  augmentation  to  the  amount  of  these 
public  burdens,  being  somewhat  more  than  £11.  For  this 
lease  a  grassum  of  £400  was  paid,  and  which  was  declared 
to  be  solely  in  consideration  of  the  farms  of  Whiteside  and 
Fingland. 

The  Lord  Ordinary  and  the  Court  pronounced  the  inter- 
locutors which  are  set  forth  in  the  preceding  appeal,  setting 
aside  the  leases  of  Whiteside  and  Fingland. 

Against  these  interlocutors,  the  appellants  brought  a  sepa- 
rate appeal  from  that  of  the  tenant. 

Pleaded  for  the  Appellants. — 1st,  The  lease  granted  in  con- 
sideration of  a  fine  or  grassum,  does  not  fall  under  a  prohi- 
bition to  alienate  contained  in  a  strict  entail.  2d,  The  rental 
of  the  farms  of  Whiteside  and  Fingland  were  not  diminished 
by  the  grassums  taken  by  the  late  Duke  of  Queensberry ; 
therefore,  the  lease  under  reduction  does  not  contravene  the 
condition  in  the  entail,  that  liferent  leases  shall  always  be  set 
without  evident  diminution  of  the  rental.  3d,  Neither  the 
Duke  who  granted,  nor  the  tenant  who  accepted,  the  lease 
under  reduction,  were  guilty  of  fraud  against  the  succeeding 
heirs  of  entail  by  entering  into  that  contract. 

4th,  It  ha*  been  decided  by  a  series  of  decisions,  that  a 
prohibition  to  alienate  and  to  let  in  diminution  of  the  rental, 
does  not  import  a  prohibition  to  let  in  consideration  of  a 
grassum. 

*-5th,  Grassums  have  been  recognised  by  long  practice,  and 
by  the  law  of  the  country,  as  perfectly  legitimate  in  the  cir- 
cumstances of  this  case ;  and  no  Court  ought  to  disregard 
that  practice.  If,  therefore,  grassums  be  not  prohibited  by 
the  entail  itself,  or  by  the  common  law  of  the  country ;  it  is 


518       CASES  ON  APPEAL  FROM  SCOTLAND. 

1819.        only  by  an  implication  that  they  can  be  brought  under  the 
Montgomery,  prohibition  to  alienate,  an  implication  that  does  violence  to 

&0*        the  strict  rules  of  construction  hitherto  applicable  to  entails. 
the  eabl  of       Pleaded  for  the  Respondent. — 1st,  The  question  is,  Whether 
wEMYss.      t^e  ^k  Q£  "yyhftegide  [s  or  js  not  prohibited  by  the  entail  of 

Neidpath  ?  As  to  this,  two  questions  arise,  and  which  the 
respondent  begs  leave  to  maintain,  1.  That  the  lease  is  com- 
prehended under  the  general  prohibition  of  the  entail ;  and, 
2.  That  it  is  not  comprehended  under  the  exceptive  or  per- 
missive clause  of  that  entail. 

1.  He  maintains  that  this  lease  is  comprehended  under  the 
general  prohibitions  of  the  entail,  because  it  was  granted  for 
a  grassum.  On  this  point  of  grassum,  it  would  be  superfluous 
to  add  to  what  the  respondent  has  pleaded  in  the  case  of 
Vide  Hare-  Harestanes,  in  which  it  is  sufficiently  shown  that  a  lease  with 
stanes  ppea .  ft  grassum  js  prohibited  by  the  general  prohibition  of  the  en- 
tail of  Neidpath,  both  as  an  alienation  of  the  future  rents  or 
profits  of  that  estate,  and  as  an  alienation  of  the  estate,  ie.  a 
part  of  the  right  of  property,  or  feudal  right,  constituting  that 
estate. 

It  may,  however,  be  more  particularly  noticed,  that  there 
are  just  three  forms  of  entail  used  in  Scotland :  1st,  Entails 
with  clauses  prohibiting  alienation,  &c,  without  any  special 
mention  of  leases.  2d,  Entails  prohibiting  alienations,  and 
also  specially  prohibiting  leases,  unless  of  certain  qualities. 
3d,  Entails  prohibiting  alienations,  and  excepting  or  per- 
mitting leases  of  certain  qualities.  In  regard  to  the  second 
sort,  there  is  commonly  no  room  for  dispute  respecting  the 
meaning  of  the  general  clause,  since  it  is  explained  by  a 
special  one.  It  may  only  be  said  that  the  special  prohibition 
of  leases  is,  in  its  own  nature,  clearly  susceptible  of  being 
construed  to  be  exegeiic,  and,  in  general,  it  is  demonstrated  to 
be  exegetic  by  other  undoubtedly  exegetical  clauses  accom- 
panying it.  But  it  is  very  material  to  observe  how  the  gene- 
ral prohibition  must  be,  and  has  been,  interpreted  in  the  two 
other  classes  of  entails. 

In  the  first  place,  in  respect  to  entails  prohibiting  aliena- 
tions, but  containing  no  special  mention  of  leases,  these  are 
entails  in  terminis  of  the  statute  1685.     It  may  be  contended 
that  no  others  are  authorised  by  that  statute ;  but  at  any  rate 
it  is  quite  clear  that  the  statute  did  not  require  any  other, 
but  authorised  and  designated  these  as  good  and  effectual  en- 
tails.    And  it  has  been  shown  that,  if  the  prohibition  of 
alienations  in  these  entails  includes  leases,  there  is  still  a  good, 
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equitable   ground,    for  sustaining  necessary  administrative        181^ 
leases,  so  that  this  interpretation  is  subject  to  no  difficulty  Montgomery, 
whatever ;  but,  on  the  other  hand,  if  the  prohibition  of  aliena-         &f' 
tion  does  not  include  leases,  it  must  follow  that,  under  every  the  earl  of 
entail  of  this  class,  leases  may  be  let  for  any  annual  rent,  and 
any  grassum. 

2.  Is  the  lease,  then,  comprehended  under  the  permissive 
clause  ?  Here  there  is  no  room  for  argument  upon  the  striqt 
construction  of  entails,  as  has  been  advanced  on  the  prohibi- 
tory clause.  Construing  the  permissive  clause  by  common, 
fair  interpretation,  it  is  clear  that  what  the  late  Duke  did  was 
not  permitted  by  this  clause.  It  did  not  authorise  him  to 
take  grassums.  It  did  not  authorise  him  to  diminish  the  rental. 
On  the  contrary,  there  was  an  express  condition  that  the 
leases  so  permitted  should  not  be  with  diminution  of  the 
rental.  Here  there  was  a  diminution  of  rental  in  respect  of 
the  grassums  taken ;  and  there  was  a  diminution,  also,  in  the 
actual  amount,  and  therefore  the  lease  of  Whiteside  was  not 
granted  under  the  power  of  the  entail. 

After  hearing  counsel  upon  this  appeal,  as  also  upon  the 
answer  of  Francis  Charteris,  Earl  of  Wemyss,  and  due 
consideration  being  had  of  what  was  offered  on  either 
side  in  this  cause,  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  find,  That  the  said  William,  late 
Duke  of  Queensberry,  had  not  power  by  the  entail 
founded  upon  by  the  parties  in  this  cause  to  grant  tacks, 
partly  for  yearly  rent,  and  partly  for  prices  or  sums  of 
money  paid  to  himself,  and  that  tacks  granted  by  him 
upon  the  surrender  of  former  tacks,  which  had  been 
granted  partly  for  yearly  rent,  and  partly  for  prices  or 
sums  of  money  paid  to  himself,  as  between  the  persons 
claiming  under  the  entail,  ought  to  be  considered  as  set 
with  evident  diminution  of  the  rental ;  and  it  is  ordered, 
That  with  this  finding,  the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  do  therein  as  may  be 
just  and  consistent  herewith. 

For  the  Appellants,  Sir  Saml.  Romilly,  Geo.   Cranstoun, 

H.  Brougham* 

For  the  Respondents,  John  Leach,  F.  Jeffrey,  J.  H.  Mac- 
kenzie. 
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th.  O0„  ow  [Queensberry  Entail.] 

BOOOLBUOH 

v.         His  Grace  Charles  William,  Duke  of 

*  l,T&oMlt1IT,        BUCCLEUCH  AND  QUEEK8BERRY,  .  .Appellant; 

Sir  James  Montgomery  of  Stanhope,  Bart,  f 
Thomas  Coutts,  Esq.,  Banker,  London; 
William  Murray,  Esq,  of  Henderland; 
and  Edward  Bullock  Douglas,  Esq.,  of  i  Respondent. 
the  Society  of  the  Inner  Temple,  Executors 
and  Trust  Disponees  of  the  deceased  William, 
Duke  of  Queensberry,         . 

House  of  Lords,  12th  July  1819.* 

Entail — Prohibitory  Clause — Leasing  Clause. — The  Qneeot- 
berry  entail  contained  the  prohibitory  clause  "  to  sell,  wadset,  or 
dispone."  It  also  contained  a  permissive  clause  to  grant  lease* 
but  not  "  for  any  longer  space  than  for  the  setter's  lifetime,  or  for 
"  nineteen  years,  and  that  without  diminution  of  the  rental  a* 
"  the  least,  for  the  just  avail  for  the  time."  The  Duke  granted 
leases  at  the  old  rent,  taking  grass ums  instead  of  an  increase  of 
rent.  Before  these  were  expired  he  granted  new  leases,  upon 
renunciations  of  the  old,  to  endure  for  his  life,  and  for  nineteen 
years  thereafter,  granting  at  same  time,  an  obligation  to 
these  annually,  so  that  the  tenant  might  have  a  lease  for  : 
teen  years,  to  run  from  the  period  of  his  death.  Held,  in  the 
Court  of  Session,  that  the  Duke  had  full  powers  to  grant  tack* 
in  this  manner.  In  the  House  of  Lords  this  judgment  wa» 
reversed. 

In  the  year  1705,  James,  Duke  of  Queensberry  executed 
an  entail  of  the  estate  of  Queensberry,  in  which  there  wa* 
the  following  prohibitive  clause,  u  That  it  shall  not  be  lawfiil 
"  to  the  said  Lord  Charles  Douglas,  and  the  heirs  male  of  hi* 
"  body,  nor  to  the  other  heirs  of  tailzie  above  mentioned,  noT 
"  any  of  them,  to  sell,  wadset,  or  dispone,  any  of  the  foresaid 
"  earldom,  lands,  baronies,  offices,  jurisdictions,  patronages, 
'•  and  others  foresaid,  nor  any  part  of  the  same." 

In  the  powers  of  this  entail  there  was  this  clause  in  regard 
to  making  leases :  "  And  that  the  said  Lord  Charles  DougUfy 

*  The  previous  appeals  under  the  Neidpath  entail  were  decided 
by  the  First  Division  of  the  Court ;  this,  and  the  appeal  following 
were  decided  before  the  Second  Division. 
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u  nor  the  other  heirs  of  tailzie  above  specified,  shall  not  set       |1819.1 
u  tacks  nor  rentals  of  the  said  lands  for  any  longer  space  than  THB  DUKB  w 
u  for  the  setters  lifetime,  or  for  nineteen  years,  and  that  with-   bucolbdch 
"  out  diminution  of  the  rental,  at  the  least  for  the  just  avail  mohtoomiet, 
"  for  the  time."  &c' 

These  prohibitions  were  fenced  by  irritant  and  resolutive 
clauses. 

The  late  Duke  William  succeeded  in  1778,  and  having  no 
issue,  nor  the  prospect  of  having  any,  he  commenced  there- 
after a  system  of  management  of  the  entailed  estate,  in  regard 
to  granting  leases  of  the  same,  which  raised  the  present 
question. 

He  cut  down  the  whole  timber  upon  the  estate,  and  allowed 
the  noble  Mansion  House,  erected  by  his  predecessor,  to  go 
to  rain.  In  granting  leases,  instead  of  taking  a  fair  tack- 
duty  upon  the  expiration  of  a  lease,  as  the  consideration  for 
granting  a  new  one,  his  Grace  thought  fit  to  stipulate  only 
for  the  old  rent,  taking  in  one  sum  the  difference  between 
that  and  the  actual  rent,  which  the  land  was  worth,  which, 
by  the  improvement  of  the  land,  and  the  progress  of  the 
country,  in  every  case  greatly  exceeded  the  old  rent.  This, 
by  whatever  name  it  might  be  called,  the  appellant  alleged, 
was  a  conversion  of  a  part  of  the  annual  tack-duty,  into  a 
payment  ante  manum.  The  Duke,  however,  thought  fit  to 
term  these  payments  grassums,  with  the  view,  it  is  supposed, 
of  confounding  them  with  the  small  payments  of  entry  money, 
for  which,  at  one  period,  his  immediate  predecessor,  in  letting 
the  lands,  had  thought  fit  to  stipulate. 

In  the  year  1796,  a  system  still  more  prejudicial  was 
devised  by  his  Grace,  when  seventy  years  of  age,  at  a  time  of 
life  when  his  possession  of  the  Queensberry  estates  was  about 
its  close.  At  this  time,  a  great  number  of  farms  upon  the 
estate  of  Queensberry  were  let  upon  leases,  the  termination 
of  which  had  not  arrived,  and  in  most  of  them  a  great  many 
years  of  the  leases  were  yet  to  run  ;  others  of  the  leases  were 
expiring.  In  those  cases,  where  the  leases  were  current,  and 
the  termination  was  distant,  the  Duke's  hopes  of  exercising 
the  power  of  granting  a  new  lease,  and,  of  course,  stipulating 
for  a  new  payment  ante  manum,  which  he  termed  a  grassum, 
were  necessarily  faint.  To  remove  this  obstacle  to  his  wishes 
his  Grace  caused  it  to  be  intimated,  that  he  would  renew 
these  for  the  period  of  nineteen  years,  upon  payment  of  a  sum 
of  ready  money.  This  was  a  transaction  by  which  the  rents 
of  those  years  which  were  thus  added  to  the  original  lease, 
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1819.  were  anticipated  by  the  Duke.  But  as  the  leases  which  the 
the  dukb  of  Duke  thus  proposed  to  grant,  were  only  to  endure  for  nine- 
buccusuch  teen  years,  his  Grace  could  not  expect  to  obtain  so  much  of 
montgomkby,  anticipated  rents  as  if  the  leases  should  be  granted  for  a 
longer  period ;  and  the  entail  prohibiting  for  longer  than  the 
"  setter's  lifetime,  or  for  nineteen  years,"  the  plan  was  resorted 
to  of  interpreting  this  clause  as  if  it  gave  power  to  grant 
leases  for  the  "  setter's  lifetime,  and  for  nineteen  years,"  and 
making  the  Duke  grant  leases  for  nineteen  years  at  the  old 
rent,  upon  large  sums  being  immediately  paid  to  himself,  the 
Duke  granting  an  obligation  to  renew  these  leases  annually, 
during  his  life,  without  any  increase  of  rent.  The  appellant 
alleged  that  in  this  way  the  late  Duke  would,  by  this  system 
of  taking  grassums,  enrich  his  personal  representatives,  if  the 
respondents  succeeded  in  this  action,  to  the  amount  of,  at 
least,  nearly  half  a  million  sterling. 

Seeing  that  the  appellant  was  adopting  measures  to  reduce 
and   set  aside  those  leases,  the  respondents  anticipated  his 
measures  by  bringing  an  action  of  declarator  to  have  it  found 
and  declared  that  the  late  Duke  of  Queensberry  had  full 
power  to  grant  the  said  tacks,  and  was  nowise  limited  from 
granting  the  same  by  any  entail  or  entails  of  the  said  estate. 
All  the  existing  leases  were  recited  in  this  summons*    The 
appellant  brought  also  a  reduction  for  reducing  the  whole 
leases.     It  was  afterwards  agreed  that  the  question  should 
be  decided  in  the  declarator. 

To  this  action  the  following  defences  were  given  in  by  the 
appellant,   "that  the   pretended  leases   are   invalid,  haying 
"  been  granted  by  the  late  Duke,  in  contravention  of  the 
"  provisions  of  the  deed  of  entail ;  that,  after  entering  on  the 
"  possession  of  the  estate,  he  did  not,  as  the  leases  gradually 
"  expired,  let  the  lands  at  the  just  avail  for  the  time,  but 
"  granted   leases  for  nineteen  years,  below  the  true  value, 
"  and  in  consideration  of  large  grassums  received,  and  after 
"  having  continued  this  system  for  a  period  of  eighteen  or 
"  nineteen  years,  he  thought  fit,  about  the  year  1796,  when 
"  the  whole  estate  was  under  current  leases,  which  had  been 
"  granted  by  himself,  to  form  a  new  device,  without  waiting 
"  for  the  expiry  of  these  leases,  of  letting  of  new  the  whole 
"  estate,  both  for  his  own  lifetime  and  for  nineteen  years 
"  after  his  decease,  and  also  in  diminution  of  the  rental.    In 
"  pursuance  of  that  device,  his  Grace  had  entered  into  trans- 
"  actions  with  the   tenants  of  the  farms  of  the  estate,  by- 
"  which  it  was  agreed  that  the  latter,  upon  renouncing  the 
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"  leases  which  they  then  held,  and  for  which  they  had  already       ms. 

"  paid  large  snms  of  money,  should,  upon  payment  of  ad-  THB  DUKK  OF 

u  ditional  large  sums  to   the  Duke,  obtain  new  leases  for   bucolbuoh 

"  nineteen  years,  at  the  same  rent  as  that  which  was  payable  montgomibt, 

"  at  the  period  of  the  said  Duke's  succession  to  the  estate  °* 

"  in  the  year   1778,  or  which  was  stipulated  in  their  said 

"  original  leases,  and  without  a  regard  being  had  to  the 

"  large  sums  of  money  which  had  been  then  paid  his  Grace, 

"  he  becoming  bound  at  the  same  time  to  renew  the  said 

"  leases  annually,  during  the  Duke's  life,  for  the  space  of 

"  nineteen  years,  from  the  time  of  said  renewal,  without  any 

u  increase  in  the  amount  of  the  rent  being  stipulated.    In 

"  conformity  with  this  plan  and  obligation  so  granted,  leases 

"  were  annually  renewed  during  the  whole  period  of  the 

"  Duke's  life." 

The  Court  (Second  Division)  finally  pronounced  this 
interlocutor  in  that  action: — "Having  advised  the  mutual  March  6,1 816. 
u  informations  for  the  parties,  with  the  writs  produced,  and 
u  heard  the  counsel  for  the  parties  viva  voce,  repel  the 
"  defences,  and  find  and  decern  and  declare,  in  terms  of  the 
"  original  libel :  Allow  the  executors  of  the  late  Duke  of 
"  Queensberry,  to  give  in  a  minute  of  the  facts  stated  by 
"  their  counsel  at  the  bar,  and  the  defender  to  answer  it ; 
"  supersede  extract  till  the  first  box-day." 

Against  this  interlocutor  the  present  appeal  was  brought 
by  the  appellant  to  the  House  of  Lords. 

"  After  hearing  counsel,  on  Friday  the  21st,  and  Monday  the  judgment  of 
24th  days  of  February  last,  upon  the  petition  and  appeal  ^^Snt^ 
of  Charles  William,  Duke  of  Buccleuch  and  Queensberry,  Appe^L 
complaining  of  an  interlocutor  of  the  Lords  of  Session  in 
Scotland,  of  the  Second  Division,  of  the  7th,  and  signeted 
the  8th  March  1816;  and  praying  that  the  same  might  be 
reversed,  varied,  or  amended,  or  that  the  appellant  might 
have  such  other  relief  in  the  premises  as  to  this  House,  in 
their  Lordships'  great  wisdom,  should  seem  meet.  As  also 
upon  the  answer  of  Sir  James  Montgomery,  &c,  trustees 
and  executors.  And  consideration  being  had  yesterday,  and 
this  day,  of  what  was  offered  on  either  side,  in  this  cause, 
it  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Par- 
liament assembled,  that  the  said  cause  be  remitted  back  to 
the  Court  of  Session  in  Scotland,  to  review  generally  the 
interlocutor  complained  of  in  the  said  appeal ;  and  in  review- 
ing the  same,  the  said  Court  is  to  have  especial  regard  to  the 
fact,  that  this  action  of  declarator  is  brought  by  the  executors 
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1819.        and  trust  disponees  of  the  late  Duke  of  Queensberry,  as  such, 
the  duke  of  again8*  the  heir  of  tailzie,  seeking  thereby  to  establish  un- 
buccleuch    conditionally,  all  and  each  of  the  numerous  tacks  mentioned 
jiontoombbt,  in  the  summons,   and  granted  by  the  said  Duke,  in  the 
c*         manner,   and   under    the   circumstances   mentioned   in   the 
pleadings,  and  is  not  instituted  by  any  persons  to  whom  such 
tacks   are   granted,  nor  any  such   persons   parties   thereto. 
And  it  is  further  ordered,  that  the  said  Court  do  reconsider 
the  defences  of  the  said  appellant,  and  especially,  Whether 
in  a  question  between  such  parties,  the  leases  so  granted, 
ought  or  ought  not  to  be  considered  as  granted  in  execution 
of  such  device  as  is  alleged  in  the  said  defences ;  and  if  so 
granted,  Whether  the  same  ought  to  be  considered  as  granted 
in  fraud  of  the  entail,  and  are,  or  are  not  such  as  ought  on 
that   account,   or  on   any  other  account   appearing  in   the 
pleadings  to  be  held  invalid,  or  not  to  be  sustained  at  the 
instance  of  the  pursuers   as  representing  the  Duke.     And 
in  reviewing  the  interlocutor  complained  of,  the  said  Court 
do  particularly  also  reconsider  what  is  the  legal  effect  of  the 
word  i  dispone,'  contained  in  the  deed  of  tailzie  of  the  26th 
December  1705,  with  reference  to  tacks  of  lands  comprised 
in  the  said  deed;  and,  further,  do  reconsider  what  is  the 
effect,  with  reference  to  such  tacks,  of  all  other  parts  of  the 
said  deed  which  relate  to  tacks,  having  regard  to  the  endur- 
ance of  such  tacks,  and  to  the  fact  of  grassums  being  or  not 
being  paid  upon  the  granting  thereof,  or  paid  upon  the  grant- 
ing of  former  leases,  and  to  all  other  the  terms  and  conditions 
upon  which  such  tacks  were  made,  and  to  the  effect  of  such 
grassums,  terms,  and  conditions,  in  reducing  the  amount  of 
the  clear  rent  receivable  by  the  heir  of  tailzie,  and  to  all  the 
circumstances  under  which  the  appellant  has  alleged,  and  it 
shall  appear,  that  the  late  Duke  of  Queensberry  granted  all 
such  tacks.    And  it  is  further  ordered,  that  the  Court  to  which 
this  remit  is  made,  do  require  the  opinions  of  the  Judges  of 
the  other  Division,  in  the  matters  and  questions  of  law  in 
this  case  in  writing ;  which  Judges  of  the  other  Division  are 
so  to  give  and  communicate  the  same.     And  after  so  review- 
ing the  said  interlocutor  complained  of,  the  said  Court  do 
and  decern  in  this  case  as  may  be  just." 

The  cause  having  been  remitted  to  the  Second  Division  of 
the  Court  of  Session,  for  reconsideration,  their  Lordships, 
upon  a  petition  for  the  appellant,  pronounced  the  following 
interlocutor : — "  The  Lords  having  considered  this  petition, 
u  with  the  remit  from  the  House  of  Lords,  and  whole  pro- 
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11  ceedings  in  this  cause,  in  order  to  enable  them  to  review        WW. 

"  the  interlocutor  complained  of,  in  terms  of  the  said  remit,  THE  DUKV  ov 

"  appoint  the  parties  to  put  in  mutual  memorials,  to  be  seen    B00C«UCH' 

u  and   interchanged ;    and  to  furnish  the  Judges  of  both  mohtoombby, 

€t  Divisions  of  this  Court,  and  also  the  Judges  in  the  Outer 

"  House,  with  printed  copies  thereof,  and  of  the  said  remit ; 

a  and  request  of  these  Judges  to  consider  the  same,  and  to 

"  give   and   communicate  their  opinion  in  writing  on   the 

u  matters  and  questions  of  law  arising  out  of  this  case,  if 

u  possible  on  or  before  the  last  day  of  the  second  week  in  the 

"  ensuing  Christmas  recess,  so  as  to  enable  this  Division  to 

"  review  the  interlocutor  complained  of,  and  give  judgment 

"  as  soon  as  may  be  after  the  meeting  of  the  Court." 

Memorials  were,  accordingly,  given  in  ;  and  the  Judges  of 
the  First  Division  of  the  Court  and  of  the  Outer  House  gave 
and  communicated  their  opinions  in  writing  as  directed  by 
the  said  interlocutor. 

On  considering  these  memorials  of  the  opinions  of  the 
Judges,  the  Lords  of  the  Second  Division  pronounced  this 
interlocutor : — "  The  Lords  having  resumed  consideration  Feb.  5  and  io^ 
"  of  this  petition  with  the  remit  from  the  House  of  Lords  18ia 
"  referred  to,  and  advised  the  same,  with  the  mutual 
"  memorials  for  the  parties,  and  opinions  of  the  Judges 
"  required  by  the  interlocutor  of  the  12th  day  of  November 
u  last,  with  the  alteration  on  the  opinion  of  Lord  Cringletie 
"  given  in  by  his  Lordship,  and  heard  the  counsel  for  the 
u  parties  viva  voce,  repel  the  defences,  and  find,  decern,  and 
"  declare,  in  terms  of  the  original  libel ;  allow  the  pursuers 
"  to  give  in  a  minute  of  the  facts  stated  by  their  counsel  at 
"  the  bar,  respecting  the  amount  of  grassums,  and  the 
u  defender  to  answer  it."* 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  There  are  some  of  the 
leases  included  in  the  summons  of  declarator,  which  are  of  en- 
durance greater  than  nineteen  years,  which  are  stated  to  have 
been  let  under  the  Statute  10th  Geo.  III.,  of  his  present 
Majesty ;  but  which  are  questioned  by  the  appellant  on  special 
grounds,  as  being  of  endurance  beyond  nineteen  years,  and 
yet  not  let  in  due  conformity  to  that  statute,  and  which  special 
objections  have  never  been  considered  in  this  process  of  de- 

*  This  was  an  adherence  to  their  original  interlocutor,  although 
the  First  Division  was  against  it. 
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1819.        clarator ;  but  in  respect  to  which,  on  the  contrary,  the  ap- 
thb  dwkb  o»  P6"*11*  prayed  the  Court  to  reserve  consideration  of  these 
buoolbuoh    special  objections ;  and  the  respondents  declared,  that  u  it  was* 
moktgombby,  "  open  to  the  appellant  to  bring  these  leases  under  reduction 
*0,        "  on  that  ground."     Yet,  the  judgment  of  declarator  pro*i 
nounced  by  the  Court,  contains  no  reservation  of  these  otfe. 
jections ;  and  so  does,  in  form,  appear  to  apply  even  to  the^ 
leases,  and  to  establish  their  validity  in  all  respects.    In  fonsxf 
these  leases  ought  to  have  been  struck  out  of  the  libel,  or  * 
reservation  ought  to  have  been  inserted  by  the  Court.    Be- 
fore entering  upon  the  discussion  of  questions  applicable  to 
the  leases  generally,  this  matter  ought  to  be  rectified. 

2d,  The  question  then  is,  in  point  of  form,  Can  such  a 
declarator  of  right  in  favour  of  the  respondents  be  sustained! 
In  this  question,  it  is  obvious,  that  all  arguments  or  consider- 
ations drawn  or  attempted  to  be  drawn  from  the  right  of,  or 
favour  to,  the  tenants,  as  pretended  onerous  third  parties,  are 
completely  out  of  place.  These  will  be  considered  in  their 
own  place.  But,  at  present,  the  executors  might  completely 
fail  in  their  action,  although  it  might  appear  that,  from  the 
existence  of  pleas  competent  to  bona  fide  onerous  acquirers 
(not  that  any  such  are  admitted  to  exist,  but  speaking  hypo- 
thetically)  it  would  not  be  in  the  power  of  the  appellant  to 
reduce  one  lease  in  a  question  with  the  tenants,  or  to  remove 
a  single  tenant.  In  this  question,  there  is  no  occasion  at 
all  to  inquire  how  far  the  consequences  of  the  operations  of 
the  late  Duke  may  or  may  not  have  been  to  put  it  in  the 
power  of  the  tenants,  or  any  of  them,  to  maintain  their  pos- 
session against  the  appellant.  However  that  may  be,  yet,  if 
in  these  operations,  the  late  Duke  committed  any  wrong 
against  the  appellant,  it  is  impossible  that  the  interlocutor  of 
the  Court  can  stand  in  favour  of  the  respondents. 

The  above  is  the  only  consideration  which  the  appellant 
insists  upon  respecting  the  form  of  the  action.  He  never 
said,  that  such  an  action  of  declarator  was  not  competent,  of 
that  the  respondents  had  not  a  sufficient  title  to  pursue  such  a 
declarator  in  their  own  favour.  He  only  contended  and  con- 
tends, that,  being  competent,  it  must  be  viewed  in  its  trot 
nature,  and  not  treated  as  if  it  were  a  different  action  by 
other  parties. 

3d,  The  entail  of  the  Queensberry  estate,  is  a  valid  entail, 
and  in  legal  form  containing  the  usual  prohibitions  of  a  strict 
entail  against  disposition,  or  alienation  in  particular. 

It  is  not  denied  by  the  respondents,  that  this  entail  eon- 
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las  been  duly  registered,  and  is  in  general  in  good  form,  and  the  dure  or 
i  valid  and  effectual  entail.  But  they  say,  that  it  is  narrower  B0CC«D0H 
than  entails  prohibiting  alienation ;  because  though  it  pro-  Montgomery, 
hibits  to  " dispone"  yet  it  does  not  prohibit  to  " alienate." 
The  appellant  conceives  that  this  criticism  is  wholly  un- 
founded ;  and  that  a  prohibition  to  dispone  is  equal  to  a  pro- 
hibition to  alienate  in  the  language  of  Scotland,  and  of  Scotch 
law.  On  this  point,  the  appellant  has  already  produced 
ample  evidence  in  his  former  appeal  case,  which,  as  it  remains 
entirely  undisturbed  by  the  respondents,  it  appears  unneces- 
sary to  repeat.  The  respondents,  unable  to  contradict  this 
evidence,  attempt  to  evade  its  force  by  an  argument,  that 
u  The  term  dispone  has  two  significations,  the  one  strictly 
w  forensic,  the  other  also  occasionally  used  in  law  writings, 
"  and  in  general  discourse  by  Scotchmen  of  the  seventeenth 
"  century.  In  its  forensic  sense,  it  signifies  the  transmission 
w  of  a  right  to  any  heritable  subject,  by  that  form  of  convey- 
"  ance,  termed  a  disposition.  In  its  general  or  popular  sense, 
tt  it  is  synonymous  with  the  word  dispose,  and  consequently 
"  it  is  applied  not  only  to  all  dispositions,  strictly  so  called, 
ft  not  only  to  all  alienations,  but  to  every  act  to  which  a  sub- 
"jectis  affected,  either  as  a  transmission,  incumbrance,  use, 
u  or  arrangement."  And  then  the  respondents  proceed  to 
argue,  that  the  first  of  these  meanings  is  to  be  taken,  because 
entails  are  to  be  strictly  interpreted,  and  because  the  other 
leaning  is  too  wide,  and  would  interfere  with  the  use  or 
management  of  the  entailed  estate. 

But  in  reply  to  this,  it  is  submitted  that  the  evidence  pro- 
duced by  the  appellant  does  by  no  means  go  to  any  extra 
forensic,  or  merely  popular  meaning  of  the  word  dispone ;  but 
to  its  meaning  in  legal  language,  in  the  language  of  the  legisla- 
ture, and  most  particularly  in  the  legal  sense  of  prohibitions  to 
dispone ;  nor  does  that  evidence  go  to  show  that  dispone  has  a 
legal  meaning  in  such  prohibitions  of  the  vague  kind  stated 
ty  the  respondents,  but  that  it  is  equivalent  to  alienate,  mean- 
ing any  transmission  of  right,  in  whole  or  in  part,  out  of  the 
person  prohibited.  This,  and  nothing  else  but  this,  is  the 
leaning  of  the  term  dispone,  in  such  prohibitions  as  is  esta- 
blished by  the  abundant  evidence  exhibited  by  the  appellant. 
And  if  that  be  the  case,  it  matters  nothing,  that  in  one  or  two 
balances  it  may  have  been  used  in  a  vague  and  popular  sense, 
to  designate,  even  use  or  arrangement.  Alienate,  is  also 
oied  sometimes  in  a  popular  way,  to  signify  things  different 
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1819.        from  what  can  be  contemplated  in  prohibitions  to  alienate 
the  ddkb  or  ^ut  ^at  is  not  enough  to  bring  into  doubt  its  legal  meaning 
buooleuch    in  such  prohibitions.    As  to  the  alleged  forensic  meaning  ol 
uoMTooitBBY,  dispone,  the  appellant  is  very  much  at  a  loss  to  know  whal 
*c*         the  respondents  say  is  that  meaning.     Erskine,  in  a  loose 
way,  says,  that  a  disposition  is  a  deed  containing  procuraton 
and  precept.     But  Erskine,  it  is  perfectly  plain,  is  talking  o 
the  ordinary  dispositions  of  land  only,  never  dreaming  o 
defining  all  the  deeds  that  are  contained  under  the  term  di» 
position.     For  it  would  be  ridiculous  to  say,  that  all  lands 
cannot  be  disponed  without  procuratory  and  precept.    It  if 
really  absurd  to  say,  that  because,  in  point  of  fact,  disposi- 
tions containing  the  fullest  possible  conveyance  of  the  feudal 
property  of  lands,  are  the  most  common  dispositions;  and 
that  dispositions  of  that  sort,  are  very  generally  in  view  when 
the  word  disposition  is  used,  vrithout  any  reference  to  its  extent; 
therefore,  the  meaning  of  the  word  is  to  be  limited  to  this 
sort  of  dispositions,  when  it  is  used  without  a  clear  intention 
of  its  having  its  full  extent,  and  applying  to  all  dispositions 
as  in  a  prohibition  to  dispone.     In  order  to  afford  any  argu- 
ment to  the  respondents,  they  should  show,  that  in  forensic 
or  rather  legal  language,  a  prohibition  to  dispone  was  under- 
stood to  mean  only  a  prohibition  to  grant  any  particular  form 
of  deed,   or  in  any  sense  narrower  than   a  prohibition  to 
alienate.     But  that  has  not  been,  and  cannot  be  done.    It  is 
vain,  therefore,  to  say  that  the  prohibition  to  dispone  in  in 
entail,  ought  to  be  taken  in  its  narrowest  sense.     Such  a 
prohibition  has  no  sense  but  one,  which  is  that  of  prohibit- 
ing  all  dispositions,  i.e.,  deeds  of  an  alienative  nature.   The 
respondents  have  referred  to  the  Duntreath  case,  as  an  in- 
stance in   which   a  narrow   technical   meaning  was  taken, 
though  a  popular  meaning  existed,  which  was  only  the  mean- 
ing of  the  entailer.     But  in  that  case  there  was  no  sufficient 
evidence  of  any  such  popular  meaning,  far  less  of  a  legal 
meaning  in  which  the  entailer  had  used  the  word.     If  there 
had,  in  that  case,  been  produced  dozens  of  passages  in  the 
chief  books  of  law,  in  decisions,  and  most  of  all,  in  statutes, 
in  which  the  word  heirs  expressed  the  institute,  there  never 
would  have  been  an  idea  of  such  a  determination  of  thai 
case  as  did  take  place.     It  is  hardly  necessary  to  notice  again 
the  argument,  that  a  prohibition  to  dispone,  prohibits  nothing 
but  deeds  by  the  party  prohibited,  in  which  he  uses  the  word 
dispone.    The  argument  was  formerly  used  in  reference  to 
the  word  alienate ;  and  was,  it  is  believed,  thought  frivolous. 
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[t  is  not  anywise  better  in  relation  to  dispone.    It  is  plain,        1819. 
that  a  prohibition  to  dispone  is  a  prohibition  to  do  the  thing  THB  duke  op 
Usponing,  not  merely  to  use  the  word  dispone,  just  as  every    b™oleuch 
>ther  prohibition  of  the  kind  is  a  prohibition  to  do  the  thing  Montgomery, 
ngnified  by  the  word.     On  this  point,  therefore,  there  can 
be  little  difficulty ;  nor  is  it  necessary  to  go  further  into  argu- 
ment.   There  can,  it  is  thought,  be  no  doubt,  that  the  entail 
if  Queensberry  is  nowise  incomplete,  but  contains  as  broad, 
ind  as  effectual  a  prohibition,  as  if  the  word  alienate  had 
been  used. 

The  above  considerations  derive  additional  force  from  the 
articular  expressions  in  the  entail  of  Queensberry,  wherein, 
it  the  end  of  the  clause  prohibiting  to  dispone  to  contract 
febt,  or  to  alter  the  succession,  there  is  added  the  words, 

*  my  manner  of  way  whatsoever"  And,  in  the  irritant  clause, 
the  irritancy  is  provided  in  case  the  heirs  of  entail  shall  con- 
travene the  conditions  or  provisions  in  "  any  manner  of  way ;" 
the  expression,  in  both  cases,  shewing  that  the  entailer  was 
mxious  to  use  the  words  in  the  broadest  sense,  and  by  no 
means  in  a  sense  limited  to  any  particular  form  or  style  of 
conveyance. 

There  is  no  dispute,  that  this  entail  contains  complete 
prohibitions  against  contracting  debt  and  altering  the  suc- 
cession, particularly  the  former. 

4th,  There  is  added  in  this  entail  a  special  prohibition  of 
tocks  let  for  "  any  longer  space  than  the  setter's  lifetime,  or 
4  nineteen  years,  and  that  without  diminution  of  the  rental, 
'at  the  least,  at  the  just  avail  for  the  time." 

5th,  There  is  further  added,  in  this  entail,  a  special  pro- 
iibition  of  all  deeds  "  in  any  sort,"  whereby  the  tailzied  lands 
tod  estate,  or  any  part  thereof,  "  may  be  affected,"  directly 

*  indirectly.  Which  prohibition  is,  by  the  use  of  the  words 
*in  any  sort,"  and  "directly  or  indirectly,"  expressly  pro- 
vided to  be  of  as  wide  and  comprehensive  signification  as  the 
*ords  can  admit. 

6th,  Such  being  the  nature  of  the  entail,  the  leases  libelled 
»®e  granted  by  the  Duke  of  Queensberry,  in  direct  con- 
tention of  the  general  prohibitions  of  the  entail,  in  respect 
ley  were  granted,  not  for  annual-rent  payable  to  the  heir  of 
atail  having  right  to  the  land,  at  the  time  the  use  and  fruits 
if  it  were  to  be  taken  by  the  tenant,  but  in  great  part,  for  a 
rice  or.  anticipated  rent,  under  the  name  of  grassum,  paid 
)  the  granter,  who  was  not  to  have  right  to  the  land  at  the 
me  the  use  and  profits  of  the  land  were  taken  by  the  tenant. 
vol.  vi.  2  L 
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1819.  Being  so  granted,  the  leases  libelled  are  prohibited  in  on 

the  dukb  or  of  two  ways,  either  as  contracts  or  as  dispositions  or  aliens 

BUCCLBUOH      tions# 
V. 

Montgomery,  The  first  has  been  suggested,  and,  indeed,  forced  upon  th 
appellant  by  the  respondents  themselves,  who  have  strong) 
contended  that  leases  are  not  real  rights. 

Now,  if  this  be  well  founded,  it  follows,  that  leases,  no 
being  real  rights,  but  merely  personal  rights,  or  jura  crediti 
binding  singular  successors  indeed  vi  statuti,  but  binding  the 
heir  of  the  granter  by  representation,  just  as  if  the  statute 
had  never  existed,  i.e.  by  way  of  personal  obligation  ex  tour 
tractu,  then  undoubtedly,  all  leases  are  in  terminis  prohibited 
by  the  prohibition  to  contract  debt  in  the  entail.  For,  it 
never  has  been  disputed,  this  prohibition  in  entails  absolutely 
excludes  all  personal  obligations  whatever,  contracted  by  my 
heir  of  entail  from  affecting  his  successors  (except  in  so  far 
as  it  is  qualified  by  express  exceptions).  And,  in  particokr, 
it  is  contended  by  the  respondents  themselves,  that  an  oblige 
tion  to  grant  a  tack  is  not  effectual  against  an  heir  of  entail; 
Vide  ante,  vol.  and  he  cites  the  case  of  Ker  of  Chatto  to  prove  the  point 
ui.,  p.  809.  rp]^  demonstrates,  that  the  words  of  the  prohibition  to  cob- 
tract  debt,  are  broad  enough  to  exclude  obligations  of  lease, 
as  well  as  any  others,  provided  they  be  truly  personal  oUigft* 
tions.  The  heir  of  entail  being  prohibited  to  contract  any 
debts  or  obligations,  can  never  bind  his  successors  by  any 
such ;  and,  if  leases  be  reducible  into  that  class,  there  can  be 
no  doubt,  that  by  the  express  words  of  the  prohibition,  the 
heir  of  a  strict  entail  is  prohibited  to  grant  any. 

The  second  view  is,  that  the  leases  are  not  personal  rights 
but  real,  which  the  appellant  understood  to  be  the  view  takes 
by  the  Court  of  Session  and  House  of  Lords,  in  the  cases  of 
long  leases  upon  entailed  estates,  and  which  the  appellant) 
therefore,  was  willing  to  take  in  this  case.  In  this  view,  its 
unquestionable,  that  the  lease  is  constituted  by  imparting  to 
the  tenant  a  share  of  the  right  of  property,  for  no  real  rig)* 
can  possibly  be  constituted  any  other  way.  It  is  a  real  right 
to  keep  possession  of  the  land,  and  to  use  and  take  the  firm* 
of  it  for  a  certain  time.  Now,  in  this  view,  leases  must  M 
under  the  prohibition  of  alienation  or  disposition,  because  sB 
grants  of  any  part  of  the  right  of  property  must  fall  unfa 
such  a  prohibition.  In  such  a  prohibition,  the  word  htf 
always  been  used  to  express  any  conveyance  of  any  part  ol 
the  corporeal  subject,  or  of  the  right  thereto. 

In  a  prohibition  of  alienation  or  disposition,  the  obvko 
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meaning  is  to  designate  every  thing,  more  or  less,  which  is  at        *810. 
all  of  the  nature  of  the  alienation,  whether  it  relates  to  the  the  duke  o7 
whole  or  a  part  of  the  corporeal  subject,  or  of  the  right,    buocleuoh 
The  obvious  intention  is  to  preserve  the  subject  and  right  Montgomery, 
entire,  not  merely  to  prevent  it  from  being  conveyed  entirely. 
It  is  plain,  that  if  the  sense  of  alienate  or  dispone  in  any  pro- 
hibition were  otherwise,  it  would  be  absurd.     For  it  would 
leave  it  perfectly  open  to  the  person  prohibited,  to  defeat  the 
prohibition  at  pleasure,  by  alienating  any  part  of  the  subject 
or  right,  however  great,  and  leaving  only  any  part,  however 
small. 

According  to  the  civil  law,  it  appears,  that  a  prohibition  of 
alienation  applied  to  all  transmissions  of  any  part  of  the  real 
right,  vide  the  title  of  the  code  De  Rebus  alienis  non  alien- 
andis,  where  a  rescript  of  Justinian  shows  this. 

In  the  law  of  Scotland,  there  can  be  no  doubt,  that  pro- 
hibitions of  disposition  or  alienation  have  in  Scotland  always 
and  universally  been  regarded  as  sufficient  to  prohibit  any 
transmission  of  the  right  of  property  in  whole  or  in  part,  by 
granting  real  rights  out  of  it.  Thus,  to  pass  over  entails 
and  leases  at  present,  alienation  of  land  is  prohibited  in  Scot- 
land by  persons  on  deathbed ;  where  the  land  is  annexed  to 
the  Crown ;  where  it  belongs  to  persons  who  are  oberati,  or 
to  persons  inhibited  or  interdicted.  In  none  of  these  cases 
was  it  ever  held  competent  to  grant  real  rights  out  of  the 
property,  materially  diminishing  it. 

.  It  is  said,  in  answer  to  this,  that  these  persons  are  not 
merely  prohibited  to  alienate ;  but  also  to  "  affect  or  burden 
their  heritage."  This  is  a  dangerous  argument  for  the  respond- 
ents in  the  present  case,  where  the  heirs  of  entail  are  pro- 
hibited to  do  "  any  deed  in  any  sort,"  whereby  the  land  may 
be  affected  directly  or  indirectly.  But  to  pass  over  that, 
the  answer  of  the  respondents  appears  to  be  erroneous. 

In  judging  whether  any  conveyance  is  an  alienation,  the 
transference  of  the  right  to  the  thing  in  whole  or  in  part  is 
looked  to,  not  the  transference  of  right  or  obligation,  in  rela- 
tion to  the  superior,  or  any  other  person.  Indeed,  it  has  been 
proved  that,  in  Scotch  law,  the  grant  of  any  real  right  was 
distinctly  called  disposition.  Lord  Stair,  it  was  shewn 
throughout,  bestowed  that  appellation  on  transmission  of  any 
real  right,  by  transmission  of  part  of  the  right  of  property. 
And  the  Scotch  statutes  use  the  same  phraseology. 

Such  being  the  case  in  general,  why  should  not  such  pro- 
hibitions apply  to  leases  as  to  other  real  rights  ?    Leases  are 
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1819.        real,  and  they  convey  out  of  the  granter  for  a  time,  which 

the  dukb  of  may  be  ver7  l°ngj  almost  the  whole  right  of  property.    They 

buccleuch    transfer  to  the  tenant  the  right  of  property  in  the  fruits,  be- 

. Montgomery,  fore  they  are  separated  from  the  solum,  and  while  still  part 

of  the  landed  right ;  and,  in  some  cases,  as  in  leases  of  mines, 

quarries,  coal-pits,  &c,  they  give  him  a  right  to  take  away, 

as  his  own  property,  part  of  the  solum  itself.     Of  all  grants 

of  real  right  out  of  the  property,  leases   seem   to  be  most 

plainly  alienations. 

7th,  A  great  many  of  the  leases  in  question,  were  granted 
for  a  term  of  endurance  prohibited  by  the  provisions  of  the 
tailzie.  The  special  clause  respecting  tack,  prohibited  the 
heirs  from  setting  tacks  or  rentals  "  of  the  said  lands  for 
"  any  longer  space  than  the  setter's  lifetime,  or  for  nineteen 
"  years."  This  prohibition  obviously  extended  to  tacks,  in 
whatever  form  constituted,  by  which  a  right  of  lease  for  a 
longer  term*  than  that  specified,  might  be  constituted.  In 
short,  it  did  not  apply  to  one  form  of  instrument  more  than 
another ;  but  it  obviously  meant,  a  specific  term  of  endur- 
ance, not  exceeding  nineteen  years. 

In  like  manner,  an  obligation  followed  by  possession  to 
grant  a  tack  which  should  endure  for  the  life  of  the  granter, 
and  for  nineteen  years  after  the  term  immediately  preceding 
his  death,  equally  fell  under  the  prohibition,  because  it  is 
triti  juris,  that  an  obligation  to  grant  a  lease,  followed  by 
possession,  constitutes  a  right  of  lease ;  on  this  point,  it  is 
sufficient  to  refer  to  the  opinion  of  Lord  Stair,  B.  ii.,  tit  9, 
§  6.    The  Duke,  in  order  to  make  these  leases  extend  to 
both  these  periods,  that  is,  to  his  own  liferent,  and  for  nine- 
teen  years,  granted   the   obligation   to   renew  these  leases 
for  nineteen  years  annually.     The  grassums  were  paid  as 
applicable  to  leases  to  endure  for  his  own  life,  and  nineteen 
years  after  his  death,  and,  therefore,  they  were  granted  for 
a  longer  period  than  nineteen  years,  or  the  Duke's  lifetime. 

8th,  Laying  aside,  at  present,  the  effect  of  the  obligation 
to  renew,  as  itself  constituting  in  each  case  a  right  of  lease, 
and  looking  only  to  the  special  grants  of  leases  for  nineteen 
years,  as  the  only  rights  of  lease  affecting  the  lands  at  the 
death  of  the  Duke,  the  tacks  so  let,  were  not  let  without 
diminution  of  the  rental,  c  at  the  least,  at  the  just  avail  for  the 
time.'  In  the  first  place,  it  must  be  admitted,  that  those  tacks 
which  do  not  even  pretend  to  reserve  any  more  than  the 
old  rent,  a  rent  confessedly  quite  inadequate,  were  certainly 
not  let  "  at  the  least,  at  the  just  avail  for  the  time."    But  it 
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is  said,  that  they  were  let  without  diminution  of  the  rental,  181g- 
and  that  this  is  sufficient,  though  they  be  not  let  at  the  just  THB  DURB  or 
avail  for  the  time.  These  words,  "  without  diminution  of  bwclbu<>h 
u  the  rental,"  have  been  argued  to  admit  of  two  meanings, —  Montgomery  , 
1st,  Without  taking  less  than  the  rent,  by  the  lease  to  expire. 
2d,  Without  making  the  rental  or  value  of  the  estate  less 
by  the  tack,  than  it  would  have  been  without  it.  The  latter 
is  certainly  the  most  literal,  as  well  as  the  most  reasonable 
meaning ;  and  whatever  may  be  said  as  to  the  possibility  of 
adopting  the  former,  it  certainly  is  impossible  to  deny  that 
the  latter  may  be  the  meaning.  Now,  if  that  meaning  be  in 
itself  probable,  it  appears  clear  that  it  must  be  adopted,  when 
the  words  "  at  the  least,  for  the  just  avail  for  the  time,"  are 
added.  For  these  words  explain  the  meaning  of  the  words, 
M  without  diminution  of  the  rental."  Shewing  that,  if  a  fair 
rent  for  the  time  is  taken,  then  the  rental  will  not  be  held 
diminished.  This  appears  the  most  consistent  and  rational 
explanation  of  the  clause.  The  antecedency  of  an  uncertain 
quantity,  has  no  necessary  effect  in  taking  away  the  proper 
meaning  of  the  words,  "  at  the  least,"  as  expressive  of  some- 
thing, than  which  nothing  should  be  less.  This  appears  in 
the  definition  cited  by  the  respondents  themselves,  from  Dr 
Johnson,  "  At  the  lowest  degree."  It  is  provided  at  the 
lowest  degree,  the  just  avail  for  the  time  shall  be  taken. 
Under  such  a  provision  then,  can  it  be  said,  that  something 
is  to  be  taken  lower  than  the  lowest  ?  In  poetry,  there  may 
he  found,  in  the  lowest  deep,  a  lower  deep  ;  but  this  cannot 
well  be  done  in  reality. 

9th,  The  Duke,  wjiile  he  took  these  grassums,  neglected 

to  relieve  the  rent,  which  he  reserved  to  the  heirs  of  entail 

j     from  the  legal  burdens  payable  on  account  of  these  grassums, 

i    thereby  directly  imposing  these  burdens  upon  this  reserved 

»    vent,  and  so  diminishing  the  rental. 

Pleaded  for  the  Respondents. — 1st,  The  present  action  of 
declarator  is  a  competent  form  of  process  for  trying  the 
validity  of  the  leases  granted  by  the  late  Duke  of  Queens- 
berry,  on  the  Queensberry  estate.    The  respondents  have 
a  sufficient  interest  to  entitle  them  to  use  this  process ;  and, 
it  is  not  necessary  that  the  tenants  should  be  parties  to  it. 
And  from  the  nature  of  the  conclusions,  and  the  interest 
which  entitles  the  respondents  to  insist  in  this  action,  they 
must  have  right  to  use  every  argument  in  support  of  the 
leases  which  may  be  competent  to  the  tenants  as  third  parties, 
onerously  contracting. 
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1819.  2d,  There-can  be  no  fraud  against  an  entail,  independent 

of,  or  as  distinguished  from,  the  infringement  of  any  express 
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bucclbuch    prohibition ;  and,  therefore,  unless  it  can  be  shown  that  the 


V. 


Montgomery,  leases  granted  by  the  late  Duke  of  Queensberry,  are  ex- 
pressly  prohibited  by  the  entail,  he  must  have  possessed  the 
legal  power  to  grant  them.  It  has  been  an  established  maxim 
ever  since  deeds  of  entail  were  known  in  Scotland,  that  they 
are  strictissimi  juris,  an  expression  which  imports  that  all  the 
conditions  and  restrictions  which  they  impose  on  the  heir 
in  possession,  are  to  be  interpreted,  so  as  to  impose  no  greater 
restraint  than  the  words  used  clearly  and  necessarily  express; 
and  that  where  these  are  in  any  respect  ambiguous,  that 
meaning  must  be  adopted  which  is  most  favourable  to  liberty. 
The  intention  to  impose  restrictions  and  limitations,  is  not 
to  be  gathered,  by  inference  or  implication,  from  other  parts 
of  the  deed,  and,  however  apparent,  it  is  of  no  avail,  unless 
it  is  expressed  in  clear,  proper,  precise,  and  unambiguous 
terms.  Lord  Braxfield  laid  it  down  in  the  Duntreath  case, 
in  regard  to  the  terms  of  prohibitory  clauses  in  entails,  thus : 
— "He  who  means  to  limit  his  heirs,  must  do  it  in  such 
"  explicit,  apt,  and  proper  terms,  that  no  man  who  reads  can 
"  doubt.  In  questions  of  this  kind,  parties  are  not  left  at 
"  liberty  to  argue  from  intention.  If  that  intention  is  not 
"  expressed  in  clear  and  unambiguous  terms,  it  can  have  no 
"  effect.  All  acts,  however  inconsistent  with  the  general  pur* 
u  pose  of  the  settlement,  or  contrary  to  the  clear  intention  of  the 
u  entailer,  not 'expressly  and  in  legal  technical  language  pro- 
"  hibited,  are  within  the  power  of  an  heir  of  entail,  as  well 
"  as  effectual  against  the  estate.  No  aid  whatever  can  be 
"  drawn  from  other  points  of  the  deed,  from  its  general  scope 
"  and  purpose,  or  from  the  intention  of  the  maker,  however 
"  clearly  to  be  gathered  from  the  deed." 

To  these  authorities,  the  respondents  might  add,  if  it  were 
necessary,  the  opinions  of  every  eminent  lawyer  or  judge, 
down  to  the  present  time;  and  they  might  cite  decisions 
without  number,  all  proceeding  on,  and  governed  by,  this 
rule. 

But,  if  it  is  the  rule  of  law,  that  entails  are  to  be  strictly 
interpreted,  and  that  fetters  are  not  to  be  reared  up  by  in- 
ference and  implication,  it  appears  to  the  respondents  to  be 
a  necessary  consequence,  that  there  can  be  no  fraud,  unless 
where  ah  express  prohibition  is  infringed.  In  this  case  there 
is  no  express  prohibition  against  granting  leases,  nor  is  there 
any  express  prohibition  against  taking  grassums;  yet,  if  the 
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appellant's  argument  is  to  prevail,  these  prohibitions  are  to        181^ 
be  implied,  that  is,  they  are  to  be  inferred  from  the  pro-  THe  duke  or 
hibition   to  dispone,  and  thus,  prohibitions  in  violation  of   BUCC£El,C11 
the  strict  rule  of  interpretation,  are  to  be  reared  up  by  im-  montgomeby, 
plication. 

The  appellant  has  referred  to  instances  of  implied  pro- 
hibition. But,  it  is  not  in  consequence  of  an  implied  pro- 
hibition, that  the  heir  of  entail  cannot  sell  wood  to  be  cut 
after  his  death,  because  the  reason  of  this  is  founded  on  a 
totally  different  principle.  Until  the  wood  is  cut,  the  con- 
tract remains  a  mere  personal  obligation  on  the  seller.  The 
trees,  while  they  remain  growing,  are  pars  soli,  and  as  such, 
become  the  property  of  the  succeeding  heir,  the  moment  his 
predecessor  dies ;  and  as  he  is  in  no  way  liable  for  the  per- 
sonal obligations  of  his  predecessor,  he  is  not  obliged  to  suffer 
his  property  to  be  touched.  The  true  criterion  by  which  to 
judge  of  the  principle  on  which  such  cases  rest,  is  to  suppose 
that  an  unlimited  proprietor  had,  after  making  such  a  con- 
tract, transferred  the  estate  by  sale,  without  taking  the 
purchaser  bound  to  fulfil  the  contract.  The  moment  the 
purchaser  took  infeftment  in  the  lands,  the  whole  growing 
wood  became  his  property ;  and  having  nothing  to  do  with 
the  contract,  he  could  not  have  been  called  on  to  fulfil  it. 

3d,  But  the  late  Duke  did  not,  by  the  leases  which  he 
granted,  contravene  the  prohibitions  contained  in  the  leasing 
clause  of  the  entail.  The  heir  of  entail  is  allowed  to  let 
leases  for  his  own  lifetime  for  any  period  not  exceeding  nine- 
teen years ;  of  course,  every  lease  for  the  exact  space  of  nine- 
teen years,  is,  where  not  objectionable  on  other  grounds, 
within  the  powers  of  the  heir,  and  cannot  import  a  contra- 
vention. But,  with  the  exception  of  a  few  building  leases 
for  ninety-nine  years,  the  whole  leases  on  the  estate,  and  the 
whole  of  those  to  which  the  declarator  has  a  reference,  are 
for  a  period  of  nineteen  years,  and  nothing  more.  And, 
though  there  was  an  obligation  to  renew  these  annually,  yet 
y  these  obligations  regard  only  a  lease  for  nineteen  years  and 
nothing  more,  so  that  these  leases  are  not  in  fraud  of  the 
entail,  in  so  far  as  their  endurance  is  concerned. 

Then,  again,  in  regard  to  that  part  of  the  leasing  clause 
which  has  reference  to  the  rent  or  rental,  the  entail  directs 
that  the  leases  should  be  granted  "  without  diminution  of  the 
"  rental)  at  the  least,  at  the  just  avail  for  the  time,"  the  mean- 
ing which  the  respondents  have  affixed  to  these  words,  and 
trhieh  a  great  majority  of  the  Judges  of  the  Court  of  Session 
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1819.        have  concurred  in,  thinking  the  only  rational  and  just  mean- 


thb  duke  of  *n8  **>  ^at  tae  ^rm  saaU  be  let>  no*  under  the  last  rent,  bat 
buocleuch    if  that  rent  cannot  be  obtained,  then  they  shall  be  let  at  the 
MowTooMBRT,  just  avail  for  the  time,  that  is,  the  rent  shall  be  lowered  as 
c*         little  as  possible  below  the  last  rent. 

It  has  been  alleged  by  the  appellant,  that  in  all  the  leases 
in  question,  there  has  been  an  actual  diminution  of  the  rental, 
because,  under  the  previous  leases,  the  late  Duke  drew  not 
only  the  annual  rent,  but  a  grassum  besides,  and  in  fixing 
the  present  rent,  no  allowance  or  increase  was  made  on 
account  of  the  grassum.  In  support  of  this  view  of  the 
matter,  reference  is  also  made  to  the  practice  in  valuations 
.  of  teinds,  where  grassums  are  taken  into  account  as  well  as 
rents. 

In  answer  to  this  argument,  the  respondents  may,  in  the 
first  place,  observe,  that  it  proceeds  on  the  assumption  that 
grassum  is  rent,  and  of  course  that  it  is  an  anticipation  of  a 
part  of  the  rent,  made  at  the  commencement  of  the  lease. 
But,  were  this  proposition  even  made  out,  it  would  not  follow 
that  the  leases  could  be  set  aside.  There  is  no  prohibition 
or  irritancy  in  the  entail,  directed  against  an  anticipation  of 
rent ;  such  an  anticipation,  therefore,  imports  no  contraven- 
tion. It  is  not,  indeed,  effectual  against  the  succeeding 
heir ;  but  this  arises,  as  has  been  shown,  not  from  its  being 
forbidden,  but  because  the  tenant  has  no  right  to  the  benefit 
of  the  statute  1449,  without  paying  his  full  rent.  The  only 
consequence,  therefore,  of  such  an  anticipation  would  be,  that 
the  tenant  would  be  obliged  to  pay  over  again  to  the  appel- 
lant such  part  of  the  anticipated  rent  as  corresponds  to  the 
period  since  the  late  Duke's  death,  or,  in  other  words,  that  the 
respondents  would  be  obliged  to  pay  the  appellant  such  a  pro- 
portion of  each  grassum,  as  corresponds  to  the  period  of  the 
lease  which  remained  to  run  at  the  time  of  his  succession. 

But,  in  the  second  place,  there  is  no  ground  for  saying 
that  a  grassum  is  anticipated  rent.  The  two  things  are 
plainly  and  essentially  different.  Rent  is  an  annual  payment 
to  be  made  by  the  tenant  during  his  possession ;  grassum » 
the  price  or  consideration  given  for  a  beneficial  lease. 

4th,  The  general  prohibition  to  dispone.,  can  have  no  refer- 
ence, to  leases,  and,  therefore,  it  follows,  that  it  is  quite  im- 
material to  inquire  whether  the  word  "  dispone"  be  equivalent 
to  the  word  " alienate"  because,  supposing  the  special  clause 
here  in  dispute  had  not  existed,  the  respondents  conceive 
that  it  is  easy  to  prove  that  a  lease  of  ordinary  duration, 
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whether  let  for  a  grassum  or  not,  would  not  have  been  struck        1819. 
at  by  the  general  prohibition.     Such  an  inquiry,  it  is  humbly  THB  DUKB  OP 
conceived,  would  not  have  been  necessary,  had  not  the  ap-   bucolbuoh 
pellant,  among  other  arguments,  maintained  this  extraordinary  movtgombbt, 
proposition,  that  a  lease  of  any  endurance,  whether  with  a  °* 

grassum  or  not,  is  an  alienation,  and,  consequently,  that 
every  entailed  proprietor  in  Scotland,  is  in  the  constant 
practice  of  contravening.  But,  the  respondents  maintain,  1st, 
That  leases  of  ordinary  duration  are  not  alienations;  2d, 
That  the  taking  a  grassum  does  not  convert  a  lease  into  an 
alienation ;  and  3d,  that  even  supposing  that  to  grant  a  lease 
is  to  alienate,  it  is  not  to  dispone,  these  terms  not  being 
synonymous,  according  to  the  construction  applicable  to 
entails. 

1st,  That  leases  of  ordinary  endurance  were  ever  accounted 
alienations,  is  an  assumption  made  in  direct  contradiction  to 
every  authority  in  the  law. 

The  whole  series  of  texts  brought  forward  in  the  Wakefield 
case,  to  prove  that  a  long  lease  is  an  alienation  or  quasi 
alienation,  prove  by  necessary  implication  that  a  lease  of 
ordinary  endurance  is  not  so.  When  Balfour  says,  "  a  grant  p.  201. 
"  of  lands  for  certain  years,  and  until  a  loan  be  paid,  is  no- 
"  wise  to  be  understood  a  tack  and  assedation,  but  rather  a 
"  kind  and  sort  of  alienation ;"  it  follows,  that  he  considered 
a  tack  or  lease  in  the  general  case  to  be  something  different 
from  an  alienation.  Sir  Thomas  Craig  repeats  the  same 
observation  : — "  Non  autem  est  assedatio,  se  ad  certos  annos  p.  279. 
u  locatio  fit,  quibus  finitis,  duratura  semper  donee  pecunia, 
"  quam  fortasse  dominus,  a  colono  mutuam  acceperat  repen- 
"  datur ;  sed  species  quaedam  alienationis."  He  afterwards 
adds : — "  Qui  alienare  in  jure  prohibentur,  neque  ad  novem 
"  decim  annos  neque  pro  vita  assedare  queant."  It  is  impossible 
to  make  a  more  marked  distinction  betwixt  an  alienation  and 
a  lease  of  ordinary  endurance. 

Mackenzie  observes,  that  "possession  is  the  same  thing 
"  to  tacks,  that  seisins  are  to  alienations,"  an  absolute  solecism  Obs.onStat. 
if  all  tacks  are  alienations.  Lord  Stair  expressly  says,  that  *^t  y.Yeos.) 
"  tacks  in  the  ordinary  extent  thereof,  are  not  alienations." 
The  same  thing  is  repeated  by  all  later  authors.  In  the 
Wakefield  case,  President  Campbell  observed: — "My  opinion 
u  is  just  that  of  all  your  Lordships.  All  of  us  know,  1st, 
u  That  a  lease  may  be  granted  by  an  heir,  which  is  no  alien- 
u  ation ;  and,  2d,  That  a  lease  may  be  granted,  which  is 
"  really,  substantially,  and  truly  an  alienation.     Now,  it  is 
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1819.        "  unnecessary  for  me  to  bring  under  your  Lordships'  view, 

the  dukb  o»  "  examples  of  the  two   extremes,  because  they  must  be 

bucclbdoh    «  obvious ;  for  leases  of  one  year  or  two  years,  or  in  Craig's 

montgombby,  "  time,  for  ten  years,  or  in  the  present  day  for  nineteen  years, 

*°*        "  are  not  alienations." 

The  appellant's  doctrine,  therefore,  is  not  only  contra- 
dicted by  every  authority,  but  absurd  in  itself.  If  every 
lease  were  an  alienation,  then  no  heir  of  entail  could  derive 
any  rent  from  letting  the  farms  on  the  estate,  and  he  would 
be  left  to  farm  the  whole  estate  himself,  or  to  let  it  from  year 
to  year,  at  little  better  than  an  elusory  rent. 

2d,  But  if  a  lease  is  not  an  alienation  in  itself,  a  grassum 
can  never  make  it  one.  The  tenant  who  pays  a  grassum 
does  not  obtain  a  right  of  a  higher  description,  more  real  in 
its  nature,  or  more  ample  in  its  effects,  than  the  tenant  who 
pays  a  rack  rent.  He  gives,  in  return,  no  doubt,  a  different 
consideration ;  but  the  question,  alienation  or  not  ?  depends 
on  the  nature  of  the  right  transferred,  not  on  the  cause  of 
transference. 

3d,  But,  even  if  it  were  proved  that  to  let  a  grassum  lease 
is  to  alienate,  it  will  not  follow  that  it  falls  under  the  pro- 
hibition to  dispone,  because  to  dispone  and  to  alienate  are 
not  synonymous. 

It  has  been  mentioned,  that  long  leases,  or  leases  of  such 
endurance   as  to  approach  to  emphyteutic  contracts,  have 
been  termed  alienations  by  all  our  writers.     They  have  beea. 
considered  as  rights  of  ownership,   and,  therefore,  a  word- 
expressive  of  a  grant  of  ownership,  has  been  applied  to  thersc 
constitution. 

The  term  "  dispone"  has  two  significations ;  the  one  strictl^2 
technical,  the  other  used  occasionally  in  law  writings  and  i^K 
general  discourse  by  Scotchmen  of  the  seventeenth  centurj^ 
In  its  strict  technical  sense,  it  signifies  the  transmission  c^ 
a  right  to  an  heritable  subject  to  that  form  of  conveyanc^^ 
termed  a  disposition,  and  in  which  the  granter  makes  use  c^^ 
the  word  "  dispone,"  in  conveying  the  right.  In  its  general 
and  popular  sense,  it  is  synonymous  with  the  English  wor^ 
dispose ;  and  is  consequently  applied,  not  only  to  all  dispo^^ 
sitions,  strictly  so  called — not  only  to  all  alienations — but  t^ 
every  act  by  which  a  subject  is  affected,  either  as  to  trans^— 
mission,  incumbrance,  use,  or  arrangement.  The  appellanu  ^ 
has,  with  great  labour  and  research,  collected  together  ^ 
mass  of  authority,  to  prove  that  dispone  is  the  same  witC* 
dispose  of,  and  disposition  the  same  as  disposal*    But  it  goe^ 
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do  way  to  solve  the  question,  as  it  still  remains  to  be  con-        18Ig- 
sfclered  in  which  of  these  two  acceptations,  the  popular  of  the  Thb  dum  or 
technical,  the  word  must  be  taken  in  construing  a  Scotch    BU00JK0CI1 
entail.  Montgomery, 

The  interpretation  which  the  Court  of  Session  has  put  on 
the  prohibitory  clause  of  this  entail,  is  proved  to  be  correct, 
by  the  practice  and  understanding  of  the  country  for  centuries 
back,  in  cases  where  lands  have  been  possessed  under  a  pro- 
hibition to  alienate  or  to  diminish  the  rental.  It  is  proved  to 
be  correct  by  the  practice  in  the  present  entail  for  fifty  years 
after  it  was  made,  by  the  universal  practice  of  other  entails, 
containing  similar  prohibitions,  and  by  various  decisions  of 
the  Supreme  Court. 

After  hearing  counsel  upon  the  appeal  of  Charles  William,  Jjjjjjj^ 
Duke  of  Buccleuch  and  Queensberry,  which  was  brought  of  Lordi. 
into  this  House  on  the  17th  February  1818,  and  which 
has  since  been  revived  in  the  name  of  Walter  Francis, 
now  Duke  of  Buccleuch  and  Queensberry,  and  in  the 
name  of  Henry  James,  Lord  Montagu,  and  the  Hon- 
ourable Charles  Douglas,  as  his  tutors,  complaining  of 
an  interlocutor  of  the  Lords  of  Session  in  Scotland,  of 
the  Second  Division  of  the  5th,  and  signed  the  10th  of 
February  1818,  and  praying  that  the  same  might  be 
reversed,  varied,  or  amended.  As  also  upon  the  answer 
of  Sir  James  Montgomery  and  others.  And  consider- 
ation being  had  on  what  was  offered  on  either  side  in 
this  cause:  It  is  ordered  and  adjudged  by  the  Lords, 
that  the  said  interlocutor  complained  of  in  the  said  appeal 
be,  and  the  same  is  hereby  reversed :  And  the  Lords 
find,  that  William,  late  Duke  of  Queensberry,  had  not 
power,  by  the  entail  founded  on  by  the  parties  in  this 
cause,  to  grant  tacks  for  terms  of  years,  partly  for  yearly 
rent,  and  partly  for  a  price  or  sum  paid  to  the  Duke 
himself;  and  that  tacks  granted  by  him  upon  surrender 
of  former  tacks  which  had  been  granted,  partly  for 
yearly  rent,  and  partly  for  prices  or  sums  paid  to  the 
Duke  himself,  ought  to  be  considered  as  partly  granted 
for  prices  or  sums  paid  to  the  Duke,  and  that  such 
tacks  ought  not  to  be  considered  as  let  without  diminu- 
tion of  the  rental,  or  at  the  just  avail,  and  are,  therefore, 
to  be  considered  as  between  the  persons  claiming  under 
the  entail,  as  tacks  which  he  had  not  power  to  grant  by 
such  entail.    And  it  is  further  ordered,  that  with  this 
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finding  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and 
consistent  with  this  finding. 

For  the  Appellant,  Alex.  Maconochie,  R.  Giford,  John  Bell, 

J.  H.  Mackenzie. 
For  the  Respondents,  Sir  Saml.  Romilly,  Geo.  CVaiwfoto, 

Alex.  Irving. 


The  Duke  of  Buccleuch  and  Queens- 
berry,  Appellant; 

John  Hyslop,  Tenant  in  Halscar,     .         .       Respondent 

House  of  Lords,  12th  July  1819. 

[Halscar.] 

Entail — Prohibitory  Clause — Permissive  Clause  to  Gbaw 
Leases — Contravention — Act  1449,  c.  17. — A  reduction  wis 
brought  by  the  appellant,  to  set  aside  a  lease  granted  by  the 
late  Duke  of  Queensberry,  on  the  ground  that  it  was  granted  in 
contravention  of  the  prohibitions  in  the  said  entail ;  that  it  wtf 
granted  for  the  whole  period  of  the  Duke's  life,  and  for  nineteen 
years  after  his  death,  and,  consequently,  for  a  longer  period 
than  was  permitted  by  the  entail ;  that  the  farm  was  not  let  at 
the  just  avail  at  the  time;  and  that  it  was  let  with  diminution 
of  the  rental.  The  tenant  contended  that  he  bad  entered  into 
possession,  and  put  out  large  sums  on  the  faith  of  the  lease,  and 
that  the  same  was  entered  into  on  his  part  in  bona  fidt,  and  the 
action  against  him  was,  therefore,  irrelevant,  his  lease  being 
protected  by  the  Act  1449,  c.  17.  The  Court  of  Session  At- 
tained the  defences,  and  assoilzied  the  tenant.  In  the  Hon* 
of  Lords  this  judgment  was  reversed. 

This  was  an  action  of  reduction  raised  by  the  Duke  of 
Buccleuch  and  Queensberry,  against  one  of  the  tenants  in 
the  leases  granted  by  the  late  Duke  of  Queensberry,  as  fall? 
detailed  in  the  previous  appeal.  He  had  been  all  his  lifetime 
on  the  farm.  In  the  year  1786,  he  had  obtained  a  lease  for 
nineteen  years,  of  the  farm  of  Halscar,  for  a  rent  of  £80  p# 
annum,  and  a  grassum  of  £36.  In  the  year  1797,  this  lease 
was  renewed  for  nineteen  years,  at  the  same  rent,  but  upon 
payment  of  a  grassum  of  £28.  In  1803  he  procured  a  lease 
of  the  same  farm  for  nineteen  years,  at  the  yearly  rest  of 
£30,  the  old  lease  then  being  unexpired ;  and,  besides,  there 
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was  granted  an  obligation  by  the  Duke  to  renew  this  last        1819. 
lease  to  the  respondent  annually,  for  the  same  period  of  nine-  THE  DUKB  OF 
teen  years.  buooleuch 

The  action  of  reduction  was  brought  by  the  appellant  to  hyslop. 
set  aside  the  last  mentioned  lease,  as  null  and  void,  and  as 
having  been  granted  in  contravention  of  the  conditions  con- 
tained in  the  entail  (quoted  in  the  preceding  appeal),  the 
said  lease  being,  in  fact,  granted  both  for  the  whole  period 
of  the  Duke's  life,  and  for  nineteen  years  after  his  decease, 
and,  consequently,  for  a  longer  period  than  was  allowed  by 
the  said  entail;  also  that  the  farm  was  not  let  at  Hie  just 
avail  at  the  time ;  as,  instead  of  £30  per  annum,  it  would,  if 
let  at  the  just  avail  at  the  date  of  the  lease,  have  let  at  £130 
yearly ;  and  that,  besides,  the  farm  was  let  with  diminution  of 
the  rental. 

The  respondent  stated,  in  regard  to  the  lease  1803,  that  no 
grassum  was  paid ;  and  whatever  question  there  might  arise 
between  the  executors  upon  the  Duke's  powers  under  the  en- 
tail, he,  the  tenant,  could  not  be  affected  by  that  question. 
He  had  no  concern  with  the  Duke's  management  or  mis- 
management of  his  estate,  nor  was  he  privy  to  any  of  his 
contraventions,  or  alleged  frauds.  Under  his  lease  he  ac- 
quired possession,  put  out  large  sums  on  the  faith  of  it,  and 
the  only  question  here  was?  Whether  the  real  right  which  he 
possessed  under  a  contract  strictly  onerous,  could  be  reduced 
as  not  within  the  powers  of  the  entail.  He  concluded  that, 
as  against  him,  the  action  was  irrelevant. 

The  Lord  Ordinary  made  avizandum  to  the  Court  with 
this  and  the  other  action.  The  Court,  of  this  date,  pronounced  Mar#  7>  1816% 
this  interlocutor:  "The  Lords  having  advised  the  mutual 
"  informations  for  the  parties,  with  the  writs  produced,  and 
"  heard  the  counsel  for  the  parties,  viva  voce,  sustain  the 
"  defences,  assoilzies  the  defender,  and  decern ;  find  the  de- 
"  fender  entitled  to  his  necessary  expenses,  and  allow  an 
u  account  thereof  to  be  given  in."  • 

Against  this  interlocutor  the  present  appeal  was  brought  to 
the  House  of  Lords. 

After  hearing  counsel,  on  Monday  the  24th  day  of  February  july  10>  1817# 
last,  upon  this  appeal,  complaining  of  an  interlocutor  of  Judgment  of 
the  Lords  of  Session  of  the  Second  Division,  of  7th,  and  mtoYappeai. 
signed  the  8th  of  March  1816.    And  consideration  being 
had  yesterday  and  this  day,  of  what  was  offered  on  either 
side  in  this  cause,  it  is  ordered  by  the  Lords  Spiritual 
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1819.  and  Temporal,  in  Parliament  assembled,  That  the  sai*g 

cause  be  remitted  back  to  the  Court  of  Session  in  Sco^, 
land,  to  review  generally  the  interlocutor  complained  %rf 
in  the  said  appeal,  with  reference  to  all  and  each  of  the 
grounds  upon  which  the  appellant  has  alleged  that  the 
tack  to  which  the  cause  relates,  ought  to  be  reduced,  in  i 
question  between  the  appellant  and  the  lessee,  as  raci, 
after  the  Court  shall  have  first  reviewed  the  interlocutor 
complained  of,  in  the  cause  between  the  Duke  of  Boo- 
cleuch  and  Sir  James  Montgomery  and  Others,  execnton 
and  trust-disponees  of  the  late  Duke  of  Queensbeny, 
deceased,  in  pursuance  of  a  remit  to  the  said  Court,  in 
the  said  cause,  of  even  date  herewith :   And  it  is  further 
ordered,  That  the  Court  to  which  this  remit  is  made,  do 
require  the  opinion  of  the  Judges  of  the  other  Division, 
in  the  matters  and  questions  of  law  in  this  case,  in  writ- 
ing ;  which  Judges  of  the  other  Division  are  so  to  give 
and  communicate  the  same :  And  after  so  reviewing  the 
said  interlocutor  complained  of,  the  said  Court  do,  and 
decern  in  this  cause  as  may  be  just. 

The  cause  having  thus  returned  to  the  Lords  of  Session  of 
the  Second  Division,  their  Lordships  appointed  memorials  to  be 
prepared,  printed  and  boxed,  to  the  Judges  of  both  Divisions 
of  this  Court,  and  also  the  Judges  of  the  Outer  House,  fcr 
their  opinions.  And  when  this  was  done,  on  considering  the 
memorials  for  the  patties,  with  these  opinions,  the  Lords  of 
the  Second  Division  pronounced  the  following  interlocutor: 
Feb.  5, 1818.  "  The  Lords  having  resumed  consideration  of  the  petition  tat 
"  the  Duke  of  Buccleuch,  with  the  remit  from  the  House  of 
"  Lords  referred  to,  and  advised  the  same,  with  the  mututl 
"  memorials  for  the  parties,  and  opinions  of  the  Judges  re- 
"  quired  by  the  interlocutor  of  the  12th  day  of  November 
"  last,  with  the  alteration  on  the  opinion  of  Lord  Cringletiey 
u  given  in  by  his  Lordship,  and  heard  the  counsel  for  the 
"  parties  viva  voce;  and  having  reviewed  generally  the  inte*- 
tt  locutor  complained  of,  in  another  appeal,  in  the  cause  be- 
u  tween  the  Duke  of  Buccleuch  and  Sir  James  Montgomery 
"  and  others,  executors  and  trust-disponees  of  the  late  Dub 
"  of  Queensbeny,  deceased ;  sustain  the  defences,  assoilA 
"  the  defender,  and  decern ;  allow  the  pursuer  to  give  in  * 
"  minute  of  what  was  stated  by  his  counsel  at  the  bar,  with 
"  regard  to  what  had  been  mentioned  in  the  memorial  for  the 
"  defender,  respecting  the  rental  of  the  estate  of  Queensbeny, 
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"  and  the  defender  to  answer  it ;  find  the  defender  entitled  to        1819. 
"  his  necessary  expenses,  and  allow  an  account  thereof  to  be  THB  DUKE  0J, 
u  given  in."  buoolbuoh 

Against  this  interlocutor  the  present  appeal  was  brought  to      hyslop. 
the  House  of  Lords. 

Pleaded  for  the  Appellant  * — 1st,  By  the  prohibitions  against 
selling,  disponing,  and  affecting  or  burdening  the  estate,  the 
late  Duke  of  Queensberry  was  disabled  from  granting  leases, 
not  let  in  the  ordinary  administration  of  the  estate,  nor  for 
annual  rents,  payable  to  the  heir  substitute,  having  right  to 
the  lands  at  the  time  the  uses  and  fruits  of  them  were  to  be 
taken  by  the  tenants ;  but  which  were  granted  in  great  part 
for  the  anticipated  rents,  under  the  name  of  grassums,  paid  to 
his  Grace  himself,  who  was  not  to  have  right  to  the  estate, 
when  the  uses  and  fruits  of  it  were  to  be  so  taken.  Among 
the  vast  number  of  leases  constituted  in  this  manner,  con- 
trary to  the  prohibitions  of  the  tailzie,  was  the  lease  in  ques- 
tion, to  the  respondent.  The  respondent,  in  the  year  1786, 
obtained  a  lease  for  nineteen  years  of  this  farm,  for  an  annual 
rent  of  £30,  and  a  grassum  of  £36.  In  the  year  1797,  that 
lease  was  renewed  for  nineteen  years,  at  the  same  rent,  but 
upon  payment  of  a  grassum  of  £28.  It  was,  therefore,  pro- 
hibited by  the  terms  of  the  entail,  and  rendered  void  by  the 
provisions  of  that  deed. 

2d,  The  late  Duke  of  Queensberry  was  prohibited  from 
granting  leases  of  a  longer  duration,  than  either  for  his  own 
life,  or  for  nineteen  years ;  but  the  lease  in  question  having 
been  constituted  by  an  obligation  to  grant  a  lease  for  nine- 
teen years,  and  to  renew  the  same  annually  for  the  same 
space,  each  year  of  the  Duke's  life ;  and  that  obligation  being 
followed  by  possession,  was,  by  the  law  of  Scotland,  a  lease 
for  the  Duke's  life,  and  for  nineteen  years  after  his  death ; 
that  is,  it  was,  in  fact,  a  lease  for  thirty-two  years.  It  is, 
therefore,  void  by  the  provisions  of  the  entail. 

3d,  This  lease  was  let  in  diminution  of  the  rental.  For, 
1.  The  rent  reserved  under  it,  and  available  to  the  heirs  of 
entail,  was  no  more  than  the  annual  rent  stipulated  in  the 
preceding  lease ;  nothing  was  reserved  under  it  in  considera- 
tion of  that  part  of  the  return  paid  under  the  lease  in  name 
of  grassum.  There  was,  therefore,  in  that  respect,  a  diminu- 
tion of  the  rental.  But,  2.  It  was  let  with  diminution  of  the 
rental,  because  the  public  burdens  were  imposed  upon  the 

*  This  is  the  argument  in  the  first  appeal. 
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1S19.        farm,  not  according  to  the  rent  which  is  payable  to  the  appel- 


thedukeof  'ant)  kttt  according  to  the  computed  annual  rent,  compre- 
bdocledch  bending  both  the  rent  stipulated  in  the  lease  and  the  antici- 
htslop.  pated  rents,  which,  under  the  name  of  grassum,  had  been 
received  by  the  Duke.  In  particular,  the  lands  were  bur- 
dened with  payment  of  a  larger  stipend  to  the  clergyman  of 
the  parish  of  Penpont,  than  they  would  have  been,  if  the 
apparent  rent  only  had  been  drawn,  and  no  grassum  had 
been  received  by  the  late  Duke.  4.  This  lease  was  not 
granted,  at  the  least,  at  the  just  avail  at  the  time ;  the  rent 
stipulated  as  payable  to  the  heirs  of  entail  being  only  £30, 
while  the  actual  value  was  £130  per  annum. 

Pleaded  for  the  Respondent. — If  the  Duke  was  so  expressly 
restrained  by  the  entail,  that  he  had  no  power  to  grant  the 
lease  to  the  respondent,  the  appellant  has  a  title  to  challenge 
it  on  the  terms  of  the  entail,  but  in  the  question,  whether 
the  Duke  had  power  or  not,  the  extent  of  the  injury  to  the 
heirs  of  entail  is  evidently   quite  irrelevant ;  and,  it  is  ab- 
solutely of  no   importance  at   all,  whether  the  Duke  had 
granted  many  such  leases,  or  never  had  granted  any  other 
lease  but  this  one.    If  the  appellant  has  any  claim  against 
the  executors   of  the  late   Duke  for  bad  management  or 
otherwise,   all  these  statements   would  be  in   their  proper 
place,  whether  relevant  or  not ;  but  this  is  the  case  of  a  third 
party,  a  single  tenant,  and  it  is  perfectly  apparent  that  the 
appellant,  by  pleading  the  case  in  this  form,  and  refiising  to 
meet  the  tenant  himself,  is  striving  to  change  the  issue,  and 
to  give  an  effect  to  his  statements,  to  which  they  could  have 
no  pretensions  in  any  argument  against  the  respondent.    His 
object  is,  if  possible,  to  bind  the  whole  leases  on  the  estate 
together,  as  if  they  had  been  one  transaction,  or  one  series 
of  transactions,  with  the  same  party,  and  to  represent  the 
question  in  the  same  light  as  if  the  whole  leases  had  been 
given  to  the  executors  gratuitously. 

The  leading  feature  of  the  appellant's  argument  is,  that 
the  taking  a  grassum  is  an  alienation.  He  makes  out  this 
by  saying,  that  a  grassum  is  just  a  part  of  the  rent,  or  an 
anticipation  of  the  rent;  and  concludes  that,  as  an  aliena- 
tion of  rent,  it  must  be  held  to  be  an  alienation,  or  rather, 
as  this  appellant  is  obliged  to  maintain  a  disposition  of  a  part 
of  the  entailed  subject  within  the  general  prohibition  to  dfr 
pone.  The  respondent  shall  submit  that  a  grassum  is  not 
rent,  and  that  no  lawyer  ever  said  that  it  was  rent,  till  the 
case  of  the  March  leases  occurred.     But  the  important  point 
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to  be  now  attended  to,  is,  that,  supposing  that  it  were  rent,  18i9- 

the  plea,  however  good  against  the  executors,   for  obliging  the  duke  or 

them  to  pay  that  rent  to  the  heir  of  entail,  or  even  as  a  BUCC£EUCH 

ground  for  demanding  a  proportion  of  it  from  the  tenant,  hyslop. 
would  be  utterly  irrelevant  as  a  ground  for  reducing  the  lease. 
This  is  a  point  which  was  expressly  decided  in  the  case  of 

Denholm  of  Westshiels,  to  which  the  respondent  will  have  Denhoim «. 

n  r  Wilson, 

occasion  to  refer.  jau.  16, 1761. 

But,  it  is  very  necessary  to  attend  to  the  nature  of  the  re-  jj*\^"Yto1' 

apondent's  title  in  the  lease  which  he  so  holds.    The  respondent  Mor.  p.  15512. 

ii  not  here  claiming  any  right  in  virtue  of  the  personal  obligation 

of  William,  Duke  of  Queensberry.     He  is  defending  himself 

[     against  an  attempt  to  evict  from  him  a  real  right  constituted 

I      m  the  subject  of  the  lease,  as  good  and  effectual  in  its  nature 

as  a  direct  right  of  property  vested  "by  infeftment.     Leases 

Were  originally,   in   the   law  of  Scotland,   merely  personal 

rights,  and  the  consequence  was,  that  the  tenant  might  be 

tamed  out  of  possession  before  the  expiry  of  his  lease,  by 

**iy  singular  successor  acquiring  the  lands ;  but  the  mischiefs 

°f  this  law  were  perceived  at  a  very  early  period,  and,  by 

Statute  1449,  c.  18,  "  It  is  ordained  for  the  safetie  and  favour 

€€  «f  puir  people  that  labouris  the  ground,  that  they  and  all 

Cc  utheris,  that  hes  taken  or  sail  take  landes  in  time  to  come  fra 

**  lordes  and  hes  termes  and  yeires  thereof,  that  suppose  the 

**  lordes  sell  or  annaly  that  land  or  landes,  the  takers  sail 

**  remain  with  their  tackcs  unto  the  issue  of  their  termes 

*c  quhais  handes,  that  ever  thay  landes  cum  to,  for  sikelike 

<c  maill  as  they  took  them  for." 

This  important  statute,  which  has  been  attended  with  so 
many  advantages  to  Scotland,  is  explained  by  Lord  Stair, 
Mr  Erskine,  and  all  the  authorities,  as  securing  the  tenant, 
Hot  only  against  the  purchasers  of  the  property,  but  against 
•B  singular  successors  whatsoever,  adjudgers,  heirs  of  entail, 
4c  The  effect  of  it  is  to  give  the  tenant  a  real  right  to  the 
lands  by  his  lease  and  possession,  to  constitute  him  an  oner- 
ous purchaser  of  a  real  right  in  the  subject,  secure  not  only 
against  the  granter  and  his  heirs,  but  against  all  other  parties 
whatsoever. 

A  tenant  who  obtains  a  lease  from  the  proprietor  in  the 
fee,  is  not  indeed  any  more  than  any  other  purchaser,  secure 
against  a  challenge  founded  on  defect  ofpoxcer  in  his  author. 
And  an  heir  substitute  of  entail  is  to  the  extent  of  the  restric- 
tions affecting  his  predecessor,  a  singular  successor.  He  may 
challenge  the  deeds  of  his  predecessor,  if  he  can  show  that 

VOL.  VI.  2  M 


546       CASES  ON  APPEAL  FROM  SCOTLAND. 

1819.        they  are  acts  effectually  prohibited  by  the  entail,  and  he  m*: 
the  duke  of  challenge  a  lease  on   such  grounds.     But,  when  the  act  *: 
buccleoch    which  he  complains,  is  an  act  on  which  a  real  right  has  beei 
htslop.      constituted  in  favour  of  a  third  party  contracting  onerously, 
the  question,  whether  that  act  has  been  effectually  prohi- 
bited, or  rather,  whether  the  power  of  the  heir  of  entail,  as 
proprietor  to  do  it,  has  been  effectually  taken  away,  is  ma- 
terially different  from  a  similar  question  which  may  arise 
where  there  is  no  third  party  holding  a  real  right,  and  the 
question  is  with  the  granter,  and  his  representatives  on  bis 
right  to  do,  or  his  obligation  not  to  do  the  thing  objected  to? 
This  is  a  distinction  obvious  in  principle,  and  which  is  ex- 
pressly recognised  by  the  Statute  1685,  c.'22,  under  which 
alone  any  entail  can  be  made,  which  will  be  effectual  against 
third  parties,  creditors,  and  purchasers.    In  a  question  among 
heirs  or  between  heirs,  and  the  gratuitous  donees  of  an  heir 
in  possession,  a  mere  prohibitory  clause  in  the  titles  of  the 
estate,  is  sufficient  to  prevent  any  deeds  contrary  to  the  pro- 
hibition, and  the  less  encumbered  the  entail  is  with  clauses  oi 
irritancy  and  forefeiture,  its  effect  will  be  the  more  ample,  or 
the  less  strict  in  favour  of  the  substitute  heirs.     But,  on  the 
other  hand,  it  is  quite  clear,  that  such  an  entail  is  of  no 
effect  at  all  against  third  parties.     At  present,  the  respond- 
ent njay  content  himself  with  stating  the  undoubted  law, 
that  unless  the  prohibitory  clause  is  fortified,  both  with  an 
irritant  clause,  declaring  deeds  in  contravention  to  be  null, 
and  with  a  resolutive  clause,  declaring  the  right  of  the  am- 
travener  in  the  whole  estate  to  be  forfeited,  and  unless  the 
entail  is  recorded  in  the  register  of  tailzies,  and  the  whole 
clauses  engrossed  in  the  investiture,  it  cannot  militate  against 
creditors  or  purchasers. 

But  the  consequence  of  this  manifestly  is,  that  the  appel- 
lant, in  challenging  this  lease,  must  found  his  title  on  the 
Statute  1685,  and  must  make  out  that  by  the  Act  complained 
of,  the  late  Duke  of  Queensberry  forfeited  his  right  to  the 
whole  estate  under  the  resolutive  clause,  and  through  that 
forfeiture^  the  real  right  of  the  third  party,  the  tenant,  is * 
nullity  under  the  irritant  clause.  It  is  apparent,  therefore, 
that  attending  to  the  nature  of  the  respondent's  title  by  hi* 
lease,  the  question,  whether  the  Duke  of  Queensberry  had 
power  to  grant  it  effectually  or  not,  is  a  question  essentially 
different  from  any  question  concerning  the  personal  obliga- 
tions of  the  Duke  of  Queensberry,  or  his  representatives,  to 
the  heirs  of  entail.     The  respondent  does  not  represent  the 
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Duke  of  Qaeensberry;    he  is  not  liable  for  his  acts  and        181^- 
deeds ;  he  is  not  responsible  for  his  views  and  intentions ;  he  THE  DDKE  0F 
is  not  accountable  for  his  disposal  of  any  price  which  he  may    buccledch 
have  taken  for  a  right  given.     He  has  no  concern  with  his      hyslop. 
general  management  of  his  estate,  and  his  designs  or  his  pru- 
dence in  regard  to  the  advantage  of  the  future  heirs,  can  have 
no  effect  whatever  on  the  rights  of  the  respondent.     The 
single  point  in  which  the  respondent  is  interested,  is  whether 
the  act  of  granting  this  lease  is,  in  express  words,  prohibited 
under  pain  of  irritancy  and  forfeiture  or  not.     If  it  is  not,  it 
is  nothing  to  the  respondent,  what  else  the  Duke  of  Queens- 
berry  may  have  done,  or  intended,  or  what  obligations  he  or 
his  representatives  may  have  incurred  to  the  heirs  of  entail. 

After  hearing  counsel  upon  this  appeal,  as  also  upon  the 
answer  of  John  Hyslop,  tenant  in  Halscar,  put  into  the 
said  appeal ;  and  due  consideration  being  had  of  what 
was  offered  on  either  side  of  the  cause :  It  is  ordered 
and  adjudged  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  assembled;  that  the  said  interlocutor 
complained  of  in  the  said  appeal  be,  and  the  same  is 
hereby  reversed  ;  and  the  Lords  find,  That  the  late 
Duke  of  Queensberry  had  not  power  by  the  deed  of 
entail  founded  upon  by  the  parties  in  this  cause,  to  grant 
the  tack  in  question  in  this  cause,  the  same  having  been 
granted  upon  the  surrender  or  renunciation  of  a  former 
tack  unexpired,  and  which  former  tack  had  been  granted 
by  the  Duke  at  the  same  rent,  and  also  for  a  sum  or 
price  received  by  him ;  and  the  said  tack  in  question, 
therefore,  having  been  granted  partly  in  consideration 
of  the  rent  reserved  thereby,  and  partly  in  consideration 
of  a  price  or  sum  as  before  paid  to  the  said  Duke  him- 
self, and  of  the  renunciation  of  the  said  former  tack : 
and  find,  therefore,  that  this  tack  of  the  30th  of  Decem- 
ber 1803,  ought  to  be  considered  in  this  question  with 
Hyslop,  as  let  with  diminution  of  the  rental,  and  not  for 
the  just  avail.  And  it  is  further  ordered,  that  with  this 
finding,  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  is  just  and  consist- 
ent with  this  finding. 

For  the  Appellant,  Alex.  Maconochie,  R.   Gifford,  John 

Bell,  J.  H.  Mackenzie. 

For  the  Respondent,  Jas.  Moncreiffy  J.  A  Maconochie. 
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1819.  Note. — The  speeches  of  Lord  Chancellor  Eldon  and  Lord  Redes*  ^ 

the  dihuTop  ^e  *n  disposing  of  the  whole  of  these  appeals  in  the  Neidpath  am^ 
BuccLF.ucH    Queensberry   entails   will   be   found  reported   in   Bligh,  vol.  i^ 
hymIop.       P-  340. 


1820.       Duke  of  Roxburghe,     .  .        Appellant; 


th*  dure  op  jOHN    Wauchope,  W.S.,  and   Others,! 

v.  Trustees  and  the   Legatees   of  the   later    Respondent*. 

WAU&o?PR'        John,  Duke  of  Roxburghe,  .  . ) 

House  of  Lords  25th  May  1820. 

Deathbed — Reduction. — A  reduction  was  brought  by  the  ap- 
pellant, to  set  aside  a  certain  settlement  of  the  Duke  of  Rox- 
burghe, on  the  head  of  deathbed.  Held  him  to  be  barred  from 
challenging  the  deathbed  deed,  1804,  by  the  previous  Uepe 
poustie  deed  of  1790,  which  had  not  been  expressly  revoked. 

John,  third  Duke  of  Roxburghe,  by  a  liege  poustie  deed  of 
settlement  executed  in  1790,  conveyed  his  unentailed  lands 
to  his  sisters,  Ladies  Essex  and  Mary  Ker,  as  will  be  seen 
from  the  report  of  their  case  arising  out  of  the  same  matters, 
vol.  v.,  p.  559. 

By  this  deed,  he  reserved  full  power  to  alter  or  revoke, 
even  on  deathbed. 

Part  of  these  lands  had,  by  the  previous  investitures,  stood  ( 
destined  to  the  person  or  persons  who  should  succeed  as  heirs 
of  entail  to  the  Roxburghe  estates.  These  were  the  lands 
of  Kelso  ;  but  by  this  deed  they  were  expressly  conveyed  to 
Ladies  Essex  and  Mary  Ker,  whom  failing,  to  the  heirs  of 
tailzie  having  right  for  the  time  to  the  earldom  and  estate 
of  Roxburghe.  This  deed  was  followed  by  a  trust-deed  in 
1803,  by  which  he  conveyed  his  whole  unentailed  heritable 
property,  as  well  as  his  moveable,  in  favour  of  the  respondents 
as  trustees,  for  the  purpose  that  they  might  dispose  of  the 
same,  and,  after  paying  his  debts  and  legacies,  the  residue 
was  to  be  "  made  and  conveyed  over  or  applied  or  employed 
"  by  the  said  trustees  to,  and  in  favour  of  such  person  or 
"  persons,  or  for  such  uses  and  purposes  as  I  have  directed 
"  or  shall  direct,  by  any  deed  executed  or  to  be  executed  by 
"  me  for  that  effect,  at  any  time  of  my  life  and  even  on 
"  deathbed." 

In  March  1804,  he  executed  a  deed  of  instructions  to  the 
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trustees  named  by  him  under  the  trust  deed  1803,  and  made        182°- 
a  distribution  of  his  unentailed  heritable  estate,  &c,  which  THE  duke  or 
implied  a  total  alteration,  but  there  was  no  express  revocation   roxb£r«hb 
either  of  the  deed  1790,  or  1803.  wauchope, 

Then  followed  the  reduction  brought  by  Ladies  Essex  and 
Mary  Ker,  to  reduce  these  deeds  ex  capite  lecti,  in  order  to 
take  up  what  fell  to  them  as  heirs-at-law. 

The  result  of  this  action  of  reduction,  the  appellant  con- 
tended, was,  1st,  That  in  regard  to  the  lands  standing 
destined  to  the  heirs-of-law  in  general,  Ladies  Ker  succeeded 
to  them.  2d,  That  in  regard  to  the  lands  destined  to  heirs- 
of-law  in  general  in  the  parish  of  Kelso,  the  ladies  did  not 
prevail. 

He,  therefore^  raised  the  present  action  of  reduction,  to 
set  aside  those  deeds  as  at  his  instance,  concluding  that 
it  should  be  found  and  declared,  that  by  the  execution 
of  the  deed  of  instructions,  1804,  John,  Duke  of  Kox- 
burghe,  did  effectually  destroy  the  liege  poustie  deed  1790, 
in  so  far  as  the  same  was  prejudicial  to  the  heirs  of  entail, 
or  to  their  claims  to  any  lands  which  stood  destined  to  them 
by  the  prior  rights  and  investitures  thereof.  And  further, 
that  it  should  be  found  and  declared,  that  the  said  deed  of 
instructions  made  and  executed  by  John,  Duke  of  Rox- 
burghe,  on  the  19th  March  1804,  and  relative  trust-deed  of 
5th  November  1803,  are  null  and  void,  and  ought  to  be 
reduced,  in  so  far  as  the  same  pretend  to  convey  away  or 
dispose  of  any  lands  which,  prior  to  the  deeds  1790,  1803, 
1804,  stood  destined  to  his  Grace's  heirs  male. 

This  action,  therefore,  had  reference  to  the  unentailed 
estate  of  Kelso;  and  called  both  Ladies  Essex  and  Mary 
Ker,  as  well  as  the  trustees  as  parties. 

No  appearance  was  made  for  the  Ladies  Ker ;  but  defences 
having  been  given  in  for  the  trustees,  the  Lord  Ordinary, 
by  a  special  interlocutor,  found   "  That  the  right  of  chal-  Feb.  18, 1814. 
"  lenging  upon  the  head  of  deathbed,  is  only  competent  to 
u  the  next  heir  of  investiture  having  an  interest,  and  who, 
"  in   virtue   of  the  deathbed   deed   being  set  aside,  would 
"  succeed    to  the   lands  and  heritages   therein   contained : 
u  Finds  that  if  the  deathbed  deed  in  question  were  set  asidt 
"  the  deed,   1790,  which   is  not  expressly  revoked  by  tl 
"  deathbed  deed,  must  exclude  the  succession  of  the  heirs 
"  of  entail ;  and  that  the  pursuer,  James,  Duke  of  Eox- 
"  burghe,  has  no  interest,  as  heir  of  investiture,  to  insist 
"  upon   the   reduction   of  the   deathbed   deed,    1804 ;  and, 
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1820.  "  therefore,  assoilzies  the  defenders  from  the  general  con- 
thk  duke  o»  "  elusions  of  the  reduction.  And  with  regard  to  the  par- 
roxbubohe  u  ticular  conclusions  as  to  that  part  of  the  lands  situated  in 
wauchope,  "  the  parish  of  Kelso,  the  investitures  of  which  formerly 
"  stood  to  the  heirs  of  entail,  but  which  were  again  conveyed 
"  by  the  deed,  1790,  to  the  Duke's  sisters,  and  which  deed 
"  contains  an  obligation  upon  his  sisters  to  convey  these 
"  lands  to  the  heir  of  entail  for  the  time  being,  upon  his  dis- 
u  charging  them  of  all  claims  whatsoever  against  them,  as 
"  the  Duke's  representatives,  and  making  payment  to  them 
"  of  £3000  sterling,  at  either  of  the  two  first  terms  of  Mar- 
"  tinmas  next,  after  his  death :  Finds,  that  the  right  to 
"  those  subjects  was  actually  conveyed  to  his  sisters ;  and 
"  that,  therefore,  the  right  and  interest  of  the  pursuer,  as 
"  the  heir  of  investiture,  to  challenge  the  deathbed  deed  in 
"  1804,  was  expressly  excluded  by  the  deed  in  favour  of 
"  Ladies  Essex  Ker  and  Mary  Ker,  in  1790.  Therefore^ 
"  finds  also,  that  the  pursuer  has  no  right  to  challenge  the 
"  deed  in  question,  ex  capite  lecti,  as  to  these  lands ;  and 
"  assoilzies  the  defenders  and  decerns." 

On  representation,  the  Lord  Ordinary  adhered  "  in  so 
July  n,  1815.  u  far  as  relates  to  the  general  findings ;  but  with  regard  to 
"  the  alternative  conclusion  as  to  the  lands  in  the  parish  of 
"  Kelso,  appoints  the  parties  to  be  further  heard." 
Feb.  14, 1818.  The  Lord  Ordinary  thereafter  found,  "  With  regard  to 
"  the  lands  lying  in  the  parish  of  Kelso,  in  respect  that  the 
"  former  investiture  of  the  lands,  in  so  far  as  it  stood  in  favour 
"  of  the  heir  of  entail,  was  altered  by  the  deed,  1790,  executed 
"  by  John,  Duke  of  Eoxburghe,  in  liege  poustiex  and  that 
u  the  representer  cannot  claim  any  benefit  from  that  deed, 
"  without  being  subjected  to  all  the  conditions  contained  in 
"  it  as  a  disponee  or  legatee,  in  which  character  he  was  barred 
"  from  challenging  the  deathbed  deed  in  question,  and  as  he 
"  cannot  now  fulfil  the  conditions  under  which  alone  he  could 
"  claim  the  benefit  of  that  deed,  refuses  the  representation, 
"  and  adheres." 

On  reclaiming  petition,  the  Court  pronounced  this  inter- 
July  4,  1816.  locutor: — "Adhere to  the  interlocutor  reclaimed  against, in 
"  so  far  as  it  finds  that  the  pursuer  is  barred  by  the  deed, 
"  1790,  from  challenging  the  deathbed  deed  1804;  and  that 
"  he  has  no  right  to  challenge  the  said  deed,  ex  capite  lecti, 
"  as  to  any  lands  to  which  he  would  have  had  right  as  heir, 
u  alioqui  successurus ;  and  farther,  find,  that  the  pursuer,  the 
"  Duke  of  Roxburghe,  is  not  entitled  to  avail  himself  of  the 
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u  right  of  redemption  of  the  Kelso  lands,  contained  in  the  1820. 

u  deed  1790,  inasmuch  as  the  obligation  therein  contained,  THB  DUKE  01 

"  is  not  imposed  on  the  defenders  by  the  deathbed  deed  under  boxbubghe 

"  which   they  take   these    lands."     On   further  reclaiming  wauchope, 

petition,  they  adhered.  &c* 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

Lord  Chancellor  (Eldon)  said : — * 

"  My  Lords, 

"  Having  looked  carefully  into  this  case  of  the  Duke  of  Rox- 
burghe  and  Wauchope,  and  others,  I  can  see  no  sufficient  reason 
for  saying  that  this  judgment  should  be  at  all  altered.  In  con- 
sequence of  which,  the  form  of  the  House  requires  that  I  should 
move  that  the  judgment  be  affirmed,  it  appearing  to  me,  upon  the 
best  consideration  I  can  give  the  case,  that  upon  all  the  points 
controverted  at  the  bar,  the  respondents  are  right." 

It  was  therefore  ordered  and  adjudged  that  the  inter- 
locutors complained  of  in  this  appeal  be,  and  the  same 
are  hereby  affirmed. 

For  the  Appellant,  Mat.  Ross,  J.  H.  Mackenzie. 

For  the  Respondents,  Sir  Saml.  Romilly,  John  Clerk,  J. 

Fullerton,  Henry  Cockbwm. 


[Tinwald  Entail.J  1820 


MONTGOMERY, 


Charles,  Marquis  of  Queensberry,        .    Appellant;     marquis  of 

QUEENSBERRY 

Sib  James  Montgomery  of  Stanhope,  Bart.,^ 

William  Murray,  Esq.  of  Henderland,  f  &o. 

and  Edward  Bullock  Douglas,  Esq.,  respondents. 
Executors  of  the  late  Duke  of  Queensberry,  J 

House  of  Lords,  26th  May  1820. 

Entail — Contravention — Damages — Leases. — The  entail  of 
Tinwald  restricted  the  heirs  of  entail  from  granting  "  tacks  or 
"  rentals  for  any  longer  space  than  nineteen  years,  and  without 
"  any  diminution  of  the  rental ;  or  for  the  setter's  lifetime  in  case 

*  From  Mr  Gurney's  short-hand  notes. 
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181U  "  of  any  diminution  of  the  rental ;  and  that  it  should  not  be 

^marquw  of        "  *awm*  *°  any  °^  tne  s*^  heirs  t0  ta^te  grassums,  but  to  wet 
ql'esnbberry       "  the  said  lands  and  estate  at  such  reasonable  rents  as  can  be 
Montgomery,      "  8ot  therefor."    The  late  Duke,  a  few  years  before  his  death, 
Ac.  and  while  former  leases  were  current,  made  the  tenants  on  the 

estate  renounce  their  leases,  for  new  leases,  for  nineteen  years, 
at  a  small  increase  of  rent;  but  with  no  grassum  paid.  Id 
an  action  of  damages  raised  by  the  appellant,  held  that  such 
claim  was  not  relevant.  In  the  House  of  Lords  partly  affirmed; 
and  quoad  ultra  remitted. 

The  late  Duke  of  Queensberry  succeeded  in  1778  to  the 
estate  of  Tinwald,  under  an  entail  executed  in  1769,  hyhii 
cousin  Charles,  Duke  of  Queensberry  and  Dover. 

The  entail  contains  the  following  clause,  regulating  the 
powers  of  the  heirs  called  under  it,  in  regard  to  granting  of 
leases :  "  And  with  and  under  this  restriction,  that  it  shall 
"  not  be  lawful  to  any  of  the  said  heirs  to  set  tacks  or  rental* 
"  of  the  said  lands,  or  any  part  thereof,  for  any  longer  space 
"  than  nineteen  years,  and  without  any  diminution  of  the 
"  rental,  or  for  the  setter's  lifetime,  in  case  of  any  diminution 
"  of  the  rental ;  and  that  it  shall  not  be  lawful  to  any  of  the 
"  said  heirs  to  take  grassums  for  any  tack  or  rental  to  be  set 
"  by  them ;  but  to  set  the  said  lands  and  estate  at  such  ret- 
"  sonable  rents  as  can  be  got  therefor,  so  that  the  succeeding 
"  heirs  may  not  be  hurt  or  prejudged  by  the  heir  in  posses- 
'<  sion  setting  the  lands  at  an  under  value,  or  taking,  by  way 
"  of  grassum,  what  falls  annually  to  be  paid  out  of  the  pro* 
"  duce  of  the  lands/' 

In  strict  consistence  with  what  he  conceived  to  be  his 
powers  under  the  above  clause,  the  late  Duke  continued, 
from  the  period  of  his  succession,  to  let  leases,  from  time  to 
time,  for  nineteen  years,  at  such  rents  as  he  understood  to  be 
equal  to  the  fair  value  of  the  farms,  without,  in  any  instance; 
stipulating  a  grassum,  or  any  consideration,  but  the  rent 
payable  by  the  tenants.  In  this  way  the  rental  of  the  estate, 
which,  at  the  date  of  his  succession  in  1778,  amounted  to 
£4124,  had,  by  1802,  been  raised  to  £6980,  and  was  further 
increased  to  £9686  at  the  time  of  his  death,  in  1810. 

But  this  was  not  achieved,  it  was  stated,  without  some 
effort ;  and  it  was  stated,  that  it  was  well  known  about  the 
beginning  of  the  present  century,  from  various  causes,  a  great 
spirit  of  improvement  began  to  manifest  itself  among  the 
tenantry  in  Scotland,  who  were  now  very  generally  satisfied 
of  the  advantage  of  adopting  the  most  approved  modes  of 
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cultivation,  and  of  a  liberal  expenditure  of  capital  in  im-        1820. 
proving  their  farms.     The  lands  in  Dumfries,  where  the  Tin-    M  ARQUIg  or 
wald  estate  was  situated,  were  at  this  time  also,  in  point  of  queensberbt 
cultivation,  very  far  behind  the  most  improved  districts  of  montgo'mbbt, 
Scotland.  &0- 

It  was  in  order  to  encourage  this  improvement,  the  re-  1804. 
spondents  stated,  that  the  late  Duke  resorted  to  the  plan  of 
making  the  tenants  renounce  their  current  leases  (which  at 
the  time  had  only  a  few  years  to  run),  and  granted  new 
leases  for  the  period  of  nineteen  years,  in  most  instances 
with  an  increase  of  rent;  in  one  or  two  others,  without 
any  increase  of  rent;  and  it  was  alleged  that  it  was  only 
in  this  way,  that  this  improvement  system  could  be  carried 
out. 

Accordingly,  after  a  survey  of  the  value  of  the  farms,  by  a 
surveyor,  he  received  the  renunciation  of  their  farms  from 
110  of  his  tenants,  and  granted  new  leases  as  above  described, 
without  any  grassums  being  paid,  and  with  only  an  increase 
of  rent  according  to  value,  or  fair  rental  put  upon  them  by 
the  surveyor. 

The  Duke  died  in  1810,  and  was  succeeded  in  the  Tinwald        xgi0< 
estate  by  the  appellant ;  at  which  time,  about  three-fourths 
of  the  leases  which  had  been  renounced  in  consequence  of 
the  above  transactions,  would  have  naturally  expired. 

The  appellant,  in  these  circumstances,  brought  the  present 
action  of  damages,  founded  on  an  alleged  contravention  of  Vide  Summons 
the  entail,  committed   by  granting  the  leases  in  question,  Lo^Eidon's 
setting  forth,  that  the  late  Duke  had  taken  grassums,  by  8Peech- 
granting  new  leases  for  nineteen  years,  of  different  farms  on 
the  estate,  to  the  tenants  in  possession,  several  years  before 
the  expiry  of  the  then  current  leases,  upon  the  tenants  agree- 
ing to  pay  an   increased  rent.     That  by  thus  letting  new 
leases  several  years  before  the  expiry  of  the  old  ones,  all  com- 
petition with  the  tenants  in  possession  was  prevented,  so  that 
the  lands  could  not  be  let  at  the  best  rents  which  might  have 
been  got. 

The  respondents,  in  their  defences,  stated,  that  the  Duke  For  Defences, 
had  in  no  respect  exceeded  his  powers  under  the  entail,  as  he  ^de, Lord  ^J- 
had  neither  let  any  part  of  the  estate  for  a  longer  period  than  p.  575. 
nineteen  years,  nor  taken  grassums.     That  he  had  let  the 
leases    complained    of,    at    rents   which   were    reported  to 
him  by  a  person  of  approved  skill  to  be  fair  and  adequate ; 
and  that  the  claim  of  damages  was,  therefore,  utterly  ground- 
less. 
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1820.  The  Lord  Ordinary  (Gilles)  pronounced  this  interlocutor 

MABQuia  of    uP°n  *he  summons  and  defences :    "  Having  heard  parties 

queensbebbt  "procurators   upon  the  grounds  of  the  libel  and  defences, 

Montgomery,  "  Find s,  that  in  those  cases  where  renunciations  were  ob- 
"tained   by  the  late  Duke  of  Queensberry  of  the  former 
"leases,  and  new  leases  granted  of  the  same  lands  for  a 
"  longer  endurance,  but  without  any  increase  of  rent,  there  it 
"  no  room  for  an  allegation  that  a  grassum  was  received  b> 
"  his  Grace,  or  for  a  claim  of  damages  on  that  account,  bc^ 
"  finds,  that  in  all  cases  where,  upon  obtaining  renunciation* 
"  of  current  leases,  the  Duke  let  the  lands  of  new  to  the  same 
"  tenants  for  increased  rents,  the  renunciation,  with  the  ad<t 
"  tional  rent  thus  obtained  under  the  new  leases,  is  to  be 
"  considered  as  a  grassum  paid  to  his  Grace.     And  finds, 
"  that  the  nature  of  the  transaction  in  such  cases,  affords  real 
"  evidence  that  the  Duke  did  not,  as  enjoined  by  the  entail, 
"  set  the  lands  and  estate  at  such  reasonable  rents  as  could 
"  be  got  therefor ;  and,  therefore,  finds  damages  due  to  the 
"  pursuer,  and  decerns;  superseding  extract  till  the  first  box- 
"  day  in  the  vacation.     Before  answer  as  to  the  quantum  of 
"  damages,  ordains  the  pursuer  to  give  in  a  special  conde- 
"  scendence  of  the  damages  claimed  by  him,  and  for  what 
u  leases  and  lands."     The  appellant  represented  against  thi 

May  19, 1813.  interlocutor.  The  Lord  Ordinary  before  answer  ordered  a 
condescendence  specifying  the  different  leases  granted  bj 
the  Duke  on  account  of  which  the  appellant  now  claimed 
damages** 

The  Lord  Ordinary's  interlocutor  being  again  represented 
against,  and  the  condescendence  having  been  given  in,  hi 
Lordship  pronounced  this  interlocutor,  allowing  a  proof  to 
the  pursuer  of  his  condescendence,  and  to  the  defender  of 

June  7, 1814.    his  answers. 

Against  this  interlocutor  a  reclaiming  petition  having  been 
brought  to  the  Inner  House,  the  Court  pronounced  this  in- 
terlocutor :  "  Having  resumed  consideration  of  this  petition) 
"  and  advised  the  same  with  the  answers  thereto,  they  alter 

For  full  Note,        *  Note  by  the  Lord  Ordinary : — 

dol^s™1  fh"  "  Tlie  ^^  0rdinai7  8ti11  remains  of  the  opinion  expressed  U 
p.  664.  '  his  last  interlocutor,  viz. :  That  in  the  cases  there  mentioned,  the 
renunciation  with  the  additional  rent  must  be  held  to  be  truly* 
grassum  ;  and  that  these  circumstances  do  at  any  rate,  afford  rati 
evidence  that  the  lands  were  not  let  by  the  renewed  leases  at  such 
reasonable  rents  as  could  have  been  obtained  therefor,"  &c. 
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"  the  Lord  Ordinary's  interlocutor  reclaimed  against,  sustain        1820. 
"  the  defences,  assoilzie  the  defenders  from  the  conclusions  of  M     UIg  OF 
"  the  libel,  and  decern ;  but  find  the  pursuer  not  liable  in  the  qukbnsbbbry 
ic  expense  of  process."  Montgomery, 

On  second  reclaiming  petition,  the  Court  adhered.  *0, 

Against  these  interlocutors,  the  present  appeal  was  brought    °v*    ' 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — 1st,  The  leases  executed  by 
the  late  Duke  of  Queensberry,  must  subject  his  executors  to 
the  appellant  in  a  claim  of  damages,  as  they  were  granted 
substantially  for  grassums  contrary  to  the  strict  prohibitions 
of  the  entail  under  which  he  held.  2d,  Even  supposing, 
that  the  consideration  received  by  the  Duke  could  not  be 
held  to  be  a  grassum,  the  leases  having  been  deliberately 
and  systematically  let  at  an  under-value,  fall  under  the  other 
prohibition  of  the  entail  by  which  the  possessor  is  bound  to 
let  the  lands  at  such  reasonable  rents  as  can  be  got  therefor, 
so  that  the  succeeding  heirs  may  not  be  hurt  or  prejudiced 
by  the  same  being  let  at  under-value. 

Pleaded  for  the  Respondents. — 1.  The  late  Duke  of  Queens- 
berry  did  not,  by  the  leases  in  question,  infringe  that  pro- 
vision of  the  leasing  clause  by  which  the  heirs  are  prohibited 
to  take  grassums.  It  is  not  alleged,  that  any  consideration 
was  stipulated  by  the  leases,  or  received  by  the  Duke  at  the 
time,  or  after  they  were  granted,  except  the  rent  payable 
termly  by  the  tenants ;  but  the  appellant  contends  that  in 
those  cases  where  there  was  an  increase  of  rent,  this  increase, 
when  coupled  with  the  renunciation  of  the  remainder  of  the 
former  lease  is  of  the  nature  of  a  grassum.  The  leases  thus 
renounced  were,  it  is  said,  of  considerable  value,  and  the  ten- 
ants, in  giving  up,  really  paid  tp  the  Duke  what  was  equiva- 
lent to  the  sum  they  would  have  brought  in  the  market.  But 
all  this  is  fallacious.  If  the  Duke,  on  obtaining  the  renuncia- 
tion, let  the  farm  on  the  same  terms  as  before,  he  is  no  gainer 
by  the  change.  If  he  lets  at  a  lower  rent,  he  is  a  loser.  If 
at  an  increased  rent,  he  reaps  the  advantage ;  but  it  never 
can  follow  that,  if  he  lets  at  a  rise  of  rent  he  commits  a 
contravention  of  the  entail,  and  is  liable  in  damages.  2.  Be- 
sides, th^  rents  payable  by  the  leases  current  at  the  time 
of  the  appellant's  succession,  are  such  as,  on  a  fair  con- 
struction of  the  leasing  clause,  the  Duke  was  entitled  to 
accept  of,  and  the  proof  of  their  inadequacy  offered  by  the 
appellant,  is  totally  irrelevant.  3.  Separately,  the  leases  com- 
plained of  are  perfectly  consistent  with  the  provisions  of  the 
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1820.        Act  of  Parliament,  10  Geo.  III.,  c.  51,  and  are  authorised* 
and  protected  by  that  statute.* 


MARQUIS  OF 
QUEEN8BEBBY 

V. 

MONTGOMERY, 

&0. 


After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said,f 

"  My  Lords, 

"  This  is  a  most  important  case,  and,  therefore,  I  shall  new 
express  my  full  opinion  upon  it,  until  I  have  given  to  it  farther 
consideration.  If  the  leases  could  be  maintained,  under  the  lOtn 
Geo.  III.,  there  would  be  an  end  of  the  case,  but  I  decline,  for  tin 
present,  giving  any  opinion  upon  that  point.  There  are  an  hun- 
dred and  ten  leases,  one  in  1799,  one  in  1800,  one  in  1802,  be- 
tween fourscore  or  ninety  more  in  1804,  two  more  in  1807,  and 
three-and-twenty  more  in  1808 ;  and  there  is  one  thing  comma 
to  all  these  leases,  that  they  were  let  upon  the  renunciation  of 
former  tacks.  I  think  that  circumstance  pervades  the  whole  of 
them.  They  were  made  by  the  late  Duke  of  Queensberry ;  and 
with  respect  to  some  of  them  (seventeen  of  them)  the  old  taeb 
which  were  renounced,  if  they  had  not  been  renounced,  would 
have  continued  in  force  and  effect  for  several  years  after  oil 
death. 

"  The  summons  is  dated  in  the  year  1812,  and  is  to  this  effect; 
it  states,  that  the  deceased  William,  Duke  of  Queensberry,  suc- 
ceeded to  the  lands  and  estates  in  virtue  of  a  deed  of  entail,  which 
is  set  forth  in  the  summons :  That  he  made  up  his  titles  in  the 
regular  form,  and  possessed  the  lands  and  estates  solely  in  the 
capacity  of  an  heir  of  entail,  and  under  all  the  limitations,  fetters, 
and  restrictions  contained  in  the  deed  of  entail  above-mentioned. 
It  then  proceeds  to  state,  what  I  would  term  the  leasing  clause— 
the  clause  regulating  the  powers  of  the  heirs  of  entail  in  granting 
leases : — '  And  with,  and  under  this  restriction,  that  it  shall  not 
(  be  lawful  to  any  of  the  heirs  to  set  tacks  or  rentals  of  the  lands, 
4  or  any  part  thereof,  for  any  longer  space  than  19  yean,  and 
4  without  any  diminution  of  the  rental,  or  for  the  setter's  lifetime, 
4  in  case  of  any  diminution  of  the  rental ;  and  that  it  shall  not  lie 
4  lawful  to  the  heirs  to  take  grassums  for  any  tack  or  rental  to  lis 
4  set  by  them,  but  to  set  the  lands  and  estates,  at  such  reasonable 
4  rents  as  can  be  got  therefor,  so  that  the  succeeding  heirs  may 
4  not  be  hurt  or  prejudiced  by  the  heir  in  possession  setting  the 
4  lands  at  an  undervalue  or  taking  by  way  of  grassum^what  nib 
4  annually  to  be  paid  out  of  the  produce  of  the  lands.' 

"  Now,  my  t Lords,  I  believe  I  may  venture  to  state  to  your 

*  These  are  merely  the  heads  of  the  argument. 
t  From  Mr  Gurney's  short-hand  notes. 
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Lordships,  that  where,  in  an  English  settlement,  a  person  is  made        1820. 
tenant  for  life,  and  there  is  a  power  of  leasing,  the  lease  must  be 

o  f  MABQUI8  OF 

made  strictly  conformable  to  the  power ;  but  there  is  undoubtedly  queknsberrt 
a  very  great  difference  between  an  English  tenant  for  life,  with  a  MOWTOoMery 
power  of  leasing,  and  a  person  claiming  under  a  Scots  entail,  as  &o. 

to  the  construction  of  restrictive  clauses.  I  take  the  liberty  of 
stating  that,  that  it  may  not  be  supposed  I  overlook  that  distinc- 
tion, or  that  I  am  one  of  those  who  may  be  represented  as  an 
enemy  to  Scots  entails.  I  may,  perhaps,  in  my  judgment  have 
very  much  erred  as  to  Scots  entails.  No  man  is  more  willing  to 
profess  an  inclination  of  opinion  that  that  may  be  the  case ;  but  I 
do  assure  your  Lordships,  I  have  never  differed  in  judgment  from 
those  whom  I  so  much  respect,  namely,  the  Judges  of  the  Court 
of  Session,  without  a  conviction  that  it  was  my  bounden  duty  to 
do  so.  If  I  have  erred  it  is  not,  therefore,  from  an  enmity  to 
Scots  entails,  but  from  a  persuasion  that  I  was  bound  so  to  decide. 
"  My  Lords,  with  this  distinction,  between  the  powers  of  an 
English  tenant  for  life,  with  a  power  of  leasing,  and  the  powers 
of  one  in  possession  under  a  Scotch  entail,  it  will  certainly  be- 
come necessary  to  consider,  1st,  Whether  the  leases  in  the  way  in 
which  they  have  been  made,  are  leases  granted  on  the  taking  of  a 
grassum ;  and,  2dly,  If  the  leases  in  the  way  in  which  they  have 
been  made,  are  leases  granted  on  the  taking  of  a  grassum,  whether 
the  construction,  which  has  been  attempted  to  be  put  on  this 
restrictive  clause,  is  the  construction,  that  ought  to  be  given  to  the 
words,  ' But  to  set  the  lands  and  estate  at  such  reasonable  rents 

*  as  can  be  got  therefor,  so  that  the  succeeding  heirs  may  not  be 

*  hurt  or  prejudged  by  the  heir  in  possession  setting  the  lands  at 
c  an  undervalue,  or  taking  by  way  of  grassum  what  falls  annually 

*  to  be  paid  out  of  the  produce  of  the  lands,'  whether  the  con- 
struction which  contends  that  they  are  not  to  be  let  at  an  under- 
value, by  taking  a  grassum,  or  the  construction  which  contends, 
that  they  are  not  to  be  let  at  an  undervalue,  whether  you  take  a 
grassum  or  not,  if  you  let  at  a  less  rent  than  can  be  reasonably 
got  therefor  is  the  proper  construction  1  My  Lords,  upon  that  I 
would  state  myself,  no  further  at  present,  than  only  to  shew  I 
have  taken  a  view  of  the  questions  in  the  way  in  which  I  appre- 
hend they  could  be  meant  to  be  addressed  to  us  from  the  bar ;  and 
I  am  anxious  to  discharge  the  duty  that  I  am  now  attempting  to 
discharge,  with  a  view  of  learning  when  I  shall  come  to  the  end 
of  it,  whether  I  have  guarded,  in  my  view  of  it,  all  the  questions 
that  are  meant  to  be  put  to  the  House. 

"  My  Lords,  this  summons  goes  to  state  '  that,  notwithstanding 
'  the  clause  prohibiting  the  taking  of  grassums,  and  binding  the 
'  heirs  of  entail  to  set  the  lands  for  such  reasonable  rents  as  could 
4  be  got  therefor,  or,  in  other  words,  for  the  best  rents  that  could 
4  be  got  therefor,  so  that  the  succeeding  heirs  might  not  be  hurt 
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1830.         '  or  prejudged  by  the  heir  in  possession,  setting  the  lands  at  a 
i  undervalue,  the   deceased  William,  Duke   of  Queensberry,  i 

MARQUIS  OF  ^  .  ...     .  i        *  /.        /. 

queensberry      order  to  procure,  dunng  his  own  lifetime,  the  benefit  of  a  presei 

montoombry    '  ^crease  of  rental,  though  at  the  expense  and  to  the  great  ha 

6c.  '  and  prejudice  of  his  succeeding  heirs  of  entail,  had  been  in  vl 

'  for  a  considerable  number  of  years  preceding  his  death,  to  gnu 

'  new  nineteen  years'  leases  of  the  different  farms  of  the  entaile 

*  estates,  to  the  tenants  possessing  the  same  at  the  time,  seven 
4  years  before  the  expiry  of  the  leases  under  which  they  were  thea 
'  possessing  the  lands,  upon  the  said  tenants'  granting  renuneia- 

*  tions  of  the  unexpired  terms  of  their  old  leases,  and  paying  an 
'  increased  rent  for  the  same.  That,  by  thus  letting  new  leans 
1  of  the  lands  in  question,  several  years  before  the  expiry  of  ths 
'  old  ones,  to  the  tenants  then  occupying  the  lands,  all  competi- 
'  tion  whatever,  was  completely  excluded,  and  it  was  absolutely 

*  impossible,  in  such  a  case,  that  the  lands  could  be  let  at  the  best 
'  rents  that  might  have  been  got  for  the  same.'  To  be  sure,  if 
that  proposition  can  be  maintained,  that,  in  consequence  of 
these  circumstances,  it  was  absolutely  impossible  that  they  could 
be  let  at  the  best  rents  that  might  have  been  got  for  the  same, 
that  would  be  conclusive.  Then  they  give  a  reason :  *  As  bo 
'  stranger  could  possibly  compete  with  the  tenant  of  the  farm, 
'  who  had,  in  many  cases,  six  and  eight  years  of  his  former  lea* 
i  yet  to  run,  and  in  some  cases  even  a  longer  period,  the  land- 
1  lord,  in  acquiring  his  object,  of  an  increase  of  rental,  long  before 

*  the  expiry  of  the  existing  leases,  was  evidently  acting  at  thi 
4  mercy  of  the  tenant  possessing  at  the  time,  who  would  certainly 
'  take  care  that,  in  estimating  the  rent  to  be  paid  by  him  opoa 
'  this  new  lease,  he  should  be  amply  paid  and  compensated  fir 
4  the  unexpired  term  of  his  former  one.'  Now,  undoubtedly  it  * 
a  perfectly  fair  thing,  if  we  were  agitating  these  things  in  *  ' 
Scotch  Court  on  the  same  principle  as  we  should  discuss  a  similar  « 
question,  if  it  arose  in  this  part  of  the  island,  namely,  Whether  I 
tenant  for  life  with  a  power  of  leasing,  had  let  for  the  most  reason- 
able rent  he  could  get  for  the  same?  you  must  of  necessity 
inquire  into  that  fact,  by  looking  at  the  nature  of  the  evideocs 
which  could  be  given,  attending  to  the  nature  of  the  transaction; 
because,  if  a  person  deals  with  the  tenants  who  are  upon  nil 
estates  for  their  renouncing  their  leases,  and  granting  new  leasel 
to  them,  and  if  it  is  generally  understood,  as  it  could  not  bat  bt 
generally  understood,  when  you  are  dealing  in  ten  instances  in 
this  mode,  and  dealing  with  no  stranger  at  all ;  according  to  the 
case  as  it  is  stated  to  us,  nothing  can  be  more  improbable  thai 
you  should  give  in  evidence  any  offer  a  stranger  made.  He  is 
shut  out  by  the  nature  of  the  transaction,  and,  therefore,  wbert 
the  person  succeeding  to  the  estate  thought  proper  to  insist  that 
the  lease  had  not  been  so  let  as  to  be  according  to  the  power,  ha 
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oust  proceed  to  show  that  it  was  not  so  let  according  to  the        1820. 
power,  by  such  evidence  as  the  nature  of  the  case  would  admit  M ABQUIg  OF 
of,  and  the  one  head  of  evidence  would  undoubtedly  be  the  true  qubembbbbt 
value  of  the  estate,  though,  probably,  no  person  can  be  ignorant  M05TOoMbbt 
that,  in  a  great  number  of  cases,  it  is  impossible  to  expect  that         &0- 
700  can  get  at  a  reasonable  rent  for  the  estate,  but  by  getting  the 
utmost  worth  and  value  of  it,  to  be  let  (got?)  for  the  time,  and, 
according  to  our  proceedings  here,  I  believe  it  will  be  found,  as 
I  had  occasion  formerly  to  express,  in  other  cases,  that  ninety- 
nine  times  out  of  a  hundred,  where  a  man  reserves  to  those  who 
an  to  come  after  him,  what  he  reserves  to  himself,  inasmuch  as 
human  prudence  will  always  in  some  measure  be  regulated  by  a 
regard  to  its  own  interests,  he  is  doing  that  (if  one  may  venture 
to  use  such  a  phrase,  though  I  would  wish  to  abstain  from  it), 
which  a  prudent  administrator  of  an  estate  would  do,  if  only  him- 
self were  interested;  a  very  possible  criterion  of  knowing  whether 
the  tenant  for  life  has  got  the  most  reasonable  rent  that  can  be  got 
fa  an  estate,  being  supplied  by  looking  at  what  an  individual  would 
lay  was  the  rent  at  the  moment.     I  believe  I  speak  in  the  hear- 
ing of  some  who  know — I  am  sure  I  know  an  individual  myself 
who  knows — that  estimating  what  it  was  reasonable  to  have  done 
in  the  year  1806,  with  a  view  to  purchase  lands  in  1806,  may 
be,  long  before  1820,  thought  to  be  a  most  extravagantly,  un- 
reasonable, and  foolish  proceeding.     In  this  case,  however,  my 
Lords,  it  seems  impossible  to  have  given  in  evidence,  offers  made 
by  other  persons.     Then  they  state,  '  that  in  all  cases  there  was 
'absolutely  a  grassum  paid  by  the  tenant.'     Now,  if  there  was  a 
gftSBnm  paid  by  the  tenant,  then  also  there  is  an  end  of  it,  and 
Jour  Lordships  will  have  to  consider  it,  in  order  to  determine 
whether  a  grassum  was  paid  by  the  tenant  or  not, — 1st,  Whether 
the  landlord  was  at  liberty  to  take  a  renunciation  of  the  lease  ? 
Because,  if  the  landlord  was  at  liberty  to  take  a  renunciation  of 
the  lease,  and  if  the  lease  could  not  be  renounced  but  by  the 
tenant  considering  in  some  degree  the  value  that  he  was,  in  some 
I     way  or  other,  to  have  for  the  renunciation,  unless  the  tenant 
I     would  do  what,  in  his  disinterestedness,  perhaps,  a  Scotch  tenant 
f     Blight  do,  but  what  an  English  tenant,  I  am  sure,  would  not  do, 
[     Hamely,  renounce — the  value  of  the  renunciation  in  the  bargain 
I     ke  made  with  his  landlord.     If  you  are  driven  to  admit,  on  the 
p     One  hand,  that  he  would  look  for  a  return  for  his  renunciation, 
::    but  are  obliged  to  admit,  on  the  other,  that  the  landlord  had  a 
*%ht  to  take  the  renunciation,  it  appears  to  me  difficult  to  say 
that  it  is  not  the  price  of  that  renunciation;  but  when  that  is 
Paid  to  the  landlord,  you  must  consider  what  is  meant  by  the 
Vords,  'the  landlord.'     The  price  of  that  renunciation  is  spread 
*2J  over  the  new  lease.     It  is  not  the  price  paid  to  the  individual 
who  happens  to  be  the  landlord  at  the  time  the  new  lease  is  made, 
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1830.  but  it  is  paid  to  that  person  or  those  persons  who,  from  time  U 
marquis  op  **me»  during  the  currency  of  the  new  lease,  sustain  the  character 
QDEBK8BERRT  of  landlord — the  landlord  for  the  time  being. 
MorrooifKRY,  "  My  Lords,  there  is  another  point  which  has  been  raised  4 
&°*  the  bar,  which  appears  to  me  to  require  also  attention,  and  thk 
is  what  has  been  stated  in  the  course  of  the  argument  to-daj 
which,  I  dare  say,  there  may  be  a  very  solid  foundation  for  stating 
but  I  cannot  help  saying  that  I  was  a  good  deal  surprised  it 
hearing  that  was  the  law ;  I  mean  that  the  proprietor  of  the 
estate  for  the  time,  should  have  let  at  such  a  rent  as  cooM 
reasonably  have  been  got  for  the  same,  if  he  took  a  renunciatiot 
of  the  former  tack,  but  with  an  allowance  and  reduction  for  m 
many  years  as  the  tack  had  to  run.  Now,  I  have  no  doubt* 
all — not  the  least  doubt — in  saying,  that  if  this  could  be  looked  at 
with  analogy  to  what  might  happen  in  this  country  on  a  power, 
that  that  could  not  be  good,  and  for  many  reasons.  In  the  frit 
place,  it  is  not  a  lease  in  possession.  In  the  next  place,  it  is  in- 
possible  that  you  can  fix  a  criterion  of  rent  property,  because  the 
rent  which  is  to  be  fixed,  is  the  most  reasonable  rent  that  can  be 
got  at  the  time  of  letting  the  lease ;  for  instance,  supposing  die 
Duke  of  Queensberry  had  lived  twelve  years  instead  of  six,  after 
these  leases  were  taken,  the  fair  question  as  between  those,  to 
take  the  estate,  and  the  executors  of  the  Duke  of  Queensberry, 
would  not  be,  Whether  there  was  a  fair  rent  taken  at  the  tine 
the  lease  was  made  ?  but,  Whether  it  would  have  been  a  proper 
rent  for  the  heirs  of  entail  at  the  time  the  former  lease  wtf  to 
cease,  which  was  the  time  when  the  new  rent  was  to  be  paidf 
therefore,  upon  that  part  of  the  case,  it  appears  to  me  fit  only  !• 
say,  that  I  think  it  deserves  more  consideration,  before  I  can  bi 
satisfied  to  accede  to  it. 

"  My  Lords,  they  then  go  on  to  state,  *  That  in  this  maw* 
4  the  deceased  William,  Duke  of  Queensberry,  in  contravened 
'  of  the  said  deed  of  entail,  and  to  the  manifest  defraud,  hurt,  ui 
'  prejudice  of  the  pursuer,  and  the  heirs  of  entail  succeeding  to Ui 
'  in  the  tailzied  lands  and  estates,  let  leases  of  the  lands.'  Tha 
they  proceed  to  state  the  various  leases  which  he  did  let.  '  TW 
'  by  this  mode  adopted  by  the  late  Duke,  for  the  sake  of  preset 
4  profit  to  himself,  of  letting  the  lands  anew  to  the  tenant  tkei 
4  possessing  the  same,  for  the  full  term  of  years  authorixed  by 
4  the  entail,  several,  and  in  a  number  of  cases,  many  years  befor* 
'  the  expiry  of  then  existing  leases,  upon  the  tenant's  renomiCBt 
4  the  unexpired  period  of  these  leases,  in  consequence  of  whiA 
4  the  leases  were  let  at  most  inadequate  rents,  and  a  virtsd 
'  grassum  actually  given  by  the  tenant'  My  Lords,  what  1 
virtual  grassum  is,  perhaps,  I  may  a  little  better  understand  not 
than  I  did  some  years  ago,  for  I  have  seen,  in  cases  which  ha? 
been  brought  on  your  table,  or,  rather,  cases  referred  to  her 
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very  nice  distinctions  between  rents  and  grassums.     'That  the         1820. 

*  heirs  of  entail,  therefore,  have  been  grossly  hurt  and  prejudiced,  MABQUIt  OF 

*  lor  had  the  leases  been  allowed  to  expire  in  common  course,  the  queensberry 

*  very  great  bulk  of  the  above-mentioned  valuable  and  extensive  Montgomery, 

*  estates,  indeed  the  whole  of  them,  with  the  exception  only  of         *°« 

*  twenty  farms  out  of  the  farms  above-mentioned,  which  are  up- 

*  wards  of  120  in  number,  would  have,  ere  this  time,  expired,  and, 
'in  consequence  of  the  free  competitions  which  would,  in  that 

*  esse,  have  taken  place,  the  rents  even  at  a  very  moderate  estimate 
'would  have  considerably  more  than  trebled  the  present  amount.' 
They  then  proceed  to  state  a  circumstance,  the  effect  of  which, 
in  the  consideration  of  an  action  for  damages,  may  not  be  im- 
material:— 'That,  although,  from  the  circumstance  of  the  deed 
1  of  entail  not  being  recorded  in  the  register  of  entails,  in  terms 
'of  the  Act  of  Parliament,  it  might  be  doubted  how  far  the 
'  pursuer  was  entitled  to  reduce  the  leases  in  question,  quoad  the 
1  tenants;  it  cannot  be  doubted  that  he  is  legally  and  justly  en- 
'  titled  to  full  compensation  and  redress  from  the  separate  means 
1  and  estate  of  the  deceased  William,  Duke  of  Queensberry,  for  the 
4  immense  loss  and  damage  he  has  sustained  by  and  through  the 
1  above-recited  contravention  of  the  entail.'  It  then  proceeds  to 
state  the  applications  made  to  the  executors;  and  then  it  prays  com- 
pensation in  damages  in  the  manner  which  I  shall  mention  to  your 
lordships ;  and  I  confess,  I  was  greatly  relieved  by  Mr  Clerk's 
■toting  that  we  were  to  consider  this  only  as  a  random  statement  of 
damages,  and  that  we  were  to  arply  our  rule  of  damages  to  the 
case  as  we  might  think  it  expedient  and  just,  to  apply  to  the 
*ae.  But  here  there  are,  as  I  stated  to  your  Lordships  before, 
110  leases,  and  the  damage  is  sought  with  respect  to  the  whole 
fo  this  prayer,  in  the  summons,  namely, — '  That  the  executors  do 
'  make  payment  to  the  Marquis  of  Queensberry,  pursuer,  of  the 
isom  of  £150,000  sterling,  in  the  name  of  damages  sustained  by 
'Urn  in  consequence  of  the  contraventions  of  the  entail  on  the 

*  part  of  the  Duke,  or  else  to  make  payment  to  the  pursuer  and 

*  die  heirs  of  entail  succeeding  to  him  in  the  tailzied  lands  and 

*  estates,  of  a  free  yearly  annuity  of  £15,600  sterling,  or  such 

*  other  annuity,  more  or  less,  as  shall  be  modified  and  ascertained 

*  by  onr  Lords,  to  be  the  difference  between  the  amount  of  the 

*  rents  presently  payable  under  the  leases  above-mentioned,  and 

*  the  present  true  yearly  worth  and  avail  of  the  lands,  and  con- 

*  turning  the  payment  of  the  same,  during  the  whole  terms  and 
'years  of  the  currency  of  the  presently  existing  leases  of  the  lands, 
*and  progressively,   as   the   leases  shall  expire  and  determine, 

*  making  such  rateable  deduction  from  the  amount  of  the  said 
€  annuity  as  may  be  equivalent  to  the  present  yearly  worth  and 
4  value  of  the  lands,  whereof  the  leases  shall  so  expire  and  deter- 
4  mine,  so  that  the  said  annuity  shall  always  and  only  continue 

VOI*  VI.  2  N 
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1820.         <  proportionate  to  the  value  of  the  lands  and  farms,  whereof  the 


marquis  of  '  leases  are  still  current  and  in  existence  at  the  time,  and  shall 
queensberr*  <  finally  cease  and  determine,  when  all  the  leases  above-mentioned 
Montgomery,  *  of  the  land s  and  farms  shall  have  expired.' 

&c.  u  Your  Lordships  will  perceive,  in  the  list  of  leases  mentioned 

in  the  condescendence,  that  this  summons,  having  been  dated  in 
February  1812,  several  of  the  old  leases,  and  many  of  them  of 
considerable  value,  had  not  then  expired,  so  that  this  question 
would  arise,  Whether,  if  the  pursuer  could  claim,  in  respect  of 
finding  leases  that  could  or  could  not  be  disturbed,  finding  upon 
the  estate  leases,  not  according  to  the  restrictive  clause,  as  he 
would  allege,  he  could  insist  upon  the  damages  in  respect  of  these 
leases  having  been  made,  not  as  he  would  urge,  according  to  that 
restrictive  clause?     But,  on  the  other  hand,  if  the  old  leases, 
which  had  been  surrendered  had  been  still  in  existence,  as  several 
of  them  would  have  been  still  in  existence,  and  would  not  have 
expired,  if  in  existence,  till  long  after  this  summons  was  preferred 
to  the  Court  of  Session,  then  a  question  would  arise,  How  the 
pursuer  was  to  make  out  that  he  was  damnified  before  the  time 
he  came  into  the  Court  of  Session,  and  between  the  time  that  he 
came  into  the  Court  of  Session,  and  the  period  at  which  those  old 
leases  would  have  expired,  when  de  facto  he  would  have  been 
entitled,  the  moment  he  began  to  sue,  to  larger  rents  upon  those 
leases,  and  would  have  continued  entitled  to  larger  rents  upon 
them  till  the  time  that  the  old  leases  had  expired.     That  diffi- 
culty, however,  I  thought,  might  have  been  got  over,  in  these  cades, 
on  principles  on  which  we  cannot  contend  with  it  in  our  Courts. 
It  is  enough,  therefore,  to  say,  that  it  deserves  consideration. 

"  My  Lords,  there  is,  besides  in  this  prayer,  ground  for  obserr- 
ing  how  extremely  difficult  it  is  to  know  how  to  deal  with  such  a 
case  as  this,  because  if  you  will  read  the  prayer  of  this  summons, 
as  I  understand  it — I  am  not  sure  that  I  do  understand  it — but  it 
shews  the  extreme  difficulty,  I  would  add,  the  extreme  injustice 
of  being  too  nice  with  reference  to  the  question,  Whether  the  most 
reasonable  rent  has  been  got  for  the  thing  which  has  been  let 
with  ordinary  and  common  caution  and  prudence — for,  if  I  un- 
derstand the  prayer  of  this  summons,  when  it  seeks  to  have,  as 
the  measure  of  damages,  an  annuity  constituted  by  the  difference 
between  the  rent  that  has  been  reserved,  and  the  yearly  value  of 
the  lands,  it  goes  on,  not  only  to  desire  that  the  damages  may  be 
estimated  on  that  ratio,  and  that  principle  on  which  the  summons 
is  preferred,  but  that  de  anno  in  annum,  during  the  currency  of 
these  leases,  there  may  be  that  computation  made  to  shew  the 
damage,  and  that  shews,  in  the  nature  of  the  thing,  that  the  quan- 
tum of  reasonable  rent  that  may  be  got  to-day,  is  very  different 
from  the  quantum  of  reasonable  rent  that  might  have  been  got 
this  day  twelvemonth,  or  the  quantum  of  reasonable  rent  that 
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may  be  got  a  twelvemonth  hence.     It  is  not,  therefore,  to  be        1820. 
weighed  in  golden  scales,  or  in  very  nice  scales.     My  Lords,  it    M      DIg 
appears,  however,  that  the  summons  having  prayed  for  damages,  queensberrt 
in  respect  of  those  leases  which  had  come  in,  they  state  the  leases  MOntoomeby 
which  would  not  have  been  expired  at  the  time.     That  is  open  to  Re- 

ikis observation  at  the  bar,  to  which  your  Lordships  will  give  due 
attention. 

"  My  Lords,  the  proceedings  which  have  taken  place  in  this 
case  have  been  the  interlocutors  of  a  very  eminent  person,  Lord 
Gillies,  and  the  interlocutor  of  the  Court  of  Session.  My  Lords, 
the  first  interlocutor  is  in  these  words :  '  It  finds,  that  in  those  cases, 
1  where  renunciations  were  obtained  by  the  late  Duke  of  Queens- 
'  berry,  of  the  former  leases,  and  new  leases  granted  of  the  same 
'lands,  for  a  longer  endurance,  but  without  any  increase  of  rent, 
'  there  is  no  room  for  an  allegation,  that  a  grassum  was  received 
1  by  his  Grace,  or  for  a  claim  of  damages  on  that  account,'  that 
is,  upon  account  of  receiving  the  grassum,  '  But  finds,  that  in  all 

•  cases  where,  upon  obtaining  renunciations  of  current  leases,  the 
1  Duke  let  the  lands  of  new  to  the  same  tenants  for  increased 
4  rents,  the  renunciation,  with  the  additional  rent  thus  obtained 
1  mder  the  new  leases,  is  to  be  considered  as  a  grassum  paid  to 
1  his  Grace.'     And  if,  in  point  of  law,  it  is  to  be  considered  as 

*  grassum,  and  is  to  be  considered  as  a  grassum  paid  to  his  Grace, 
there  is  an  end  of  the  case.  Then  there  is  another  finding,  '  Finds, 
1  that  the  nature  of  the  transaction  in  such  cases  affords  real  evi- 
1  fence  that  the  Duke  did  not,  as  enjoined  by  the  entail,  let  the 
4  said  lands  and  estate  at  such  reasonable  rents  as  could  be  got 
1  therefor.'  Now,  supposing  the  former  part,  of  the  interlocutor 
to  be  unfounded,  and  that  the  renunciation  is  not  to  be  considered 
**  a  grassum,  your  Lordships  would  have  to  consider,  whether 

*  &e  construction  that  has  been  put  upon  the  restrictive  clause  to 
\  wlich  I  referred  before,  is  a  construction  which  connects  it  with 
feuram,  or  whether  the  true  construction  leaves  it  unconnected 
'With  grassum,  and  makes  it  a  substantive  injunction,  that  you 
■kill  not  let  for  a  rent  less  than  could  be  reasonably  got  for  the 
•taie;  because,  if  that  be  a  substantive  prohibition,  and  if  Lord 
Gillies  was  right  in  saying,  that  the  nature  of  the  transaction 
•faded  real  evidence  that  the  Duke  did  not,  as  enjoined  by  the 
tntail,  let  the  lands  and  estate  at  such  reasonable  rents  as  could 
he  got,  it  would  be  a  question  why  we  should  go  into  proof  of 
B  ttat;  but  I  am  prepared  myself  to  say  that  the  real  value  and 
w  %orth  of  the  land  at  such  a  time  being  more  than  the  rent  re* 
E  Served  by  the  lease  at  the  time,  is,  in  my  judgment,  no  evidence  to 
I  |rove  that  the  lease  was  not  let  at  the  best  rent  that  could  be 
I  Hasonably  got  at  the  time.  That  may  be  made  out  one  way  or 
r    tht  other,  from  other  circumstances. 

**  My  Lords,  Lord  Gillies  proceeds,  as  persons  with  minds  such 
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1820.        as  his  usually  do,  by  endeavouring  to  set  the  matter  right  as  boo 
~~~  as  may  be.     In  another  interlocutor,  he  says :  *  He  still  remaii 

MARQUIS  OF  J  '  J 

qukensbkrrt  (  of  the  opinion  expressed  in  this  last  interlocutor,  namely,  thi 

Montgomery    '  *n  tne  cases  there  mentioned,  the  renunciation,  with  the  add 

&c.         ( tional  rent,  must  be  held  to  be  truly  a  grassum,  and  that  the 

'  circumstances  do,  at  any  rate,  afford  real  evidence  that  the  Ian 
Note  to  inter-  «  were  not  let  by  the  renewed  leases,  at  such  reasonable  rents 

c  could  have  been  obtained  therefor ;  but  by  the  above  inter/, 

*  cutor,  all  this  is,  in  the  meantime,  left  open,  in  order  that,  bi 

*  fore  the  case  is  carried  into  the  Inner  House,  the  facts  relatfn 
1  to  it,  may  be  fully  ascertained,  and  particularly,  an  opportunity 
'  afforded  to  the  pursuer,  on  the  one  hand,  of  proving  his  allega- 
'  tion,  that  by  the  renewed  leases,  the  lands  were  let  greatly  below 
'  their  value,  and  to  the  defenders,  on  the  other  hand,  of  proving 

*  what  is  so  strongly  insisted  on  in  their  representation — that  ill 
'  the  lands  were,  by  the  renewed  leases,  let  at  reasonable  and 

*  adequate  rents.' 

My  Lords,  a  condescendence  was  given  in,  and  that  condescen- 
dence your  Lordships  have  heard  read.  I  have  it  now  before 
me :  'In  obedience  to  the  above  interlocutors,  the  pursuer  con- 
'  descends  upon  and  offers  to  prove  the  following  facts  and  cir- 
'  cumstances,  which  he  shall  endeavour  to  state  as  succinctly  is 
'  possible,  observing  the  same  order  in  which  the  different  farms 
'  are  specified  in  the  summons  upon  which  the  action  is  founded/ 
And  then  they  state,  item  by  item,  these  hundred  and  ten  leases, 
and,  with  very  few  exceptions,  I  think  the  effect  of  the  statement 
is — let  in  such  a  year,  at  so  much — the  lease  renounced  in  such  s 
year,  so  many  years  of  it  being  then  unexpired,  and  a  new  lease 
granted  at  so  much — real  value  at  that  period  £147,  10s.  Now, 
I  state  again,  as  I  have  before  taken  the  liberty  of  stating  to  your 
Lordships,  if  this  had  been  an  averment  made  in  Westminster 
Hall,  it  would  have  followed  from  the  words  of  the  clause,  Why 
have  they  not  made  an  averment,  that  £147  was  the  best  rent  dot 
could  be  reasonably  got  therefor  at  the  time?  and,  Why  have  thej 
not  given  the  real  value  in  evidence,  which  would  have  had  moff 
or  less  effect  according  to  the  greater  or  less  difference  there  w* 
between  the  rent  actually  reserved,  and  that  real  value,  which  might 
be  so  inadequate,  that,  as  Lord  Thurlow  says,  when  a  man  heard 
the  difference  stated,  it  would  startle  him,  and  likewise  any  other 
circumstances  in  evidence  that  might  account  for  the  difference  baif 
more  or  being  less  between  the  real  value  and  the  rent  at  whkh 
it  is  let.  There  are  some  particular  cases,  however,  that  might 
deserve  particular  attention  ;  and  as  it  has  now  been  stated,  that 
the  proof  must  be  applied  to  each  of  these  leases  severally  and 
respectively,  instead  of  being  applied  to  all  together,  as  seemed  at 
first  intended,  I  would  mention  again  item  87,  which  is  the 
c  Townfoot  of  Mousewald,'  let  in  1791  at  £47,  valued  in  1801  at 
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258,  lease  renounced  in  1807.     Now,  there  can  be  no  doubt,  I        1820. 

iresume,  that  it  would  be  a  fair  observation  to  a  jury,  that  the    M      UI8  0F 

itae  of  the  evidence  which  is  called  the  valuation  of  Alexander  qdeensbxbby 

q  1801,  would  be  very  different  if  a  lease  was  made  in  1801  than  uoht^ouerj 

X  would  be  considered  as  being  with  reference  to  a  lease  not  made  &o* 

ill  1807;  and  if  in  1801,  that  valuation  was  a  right  one  at  £58. 

Still,  when  it  is  here  stated,  that  '  during  the  subsistence  of  the 

'  previous  lease  at  £47  rent,  a  part  of  this  farm  (being  in  point  of 

4  value,  greatly  less  than  a  half),  was  subset  by  the  tenant  at 

'  £45,  which  sub-rent  was,  in  1804,  increased  to  £52,  1 0s.'     So, 

that,  according  to  this,  the  valuation  of  Alexander  in  1801  was 

£58,  and  the  lease  granted  was  £60,  that  is,  £2  more  than  the 

valuation,  and  one-half  of  it  had,  between  1801  and  1807,  been 

let  for  no  less  than  £52,  10s.,  which  is  more  than  double — that 

would  be  a  strong  case. 

My  Lords,  there  was  another  interlocutor  pronounced  by  the 
Lord  Ordinary,  which   '  allows  the  pursuer  a  proof  of  the  facts 
*  stated  in  the  condescendence,  and  the  defenders  a  proof  of  the 
'facts  stated  in  the  answers,  and  to  both  parties  a  conjunct  proba- 
4  tion  thereanent.'     The  respondents  reclaimed  to  the  whole  Court 
against  the  above  interlocutor,  and  their  Lordships  *  having  re- 
1  aimed  consideration  of  this  petition,  and  advised  the  same,  with 
'the  answers  thereto— Alter  the   Lord  Ordinary's  interlocutors 
( reclaimed  against ;  sustain  the  defences  ;  assoilzie  the  defenders 
1  from  the  conclusions  of  the  libel,  and  decern ;  but  find  the  pur- 
4  tter  not  liable  in  the  expenses  of  process.'     A  petition  and  ad- 
ditional petition   having  been  presented  by  the   appellant,  their 
Lordships  '  having  resumed  consideration  of  this  petition,  and  of 
1  the  original  petition,  and  advised  the  same  with  answers  thereto— 
4  They  refuse  the  desire  of  both  petitions,  and  adhere  to  the  inter- 
'locator  reclaimed  against.'     And  it  has  been  correctly  stated  to 
Jour  Lordships  from  the  bar,  that  in  both  hearings,  the  Court 
Wire  perfectly  unanimous  ;  and  not  only  perfectly  unanimous,  but, 
*J  it  appears  to  me,  expressed  no  doubt  at  all  that  the  judgment, 
which  they  did  so  unanimously  pronounce,   was    right.     Now, 
Whether  that  judgment  does  or  does  not  amount  to  this  assertion, 
namely,  that  if  all  the  allegations  of  the  pursuer  are  true,  still  they 
Would  not  support  the  pursuer's  claim,  is  a  matter,  I  think,  for  con- 
sideration ;  for  if  they  would  support  the  pursuer's  claim,  then,  it 
appears  to  me  difficult  to  say  why  he  was  not  allowed  to  make 
proof  of  them — they  being  all  taken  for  granted  to  be  true,  that 
they  would  not  sustain  the  pursuer's  claim.     Then,  in  the  first 
Way  of  putting  the  case,  your  Lordships  will  have  to   decide, 
whether  they  would  or  would  not,  if  true,  sustain  the  pursuer's 
dfim.     If  you  are  of  opinion  they  would  sustain  the  pursuer's 
Jaim,  then  it  will  be  extremely  difficult  to  say  why  they  are  not 
i  be  allowed  to  go  to  proof  of  them.     And  it  appears  remark- 
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1820.        able,  as  Mr  Clerk  has  strongly  put  it,  that  we  can  in  judgment 
marquis  of    ta^e  tne  allegations  of  the  defender  to  be  true,  and  yet  not  aXLom 
queensberry  a  proof  of  the  pursuer's  allegations.      For  instance,  there  is  nc 
Montgomery,  doubt  that  Alexander  made  a  valuation ;  but  as  to  the  prudence  an^ 
&°-         skill  of  Alexander,  they  may  depend  on  circumstances.     We  cac* 
not,  however,  come  to  this  view  of  the  case  until  we  have  di* 
posed  of  other  questions.     I  mean  those  I  referred  to  in  the  fir^ 
of  my  observations,  and  which  undoubtedly,  as  they  affect  the 
doctrine  of  entails  in  general,  are  of  much  more  importance  to  be 
well  determined  than  any  points  which  arise  in  this  cause,  and 
apply  to  this  cause  only.     These  are  the  general  questions  which 
have  been  raised.      If  I  am  wrong  in  my  statement  of  them,  I 
shall  be  extremely  glad  to  be  set  right ;  and  I  would  not  be  un- 
derstood to  have  given  any  opinion  whatever  on  any  one  of  the 
points  I  have  stated,  meaning  to  reserve  that  for  more  mature  and 
quiet  consideration." 

Lord  Redesdale  said,* 

"  My  Lords, 

"  I  shall  not  go  into  this  case  at  present,  because  it  does  appear 
to  me  to  be  of  great  importance  in  respect  of  entailed  property  in 
Scotland.  I  understand  the  final  decision  of  the  Court  of  Session 
to  be  a  complete  determination  of  the  question  upon  the  allegation 
contained  in  the  proceedings,  independent  of  the  question  respect* 
ing  the  propriety  of  giving  evidence  upon  the  subject ;  because  ; 
the  Court  has  entirely  disposed  of  the  cause,  it  is  out  of  Court, 
as  I  may  say ;  and,  therefore,  they  have  not  certainly  decided  j 
upon  the  question,  whether  the  evidence  should  be  given  on  the 
matters  contained  in  the  condescendence,  but}  they  have  held,  0 
I  apprehend,  that  the  case,  as  stated,  does  not  give  the  present 
appellant  a  right  to  proceed  in  the  action.  That  is  the  effect  of 
the  decision. 

"  My  Lords,  I  apprehend  that  may  have  been  decided  upon 
grounds  that  have  not  been  particularly  adverted  to  in  the  argu- 
ment before  your  Lordships.  In  the  first  place,  at  the  time  tbe 
action  was  commenced,  all  the  leases  that  had  been  renounced, 
would  have  been  in  continuance,  if  they  had  not  been  renounced. 
I  believe  all  of  them,  if  they  were  in  continuance  at  the  time  that 
the  action  was  brought,  then  at  the  time  that  the  action  wtf 
brought,  the  Marquis  of  Queensberry  had  sustained  no  damage. 
If  he  died  before  the  expiration  of  any  of  these  terms,  he  nerer 
would  have  sustained  any  damage.  Whether  that  was  a  matter 
considered  or  not,  has  not  been  stated  to  us ;  but,  my  Lords,  ia 
the  additional  petition,  the  Marquis  of  Queensberry  does  allege 
that  these  leases  were  granted  by  the  Duke  of  Queensberry,  mail 

*  From  Mr  Gurney's  short-hand  notes,  revised  by  his  Lordship. 
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JUJe,  and  to  the  prejudice  of  the  succeeding  heir.     In  the  summons         1820/ 
it  is  not  so  alleged,  but  it  is  alleged  that  the  Duke  had  granted 
those  leases  to  the  manifest  fraud,  hurt,   and  prejudice  of  the  queensbebby 
pursuer,  that  is,  the  Marquis  of  Queensberry.     Now,  my  Lords,  MOHTOomkiit 
I  confess  I  have  great  doubt  in  this  case,  whether  it  is  possible  &c. 

to  maintain  an  action  but  upon  the  allegation  that  the  Duke,  in 
granting  the  leases,  had  acted  mala  fide;  and  in  the  summons  that 
is  not  expressed.  It  is  expressed  that  he  had  granted  the  leases 
to  the  manifest  fraud,  hurt,  and  prejudice  of  the  pursuer,  but  not 
that  the  leases  were  granted  by  him  with  intent  to  defraud  the 
pursuer,  and  that  appears  to  me  a  very  material  consideration  in 
this  case. 

"  I  conceive  one  can  scarcely  put  the  situation  of  an  heir  of 
entail  in  a  Scotch  entail,  with  a  power  of  granting  leases  in  a 
higher  situation  than  a  trustee.  If  you  consider  him  a  trustee  in 
executing  that  power,  he  should  so  execute  it  as  to  have  regard 
to  the  interest  of  his  successor,  that  is  considering  him,  I  think, 
in  the  highest  situation  that  he  can  be  possibly  considered.  You 
cannot  possibly  consider  him  in  a  higher  situation.  Now,  my 
Lords,  if  a  trustee,  in  such  a  situation,  had  granted  leases  of  this 
description,  though  they  were  really  to  the  prejudice  of  the  suc- 
ceeding heir  of  entail,  does  it  follow  that  damages  can  be  recovered 
against  the  estate,  and  against  the  trustee  who  has  acted  without 
an  intent  to  injure  the  succeeding  heir  of  entail,  acting  honestly, 
in  the  transaction,  and  dealing  with  the  property,  as  possibly  he 
would  have  dealt  with  the  property,  if  it  had  been  his  own? 
That  is  a  great  difficulty  that  impresses  itself  upon  my  mind.  I 
do  not  find  that  the  summons  proceeds  to  that  extent.  The  ad- 
ditional petition  has  an  allegation  to  that  extent,  though  not  very 
distinctly ;  but  that  additional  petition  having  that  allegation,  it 
seems  to  me  it  must  have  been  considered  that  that  was  necessary 
to  support  the  action.  Under  the  circumstances  of  this  case,  there- 
fore,  the  question  that  presses  itself  upon  my  mind  is,  whether  to 
support  this  action,  it  is  necessary  to  show,  that  the  Duke  of 
Queensberry,  in  what  he  did,  intended  to  injure  the  heir  of  entail? 

"  My  Lords,  a  decision  has  been  cited  to  your  Lordships,  with 
respect  to  leases  granted  in  this  country,  under  a  power  for  a 
tenant  for  life  to  grant  leases  for  a  certain  term  of  years,  at  the 
best  rent.  My  Lords,  in  that  case  it  was  proved  that  a  lease  was 
granted,  I  think,  at  £43 ;  that  there  had  been  offered  by  another 
tenant  a  rent  of  £50  and  above  ;  by  another,  I  think  £60 ;  but 
that  the  tenant  for  life,  who  was  in  possession  of  the  estate,  pre- 
ferred the  tenant  at  £43,  and  granted  him  the  lease.  This  lease 
was  impeached,  and  on  its  being  impeached,  the  Court  determined 
that  that  lease  could  not  be  set  aside.  The  Court  said,  that  unless 
it  appeared  that  that  lease,  at  an  under  rent,  was  granted  under 
an  undue  partiality,  or  taking  some  advantage  to  the  lessor,  they 
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1820.        could  not  impeach  that  lease.     Now,  my  Lords,  here,  if  the  Duki 
marquis  of    °^  Queensberry  had  let  these  leases  from  undue  partiality  to  th< 
quEENSBERBT  tenants,  or  from  a  personal  dislike  to  his  succeeding  heir  of  entail 
moktgombrt,  an(^  *°r  tne  purpose  of  injuring  that  heir,  that  might  be  a  ground 
&<?•  perhaps,  for  taking  damages,  in  respect  of  his  having  acted  maM. 

fide  in  the  administration  of  the  property.    My  Lords,  that  ia 
part  of  this  case  which  strikes  the  most  strongly  upon  my  min< 
and,  I  think  it  would  be  extremely  important  to  have  the  grouii< 
upon  which  your  Lordships  are  to  decide  this  case,  fully  and  well 
understood,  because  it  must  be  of  the  utmost  importance  to  ill 
entailed  estates  in  Scotland,  where  there  are  restrictive  clauses,  ia 
respect  of  granting  leases,  that  the  persons  in  possession  should 
know  on  what  principles  they  are  to  act.     My  Lords,  it  is  really 
a  very  serious  consideration,  whether  a  person,  who,  in  that  situa- 
tion, is  to  be  liable  (supposing  the  entail  be  properly  recorded, 
which  it  was  not  in  this  case),  to  a  forfeiture  of  the  estate,  if  be 
grants  a  lease  to  a  tenant  for  less  money  than  he  might  receive  of 
another  tenant.     In  the  first  place,  if  he  is  to  forfeit  the  estate, 
unless  be  can  procure  a  surrender  of  that  lease,  so  as  to  purge  the 
forfeiture,  the  loss  of  the  whole  property  would  follow.    Tour 
Lordships  will,  therefore,   find   that  a  person  in  that  situation 
granting  leases,  would  be  in  a  situation  of  extreme  danger ;  and 
even,  in  the  prudent  management  of  property,  every  person  muM 
know  it  is  not  always  prudent  to  grant  a  lease  to  the  person  who 
offers  the  greatest  rent.     On  the  contrary,  I  know,  in  my  owb 
case,  that  a  very  intelligent  man,  and  a  very  honest  agent,  has 
frequently  advised  me  to  accept  the  lowest  offer,  because,  he  says, 
the  lowest  offer  always  comes  from  the  best  tenant,  and,  therefore, 
it  would  be   extremely  unreasonable  to  forfeit  the  estate  of  an 
heir  of  entail  in  possession  in  Scotland,  because  he  had  acted  as 
I  should  think  fit  to  act,  in  possession  of  a  fee  simple  estate.    Hj 
Lords,  it  is  also  extremely  material  in  another  point  of  view.    A 
person  in  that  situation  would  not  only  be  liable  to  forfeit  the 
estate,  for  he  could  not  purge  the  forfeiture,  but  if  the  lease  coutf 
be  sustained  against  the  heir  of  entail,  and  the  heir  of  entail  cooU 
maintain  a  suit  for  damages  for  the  granting  of  that  lease,  tin 
consequence  would  be  that  he  might  be  made  to  suffer  to  the  very 
extent,  supposing  the  lease  to  be  valid.     He  might  be  made  to 
suffer  to  a  very  great  extent,  without  the  possibility  of  any  ad- 
vantage to  himself ;  and,  on  the  contrary,  supposing  the  lease  IP 
be  avoided,  he  would  then  be  responsible  to  the  tenant  for  the 
injury  that  the   tenant  would  sustain  by  that  very  transaction. 
If  a  long  lease  were  granted  for  a  term  of  years  at  a  moderate 
rent,  the  tenant  may  have  expended  a  very  large  sum  of  money, 
which  might  be  his  object  in  taking  that  long  lease,  and  the  tenant 
for  life  would  be  in  a  situation  of  extreme  difficulty  in  respect  of 
any  leases  so  granted,  though  really  in  the  prudent  administration 
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of  the  property.     My  Lords,  this  induces  me  to  think  this  a  case        1820. 
far  most  serious  consideration,  and  that  your  Lordships  cannot    MknQVn  OF 
sustain  an  action  of  this  description  against  the  representatives  of  qubensbebbt 
the   deceased   heir-of-entail  under  such  circumstances,  without  uom£ummt 
being  perfectly  assured,  that,  in  what  you  are  doing,  you  are  pro-         &o. 
eeeding  of  necessity  in  the  administration  of  justice,  and  in  such 
manner  as  not  to  injure  all  the  persons  in  possession  of  similar 
estates  administering  those  estates,  as  they  would  administer  their 
own  unfettered  estates." 

Lord  Chancellor. — "  I  move  your  Lordships  that  this  case 
be  further  taken  into  consideration  on  Friday  next. 

Ordered. 

Friday,  19th  May  1820. 
"  Lord  Chancellor,* 

"My  Lords, 

"In  this  case,  in  which  the  most  noble  Charles,  Marquis 
and  £arl  of  Queensberry,  is  the  appellant,  and  Sir  James 
Montgomery,  Bart. ;  William  Murray,  Esq.,  and  Edward  Bul- 
lock Douglas,  Esq.,  executors  of  the  late  William,  Duke  of  Queens- 
berry,  are  respondents,  this  was  an  action  of  damages  brought  by 
the  Marquis  and  Earl  of  Queensberry,  against  the  respondents 
as  the  executors  of  the  late  Duke  of  Queensberry,  for  damages 
incurred  by  the  late  Duke  of  Queensberry,  in  having  let  certain 
leases,  which  leases  have  been  represented  from  the  bar  to  be 
leases  good  as  between  the  late  heir  of  tailzie  and  the  tenants  in 
possession,  but  which  leases  have  been  represented  as  having  been 
granted  in  wrong  of  the  heirs  who  were  to  take  after  him,  and, 
therefore,  the  representatives  of  the  late  Duke,  are  answerable  to 
the  present  heir,  the  Marquis  of  Queensberry,  who  is  now  entitled 
to  the  possession  of  the  estate,  as  heir  of  tailzie,  and  this  is,  un- 
doubtedly, if  the  case  is  to  be  considered  as  a  case  in  which  the 
power  of  leasing  required  that  the  heir  letting  a  lease  should 
obtain  the  most  reasonable  rent  that  could  be  got  therefor.  If 
that  be  a  substantive  part  of  the  restrictions  and  conditions  or 
terms  in  the  deed  of  tailzie,  this  is,  certainly,  one  of  the  most 
important  cases  we  have  had  ever  to  deal  with,  because,  as  far  as 
the  inquiry  I  have  been  able  to  make  on  the  subject,  has  enabled 
tie  to  judge,  I  believe  it  is  the  first  case  of  the  kind  which  has 
come  from  Scotland,  and  it  is  quite  obvious  that  it  must  of  necessity 
firm  a  case  that,  in  all  probability,  now  this  species  of  case  has, 
fcr  the  first  time,  come  before  the  House,  that  will  establish  prin- 
ciples, in  the  decision  of  it,  which  would  lead  to  settling  all 
questions  of  this  nature,  which  it  may  be  in  the  consideration  of 


*  From  Mr  Gurney's  short-hand  notes. 
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1820.        parties  to  bring  before  courts  of  justice,  or,  at  least,  it  will  settl 


mabquis  of    tnose  principles  upon  which  Courts  ought  to  govern  themselvc 
QDEEM8BBRHT  in  like  cases.     My  Lords,  its  importance  is  extremely  obvious  i 
Montgomery  evei7  wa7  °f  putting  it     If  an  heir  possessing  an  entailed  est* 
&c.         in  Scotland,  lets  leases,  taking  no  more  in  rent  to  himself,  a* 
taking  nothing  by  way  of  fine,  premium  or  foregift,  or  any  othe 
benefit, — taking  nothing  for  himself  except  what  he  reserves  u 
those  who  are  to  follow  him,  still  the  question  is  open,  whether 
he  did,  in  so  taking  to  himself,  reserve,  in  the  true  sense  of  those 
words,  the  most  reasonable  rent  that  could  be  got  ?  and,  there- 
fore, it  is  an  extremely  important  situation  in  which  he  is  placed, 
unless  the  principle  on  which  it  is  to  be  decided,  is  a  principle  of 
perfect  fairness,  and  which  will  protect  him,  if  he  means  to  act 
fairly.     This  would  be  the  case  where  the  tailzie  had  not  been 
duly  recorded,  but  where  the  tailzie  is  duly  recorded,  then  the 
question  certainly  would  not  be  a  question  for  damages,  as  between 
the  representatives  of  the  late  heir  and  the  present  heir,  but  the 
present  heir  would  have  a  right  to  come  into  Court  against  the 
tenants,  as  in  the  late  Queensberry  cases,  and  to  insist  they  had 
taken  leases,  not  giving  the  best  and  most  reasonable  rent  that 
could  be  obtained,  and  seeking,  according  to  the  Scotch  forms,  not 
for  damages  from  the  representatives  of  the  late  heir,  but  seeking  to 
destroy  the  leases  themselves,  and  thereby  to  create,  on  the  part  of 
the  tenants,  a  demand  against  the  assets  of  the  late  tenant  in  tail 

This  case,  therefore,  is  not  a  case  which  must,  whenever  it  » 
finally  decided,  govern  merely  cases  in  which  the  action  is  for 
damages,  but  it  may  affect  the  whole  tenantry,  as  well  as  all  the 
landlords  of  the  country  ;  and  considering  what  the  law  of  Scot- 
land is  with  respect  to  the  powers  of  tenants  in  tail,  who  are,  ia 
truth,  proprietors  of  the  fee  for  the  time  being,  and  where  they  aw 
not  strictly  prohibited,  they  are  understood  to  be  at  liberty  to  lea*, 
it  is  a  case  where  the  favourable  principle  to  them  should  be  carried 
as  far  as  it  can.  It  is  the  more  important  to  consider  this  case? 
and  weigh  the  principles  on  which  to  decide  it ;  because,  though 
I  am  not  aware  that  any  case  in  Scotland  (taking  this  to  be  * 
substantive  prohibition),  has  yet  been  decided,  we  know,  in 
England,  for  a  long  series  of  years,  there  have  been  in  constant 
use  and  habit,  settlements  by  which  persons  are  made  tenants  fa 
life,  with  powers  of  leasing,  which,  almost  always,  in  the  terms  of 
them  (except  as  to  leases  in  the  west  of  England,  where  fines  ait 
allowed),  require  that  the  tenant  for  life  should  reserve  the  most 
reasonable  rent  that  can  be  got.  And  this  is  not  only  the  caft 
as  to  tenants  for  life  ;  but  where  there  are  tenants  in  fee,  or  ift 
releases  to  uses,  generally,  during  the  minority,  or  where  thereto 
a  forfeiture  of  the  life  estate,  the  trustees  are  to  enter  and  enjoy 
for  the  life  of  the  tenant  for  life,  permitting  him  to  receive  the 
rents ;  there  is  a  power  to  make  such  leases  at  the  best  rent  that 


CASES  ON  APPEAL  FROM  SCOTLAND.       571 

•n  be  got ;  and  looking  at  our  marriage  settlements,  which  are        1820. 
daily  and  hourly  use,  where  powers  of  this  kind  are  reserved    M      Dls  Qp 
the  tenant  for  life ;  and  what  is,  perhaps,  more  to  he  considered  qubensbebrt 
served  to  mere  trustees,  both  of  them  hound,  from  time  to  time,  Montgomery 

get  the  most  reasonable  rent.     Such  has  been  the  favourable  &c« 

terpretation  pursued  with  respect  to  the  tenant  for  life,  and  the 
saee ;  and  with  respect  to  the  trustee  and  the  tenant  under  him, 
tat,  unless  there  is  fraud  or  gross  partiality  to  the  tenant,  or  unless 
tart  is  negligence  in  inquiry,  which  amounts  to  evidence  of  fraud,  I 
lelieve  our  Courts  have  never  thought  themselves  at  liberty  to 
listurb  those  leases,  and  speaking  now  as  one  of  the  oldest  in  the 
profession,  of  instances  in  which  such  leases  have  been  disturbed, 
so  great  is  the  difficulty  to  be  encountered,  that  the  instances  of  ' 
disturbing  them  are  very  rare.  < 

"  Having  stated  the  importance  of  the  case,  as  a  case  in  which 
leases  are  sought  to  be  disturbed,  we  must  not,  altogether,  lay  out 
of  our  consideration  the  importance  of  establishing  the  principle, 
loch  as  will  enable  persons  to  recover  damages,  where  damages 
can  be  recovered  according  to  the  law  of  Scotland,  and  such  as 
will  enable  persons  to  set  aside  leases  in  cases  in  which,  according  to 
the  true  intent  and  meaning  of  this  power,  damages  in  the  one  case 
should  be  recoverable,  and  the  leases  in  the  other  considered  void. 

"  With  these  general  observations,  your  Lordships  will  permit 
B*  to  state,  that  the  action  in  this  case  was  raised  in  the  year  • 
1812.  Previous  to  1812,  it  appears  from  the  condescendence, 
tat  the  leases  which  are  stated  in  the  condescendence,  and  which 
amount  to  no  less  than  110 ;  for  the  perplexity  in  the  mind  of  an 
English  lawyer,  in  such  a  case  as  this,  is  considerable,  when  he 
'•collects  the  number  of  questions  in  this  part  of  the  country,  it 
*ould  have  been  a  separate  action  on  each  lease ;  but  in  this  case, 
ttia  a  general  action  upon  110,  all  lumped  together.  It  appears 
ftat  these  110  leases  were  granted  prior  to  the  time  when  the 
•ction  was  brought  into  Court,  but  upon  renunciations  of  former 
bases,  many  of  which  would  have  been  in  existence  at  the  time 
this  summons  was  brought,  if  they  had  not  been  renounced  when 
these  new  leases  were  taken.  There  is  the  first  set  of  leases ;  and, 
*ithqut  going  through  them  particularly,  I  think  from  95  to  110 
delusive,  are  all  of  them  leases  which  were  granted  upon  renun- 
ciation of  former  tacks,  which  former  tacks  would  have  been  in 
existence,  if  they  had  not  been  surrendered  and  renounced  when 
this  action  was  brought  into  Court ;  and  it  will  be  pretty  obvious, 
J  think,  to  your  Lordships,  that  it  is  rather  difficult  to  say  what 
cause  of  action  the  Marquis,  in  1812,  could  have  when,  if  he 
bad  happened  to  die  before  the  term  at  which  the  old  leases  would 
bare  expired,  he  would  have  been,  in  fact,  instead  of  receiving  the 
ncreaaed  rent  upon  the  new  leases,  only  receiving  the  smaller 
mt  upon  the  old  leases,  if  the  leases  could  have  been  set  aside. 
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1890.        If  the  heir  had  insisted  on  a  recal  of  the  tailzie,  the  thing  migh**- 


mabquis  of"  De  different,  but  if  he  had  died  before  these  old  leases  had  expired^ 
queenbberby  it  is  quite  obvious,  instead  of  being  a  loser  by  the  grant  of  thes^ 
Montgomery,  new  leases,  he  would  have  been  a  gainer  by  it. 

&c.  «  My  Lords,  the  summons  states,  first,  generally,  the  entaj>j 

and  then  follows  this  power :  *  With  and  under  this  restriction 
4  that  it  shall  not  be  lawful  to  any  of  the  said  heirs  to  set  tack^ 

*  or  rentals  of  the  said  lands,  or  any  part  thereof,  for  any  longer 
(  space  than  nineteen  years,  and  without  any  diminution  of  the 
4  rental,  or  for  the  setter's  lifetime,  in  case  of  any  diminution  of 
4  the  rental.'    Now,  it  is  not  necessary,  in  this  case,  to  consider 
with  any  degree  of  particularity  what  is  meant  by  these  words, 

4  without  any  diminution  of  the  rental,  or  for  the  setter's  lifetime, 

#  *  in  case  of  any  diminution  of  the  rental,' — a  question  which  has 

arisen  in  other  places,  in  which  great  attention  has  been  given  to 

determine  what  the  meaning  of  it  was,  but  it  goes  on  to  state, 

*  And  it  shall  not  be  lawful  to  any  of  the  said  heirs  to  take  gras- 
(  sums  for  any  tack  or  rental  to  be  set  by  them,  but  to  set  the 

*  lands  and  estate  at  such  reasonable  rents  as  can  be  got  therefor, 
4  so  that  the  succeeding  heirs  may  not  be  hurt  or  prejudiced  by 
4  the  heir  in  possession  setting  the  lands  at  an  undervalue,  o& 
4  taking,  by  way  of  grassum,  what  falls  annually  to  be  paid  oat  of 
4  the  produce  of  the  lands.' 

44  My  Lords,  your  Lordships  will  see,  by  and  bye,  that  the  very 
learned  judge  who  executes  the  duty  of  Lord  Ordinary,  was  o>f 
opinion  that,  where  the  Duke  of  Queensberry  took  renunciation^ 
of  existing  leases,  and  made  other  leases,  though  he  reserved  tx> 
himself  no  more  than  he  reserved  to  the  heirs  of  tailzie  who  wer0 
to  take  after  him,  or  who  should  take  after  him,  during  the  exist- 
ence of  these  leases,  yet,  if  he  raised  the  rent,  he  took  a  grassum  l 
and  your  Lordships  have  heard  the  argument  to  maintain  tlutf 
proposition.     It  was  argued,  on  the  other  side,  that  this  was  no 
grassum ;  that  an  increase  of  rent  in  such  cases  was  no  grassum;   j 
but,  then,  in  reply  to  that  again,  it  was  said,  Be  it  so,  still,  if 
this  is  not  to  be  considered  as  a  grassum,  the  lands  and  estate 
have  not  been  let  at  such  reasonable  rent  as  could  be  got  thereto. 
Upon  which  it  was  rejoined,  that  this  is  no  substantive  restric- 
tion or  prohibition  in  the  power,  but  that  it  is  merely  exegetkal, 
and  explanatory  of  what  the  author  of  the  deed  meant  by  not 

_  .  .  taking  grassums  ;  that  it  is  not  a  substantive  prohibition  in  itself 

Opinion  as  to    .        °  °  ^  ^     .  ,  .  •«.».., 

reasonable    „  that  you  are  to  get  the  most  reasonable  rent.     My  Lords,  with 

rent-  respect  to  that,  without  detaining  your  Lordships  long  in  con- 

sidering that  question,  I  confess  it  does  appear  to  me,  taking  the 
whole  together,  that  it  is  a  substantive  requisition  in  the  power,    I 
and  therefore  a  substantive  prohibition,  that  you  are  not  to  kt 
On  subject  of  ^ut  at  8UC^  reasonaD^e  rente  **  could  be  got  therefor ;  and  with 
grassum.  respect  to  the  question  of  grassum  or  no  grassum,  my  humble 
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opinion  is,  and  I  speak  it,  with  all  deference  to  the  great  judge        1820. 
who  looks  on  it  in  another  view,  that  where  the  Duke  of  Queens-    MARQniR     ~ 
berry  took  renunciations,  and  took  renunciations  granting  to  the  queensberbt 
tenants  leases  at  an  increased  rent,  within  the  intent  and  meaning  MONTgomert 
of  this  power,  he  certainly  did  not  take  a  grassum,  because  I         &c. 
think  it  obvious,  upon  the  whole  of  these  words  taken  together, 
what  it  was  that  the  author  of  this  deed  meant  should  be  con- 
sidered as  a  grassum.     But  I  go  farther  than  that,  because,  if  the 
Duke  of  Queensberry  could  take  a  renunciation  of  an  existing 
lease,  and  could  have  set  the  lands,  not  to  the  old  tenant,  but  to  a 
new  tenant  at  the  very  same  rent  at  which  he  has  set  to  the  new 
tenant,  it  appears  to  me  that  it  is  impossible  to  say  that,  within 
the  meaning  of  this  clause,  that  lease  would  not  be  a  good  lease, 
whether  it  was  to  the  new  tenant  or  to  the  old  tenant,  provided  it 
was  let  for  the  most  reasonable  rent  that  could  be  got  therefor. 
If  you  once  admit  that  the  Duke  could  take  a  renunciation,  and 
could  let  to  a  person  who  was  before  not  in  the  situation  of  a  te- 
nant to  him,  for  the  rent  of  £100,  it  appears  to  me  there  was 
nothing  to  prevent  his  letting  to  the  old  tenant  at  the  rent  of 
£100,  and  the  question  would  be,  Whether  that  was  the  best  rent 
that  could  be  got  therefor  ? 

"  My  Lords,  there  is  another  question,  which  has  arisen  in  this  Opinion  on  the 
case,  upon  which  I  shall  not  trouble  your  Lordships  by  saying  BtatBto' 
more  than  simply  to  state  my  opinion  upon  it,  namely,  it  is  said  if 
all  these  objections  could  be  sustained,  still  these  are  leases  within 
the  statute  of  the  10th  George  III.    Now,  my  humble  opinion 
upon  that  is,  that  these  are  not  leases  protected  by  that  statute. 

"  Having  stated  that  I  do  not  think  the  objection  of  grassum 
arises  here,  or  that  the  statute  will  protect  the  leases  if  they  are 
contrary  to  the  power,  and  having  stated  that,  in  my  judgment, 
this  is  a  positive  restriction  or  prohibition,  the  question,  therefore, 
that  is  now  to  be  decided,  I  apprehend  to  be,  Whether  this  case 
has  been  properly  decided  in  the  Court  below  ?  Whether,  upon 
the  grounds  on  which  it  acted,  they  ought  to  have  altogether 
assoilzied  the  defenders  ?  And  that,  I  apprehend,  may  be  put  in 
another  shape,  namely,  Whether  the  pursuer  has  stated  such  a 
case  upon  his  summons,  and  whether  the  circumstances  and  facts 
upon  which  the  Court  have  proceeded  are  such,  in  their  nature, 
that,  without  farther  inquiry  or  investigation,  they  ought  to  have 
assoilzied  the  defendants  altogether? 

My  Lords,  having  intimated  that,  I  think  your  Lordships  will 
perceive  that,  in  my  judgment,  the  pursuer  has  a  very  difficult 
case  to  establish,  I  cannot  go  the  length  of  saying,  that,  as  far  as 
I  have  been  able,  with  a  diligent  attention  to  the  case,  I  have  con- 
vinced myself  that  it  has  hitherto  been  before  the  Court  with  all 
the  information  which  may  be  necessary  in  order  to  determine, 
and,  particularly,  to  determine  for  the  first  time,  a  cause  of  such 
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1820.        infinite  importance  to  the  landed  interest  of  Scotland,  as  I  conceive 
~"~  this  to  be.     I  shall,  therefore,  proceed  to  state  to  your  Lordships 

QUEEN8BEBEY  the  effect  of  the  summons  again. 

Montgomery        ^he  8ummons  tnen  proceeds  to  state  the  manner  in  which  the 
&c.  Duke  of  Queensberry  let ;  that  is,  it  asserts  that,  i  by  thus  letting 

'  new  leases  of  the  lands  in  question,  several  years  before  the  ex- 
'  piry  of  the  old  ones,  to  the  tenants  then  occupying  the  lands, 
'  all  competition  whatever  was  completely  excluded,  and  it  was 
'  absolutely  impossible,  in  such  a  case,  that  the  lands  could  be  let 
'  at  the  best  rents  that  might  have  been  got  for  the  same,  as  no 
1  stranger  could  possibly  compete  with  the  tenant  of  the  farm,  who 
c  had,  in  many  cases,  six  or  eight  years  of  his  former  lease  yet  to 
'  run,  and  in  some  cases,  even  a  longer  period.  The  landlord,  in 
'  acquiring  his  object  of  an  increase  of  rental  long  before  the  ex- 
4  piry  of  the  existing  leases,  was  evidently  acting  at  the  mercy  of 
'  the  tenant  possessing  at  the  time,  who  would  certainly  take  care 
'  that,  in  estimating  the  rent  to  be  paid  by  him,  upon  his  new 
'  lease,  he  should  be  amply  paid  and  compensated  for  the  unex- 

*  pired  term  of  his  former  one.'     Now,  this  general  reasoning  may 
be  extremely  good,  but  it  is  by  no  means  conclusive,  because,  if 
the  landlord  was  at  liberty  to  take  a  renunciation  of  the  lease, — and 
the  landlord  being  at  liberty  to  take  a  renunciation  of  the  lease  if 
he  could  have  let  to  a  stranger,  provided  he  has  let  to  the  old 
tenant  at  the  same  rent  at  which  he  could  have  let  to  a  stranger, 
all  this  would  fall  to  the  ground ;  but,  I  am  by  no  means  prepared 
to  say  that  it  would  follow  of  course,  if  he  took  a  less  rent  from 
the  old  tenant  than  from  a  stranger,  therefore  the  lease  ought  to 
be  avoided,  because  there  may  be  a  great  many  considerations 
which  ought  to  induce  a  tenant  in  tail,  even  if  you  clothe  him 
with  the  character  with  which  it  has  been  supposed  this  House 
has  clothed  him,  rather  more  than  they  ever  have,  I  mean  that 
of  the  administrator  of  a  trust  estate,  there  may  be  many  cases, 
in  which  it  would  be  a  better  execution  of  the  trust  to  prefer 
old  tenants,   connected   with   the  family   and    estate,    at  some 
abatement  of  rent,  than  to  take  an  increase  from  a  stranger.    It  is 
therefore  a  circumstance,  and  but  a  circumstance,  to  be  attended 
to.     Then  it  states,  ' that  in  all  these  cases  there  was  absolutely  a 

*  grassum  paid  by  the  tenant.' 

"  I  have  before  stated  to  your  Lordships,  and  I  do  not  mean  to 
go  into  it  again,  that  in  my  judgment  this  is  not  a  grassum;  for 
it  cannot  be  disputed  that  the  unexpired  terms  of  these  highly  • 
valuable  leases  were  in  every  case  worth  a  specific  sum  of  money. 
That  specific  sum  of  money,  is  a  sum  of  money  which  is  paid  as 
rent ;  and,  I  think,  the  late  Duke  of  Queensberry  cannot  be  said 
to  have  taken  grassums  while  these  leases  were  in  existence,  and 
the  Marquis  of  Queensberry  will  have  the  benefit  of  the  increased 
rent.     'That,   in   this  manner,  the  deceased  William,  Duke  of 
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'  Queensberry,  in  contravention  of  the  said  deed  of  entail,  and  to        1820. 

*  the  manifest  defraud,  hurt,  and  prejudice  of  the  pursuer,  and    MAB       OF 

( the  heirs  of  entail  succeeding  to  him  in  the  said  tailzied  lands  qukensbbrbt 

*  and  estates,  let  leases  of  the  lands  and  farms  under  written,  for  mohtqomert 
4  periods  of  nineteen  years,   each  commencing  at  the  different         &°* 

( terms  underwritten,  upon  renunciations  of  the  unexpired  terms 
1  or  periods  of  the  former  leases.' 

"  My  Lords,  in  a  subsequent  part  of  this  summons,  after  enume- 
rating various  leases,  it  is  stated,  '  That  by  this  mode  adopted  by 

*  the  late  Duke,  for  the  sake  of  present  profit  to  himself,  of  letting 
'  the  lands  anew  to  the  tenants  then  possessing  the  same,  for  the 
4  foil  term  of  years  authorised  by  the  entail,  several,  and,  in  a 
( number  of  cases,  many  years  before  the  expiry  of  the  then 
( existing  leases,  upon  the  tenants  renouncing  the  unexpired  period 
1  of  these  leases,  in  consequence  of  which,  the  leases  were  let  at 
'most  inadequate  rents.'  Now,  here  is  an  allegation  in  this 
summons,  that  the  leases  were  let  at  most  inadequate  rents,  and 
tn  allegation  that  they  were  let  at  most  inadequate  rents  for  the 
purpose  of  his  making  a  profit  to  himself;  and  this  allegation 
ippears  to  me  to  be  very  material. 

It  then  proceeds  to  state  the  law  of  Scotland  as  to  the  right  to 
recover  damages,  in  consequence  of  having  let  such  leases  as 
these,  and  then,  my  Lords,  it  seeks  the  payment  of  those  damages 
on  a  ratio  of  calculation,  which,  I  understand  by  Mr  Clerk,  is 
not  to  bind  him  to  have  the  damages  in  that  form  ;  but  it  is  a 
•ode  of  calculation  which  the  Court  might,  if  they  thought  it 
not  the  right  mode,  alter  and  vary,  or  reject,  if  damages  were  due. 

I  beg  now  to  call  your  Lordships'  attention  to  the  strict  intention,  Opinion  on  re- 
whatever  may  be  the  meaning  of  the  words,  strictly  speaking,  defence*. 
Ike  first  defence  is,  '  That  many  of  the  leases  of  which  the  pursuer 
1  complains,  that  the  renunciations  were  taken,  would  not  naturally 
1  have  expired  until  some  years  hence ;  and  had  they  not  been 
'  denounced,  the  Marquis  would  have  been  receiving  lower  rents 

*  than  he  does  at  present.  If  it  were  to  be  held  that  the  late 
'Duke  of  Queensberry  was  not  entitled  to  put  an  end  to  the  former 

f   *  leases,  by  accepting  of  renunciations,  and  if  the  executors  of  the 
}    'late Duke  could  be  found,  upon  that  account,  liable  in  damages, 

*  these  damages  would  not  be  due  until  the  periods  shall  arrive 
*     *  when  the  former  leases  would  have  expired,  and  could  only  be 

•claimed  by  the  heir  in  possession.     The  pursuer,  the  present 

*  Marquis  of  Queensberry,  may  then  be  dead,  and  a  different  heir 

1  of  entail  possessed  of  the  estate;  and  as  it  would  only  be  the 

'heir  of  entail  in  possession  at  the  time,  who  would  be  entitled  to 

'claim  the  damages,  if  any  could  be  due  ;  therefore,  in  all  those 

1  eases  where  the  natural  expiration  of  the  former  leases  has  not 

'jet  arrived,  it  is  incompetent  for  the  present  Marquis  to  proceed 

<  in  the  action.'    Now,  that  defence  your  Lordships  see,  is  founded 
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1820.        in  matter  of  law.     If  the  Marquis  could  not  bring  bis  action  fcj 

marquis  of    tne  ^ormer  lea8es  naa*  expired,  then  the  defence  is  perfectly  rel« 

QOEEwsBBRRT  vant.     There  is  no  fact  to  be  tried  in  that  case  on  that  part  o 

mohtoomkrt   tne  defences.     The  defence  would  be  perfectly  relevant,  and  U 

&c.         would  be  a  bar  in  that  way  of  putting  it,  if,  by  the  Scotch  lair, 

he  could  not  maintain  his  action  at  this  time ;  it  would  be  of  no 

consequence  whatever,  and  would  be  irrelevant  to  prove  that  these 

leases  had  been  let  at  an  undervalue. 

The  next  article  in  the  defence  is,  *  But,  independently  of  this 
'  objection,  the  defenders  plead  that  the  claim  of  damages,  in  all 

*  the  cases,  and,  in  any  event,  is  totally  groundless.  The  late 
4  Duke  of  Queensberry  never  contravened  the  entail  of  the  Tin- 
'  wald  estate,  referred  to  in  the  summons,  as  he  neither  let  any 

*  part  of  this  estate  for  a  longer  period  than  permitted  by  the 
'  entail,  nor  took  grassums.'  Now,  my  Lords,  admitting  this  to 
be  so — admitting  for  the  moment  that  he  did  not  let  any  part  of 
this  estate  for  a  longer  period  than  permitted  by  the  entail,  and 
admitting  that  he  did  not  take  grassums,  is  this,  therefore,  a 
complete  defence  to  this  action  ?  This  action  proceeds,  not  merely 
upon  the  circumstance  that  he  took  grassums;  but,  supposing 
them  to  fail  in  proving  that  he  took  grassums,  it  does  not  proceed 
on  the  circumstance  that  he  let  no  part  of  the  estate  for  a  longer 
period  than  permitted  by  the  entail,  because  that  only  goes  to 
show  that  the  period  of  duration  of  the  leases  was  according  to 
the  entail ;  but  the  question  raised  by  this  summons  is, — Suppos- 
ing he  took  no  grassums,  and  that  he  did  not  let  for  a  longer 
period  than  permitted  by  the  entail,  has  he,  in  other  respects,  let 
according  to  the  entail  ?  Has  he,  or  has  he  not,  let  for  this  per- 
mitted period,  at  such  a  rent  as  was  not  the  reasonable  and  beat 
rent  that  could  be  got  for  the  same  ?  It  seems  to  me,  therefore, 
that  this  defence  cannot  possibly  be  sustained. 

Then  follows  the  third  defence :  '  The  whole  estate  was  let  by  the 
'  valuation  of  a  person  of  approved  skill,  at  what  was  deemed  tf 
4  adequate  rent,  and  the  rental,  so  far  from  being  diminished,  wts, 
(  at  the  death  of  the  late  Duke,  increased  to  more  than  doable 
'  of  its   amount  at  the  time  of  his  succession.     Therefore,  the 
(  defenders,  his  executors,  ought  to  be  assoilzied  from  the  present 
1  action,  and  found  entitled  to  expenses/     Now,  this  is  a  defence 
not  founded  in  law,  but  in  fact.     That  it  was  let  by  valuation, 
seems  to  be  admitted  on  all  hands.     That  it  was  let  by  the  valua- 
tion of  a  person  of  approved  skill,  is  a  circumstance  of  fact  which 
will  amount  to  considerable  evidence,  that  it  was  let  for  the  best 
rent  that  could  be  got  therefor;  but  whether  the  person  who 
made  the  valuation  was  such  a  person,  is  matter  of  fact  to  be 
proved,  unless  it  is  admitted  ;  and  it  is  matter  of  fact  to  be  proved, 
that  it  was  let  at  an  adequate  rent.     Possibly,  one  might  venture 
to  add,  that  if  it  was  let  by  the  valuation  of  a  person  of  approred 
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skill,  at  what  he  deemed  an  adequate  rent,  the  Court  would  take         1820. 
for  granted,  that  there  had   been  inquiry  made  to  enable   him    MJLBQDI8  OF 
to  exercise  that  skill,  unless  it  was  shown  there  was  gross  and  queensberby 
culpable  neglect  in  the  manner  of  estimating  it.     '  The  rental,  so  Montgomery, 

*  far  from  being  diminished,  was,  at  the  death  of  the  late  Duke,  &c- 
'  increased  to  more  than  double  its  amount  at  the  time  of  his  sue- 

'  cession;'  which  appears  certainly  to  be  admitted  in  the  papers ; 
but  the  manner  of  recovering  that  amount,  may  leave  open  a 
question  to  be  decided  on  sound  principles,  when  you  look  at  all 
these  leases,  which  form  a  constituent  part  of  the  whole  lettings, 
whether  the  doubling  the  rent  was  not  reserving  on  each  lease  the 
best  rent  that  could  be  got  therefor  ?  That  question,  therefore, 
is  left  open. 

"My  Lords,  the  first  interlocutor,  I  observe,  is  that  of  my 
Lord  Gillies,  who  stated  himself  thus  : — '  Having  heard  parties' 
c  procurators  upon  the  grounds  of  the  libel  and  defences :  Finds 

*  that  in  those  cases  where  renunciations  were  obtained  by  the 

*  late  Duke  of  Queensberry,  of  the  former  leases,  and  new  leases 
'  granted  of  the  same  lands  for  a  longer  endurance,  but  without 
'  any  increase  of  rent,  there  is  no  room  for  an  allegation,  that  a 

*  grassum  was  received  by  his  Grace,  or  for  a  claim  of  damages 

*  upon  that  account.'  Now,  your  Lordships  will  perceive  that 
the  humble  individual  now  addressing  you,  does  not  agree  with 
my  Lord  Gillies  in  this  declaration  in  his  first  interlocutor,  because, 
though  I  think  there  is  not  room  for  an  allegation  that  a  grassum 
was  received,  yet  I  do  not  agree  that  there  is  no  room  for  a  claim  of 
damages,  provided,  that  in  a  case  where  there  was  not  an  increase 
of  rent,  there  might  have  been  reasonably  obtained  a  reasonable 
increase  of  rent,  because,  if  there  be  a  prohibition  to  let,  except 
for  the  best  rent  that  could  be  got  therefor,  letting  at  the  old  rent 
may  be  of  itself  a  circumstance  of  evidence.  It  would  be  so  in 
our  Courts,  to  show  that  it  was  not  letting  at  the  best  rent  you 
could  get  at  the  time,  and,  therefore,  that  taking  no  increase  of 
rent,  though  it  will  not  negative  the  fact  that  you  did  let  for  the 
best  rent,  will  not  conclusively  prove  and  establish  that  fact. 

Then  the  judge  goes  on  to  say  : — '  But  finds  that,  in  all  cases 
i  where,  upon  obtaining  renunciations  of  current  leases,  the  Duke 
( let  the  lands  of  new,  to  the  same  tenants,  for  increased  rents, 
( the  renunciation  with  the  additional  rent  thus  obtained  under 
'  the  new  leases,  is  to  be  considered  as  a  grassum  paid  to  his 
*  Grace.'  And  your  Lordships  will  recollect  Mr  Clerk,  who 
argued  this  case  very  ably  at  the  bar,  stated,  you  are  not  to 
consider  merely,  the  renunciations  and  the  letting  to  a  tenant,  but 
to  look  at  this  (and  most  truly  and  justly  he  so  stated  it),  as  a 
complicated  case.  That  is,  a  renunciation  by  the  old  tenant  letting 
to  a  new  one  ;  and,  in  the  nature  of  the  thing,  there  must  have 
been  something  in  the  nature  of  an  agreement  by  the  old  tenant 

VOL.  VI.  2  o 
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1820.        giving  up  the  remainder  of  a  term  at  a  lees  rent,  and  beginni^ 

marquis  of    w'tn  a  new  one»  Wlt^  an  i110*688^  r®111  >  ^d  ***  tnat  way  °f  Putt**i 

qubensberby  it,  he  argued,  that  the  heir  of  entail  in  possession  has  an  advantage 

mohtoomert  by  reserving  a  benefit  to  himself,  which  the  other  heirs  of  entai 

&o.         would  not  enjoy.     Some  of  them  might  not ;  bat  still,  that  all 

comes  round  to  this — be  it,  if  you  please,  a  complicated  question, 

I  think  if  he  was  entitled  to  take  a  renunciation  of  a  lease  foots 

A.  and  let  it  to  B.  at  £100  a  year,  and  if  you  could  not  wb* 

that  the  rent  that  B.  was  to  pay,  was  not  within  the  words  a>£ 

this  power,  '  the  best  rent  that  could  be  got  for  the  same,'  it  would 

be  impossible,  for  these  reasons,  to  say  it  was  not  the  best  when 

paid  by  A.     If  that  was  the  best  rent  that  could  be  got  therefor, 

it  is  impossible  to  say,  it  was  not  the  best  when  paid  bj  A, 

because  very  often,  Who  is  the  tenant  f  is  a  question  of  as  great 

importance  as  to  what  is  the  best  rent. 

44  Then  his  Lordship  went  on  to  state,  *  That  the  nature  of  the 
4 transaction,  in  such  cases,  affords  real  evidence  that  the  Duke 
'  did  not,  as  enjoined  by  the  entail,  set  the  said  lands  and  estate 
4  at  such  reasonable  rents  as  could  be  got  therefor,  and,  therefore, 
4  finds  damages  due  to  the  pursuer,  and  decerns/  Now,  if  by 
that  had  been  meant  that  the  nature  of  the  transaction,  in  socb 
case,  affords  evidence  to  be  considered,  I  agree  with  him,  but  if  H 
is  to  be  said  that  the  nature  of  the  transaction  in  such  case  affords 
conclusive  evidence,  then  I  cannot  agree  with  him.  'And, 
4  before  answer,  as  to  the  quantum  of  damages,  ordains  the  pur- 
4  suer  to  give  in  a  special  condescendence  of  the  damages  claimed 

*  by  him,  and  for  what  leases  and  lands.'  My  Lords,  both  paroei 
were  dissatisfied  with  this  interlocutor,  and  gave  in  representation 
against  it,  and  then  my  Lord  Gillies,  4  Having  considered  this  i* 

*  presentation,  with  the  answers  thereto,  before  answer,  ordain 
'  the  pursuer  to  give  in  a  special  condescendence,  in  terms  of  tb 

4  Act  of  Sederunt,  specifying  the  different  leases  granted  bj  tb  j 
4  late  Duke  of  Queensberry,  on  account  of  which  he  now  cilia* 
4  damages,  and  the  facts  and  circumstances  relative  to  each,  wfaxs 
4  he  avers  and  undertakes  to  prove ;'  and  then  he  subjoins  a  do*; 
which  bears  upon  the  language  of  his  first  interlocutor,  and  whkk 
is  expressed  in  these  terms : — 4  The  Lord  Ordinary  still  renw* 
4  of  the  opinion  expressed  in  his  last  interlocutor,  viz.,  that  in  tk 
4  cases  there  mentioned,  the  renunciation  with  the  additional  reflt 
4  must  be  held  to  be  truly  a  grassum,  and  that  these  circumstaDCft 
4  do  at  any  rate  afford  real  evidence  that  the  lands  were  not  let, 
4  by  the  renewed  leases,  at  such  reasonable  rents  as  could  haft 
4  been  obtained  therefor.  But,  by  the  above  interlocutor,  all  tail, 
4  in  the  meantime,  is  left  open,  in  order  that,  before  the  came  * 
4  carried  into  the  Inner  House,  the  facts  relative  to  it  may  he 
4  fully  ascertained,  and  particularly,  an  opportunity  afforded  t» 
4  the  pursuer,  on  the  one  hand,  of  proving  his  allegation,  that  by 
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tlie  renewed  leases,  the  lands  were  let  greatly  below  their  value  ;        1830. 

»nd  to  the  defenders,  on  the  other  hand,  of  proving  what  is  so    MJLBQUIg  OF 

strongly  insisted  on  in  their  representation,  that  all  the  lands  queensberby 

were,  by  the  renewed  leases,  let  at  reasonable  and  adequate  montgombrt, 

rents.'     So  that  your  Lordships  observe,  that  the  determination         *c- 

•ilh  respect  to  the  finding,  that  the  nature  of  the  transaction 

ffbrded  real  evidence  that  the  Duke  did  not,  as  enjoined  by  the 

ntail,  let  the  lands  at  reasonable  rents,  is  now  followed  by  a  direc- 

ion  to  the  pursuer,  *  to  prove  his  allegation,  that  by  the  renewed 

leases,  the  lands  were  let  greatly  below  their  value;'  so  that 

the  Court  might  have  before  it,  not  only  the  effect  of  what  is  called 

real  evidence,  but  the  evidence  which  should  arise  from  the  proof 

of  that  allegation ;  and  to  the  defenders,  on  the  other  hand,  of 

proving  what  is  so  strongly  insisted  on  in  their  representation,  that 

•11  the  lands  were,  by  the  renewed  leases,  let  at  reasonable  and 

adequate  rents.     My  Lords,  that  condescendence  was  then  given 

in»  and  it  appears  material  now  to  call  your  Lordships'  attention 

to  this  sentence.     It  is  in  these  words — as  much  of  it,  at  least, 

« it  is  necessary  to  state,  is  in  these  words, — *  In  obedience  to 

the  Lord  Ordinary's  interlocutor,  the  pursuer  condescends  upon, 

and  offers  to  prove  the  following  facts  and  circumstances,  in 

relation  to  the  undermentioned  farms  and  possessions,  which  he 

ahall  endeavour  to  state  as  succinctly  as  possible,  observing  the 

•wne  order  in  which  the  different  farms  are  specified  in  the 

summons,  upon  which  the  action  is  founded.'     He  begins  with 

the  old  Mains  of  Tinwald,  and  the  farm  of  Tinwald.'     This 

fan,  he  says,  was  let  to  Mr  Staig  for  nineteen  years,  from  Whit- 

*nday  1796,  at  £140  of  yearly  rent.     In  1799,  he  renounced 

this  lease,  and  obtained  a  new  one  from  Whitsunday  1799,  at  the 

ttnte  rent,   though,   at   this   very  time,    he  was  receiving  from 

Messrs  Smith,  his  subtenants,  £330.     The  real  value  of  the  farm 

*t  the  period  when  the  renewal  was  granted,  was  about  £550. 

My  Lords,  with  respect  to  this  lease,  the  old  lease  would  not  have 

expired  till  the  year  1815,  which  was  three  years  after  this  action 

**s  commenced ;  but,  for  the  sake  of  illustration,  I  will  suppose 

that  this  was  a  lease  subsisting  at  the  time  the  present  Marquis 

became  the  heir  in  possession,  and  subsisting  after  the  renunciation 

tf  a  former  lease,  which  would  at  that  time  have  expired ;  and 

then  the  circumstances  come  to  be  material  in  this  way.     The 

not,  in  1796,  which  was  for  a  lease  of  nineteen  years,  was  £140 

jaariy  rent.     The  rent  reserved  in  1799  for  nineteen  years  (that 

was  a  prolongation  of  the  term  for  three  years),  was  at  the  same 

rait,  and,  unquestionably,  it  might  be  the  best  rent  that  could  be 

raably  obtained.     It  is  stated,  that  the  real  value  of  the  farm 

about  £550.     Now,  it  is  a  little  difficult  precisely  to  know 

these  words  in  this  condescendence,  '  the  real  value  of  the 

farm,'  mean.    If  it  means  that  the  rent  that  could  have  been 
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1820.        reasonably  obtained,  was  £550,  it  would  have  been    better,  I 


marquis  of    ^ink,  tnat  **  should  have  been  so  stated,  because  if  it  had  been  an 
queknsberry  allegation  that  that  rent  could  have  been  reasonably  obtained,  and 
Montgomery,  7efc  ^at  tne  rent  was  onty  £140,  it  would  be  very  difficult,  in  the 
&0-  consideration  of  such  a  power  as  this,  to  say  that  that  was  not  a 

circumstance  which  it  was  necessary  to  account  for  how  it  hap- 
pened ;  so  it  is  another  circumstance  in  this  part  of  the  case  that 
is  material,,  namely,  that  at  this  very  time  the  tenant  who  paid 
£140  a  year  was  receiving  from  his  subtenant  (which  means 
persons  in  the  obvious  possession  of  this  estate),  no  less  than  £330. 
That  is  a  circumstances  which,  though  I  do  not  mean  to  say,  after 
inquiry,  it  will  be  conclusive,  but,  in  the  discussion  of  such  a 
question  in  our  Courts,  as  to  whether  the  estate  had  been  let  for  the 
best  rent  that  could  be  obtained,  there  would  be  circumstances 
which,  if  proved,  would  be  of  very  considerable  weight  for  the 
consideration  of  a  jury. 

"  My  Lords,  the  next  which  is  stated  is  *  Trohoughton,'  which 
was  let  in  1797,  at  £100, — lease  renounced  in  1800,  sixteen  years 
of  it  being  then  unexpired;  and  new  leases  granted  at  £110; 
real  value  at  that  period  is  said  to  be  £147,  7s.  Now,  my  Lords, 
the  circumstances  of  this  case  (after  first  observing  that  this  was 
not  expired),  there  is  a  very  great  difference,  indeed,  between  pro- 
pounding a  case,  as  a  case  where  the  best  rent  was  not  reserved; 
and  I  would  say,  once  for  all,  that  by  *  the  best  rent,'  I  do  not 
mean  a  rent  that  could  be  got  for  the  first  year,  but  the  most 
reasonable  rent,  which,  as  a  rent  of  nineteen  years,  ought  to  be 
considered  the  best  and  most  reasonable  rent  throughout  the  whole 
nineteen  years ;  because  the  case  may  very  easily  happen,  and  often 
happens,  where,  if  you  take  £550  for  the  first  year,  and  that 
rent  is  to  be  continued,  instead  of  letting  at  the  best  rent,  you  ran 
a  considerable  risk  of  getting  no  rent  at  all  for  many  years ;  and 
it  would  be  the  best  rent,  in  the  true  sense  of  the  words,  and  the 
most  reasonable,  to  take  £250  for  the  whole  nineteen  years,  than 
to  take  £550  for  the  whole  nineteen  years,  because  you  might 
not  get  it  every  year  :  and  I  have  selected  these  two  first  cases  for 
the  sake  of  observing  (if  I  understand  what  the  law  of  England 
is  on  this  subject),  that  if  I  sat  at  Nisi  Prius,  and  were  to  direct  a 
jury  on  such  a  subject,  I  should  say,  that  if  the  words  mean  that 
a  reasonable  rent  for  the  nineteen  years  could  have  been  got, 
amounting  to  £550,  and  if  you  are  convinced  that  the  estate  was 
sublet  at  £330,  it  is,  upon  this  view  of  things,  impossible  to  make 
out  that  £150  was  the  best  rent,  because  the  difference  between 
£550  and  £150,  is  immense  ;  but,  with  respect  to  the  other  lease, 
where  the  £110  is  reserved,  and  the  allegation  is,  that  the  value 
is  £147,  7s.,  if  it  means  such  a  sum  as  would  be  got  at  auction, 
there  is  hardly  evidence  worth  consideration ;  and  the  difference 
between  £147,  7s.  and  £110,  is  not  so  considerable  as  almost  to 
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be  sufficient  to  run  the  risk  of  a  miscarriage  of  justice,  in  a  question  1820. 
of  so  much  difficulty  as  this  ;  and  I  make  the  observation,  because  M  UIS  QF 
it  has  been  observed  by  a  noble  Lord  at  the  table,  that  it  would  qukensbekry 
be  desirable  to  confine  a  further  inquiry  to  some  leases,  instead  mohtoomekt 
of  extending  it  to  all  of  them,  though  it  is  difficult  to  say  how  &c. 
that  can  be  done,  if  these  words,  '  real  value,'  are  meant  to  hold 
oot  this  idea  of  reasonable  rent.  If  the  real  value  is  to  be  con- 
sidered reasonable  rent,  I  most  fully  adopt  the  doctrine  stated  in 
that  case  in  the  Court  of  King's  Bench,  that  it  must  not  be  estab- 
lished merely  that  such  a  rent  could  be  got,  and  might  have  been  Fraud  or  cul- 
taken,  but  there  must  be  some  unfairness,  some  fraud,  and  some  gence  necea- 
gross  culpable  negligence  operating  as  mischievously  as  fraud  ****• 
would  operate,  before  you  can  undertake  to  say,  leases  of  this 
•ort  should  be  set  aside.  Making  that  observation,  and  suffering 
|  it  to  be  applied  to  two  of  these  leases,  it  is  next  to  impossible  to 
i  »y  there  are  not  some  others  to  which  it  does  not  apply.  I  have 
[  selected  these  two  for  illustration,  and  considering  them  contrary 
L  to  the  fact,  as  leases  where  the  former  leases  would  have  expired, 
p  to  explain  what  has  occurred  to  me  on  the  subject.  There  was 
:  one  let  in  1791,  at  £47,— valued  by  Mr  Alexander,  in  1801,  at 
£58,  and  I  mark  that  circumstance,  because,  in  the  condescen- 
dence, they  remark  on  it.  Supposing  the  two  first  leases  re- 
nounced had  expired,  the  whole  that  relates  to  Mr  Alexander's 
valuation,  would  have  no  application  to  them,  because  they  were 
iwwunced  before  he  valued  them.  The  lease  renounced  in  1807, 
three  years  of  it  being  then  unexpired,  and  new  lease  then  granted 
for  ten  years,  equal  to  nineteen  years,  from  1804,  at  £60,  being 
ft  above  the  valuation  of  1801, — real  value  at  that  period, 
^152,  158.  Now,  here  is  a  case  not  like  the  second  case,  where 
there  was  nothing  alleged  in  the  condescendence,  except  that  a 
fease  had  been  granted  at  £110,  and  what  is  called  the  real  value, 
Bight  be  £147,  but  here  is  a  complicated  case,  in  which  there  is 
tot  only  a  difference  between  £150  and  £60,  but  where  the  £60 
heing  reserved  during  the  subsistence  of  the  lease,  which  was  let 
*t  £47,  a  great  deal  less  than  half  the  estate  had  been  subset  to 
*  tenant  at  £45.  All  this  may  be  accounted  for,  I  have  no 
doubL  It  is  very  easy  to  suppose  circumstances  accounting  for 
H;  but  the  question  is,  Whether  it  is  or  is  not  to  be  accounted 
fa?  There  are  five  or  six  other  cases  of  subsetting,  and  cases 
having  circumstances  of  distinction,  which  do  not  belong  to  the 
generality  of  these  leases. 

"  My  Lords,  after  this  condescendence  was  given,  there  was,  as 
if  usual,  an  answer  to  the  condescendence,  which  is  in  these 
words :  *  In  the  condescendence,  the  noble  pursuer  gives  a  sepa- 

*  rate  view  of  each  farm  on  account  of  which  damages  are  claimed, 

*  1st,  The  rent  at  which  it  was  let  before  the  present  lease  was 

*  granted.     2dly,  The  time  when  the  former  lease  would  naturally 
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1820.        •  have  expired.     3dly,  The  valuation  put  upon  the  farm  by  1^, 
marquis  of    *  Alexander.     4thly,  The  rent  at  which  it  was  re-let  by  the  late 
quebnsbebry  «  Duke ;'  and  then  there  is  the  fifth,  which  seems  to  put  a  natu**/ 
Montgomery    construction  upon  the  pursuer's  words,  the  real  value;  *  5thly,  The 
&c.  i  rent  which  he  avers  it  was  worth  at  the  time  it  was  re-let.    is 

*  to  the  four  first  of  these  particulars,  the  condescendence,  so  far  a* 
4  the  respondents  have  observed,  is  correct.     The  fifth,  they  hold 

*  to  be  irrelevant,  for  reasons  stated  in  a  minute  given  in  for  them 
4  of  this  date ;  but,  on  the  point  that  the  rents  stipulated  by  the 
4  present  leases  were  reasonable,  they  aver,  and  it  will  appeir 
4  from  the  deposition  of  Mr  Alexander,  which  was  taken  by  the 
4  authority  of  your  Lordships,  and  remains  at  present  sealed  op. 
4  lstly,  That  he  was  a  person  much  employed  in  valuing  land,  not 
4  only  in  the  county  of  Tweeddale,  where  he  resides,  but  in  many 
4  other  counties.     2dly,  That  he  was  applied  to  by  the  Duke's 
4  agent  to  value  the  estates  belonging  to  his  Grace,  in  Dumfries- 
4  shire,  and  particularly  the  Tinwald  estate.     3dly,  That  he  was 
4  instructed,  in  doing  so,  to  specify  what,  in  his  opinion,  would  be  a 
4  fair  rent  for  each  farm,  supposing  that  it  had  been  at  the  moment 
4  out  of  lease.     4thly,  That  he,  accordingly,  inspected  all  the  farou 
4  carefully,  and  endeavoured  to  make  himself  master  of  every  cir- 
4  cumstance  of  local  situation,  markets,  distance  from  manure,  to, 
4  which  could  affect  their  value  to  a  tenant.     That  after  obtaining 
4  this  information,  he  affixed  such  a  rent  on  each,  as,  to  the  best  of 
4  his  judgment,  was  fair  and  adequate.'    Then  follows  this,  which 
is  certainly  a  most  material  allegation,  4  that  the  rent  so  fixed  *i* 
4  calculated  on  the  supposition  that  the  current  lease  had  been  it 
4  an  end,  and  the  farm  open  for  being  re-let.     If  these  four  alle- 
gations were  proved,  it  appears  to  me,  I  own,  to  be  one  of  the 
most  dangerous  things  possible,  to  say,  that  a  tenant  for  life  (I 
speak  now  of  English  tenants  for  life),  that  a  tenant  for  life  is  m 
the  execution  of  a  power  to  be  placed  in  this  situation,  that  if  hi 
employs  a  man  of  real  skill  to  inform  him  what  is  his  duty  to 
himself  and  those  who  are  to  come  after  him,  with  respect  to  letting 
his  lands,  or,  to  put  it  still  more  strongly,  in  the  case  of  those  who 
have  the  peculiar  protection  of  the  law-trustees ;  and  if  you  plan? 
to  clothe  an  heir  in  tail  with  the  character  of  an  administrator,  or 
trustee  (a  coat  which  has  been  oftener  put  on  bis  back  elsewhere 
than  it  has  here),  I  say,  in  that  case,  which  has  the  peculiar  protec- 
tion of  all  the  Courts,  if  these  circumstances  were  proved,  1  really  do 
not  know  in  what  situation  of  safety,  and  in  what  situation  other- 
wise than  that  of  the  utmost  peril  and  danger,  such  a  tenant  for 
life  would  be,  if  that  conduct  is  not  to  protect  him  in  a  question, 
whether  he  has  let  for  a  reasonable  rent,  or  in  what  situation  the 
trustee  would  be,  if,  in  such  a  case,  damages  could  be  recovered, 
or  it  could  be  said  he  was  guilty  of  a  breach  of  trust ;  but,  then, 
general  allegations  of  this  sort  must  always  be  considered  with 
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reference  to  the  actual  circumstance,  without  meaning  to  say  that        1820. 
it  really  makes  a  material  difference.     Nobody  can  deny  it  may    M      UIS  op 
make  a  most  material  difference,  whether,  in  1801, 1  let  upon  the  queensberry 
valuation  of  Mr  Alexander,  or  do  not  act  on  it  with  respect  to  MONTqomebt, 
many  parts  of  the  estate  (and  that  appears  to  be  the  case  here)  till         &c 
1808  or  1809,  because  Mr  Alexander's  valuation  in  1801  may  be 
a  valuation  he  would  not  abide  by  in  1809,  though  he  thought  it 
most  prudent  in  1801.     So,  it  may  be  a  matter  of  considerable 
importance,  whether  the  Duke  of  Queensberry,  or  Mr  Alexander, 
did  or  did  not  know  of  the  circumstances  of  all  these  subsettings. 
If  a  person,  in  the  exercise  of  such  a  power  as  this,  goes  to  work 
with  that  ordinary  prudence,  and  makes  those  reasonable  inquiries 
(which  are  deemed  reasonable,  because  they  are  necessary),  and  if 
he  is  misled,  the  case  is  treated  with  great  indulgence ;  but,  if  you 
can  establish  that  I,  a  tenant  for  life,  am  letting  a  lease  for  twenty- 
one  years,  at  £100  a  year,  and  that  I  know  that  my  tenant,  to 
whom  I  am  letting  at  £100  a  year,  is  letting  it  for  £500  a  year,  if 
I  cannot  account  for  the  circumstance  of  letting  him  have  it  at 
£100  a  year  (a  circumstance  which  might,  in  some  cases,  be 
accounted  for,  though  it  is  difficult  to  say  what  are  those  cases),  I 
say,  if  I  did  not  account  for  that,  then  it  might  be  fairly  taken  to 
be  dealing  with  that  sort  of  partiality  to  the  tenant  which  I  have 
no  right  to  indulge  at  the  expense  of  those  who  are  to  take 
after  me. 

"  The  matter  then  comes  before  the  Court  after  petitions  and 
answer.  There  are  petitions  on  your  Lordships'  table,  certainly 
not  more  than  so  important  a  question  requires ;  but,  before  I  state 
the  interlocutor,  it  is  proper  to  state,  that  these  answers  having 
been  put  in,  my  Lord  Ordinary  states,  in  another  interlocutor  of 
the  14th  June  1814,  'The  Lord  Ordinary  having  advised  the 
'  condescendence  for  the  Marquis  of  Queensberry,  with  the  answers 
'  thereto,  and  relative  minute,  Allows  the  pursuer  a  proof  of  the 
'  facts  stated  in  the  condescendence,  and  the  defenders  a  proof  of 
'  the  facts  stated  in  the  answers,  and  to  both  parties  a  conjunct 
'  probation  thereanent.'  My  Lords,  the  respondents  reclaimed  to 
the  Court  against  this  interlocutor,  '  and  the  Lords  having  resumed 
'  consideration  of  this  petition,  and  advised  the  same,  with  the 
6  answers  thereto,  they  alter  the  Lord  Ordinary's  interlocutor 
'  reclaimed  against :  Sustain  the  defences,  assoilzie  the  defenders 
'  from  the  conclusions  of  the  libel,  and  decern ;  but  find  the  pur- 
'  suer  not  liable  in  the  expenses  of  process.'  They  reviewed  that 
interlocutor,  and  upon  the  review,  namely,  on  the  15th  Novem- 
ber, the  appellant  reclaimed  against  this  interlocutor,  first,  by  a 
short,  and  afterwards  by  an  additional  petition,  but  on  advising 
these  with  answers  for  the  respondents,  the  Court,  of  this  date, 
*  unanimously  refused  the  desire  of  the  petitions,  and  adhered  to 
'  their  former  interlocutor.' 
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1820.  "  Now,  my  Lords,  I  have,  perhaps  from  ignorance  (very  likely 

marquis  op    ma*eed)  of  the  strict  nature  of  the  forms  of  proceeding,  found  some 
queensberrt  difficulty  in  precisely  understanding  what  this  interlocutor  is.    It 
Montgomery    uses  ^e  8ame  wor<ls  as  the  Lord  Ordinary's  interlocutor  of  *  sus- 
&o.         *  taining  the  defences/    If  by  that  is  meant,  that  on  looking  at  the 
summons,  and  what  is  strictly  called  the  defences,  they  thought  it 
right  to  assoilzie  the  defendant  in  the  conclusions  of  .the  libel,  it 
seems  to  me  difficult  to  sustain  the  judgment  so  understood,  because 
your  Lordships  will  recollect  that  the  defences  are  threefold, — one 
with  respect  to  leases,  where  the  former  renounced  leases  had  not  ex- 
pired,— the  next  is,  that  the  land  was  not  let  for  a  longer  period  than 
was  permitted,  neither  of  which  positions  or  propositions  affect 
the  leases  which  had  been  granted  upon  the  renunciation  of  leases 
that  had  not  expired  before  the  summons,  nor  do  they  affect  leases 
not  indeed  granted  on  grassums — not  granted  for  a  longer  period 
than  nineteen  years — but  leases,  if  any  such  there  be,  as  upon  a 
fair  view,  and  a  just  application  of  principles,  cannot  be  con- 
sidered as  not  let  at  the  best  rent  that  could  be  got  for  the  same. 
Then,  with  respect  to  the  third  allegation,  it  is  a  pure  allegation 
of  fact,  and  without  any  proof  of  the  truth  of  which  allegation,  in 
a  mode  of  proceeding  more  familiar  in  Scotland  than  in  England, 
they  have  been  taking  for  granted  all  this  is  proved, — that  all  this 
is  admitted,  a  great  part  of  which  is  not  proved  or  admitted,  and 
as  Mr  Clerk  justly  observed,  they  have  been  arguing  from  what 
is  in  the  dark, — they  have  been  arguing  from  what  is  sealed  up,  as 
if  every  body  had  read  it  before' it  was  put  into  the  envelope.    If, 
therefore,  it  means  merely  the  defences,  independent  of  the  con- 
descendence, it  does  not  appear  to  me  it  can  be  sustained.     If  the 
Court  mean  to  say — '  Looking  at  your  summons  and  the  defences, 
'  and  looking  to  the  condescendence,  we  are  of  opinion,  that  if 
'  the  condescendence  was  to  be  taken  to  be  proved,  you  have  no 
'  case.'     If  that  is  the  meaning  of  it,  then  I  dare  say  it  has  been 
very  inaptly  expressed  in  the  interlocutor,  because  I  have  not  the 
presumption  to  say,  I  can  understand  this  language  as  well  as 
those  who  framed  it ;  but  it  would  have  been  expressed  in  a  way 
we  should  better  understand  here,  if  the  interlocutor  had  stated 
that,  i  giving  you  credit  for  everything  you  state  in  your  con- 
*  descendence,  still  you  cannot  sustain  your  action,  and  we  will 
'  not  put  you  to  the  proof  of  your  condescendence,  much  less  put 
4  the  defender  to  the  proof  of  the  allegations  in  his  answer,  be- 
i  cause  we  are  of  opinion,  that  if  you  proved  every  syllable  men- 
i  tioned,  still  you  have  not  supported  your  summons.'     My  Lords, 
we  must  take  it  in  the  one  way  or  the  other.     If  we  are  to  take 
it  as  a  case  which  has  been  decided  upon  the  defences  merely, 
then  it  appears  to  me,  that  taking  the  summons  and  the  defences 
together,  and  taking  the  summons  to  have  intimated  fraud  in 
respect  to  the  Duke's  endeavour  to  take  a  profit  to  himself  at  the 
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defences  meet  that  case  ? — if  these  allegations  are  to  be  understood  MABQUI8  or 
to  be,  that  with  that  view  he  did  not  take  a  reasonable  rent.  On  qubknsbebbt 
the  other  hand,  giving  credit  in  the  nature  of  a  demurrer  to  every  MOhtoomibt( 
syllable,  you  have  not  in  that  condescendence  stated  a  case  that  &°- 

entitles  you  to  damages.  My  Lords,  we  have  the  case  before  us, 
with  a  condescendence.  In  my  humble  opinion,  if  the  case  is  to 
be  taken  only  on  the  defences,  I  mean  by  that,  in  the  strict  sense 
of  the  word  '  defences,'  in  the  same  sense  as  Lord  Gillies  uses  it, 
it  does  not  appear  to  me,  that  those  defences,  whatever  the  nature 
of  the  case  may  be,  sufficiently  meet  it ;  because  the  first  does  not 
apply  to  many  of  the  leases ;  the  second,  though  it  applies  to  all, 
is  not  sufficient  to  bar  the  action  as  to  any  of  the  leases ;  and  the 
third  reason  is  a  reason  of  fact  entirely,  which  should  be  proved 
or  admitted ;  and  if  it  was  shown  to  be  proved  or  admitted,  yet 
though  it  is  a  fact  most  material  in  the  case,  and  which  goes 
ninety-nine  times  in  a  hundred  to  conclude  such  a  case  (in  Eng- 
land I  mean),  and  for  the  sake  of  security,  it  should  be  adopted  in 
Scotland. 

"  My  Lords,  there  is  another  difficulty  which  has  occurred  to 
me,  that,  supposing  this  interlocutor  in  either  way  understood,  as 
an  interlocutor  which  could  be  sustained,  as  to  a  great  majority 
of  those  leases,  and  (if  I  am  to  speak,  if  it  were  fit  to  use  such  an 
expression  as  judicial  conjecture)  judicially  conjecturing,  I  think, 
the  greater  part  of  the  leases  will  never  be  effectually  touched ;  and 
jet,  on  the  other  hand,  it  is  impossible  for  me,  according  to  the  prin- 
ciples which  have  governed  my  mind,  borrowed  from  English 
oases,  to  say  that,  with  respect  to  some  of  those  leases,  farther 
consideration  is  not  due.     The  circumstance  of  a  lease  granted  in 
1808,  on  a  valuation  made  in  1801,  with  an  interim  demise.     My 
L>rd8, 1  always  feel  most  grateful  for  a  shake  of  the  head ;  but  if 
jou  will  look  at  the  lease  1787  (1797?),  for  instance,  you  will 
fad  that  it  was  valued  in  1801,  that  the  lease  was  not  renounced 
nil  1807,  that  is  six  years ;  and  there  is  the  same  circumstance 
M  to  others,  and  connected  with  subsetting  in  the  meantime.     I 
m  very  far  from  saying,  that  with  respect  to  such  a  lease  in  that 
view,  that  could  be  touched,  provided  there  was  a  due  dealing 
with  respect  to  it,  which  will  keep  the  case  within  the  principles 
laid  down  in  the  King's  bench,  in  the  case  cited  at  the  bar,  which 
appear  to  me  to  be  true  principles.     Lord  Gillies,  I  think,  did 
more  than  what  has  been  done  in  this  condescendence,  because  he 
says,  '  In  specifying  the  different  leases  granted  by  the  late  Duke 
'  of  Queensberry,  on  account  of  which  he  now  claims  damages, 
1  and  the  facts  and  circumstances  relative  to  each,  which  he  avers, 
*  and  undertakes  to  prove  in  support  of  his  claim.'    It  would  have 
been  a  very  material  thing,  with  respect  to  some  leases,  to  have 
added  many  circumstances  to  show  that  those  leases,  where  there 
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1820.        have  been  all  those  sub-settings,  could  be  leases  fairly  granted.    It 


marquis  of    was  on  fcne  Pursuer,  I  admit, — to  make  his  condescendence  clear, 
QUBBN8BERBT  j0  make  his  condescendence  sufficient.     But  there  is  this  diffi- 
montqomkbt,  culty  first  in  the  case,— -first,  non  constat,  that  the  Court  has  decided 
&°*         on  the  condescendence.     In  the  next  place,  this  condescendence 
leaves  me  in  a  state  as  to  some  of  the  leases,  in  which,  though 
I  may  know  what  to  do  with  them,  with  respect  to  others,  I  do 
not  know  what  to  do  with  them ;  and,  therefore,  it  is  a  case  of 
the  most  anxious  consideration,  and  a  case  which,  if  it  stood  by 
itself,  and  was  not  to  form  a  precedent,  as  I  think  it  will,  of  the 
very  highest  importance  with  respect  to  landed  property  in  Scot- 
land,— a  question  of  immense  consequence  to  the  heir  in  tail  in 
possession ;   because,  if  this  action  can   be  sustained,   and  this 
tailzie  had  been  recorded,  any  one  of  those  leases   might  have 
amounted  to  a  contravention  that  would  have  created  a  forfeiture 
of  the  lease. 

"  It  has  appeared  to  me,  on  a  most  anxious  attention  to  the 
case,  and  I  will  persume  to  say  a  most  careful  attention,  regarding 
it  as  a  case  to  form  a  precedent  of  such  infinite  value  to  that 
part  of  the  kingdom,  on  the  best  consideration,  I  think,  the  pro- 
position I  shall  submit  to  your  Lordships  (because  I  think  it  maj 
be  useful  not  to  submit,  though  to  throw  out  the  general  nature 
of  that  proposition  till  Wednesday  next),  but  the  general  nature 
of  it  would  be  of  this  kind,  namely,  to  affirm  the  interlocutor,  so 
far  as  it  affects  leases,  with  respect  to  which  the  Marquis  of 
Queensberry  had  no  cause  of  action  at  the  time  he  brought  an 
action  into  Court.     With  respect  to  the  other  leases  to  send  it 
back  to  the  Court,  to  review  the  interlocutor,  and  with  leave  to 
the  pursuer  to  propose  to  the  Court  an  additional  condescendence, 
if  he  thinks  proper. 

"  I  believe  something  of  that  kind  will  enable  your  Lordships 
finally  to  do  that  justice  in  the  case  which-  you  can  safely  believe 
to  be  justice ;  and  I  do  profess,  either  affirming  it  generally,  or 
reversing  this  interlocutor  generally,  would  appear  to  me  a  pro- 
ceeding that  would  leave  the  law,  on  this  most  important  subject  (a 
law,  the  benefit  of  which  is  so  seldom  attainable  in  this  country  and 
on  just  and  right  principles,  so  seldom  attainable  in  this  country) 
— it  would  leave  it  in  such  a  state  of  uncertainty,  that  it  seems  to 
me,  that  not  only  with  respect  to  these  parties  (because  the  Mar- 
quis might  institute  another  action,  with  respect  to  the  leases, 
where  the  former  leases  were  not  expired  at  the  time  of  the  sum- 
mons), but  with  respect  to  all  other  persons — tenants  in  posses- 
sion— tenants  in  tail — and  the  occupiers  of  all  other  landed  pro- 
perty ;  it  would  leave  them  open  to  such  inconvenience,  if  damages 
are  to  be  considered  as  recoverable  in  such  a  state  of  the  case, 
that  it  must  be  necessary  that  something  should  be  done  to  extri- 
cate them  from  it.     I  have  thrown  out,  generally,  the  grounds 
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again  the  nature  of  the  proposition  I  have  alluded  to,  in  order  to   MARQUI8  OF 
have  an  opportunity  to  farther  consider  it,  praying  of  your  Lord-  queensberri 
ships  a  delay  till  Wednesday."  mohtoombry, 

Lord  Redesdale  said,* 

"  My  Lords, 

"  This  is  a  question  of  so  much  importance,  that  I  shall  humbly 
submit  to  your  Lordships  a  few  words  upon  it.  In  the  first  place, 
I  wish  to  put  out  of  my  consideration  the  question,  Whether  these 
leases  are  sustained  by  the  statute  ?  If  I  rightly  read  the  statute, 
it  meant  to  prevent  the  granting  of  leases  upon  the  surrender  of 
the  former  lease ;  for,  otherwise,  the  provision  of  the  statute,  that 
no  lease  shall  be  granted  unless  the  former  lease  shall  be  expired, 
or  within  a  year  of  expiry,  is  nugatory.  If  a  surrender  may  be 
made,  there  may  be  twenty  years  to  come  of  the  existing  lease, 
and  that  provision  in  the  statute  would  be  totally  defeated.  That 
is  the  impression  on  my  mind  ;  but,  I  apprehend,  that  the  construc- 
tion of  this  statute  is  not  properly  a  question  within  the  pleadings 
in  this  cause.  It  makes  no  part  of  the  defence ;  the  leases  are 
not  attempted  to  be  supported  in  the  defences,  upon  the  ground  of 
the  statute.  Whether  the  subsequent  proceedings  properly  let 
the  parties  into  that  consideration,  I  cannot  pretend,  from  any 
knowledge  I  have  upon  the  subject,  to  say ;  but,  unless  that  is  the 
case,  it  seems  to  me  clear  that  that  is  no  part  of  the  question  in 
this  cause. 

"  With  respect  to  what  is  an  important  question  in  this  cause, 
so  far  as  it  concerns  not  only  the  parties,  but  all  other  persons 
who  are  interested  in  entailed  estates  in  Scotland,  I  think  it  very 
important  to  consider  what  is  the  nature  of  the  prohibition  con- 
tained in  the  deed  of  entail,  and  what  is  the  nature  of  that  power 
which  is  annexed  to  the  prohibition  to  grant  certain  leases.  I 
apprehend,  according  to  the  law  of  Scotland,  the  prohibition  itself 
is  to  be  construed  most  strictly ;  and  you  are  not  to  consider  that 
prohibition  as  going  one  jot  further  than  the  precise  words  in  the 
prohibition ;  but,  with  respect  to  the  power,  that  it  ought  to  be 
construed  liberally,  and  that  you  are  to  consider  it  as  a  restriction 
of  the  extent  of  the  prohibition,  intended  for  the  benefit  of  those 
who,  from  time  to  time,  should  be  in  possession  of  the  estate. 
Unless  it  is  so  construed,  it  seems  to  me  that  the  situation  of  every 
person  in  the  possession  of  an  entailed  estate  in  Scotland,  where 
there  is  a  prohibition  against  granting  leases,  must  be  extremely 
hazardous ;  for,  if  the  full  value  for  which  the  land  might  be  let, 
is  not  reserved  upon  the  lease,  the  heir  of  entail  who  is  in  posses- 
sion, is  to  be  liable  to  an  action  for  damages  for  granting  that 
lease ;  or,  if  his  lease  can  be  avoided,  the  entail  being  recorded, 

*  Mr  Gurney's  short-hand  notes,  revised  by  his  Lordship. 
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1820.         he  is  to  be  liable  to  an  action  from  the  tenant  for  having  granted 

marquis  of    a  *ease  tnat  cannot  D0  sustained,  the  situation  of  every  heir  must 

qukensbebky  be  extremely  hazardous,  unless  he  thinks  proper  to  let  the  lands 

Montgomery,  *n  a  wav  extremely  injurious  to  enjoyment  of  property  of  that 

*°«         description  in  Scotland,  and  injurious  also  to  the  public. 

"  The  words  of  this  entail  are  not  exactly  what  the  summons 
attempts  to  interpret  them.  The  words  are  '  To  set  the  lands  for 
'  such  reasonable  rents  as  could  be  got  therefor.'  The  summons 
takes  these  words  to  be  (in  other  words),  for  the  best  rent  that  can 
be  got  therefor.  I  cannot  give  that  construction.  I  think  the 
words,  '  for  such  reasonable  rents  as  could  be  got  therefor/  do  not 
amount  to  words  of  the  same  strictness  as  the  words,  '  for  the 
«  best  rents  that  could  be  got  therefor ;'  and  that  all  the  circum- 
stances under  which  a  person  of  the  description  of  the  heir  of  this 
large  property  might,  with  propriety,  think  fit  to  let  his  estates, 
are  to  be  taken  into  consideration. 

"  I  do  not  apprehend  that  it  could  be  the  intent  of  the  person 
who  was  the  creator  of  this  entail,  to  put  the  persons  who  were  to 
succeed  to  the  entail  into  a  situation  which  he  would  not  have 
acted  upon  himself.  Could  the  late  Duke  of  Queensberry,  when 
he  came  into  possession  of  the  estate,  and  with  the  influence  that 
belongs  to  such  a  property,  have  had  the  idea  of  exacting,  or  have 
wished  to  exact,  the  most  rent  that  could  be  got  f  I  apprehend 
that  cannot  be  the  construction  which  ought  to  be  given  to  such 
a  power  as  is  contained  in  this  instrument.  I  take  it  that  the 
power  to  grant  leases  is  given  for  these  reasons, — that  the  estate 
may  be  let  to  respectable  and  responsible  tenants,  and  be  occupied 
by  respectable  and  responsible  tenants ;  that  it  may  be  let  with 
a  view  to  future  improvement  by  such  tenants,  and,  because 
persons  who  hold  only  from  year  to  year,  lands  that  are  capable 
of  improvement,  will  not  improve,  from  the  uncertainty  of  their 
tenure ;  therefore,  the  consideration,  what  is  reasonable  rent  to 
be  taken  under  such  circumstances,  is  a  consideration  of  difficulty. 
Unless  the  person  who  has  the  enjoyment  of  the  estate,  and  has 
the  power  to  grant  those  leases,  is  to  be  considered  as  giving 
beneficial  leases  to  the  tenants,  and  to  be  at  liberty  to  give  such 
beneficial  leases  as  should  induce  good  tenants  to  offer  for  the 
estate,  and  such  as  should  induce  the  tenants  to  improve  the 
estate  in  their  hands,  and  to  look  to  the  person  who  should  grant 
the  leases  as  a  benefactor.  That  is  the  idea  which,  I  believe,  has 
generally  been  considered  as  influencing  the  decision  of  questions 
of  this  nature,  in  this  country,  and  such,  I  think,  must  have  been 
the  intention  of  the  creator  of  this  entail.  Therefore,  I  cannot 
conceive  that  the  interpretation  that  has  been  given  in  this 
summons  to  the  words  which  are  used  in  the  clause  in  the  entail, 
is  a  right  interpretation,  supposing  these  words,  '  for  the  best  rent 
'  that  could  be  got  therefor,'  are  to  be  interpreted  strictly  or  in 
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any  other  sense  than  the  words  actually  used,  '  at  such  reasonable        1820. 

'  rents  as  could  be  got  therefor/     I  therefore  conceive,  that,  look- 

,  .,.  .        i  V ,     ,       marquis  of 

ing  to  this  case,  we  ought  to  consider  it  as  a  case  in  which  the  queen bberkt 

person  who  granted  the  leases  in  question,  was  at  liberty  to  act  MOHTOom*by 
with  considerable  liberality  to  the  persons  who  were  to  be  tenants         &c. 
of  the  estate. 

"Upon  the  proceeding  itself,  the  summons  goes  upon  this  ground, 
that  these  leases  were  let  in  contravention  of  the  deed  of  entail, 
and  to  the  manifest  defraud,  hurt,  and  prejudice,  of  the  heirs;  Fraud  moat  be 
that  is,  that  the  person  who  granted  these  leases,  did,  by  this  act, inteilded- 
defraud.  Now,  my  Lords,  fraud  must  be  accompanied  with  m- 
tartm,  and  he  must  mean  to  defraud.  A  man  cannot  be  said  to 
defraud  another,  who  does  not  mean  to  defraud  him.  In  the  sub- 
sequent proceedings,  that  is  more  distinctly  stated,  but  in  the 
summons  itself  it  is  also  stated,  that  what  was  done  by  the  Duke 
of  Queensberry,  was  done  by  him  for  the  sake  of  present  profit 
to  himself,  and  to  the  prejudice,  therefore,  of  the  heir,  with  a 
view  to  that  present  profit,  and  so  far  it  must  be  considered  as 
in  the  nature  of  an  intention  to  commit  fraud  ;  but  that  I  take  to 
be  the  very  gite  of  this  action,  and  that  there  was  a  view  to 
defraud  the  succeeding  heir.  My  Lords,  the  defences  that  are 
made,  have  been  observed  upon  by  the  noble  Lord  who  has 
already  addressed  you,  and  I  will  only  further  observe  that,  with 
respect  to  the  second,  it  does  not  truly  state  the  subject  which  is 
in  issue,  for  it  merely  asserts,  that  the  leases  were  not  made  for 
tny  longer  period  than  is  permitted  by  the  entail,  and  that  gras- 
sums  were  not  taken — both  of  which  statements  are  certainly  true ; 
out  they  do  not  meet  the  case  made  by  the  summons,  namely, 
that  the  leases  were  granted  with  a  view  to  the  personal  profit  of 
the  Duke,  to  defraud  the  succeeding  heir  of  entail.  The  third, 
•e  the  noble  Lord  has  justly  observed,  puts  matter  in  issue  which 
is  necessarily  the  subject  of  proof,  namely,  '  that  the  whole  of  the 
*  estate  was  let  by  the  valuation  of  a  person  of  approved  skill  at 
4  what  was  deemed  an  adequate  rent.'  That  is  a  fact  to  be  tried ; 
•nd  the  proceeding  which  had  been  taken  for  this  purpose  by  the 
lord  Ordinary  was  to  try  that  fact.  But,  the  decision  which  has 
been  finally  made,  has  been  to  shut  out  all  trial  of  any  fact  what- 
soever. The  Lord  Ordinary  having  conceived  that  it  was  fit  that 
the  circumstances  attending  these  different  leases,  and  the  grounds 
upon  which  the  Marquis  of  Queensberry  made  objection  to  them, 
should  be  put  in  a  course  of  trial,  that  the  facts  should  be  ascer- 
tained by  evidence  on  his  part,  and  should  be  met  by  evidence 
°o  the  other  part ;  he,  therefore,  authorised  the  Marquis  to  give 
**  a  condescendence  of  what  he  would  prove  with  respect  to  the 
different  leases.  Whether  that  goes  as  far  as  Lord  Gillies  intended 
*  should  go,  may  be  questioned ;  but  the  Marquis  put  in  a  con- 
descendence which  does  not  state  certain  facts  from  which  certain 
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1820.        inferences  might  be  possibly  drawn,  which  might  tend  to  impeach 
the  leases.     Those  facts,  and  the  inferences  that  might  be  drawn 

MARQUIS  Of 

qceensberry  from  them,  have  been  also  particularly  stated  to  you  by  the  noble 
Vm  Lord.     But,   what  is  the   answer  to  the   condescendence?    It 

MONTGOMERY,  7 

&c.  observes,  that  in  the  condescendence  these  things  are  stated,  1st, 

The  rent  at  which  each  farm  was  let  before  the  present  lease  was 
granted ;  2dly,  The  time  when  the  former  lease  would  actually  have 
expired  ;  3dly,  The  valuation  put  on  the  farm  by  Mr  Alexander ; 
4thly,  The  rent  at  which  it  was  relet  by  the  late  Duke  ;  and  5thlj, 
The  rent  which  the  Marquis  avers  it  was  worth  at  the  time  it  was 
relet.  As  to  the  four  first  of  these  particulars,  the  condescendence 
is  admitted  to  be  correct,  that  is,  it  is  admitted  that  these  farms 
being  let  at  certain  rents,  the  former  leases  were  surrendered  before 
their  natural  expiration,  and,  in  many  instances,  a  considerable 
time  before  their  natural  expiration;  and  that  a  valuation  having 
been  put  on  each  farm  by  Mr  Alexander,  the  rent  at  which  it  was 
relet  by  the  late  Duke,  was  correctly  expressed  in  the  condescen- 
dence. 

If  we  take  some  of  these  circumstances,  is  there  no  ground  what- 
ever for  inference  from  them  ?  The  noble  and  learned  Lord  who 
has  already  addressed  your  Lordships,  has  stated  what  in  his 
mind  might  afford  considerable  ground  for  inference,  which,  as  a 
question  of  fact,  would  be  left  to  the  consideration  of  a  jury.  If 
such  evidence  had  been  offered  here  on  such  a  trial,  it  would  be 
for  the  jury  to  consider  whether  these  circumstances  were  of  them- 
selves sufficient  to  draw  an  inference  prejudicial  to  the  leases. 
Whether  they  are  or  are  not  sufficient,  is  a  question  that  would, 
perhaps,  deserve  very  great  consideration  in  some  of  those  cases; 
in  others,  perhaps  they  would  afford  very  little  ground  of  com- 
plaint. 

"  With  respect  to  the  fifth,  that  is,  the  rent  which  the  Marquis 
avers  each  farm  was  worth  at  the  time,  to  be  relet,  by  which  words 
he  has  interpreted  the  meaning  of  the  words,  '  real  value,9  and 
understood  the  words  to  mean  what  the  farm  was  worth  to  be  let 
at  the  time  it  was  let.  This  the  Court  held  to  be  irrelevant ;  but 
on  the  point  that  the  rents  stipulated  by  the  present  leases  were 
reasonable,  the  respondents  aver  and  assert,  that  it  would  appear 
from  the  deposition  of  Mr  Alexander,  which  was  taken  by  the 
authority  of  your  Lordships,  and  remained  sealed  up,  first,  l  That 

*  he  was  a  person  much  employed  in  valuing  land ;  secondly,  That 
'  he  was  applied  to  by  the  Duke's  agent  to  value  the  estates  be- 

*  longing  to  his  Grace,  in  Dumfriesshire,  and  particularly  the  Tin- 

*  wald  estate ;  thirdly,  That  he  was  instructed  in  doing  so,  to  specify 
'  what,  in  his  opinion,  would  be  a  fair  rent  for  each  farm,  suppot- 
'  ing  that  it  had  been  at  that  moment  out  of  lease  ;  fourthly,  That 
'  he  accordingly  inspected  all  the  farms  carefully,  and  endeavoured 
'  to  make  himself  master  of  every  circumstance  of  local  situation/ 
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sc,  and  so  on.    This  answer  to  the  condescendence  expressly        1820. 
cats  in  issue  the  points  which  are  necessary,  for  the  purpose  of 
rawing  from  the  whole  the  conclusion  which  ought  to  be  drawn,  qokenbberry 
nd,  perhaps,  something  more.     *  Adverting  to  some  special  aver-  MOWTQomisy 
ments  made  as  to  particular  farms,  they  say  No.  1,  the  Duke  or         &o. 
his  agents  were  ignorant  of  the  terms,  or  the  existence  of  the 
subset  here  spoken  of/    That  is  a  matter  which  they  put  in 
■sue,  whether  the  Duke  was  or  was  not  ignorant  of  that  fact.     If 
iny  pains  had  been  taken  for  information  on  that,  that  must  have 
been  known  to  the  Duke  or  his  agents,  and  was  a  subject  matter 
of  proof,  and  properly  a  subject  of  proof  for  the  purpose  of  deter- 
mining whether  that  fact  was  or  was  not  one  which  ought  to 
weigh  in  the  consideration  of  the  case.     With  respect  to  other 
circumstances,  they  observe  of  the  subsetting  stated  in  the  con- 
descendence,— c  That  these  farms  are  said  to  have  been  subset  soon 

*  after  the  present  leases  were  granted,  either  wholly  or  partially, 

*  at  higher  rents  than  were  payable  by  the  principal  tenant.  This 
1  is  a  fact  of  which  the  respondents  know  nothing,  but  it  appears 
'altogether  irrelevant.'  Is  it  absolutely  irrelevant?  It  might  be 
ahown  that,  though  in  truth  the  subsetting  was  actually  made  at 
these  higher  rents,  yet  these  higher  rents  were  extravagantly 
given,  or  if  not  extravagantly  given,  the  agents  of  the  Duke, 
ft  granting  the  leases,  were  not  aware  they  could  be  so 
tablet,  that  Mr  Alexander  was  not  aware  they  could  be  so 
•abset,  and  it  might  be  shown  that  those  higher  rents  that 
**re  given,  were  rents  which  could  not  be  sustained.  We  well 
«ow  that  rents  which  have  been  agreed  to  be  given  by  tenants, 
ft  various  parts  of  the  kingdom,  are  rents  which  cannot  be  sus- 
tained. I  believe  the  noble  Lord  and  myself  are  aware  of  that 
•"■that  the  rents  which  we  let  farms  for,  are  rents  which  we 
ttnnot  receive  now  from  those  farms.  The  question,  therefore, 
»>  whether,  upon  this  condescendence  and  upon  the  answers  sup- 
posing them  to  have  been  taken  into  the  consideration  of  the  Court 
of  Session,  there  were  or  were  not  matters  put  in  issue,  which  ought 

to  have  been  the  subject  of  evidence  1  But  the  Court  proceeded  Opinion  on  the 
ft  a  way  that  seems  to  me  to  show,  that  they  excluded,  in  their  q^tion. 
consideration  of  the  condescendence,  and  the  answers  to  the  con- 
descendence ;  that  they  conceived  that  the  Lord  Ordinary  had 
done  wrong  in  granting  the  condescendence ;  that  his  interlocutor, 
by  which  he  allowed  the  appellant  in  this  case  to  give  in  a  con- 
descendence, was  an  interlocutor  which  ought  not  to  have  been 
pronounced ;  for,  if  they  had  conceived  that  the  Lord  Ordinary 
lad  done  right  in  granting  this  condescendence,  and  they  had 
iroceeded  to  consider  the  effect  of  the  condescendence,  and  the 
(fleet  of  the  answers  to  that  condescendence,  it  seems  to  me  im- 
oesible  to  say  that  there  were  not  matters  put  in  issue,  the  proof 
f  which  might  materially  affect  this  case,  for  if,  in  truth  the  lands 
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1820.  were  let,  under  all  the  circumstances  which  might  be  inferred  from 
marqi-u  or  tne  condescendence,  and  which  the  answers  to  the  condescendence 
Q0EEN8BERBY  agreed  to  be  put  in  issue,  were  all  really  in  evidence  before  the 
Montgomery  Court,  then  a  different  conclusion  might  have  been  drawn  from 
&0-  that  which  has  been  drawn  by  the  Court,  in  their  final  decision 
upon  the  subject ;  and,  therefore,  I  think  it  must  %be  conceded,  that 
the  Court  has  put  out  of  its  consideration  everything  alleged  in  the 
condescendence ;  and  has  proceeded  upon  this  ground,  that  then 
was  nothing  shown  which  could  sustain  the  action.  I  do  not 
mean  in  the  condescendence  merely,  but  that  nothing  was  shown 
in  the  proceeding,  in  the  libel,  and,  in  the  defences,  that  pot  in 
issue  a  matter  fit  to  be  tried  by  evidence ;  and  that  the  Court  wae 
competent  to  decide  upon  the  case  as  it  stood  before  them,  and 
to  decide  that  there  was  no  ground  for  the  action  that  was  brought 
by  the  Marquis  of  Queensberry  throughout  To  that,  my  Lords, 
I  cannot  wholly  accede.  At  the  same  time,  I  feel  with  the  nobis 
Lord,  great  difficulty  in  saying  that  any  one  of  these  leases  can  be 
finally  impeached  ;  but,  I  think,  I  am  not  prepared  to  say  thatw 
one  of  them  can  be  finally  impeached.  I  apprehend,  that  if  it  had 
been  in  the  view  of  the  Court  below,  that  the  condescendence  had 
not  expressed,  with  sufficient  precision,  the  matter  which  ought 
to  be  in  issue  upon  such  a  question,  and  that  the  answers  to  the 
condescendence  did  not  supply  that  defect  (those  answers  appear- 
ing to  be  to  concede  that  the  condescendence  had  put  in  is* 
matters  that  might  be  supposed  to  be  strictly  not  put  in  issue  by 
the  condescendence),  still  the  ordinary  mode  of  proceeding  wooU, 
I  apprehend,  be,  by  allowing  the  party  to  give  in  an  additional 
condescendence,  for  the  purpose  of  putting  in  issue  the  whole  that 
ought  to  be  put  in  issue,  and  be  the  subject  of  proof.  If  that  be 
the  proper  way  of  considering  this  subject,  then,  as  the  noble  Lotd 
has  stated,  it  seems  to  me,  that  with  respect  to  the  leases  alluded 
to  in  the  first  defence,  namely,  those  granted  upon  the  renuncia- 
tion of  leases  which  would  not  have  expired  if  they  had  not  beei 
renounced  during  the  period  before  the  commencement  of  this 
action,  the  Marquis  of  Queensberry  could  not  say,  at  the  time  of 
bringing  this  action,  he  had  sustained  an  injury,  though  he  may 
now  say  he  has  sustained  an  injury  by  those  leases ;  and,  there- 
fore, so  far  the  Court  has  been  right  in  sustaining  the  defence  le 
that  part  of  the  action,  and  assoilzieing  the  defender  from  so  much 
of  it.  With  respect  to  the  other  leases,  perhaps,  the  matter  may 
be  put  into  a  better  train  for  inquiry,  and,  therefore,  it  may  be 
advisable  to  remit  the  cause  to  the  Court  below,  with  liberty  fa 
the  party  to  give  in  an  additional  condescendence,  if  he  ahotid 
think  fit  so  to  do ;  or  upon  the  condescendence,  as  given  in,  to 
allow  of  evidence  upon  the  subject  matter  which  is  contained  a 
that  condescendence,  so  as  to  bring  the  question  before  the  Coart 
in  a  shape  in  which  it  can  be  determined  with  propriety,  whether 
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the  transaction  of  the  Duke  of  Queensberry,  in  granting  those        1820. 
leases,  or  any  one  of  them  (for  that  would  be  sufficient  to  prevent 

,  .  .  .  MARQUIS  OF 

the  general  conclusion  which  has  been  drawn),  whether  the  trans-  queensberry 
action  has  been  such  that  it  can  be  considered  as  a  contravention  MONTOoMErt 
of  the  power  of  leasing,,  in  the  true  intent  and  meaning  of  this  &c. 

deed  of  entail  ? — That  is,  a  fraudulent  act  of  the  Duke,  for  the 
purpose  of  injuring  the  succeeding  heir,  or  from  improper  par- 
tiality to  a  tenant,  without  any  particular  view  to  defraud  the 
heir,  but  with  a  view  to  benefit,  improperly,  the  tenant  in  posses- 
sion, by  granting  such  a  lease  as  he  had  no  right  to  grant  under 
such  circumstances,  and  might,  therefore,  be  responsible  for  any 
damage  that  might  arise  to  the  succeeding  heir  of  entail  from  it. 
Without  some  case  of  that  nature,  it  seems  to  me  it  may  finally 
be  impossible  to  sustain  this  action ;  but  I  do  not  conceive  that 
the  case  is  so  fully  before  the  Court,  that  this  Court  can  now 
adopt  the  decision  which  has  been  made  upon  it  by  the  Court 
below,  namely,  to  say  that  there  is  nothing  suggested,  upon  which 
this  case  should  go  to  farther  inquiry. 

"  My  Lords,  it  is  extremely  important  to  consider  this  case  in 
another  point  of  view,  which,  I.  think,  has  not  been  adverted  to. 
If  the  effect  of  the  deed  of  entail  is  to  prevent  accepting  a  sur- 
render of  an  existing  lease,  and  granting  a  new  lease  without  any 
regard  to  the  former  rent,  what  is  the  situation,  and  what  was 
the  situation  in  1812,  of  the  present  Marquis  of  Queensberry, 
with  respect  to  all  the  leases  which  have  been  granted?  The 
Marquis  of  Queensberry  must  have  been  equally  deprived  of  the 
possibility  of  accepting  renunciations  of  any  one  of  those  leases ; 
for  the  case  amounts  to  this,  that  the  Duke  of  Queensberry  having 
once  granted  a  lease,  the  Marquis  must  suffer  that  lease  to  expire, 
and  cannot,  during  the  continuance  of  that  lease,  accept  of  a  sur- 
render of  that  lease,  and  grant  a  new  lease,  unless  in  granting  that 
new  lease,  he  takes  immediately  all  the  benefit  that  may  be  de- 
rived from  any  improvements  that  the  tenant  may  have  made  in 
the  meantime ;  so  that,  at  the  time  of  granting  the  new  lease,  the 
property  should  be  let  at  the  full  rent,  which,  with  all  the  improve- 
ments of  the  tenant,  the  land  was  worth  at  that  moment.  My 
.Lords,  that  will  apply  equally  to  the  Marquis  of  Queensberry,  if 
any  of  these  leases  of  the  Duke  of  Queensberry  were  in  continu- 
ance at  this  moment.  The  Marquis  could  not  take  a  surrender 
of  any  one  of  them,  and  grant  a  new  lease ;  and  that  acts  two 
ways — it  operates  with  respect  to  the  situation  of  the  late  Duke 
of  Queensberry,  and  it  operates  with  a  view  to  the  injury  that  the 
Marquis  may  allege  he  sustains  by  these  leases,  if  he  is  right  in 
contending  that  the  Duke  could  not  take  a  surrender,  which*  I 
think,  must  be  sustained,  for  the  purpose  of  this  case.  He  is  him- 
self in  that  situation,  and  that  situation  is  one  of  damage  and 
injury  to  him,  to  the  extent  at  which  the  land  may  be  let  under 

VOL.  VI.  2  P 
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1820.        the  present  actual  value.     It  is,  therefore,  a  case,  which  in  all  its 
~A      Ig  0F    circumstances,  is  of  an  importance,  that  it  is  scarcely  possible,  to 
que  ensue  rry  conceive  to  what  extent  it  may  not  be  carried,  and  how  far  it  may 
Montgomery  not  rena*er  the  situation  of  all  persons  in  possession   of  entailed 
&c         estates  in  Scotland,  the  most  hazardous,  and  inconvenient  it  is 
possible  to  conceive ;  and  for  that  reason,  if  for  no  other,  I  should 
hold  that  the  most  strict  construction  is  to  be  given  of  the  pro- 
hibition in  this  deed  of  entail,  and  the  most  liberal  construction 
to  the  words,  which  enable  the  granting  of  leases ;  and  that  it 
must  be  a  clear  case  of  fraudulent  intent  to  deprive  the  heir  of  a 
fair  advantage,  which  he  otherwise  might  derive  from  the  estate, 
that  should  avoid  any  lease  of  this  description.     I  think  it  ex- 
tremely difficult  to  hold,  that  a  person  who  is  in  possession  of  an 
estate  of  this  description,  and  which  is  subject  to  leases,  should 
not  be  at  liberty  to  accept  of  a  surrender  of  the  existing  lease,  and 
to  grant  a  new  lease,  except  upon  terms  which  are  equivalent  to 
the  full  value  of  the  land  as  it  stood  at  the  time  of  granting  the 
new  lease.     When  one  recollects  what  is  the  beneficial  way  of 
managing  an  estate  of  this  description  as  considered  in  Scotland, 
and  that  very  often  it  is  the  object  of  a  tenant  in  possession  of  an 
estate,  to  the  close  of  His  lease,  to  endeavour  to  draw  out  of  the 
land  all  that  he  can,  for  the  purpose  of  getting  back  to  himself  as 
much  as  he  can  of  that  which  he  has  expended,  in  the  meantime, 
in   improvement,  it  is  unquestionably,  I  believe,  considered  as 
often  highly  beneficial  to  the  property  before  expiration  of  a  term 
of  this  description,  to  accept  a  surrender,  and  to  grant  a  new 
lease,  so  as  to  preserve  the  property  in  the  same  state  of  improve- 
ment at  which  it  was  at  the  time  the  new  lease  may  be  granted. 
If  it  could  be  sustained,  that  when  a  lease  of  this  description  has 
been  once  granted,  there  can  be  no  surrender  of  that  lease,  and 
no  new  lease  granted  with  a  view  to  the  effect  which  the  remain- 
ing term  in  the  old  lease  ought  to  have  on  the  new  lease,  it  would 
be  extremely  detrimental  to  all  property  of  this  description,  and 
might  be  productive  of  great  public  as  well  as  private  injury. 

"  I,  therefore,  perfectly  concur  with  the  noble  and  learned  Lord, 
that  this  case  has  not  been  so  far  considered  as  it  ought  to  be  con- 
sidered in  all  its  parts.  I  think  the  Court  was  perfectly  right  in 
holding  that  with  respect  to  those  leases  granted  upon  the  renun- 
ciation of  leases  which  had  not  expired,  the  Marquis  was  not 
entitled  to  recover  damage ;  he  might  have  died  before  he  could 
have  suffered  any  damage.  With  respect  to  the  other  leases, 
although  the  case  is  not  so  made  out  that  the  Court  could  properly 
pronounce  that  there  was  ground  for  damages,  I  think  the  case 
was  not  so  clear  that  the  Court  could  pronounce  there  was  no 
ground  for  damages,  and  that  it  ought  to  undergo  a  further 
revision  and  consideration  in  the  Court  below.  The  appellant 
ought  to  be  at  liberty  to  give  in  an  additional  condescendence,  in 
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laich  facts  and  circumstances  might  be  stated  according  to  the        1830. 
Low  which  the  noble  Lord  and  myself  have  conceived  of  this    M      UIg 
abject,  to  bring  fairly  in  issue,  and  to  the  view  of  the  Court,  the  qdmw8b*bbt 
ucte  of  the  case,  so  that  the  Court  may  ultimately  come  to  such  MOKTOomebt 
determination  as  may  be  a  guide  to  future  decisions."  *o. 

Lord  Chancellor, 

"There  is  one  circumstance  I  omitted.  I  stated  that  in  my 
raw  of  the  case,  the  Duke  was  at  liberty  to  take  a  renunciation 
of  a  subsisting  lease,  and  to  grant  a  new  lease  at  a  like  rent,  to 
himself  and  those  to  take  after  him.  I  had  not  forgot  that  it  was 
stated  by  great  professional  learning  at  the  bar,  that  a  lease  might 
have  been  granted  by  the  Duke  in  the  exercise  of  this  power, 
reserving  to  himself  the  same  rent  as  had  before  been  paid,  but 
reserving  to  those  to  take  after  him  an  increased  rent ;  and  I  do 
oat  presume  to  form  any  judgment  of  the  law  of  Scotland  in  that 
ease,  but  t  think  no  man  in  England  would  do  any  such  thing 
as  that ;  but  I  put  it  upon  this  ground, — if  a  lease  is  granted  at 
a  reasonable  rent,  it  appears  to  me  to  be  no  objection  to  that  lease, 
that  the  old  lease  has  a  time  yet  to  run.  Whether  it  is  taken  as 
the  best  rent  that  could  be  obtained,  is  a  question  which  must  be 
considered  with  reference  to  the  circumstance.  It  occurs  to  me 
»l*o  to  observe  a  looseness  in  the  summons,  namely,  that  the 
power  is  to  let  at  the  best  rent,  whereas,  in  the  deed  of  entail,  it  is 
to  let  at  a  reasonable  rent.  My  notion  is,  that  that  rent  which  is 
*  reasonable  rent,  ought  to  be  considered  the  best  rent  in  many 
respects ;  with  respect  to  the  summons,  in  another  part,  they  say 
it  was  let  at  inadequate  rents.  They  cannot,  I  think,  be  con- 
sidered reasonable  rents,  though  reasonable  rents,  they  may  not 
be  the  very  best  rents." 

Adjourned  to  Wednesday  next. 

25th  May  1820. 
"  Lord  Chancellor, 

"My  Lords, 

"  In  the  case  of  the  Marquis  of  Queensberry  v.  Montgomery, 
he  proposition  I  have  to  make  to  your  Lordships  is,  to  affirm  the 
nterlocutor  complained  of,  as  far  as  it  respects  leases  granted  by 
William,  Duke  of  Queensberry,  on  the  renunciation  of  former 
Bases,  which,  if  not  surrendered,  would  have  been  subsisting 
Bases  at  tbe  time  the  summons  issued ;  and  with  respect  to  the 
est  of  the  leases  to  which  the  interlocutor  relates,  remit  the  cause 
ack  to  the  Court  of  Session  in  Scotland,  to  review  the  Said  inter- 
toutors,  with  liberty  to  the  appellant  to  give  in  an  additional 
Dndescendence,  in  pursuance  of  the  interlocutor  of  the  Lord 
Ordinary ;  and  to  state  in  such  condescendence,  such  further  facts 
nd  circumstances  as  he  may  be  advised  to  state  with  respect  to 
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1820.        each  of  such   last-mentioned  leases  respectively,  provided  sucfc* 


»,*„«„,«, «-    further  facts  and  circumstances  be  consistent  with  the  terms  _ 

MARQUIS  OF 

qubensberhy  the  summons,  and  warranted  thereby.     My  Lords,  I  do  not  in. 
Montgomery  ten<*  formally  to  move  this  now,  but  merely  to  lay  it  on  the  UbL  - 
&o-         until  to-morrow,  with  a  view  that  if  the  parties  on  either  si<Z_ 

have  anything  to  suggest  upon  it,  they  may  have  an  opportunit-  - 

of  doing  it." 

26/A  May  1820. 
Journals  of  After  hearing  counsel,   as   well   on   Friday  the   5th,  ca 

ofLords!6  Monday  the  8th  days  of  this  instant  May,  upon  tfca 

appeal  of  the  most  noble  Charles,  Marquis  and  Earl  o 
Queensberryj  complaining  of  part  of  an  interlocutor    o; 
the  Lord  Ordinary  in  Scotland,  of  the  24th  June  (signed 
25th  June)  1812  ;  and  also  of  two  interlocutors  of  the 
Lords  of  Session,  of  21st  of  February  (signed  23d  Feb- 
ruary) 1815,  and  the  15th  November  1815,  and  prayinj 
the  same  might  be  reversed,  varied  or  altered,  &c.   It 
is   ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  said  inter- 
locutors complained  of  in  the  said  appeal,  so  far  as  they 
respect  leases  granted  by   William,  Duke  of  Queens- 
berry,  on  the  renunciation  of  former  leases,  which,  if 
not  surrendered,  would  have  been  subsisting  leases  at 
the   time   the   summons  issued,  be,  and  the  same  an 
hereby   affirmed,   without  prejudice   to   any  action  or 
actions  to  be  hereafter  brought  on  account  of  the  said 
leases ;  and  with  respect  to  the  rest  of  the  leases  to  which 
the  interlocutors  relate,  it  is  further  ordered,  that  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scot- 
land, to  review  the  said  interlocutors,  with  liberty  to 
the  appellant  to  give  in  an  additional  condescendence, 
in  terms  of  the  Lord  Ordinary's  interlocutor,  and  in 
such  additional  condescendence   to   state   such  farther 
facts  and  circumstances  as  he  may  be  advised  to  state, 
with  respect  to  each  of  such  last-mentioned  leases  respec- 
tively, provided  such  further  facts  and  circumstances  be 
consistent  with   the  terms  of  the  summons,  and  war-i 
ranted  thereby. 

For  the  Appellant,  John  Clerk,  John  Hope. 

For  the  Respondents,  C.  Warren,  Alex.  Irving,  Jos.  Jto"" 
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1890. 


MA  JEW  DIB, 

&0. 

V, 

0ABBUTHM8. 


[Fac.  Coll.,  Vol.  xvi.,  p.  572  ;  et  Buchanan's  Cases,  121.] 

Mrs    Anne    Majendie,    formerly  Rout-" 

ledge,  wife  of  the  Right  Rev.  Henry  I     .       „        # 
William,  Lord  Bishop  of  Bangor,  and  |      **  ' 

her  said  Husband  for  his  interest,    .     .     > 

Thomas    Carruthers,    Esq.,    describing 
himself  of  Dormont,  and  his  Guardians,         Respondents. 

Et  e  Contra. 

House  of  Lords,  6th  July  1820. 

Entail — Prescription — Post-Nuptial  Contract — Jus  Crediti 
- — Discharge  of  Rights. — By  a  post-nuptial  contract,  lands 
subject  to  the  limitations  of  an  entail  made  in  1708,  were  settled 
on  the  heirs  male  of  the  marriage,  whom  failing,  on  the  heirs 
female  of  the  marriage.  The  only  issue  of  this  marriage  was  a 
daughter ;  and  on  her  marriage,  her  father  entered  into  a  trans- 
action by  which  he  paid  her  a  sum  in  consideration  of  her  dis- 
charging her  rights  of  succession  under  this  contract,  which  she 
did  accordingly.  The  father  then  executed  a  new  settlement  of 
the  estate.  The  daughter  died  in  17G8,  leaving  a  son.  Her  father 
died  in  1773.  The  son  brought  an  action  of  reduction  (which, 
after  his  death,  was  carried  on  by  the  appellant,  his  sister),  to 
set  aside  the  above  discharge,  and  all  subsequent  deeds.  Held 
(1),  That  she  was  the  heir  female  within  the  meaning  of  the 
post-nuptial  contract  1735.  (2),  That  the  entail  1708  had  fallen 
under  the  positive  and  negative  prescription.  (3),  That  the 
daughter  had  power  to  contract  with  the  father  and  discharge 
her  right  under  that  contract. 

By  marriage  contract  and  tailzie,  entered  into  and  made        170a 
by  John  Carruthers,  with  consent  of  his  father,  on  the  one 
part,  and  Mary  Bell,  and  her  father,  on  the  other  part,  he, 
John  Carruthers,  the  father,  with  reservation  of  his  own  life- 
tent,  disponed  to  his  son,  "  and  the  heirs  male  of  his  tlien 
u  marriage ;  whom  failing,  to  the  heirs  male  of  his  body  of 
u  any  other  marriage ;  whom  failing,  to  the  heirs  female  of 
"  the  marriage  without  division ;  whom  failing,  to  the  heirs 
1  female  of  his  body  of  any  other  marriage  without  division ; 
u  Whom  all  failing,  to  the  heirs  female  of  the  said  John  Car- 
luthers,   elder,  his   own   body,  without   division,   all  and 
*  whole  the  five  merk  land  of  Dormont,"  &c,  and  on  the 
°Uier  hand,  William  Bell  disponed  to  the  said  John  Car- 
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1820.        ruthers,  younger,  in  liferent,  and  to  the  heirs  male  lawfully 
majewdib,"  procreate  betwixt  him  and  the  said  Mary  Bell,  in  fee,  whom 
&c»         failing,  to  Mary  Bell,  her  heirs  or  assignees  whatsoever,  all 
CABBUTHBB8.  and  whole  the  six  merk  land  of  Winterhopehead. 

The  tailzie  contained  the  usual  prohibitory  irritant  and 
resolutive  clauses  against  alienating  or  contracting  debt,  and 
against  altering  the  order  of  succession,  and  these  were  made 
to  apply  to  Dormont  estate  as  well  as  to  Winterhopehead. 

John  Carruthers,  the  father,  died  sometime  after  the  year 
1720.  John  Carruthers,  his  son,  died  in  1722,  and  was 
succeeded  by  his  eldest  son,  Francis  Carruthers,  who  was 
heir  of  tailzie  and  provision  under  the  contract  of  marriage 
and  tailzie  1708,  to  all  the  lands  therein  contained. 

In  1731,  Francis  Carruthers  married  Margaret  Maxwell, 
daughter  of  Sir  Alexander  Maxwell  of  Monreith* 

Four  years  thereafter,  by  a  post  nuptial  contract  of  mar- 
riage, which,  at  that  time,  was  not  held  in  law  to  be  an 
onerous  deed,  he  resigned  the  lands  of  Dormont  and  others, 
Dated  Nor.  27,  for  new  infeftment  to  "himself  and  the  heirs  male  lawfully 
l736m  "  to  be  procreated  betwixt  him  and  the  said  Mrs  Margaret 

"  Maxwell,  his  spouse ;  which  failing,  the  heirs  male  of  the 
"  said  Francis  Carruthers,  his  body,  in  any  subsequent  mar- 
u  riage ;  which  failing,  the  heirs  female  to  be  procreated  of 
"  the  said  spouses,  and  the  heirs  male  to  be  procreated  of 
"  their  bodies,  the  eldest  daughter  or  heir  female,  and  the 
"  heirs  male  descending  of  her  always  excluding  the  rest, 
"  and  succeeding  without  division  ;  which  all  failing,  the  said 
"  Francis  Carruthers,  his  heirs  and  assignees  whatsoever." 

Francis  Carruthers  was  thereafter  served  "  nearest  and  law- 
"  fill  heir  male  of  provision  of  the  foresaid  marriage  betwiit 
"  John  Carruthers  and  Mary  Bell,  his  (grand?)  father  and 
"  (grand!)  mother,  in  terms  of  the  contract  of  marriage  entered 
"  into  between  them." 

He  was  also  served  heir  in  general  to  John  Carruthers  of 
Dormont,  his  great  grandfather,  and  nearest  and  lawful  heir 
in  special  to  Francis  Carruthers  of  Dormont,  his  great-great 
grandfather,  and  was  infeft  in  the  estate  of  Dormont. 
Feb.  12, 173d.  He  further  obtained  a  charter  of  resignation  from  the 
Crown  of  the  other  lands  of  Knox  and  Twathels,  &o,  and 
likewise  of  the  lands  of  Winterhopehead,  in  favour  of  himself 
and  his  heirs  and  assignees  whatsoever ;  which  charter  bears 
that  the  lands  of  Winterhopehead,  were  resigned  in  virtue  of 
the  procuratory  in  the  contract  of  marriage  between  John 
Carruthers  and  Mary  Bell,  to  which  the  said  Francis  bad 
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acquired  right  as  heir  of  provision  under  that  marriage  con-        1820. 
tract ;  and  on  this  charter  he  was  infeft  of  this  date.  majendie, 

John  Carruthers,  the  second,  father  to  John  Carruthers,         *°- 
the  third   (who  was   married   to  Mary  Bell),  continued  to  carruthers. 
possess  the  estate  of  Dormont  during  his  life,  on  apparency  ^corded Sth. 
as  heir  of  the  former  investitures,  but  being  bound  by  the 
contract  of  marriage  and  tailzie  1708,  he  could  do  nothing  to 
infringe  the  rights  so  constituted.     The   same  observation 
applies  to  his  son,  John,  the  third,  who  died  about  two  years 
after  his  father. 

It  was  stated  that  the  marriage  of  Francis  Carruthers  was 
not  attended  with  the  birth  of  issue  for  ten  years  after  the 
marriage.  At  that  time  it  was  alleged  she  became  pregnant, 
and  gave  birth  to  a  female  child  in  May  1741.  It  was  also 
stated,  that  the  father  disowned  this  child  as  not  being  his ; 
and  that  a  few  hours  before  the  birth  of  the  child,  he  had 
raised  an  action  of  divorce,  and  on  the  9th  of  January  1742 
(seven  months  after  the  birth),  he  had  obtained  a  decree  of 
divorce  against  her.  The  appellant  stated,  on  the  other 
hand,  that  the  legitimacy  of  the  child  was  unquestionable, 
and  that  afterwards,  and  from  her  earliest  infancy,  she  was 
recognised  and  regarded  as  the  lawful  daughter  of  Francis 
Carruthers.  She  was  married  in  1758  to  Henry  Bout- 
ledge. 

By  the  marriage  contract  of  her  mother  and  father  in 
1735,  it  was  provided,  in  the  event  of  the  heirs  female  being 
excluded  from  the  succession  to  the  real  estates,  that  the 
daughter,  if  there  should  be  but  one,  was  to  have  the  sum  of 
18,000  merks,  or  £1000  sterling,  payable  at  her  majority  or 
marriage,  which  ever  events  should  first  happen.  This  last 
event  having  first  happened,  she  and  her  husband  raised  an 
action  for  her  provision,  as  stipulated  in  the  marriage  con- 
tract between  Francis  Carruthers,  her  father,  and  Margaret 
Maxwell,  her  mother.  This  action  was  brought  against  her 
father,  and  the  latter  having  been  specially  called  on  by 
the  Lord  Ordinary  "  to  confess  or  deny  in  explicit  terms  if, 
"  or  not,  he  acknowledged  the  pursuer  to  be  the  daughter  of 
"  Margaret  Maxwell,  born  during  the  standing  of  the  mar- 
u  riage  betwixt  him  and  the  said  Margaret,"  he  repeatedly 
declined  to  do  so;  and  was  finally  held  as  confessed,  and 
decree,  pronounced  against  him,  of  this  date.  Afterwards  this  July  10, 1759. 
was  opened  up,  and  a  proof  allowed  and  taken. 

At  this  stage,  an  extra-judicial  arrangement  was  proposed 
by  Mr  Carruthers  ;  and  from  the  embarrassed  circumstances 
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V. 

CARRUTHEK4. 


Dec.  7, 1759. 


Feb.  23, 1760. 


of  the  pursuer  then,  was  accepted  of  by  her  and  her  husband 
namely,  of  £650,  in  full  of  all  she  and  her  husband  cool  ^ 
claim  in  full  of  her  provision,  under  the  marriage  contract 
above  alluded  to.  This  agreement  was  made  to  form,  b^ 
separate  deeds,  1st,  A  submission  to  Mr  Ferguson  of  Pitfour". 
advocate,  and  Alexander  Lockhart  of  Covington,  advocate,  oJ 
"  all  questions,  dags,  claims,  controversies,  or  demands  oJ 
"  whatever  nature,  that  either  party  has  or  can  have  against 
"  the  other,  and  particularly  all  right  or  claim  of  succession, 
"  or  other  right  or  claim  of  whatever  kind,  which  the  said 
"  Elizabeth  Carruthers  and  her  husband  have,  or  can  pre- 
"  tend  to,  either  now  or  at  any  time,  or  in  any  event  that 
"  may  hereafter  happen,  in  virtue  of  the  provisions  mentioned 
"  in  the  said  contract  of  marriage,  in  favour  of  the  children 
"  thereof,  either  with  regard  to  the  succession  of  the  estate 
"  of  Dormont  and  others,  provided  by  the  said  contract."  Ac. 

The  decree  arbitral  accordingly  found  due  to  the  said 
Elizabeth,  the  said  sum  of  £650,  in  full  of  her  claims  of 
provision  under  the  said  contract,  and  by  a  separate  deed  she 
was  made  to  discharge  these  as  the  "only  child  procreate  of 
"  the  marriage  betwixt  Francis  Carruthers  and  Margaret 
"  Maxwell ;"  and  it  set  forth,  "  We  decern  and  ordain  the 
"  said  Francis  to  make  payment  of  the  said  sum  in  M 
"  satisfaction  to  the  said  Elizabeth  Carruthers  and  her  hus- 
"  band,  of  all  right  and  succession  or  other  right,  which 
"  they  or  any  of  them  have,  or  can  or  may  have,  at  any 
"  time,  or  in  any  event  that  may  happen  to  the  said  estate 
"  of  Dormont." 

When  these  deeds  were  executed,  Mrs  Routledge  was  a 
minor. 

The  day  after  this  deed  was  executed,  so  anxious  was  Mr 
Carruthers  to  disinherit  his  daughter,  that  on  8th  December 
1759,  he  executed  a  disposition  of  his  estate  in  favour  of 
himself  and  the  heirs  male  of  his  body ;  whom  failing,  to 
William  Carruthers,  his  brother,  and  the  heirs  male  of  hi 
body ;  whom  failing,  to  his  own  nearest  heirs  malt  whatso- 
ever. On  the  procuratory  of  resignation  contained  in  this 
disposition,  Francis  Carruthers  obtained  a  charter  from  the 
Crown,  on  which  he  was  duly  infeft. 

Mrs  Routledge  died  about  the  year  1768,  and  sometime 
afterwards  her  husband,  leaving  one  son,  John,  the  raiser  of 
this  action,  and  two  daughters. 

Francis  Carruthers  only  died  in  the  year  1773  or  1774, 
and  was  succeeded  by  his  only  brother,  William  Carruthers 
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who  served  himself  heir  male  of  provision  to  Francis,  of  this        1820. 

**ate.  MAJKNDIE, 

It  was  stated,  that  William  was  not  lucrutus  by  this  sue-         &c- 
cession,  as  it  was  burdened  with  debts  equal  to  the  value  of  oarbuthers. 
the  estate,  but,  having  paid  off  these  debts  with  his  own  Feb-  3» 1774- 
funds  he  made,  of  this  date,  an  entail  of  the  estate  of  Dor-  Jan.  1, 1781. 
mont  to   himself;  whom  failing,  to  William  Aikman   Car- 
ruthers,  his  eldest  son,  and  the  heirs  male  of  his  body ;  whom 
failing,  to  the  late  Major-General   Francis  Carruthers,  his 
second  son ;  and  failing  him,  to  the  other  heirs  therein  men- 
tioned ;  which  was  recorded  in  the  register  of  tailzies,  of  this 
date.  Jau.  10, 1781. 

William  Carruthers  died  in  1787,  and  was  succeeded  by 
William,  his  eldest  son,  who  was  fifteen  years  in  possession  of 
the  Dormont  estate,  but  never  made  up  titles.  He  died  in 
1802,  and  was  succeeded  by  the  respondent,  his  only  son, 
then  an  infant,  and  who  has  not  made  up  any  titles  to  the 
estate  of  Dormont. 

After  the  long  period  of  possession  had,  and  forty-six  years 
after  the  discharge,  the  present  action  was  brought  by  Mrs 
Routledge's  son,  John  Routledge,  and  is  now,  after  his  death, 
continued  by  his  sister,  the  appellant. 

This  action  purported  to  be  an  action  of  reduction  im- 
probation,  to  set  aside  the  disposition  of  the  8th  December 
1759,  and  whole  subsequent  conveyances  of  the  estate  on  the 
following  grounds,  1st,  That  they  were  in  the  face  of,  and 
in  direct  contradiction  to  the  destination  and  obligations  in 
the  marriage  contract  in  favour  of  the  heirs  of  the  mar- 
riage ;  2dly,  That  they  were  likewise  executed  in  the  face  of 
letters  of  inhibition  raised  by  Sir  William  Maxwell  and  Lord 
Garlies,  at  whose  instance  execution  was  directed  to  pass  on 
the  contract,  and  so  were  reducible  ex  capite  inhibitionis ; 
and  lastly,  that  his  mother  and  grandmother,  having  both 
predeceased  his  grandfather,  who  died  without  entering  into 
a  second  marriage,  the  writs  called  for  had  been  executed  in 
defraud,  hurt,  and  prejudice  of  his  just  rights,  as  the  heir 
served  and  retoured  under  his  grandfather's  contract  of  mar- 
riage. 

Mr  Carruthers  also  brought  a  reduction  to  set  aside  Mr 
Routledge's  general  service. 

The  defences  by  the  respondent  to  the  reduction,  improba- 
tion,  brought  by  the  appellant's  brother,  contained  a  statement 
of  the  circumstances  of  Elizabeth  Carruther's  birth,  and  also 
set  forth  the  divorce  for  adultery  obtained  against  her  mother, 
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182Q-        and  alleged,  from  these,  that  there  was  good  reason  to  believe 
majendie,     that  she  was  not,  in  point  of  fact,  the  daughter  of  Francis 
&v°*         Carruthers.     But  the  defences   further  stated,  "that  even 
CABBUTHER8.  "  supposing,  that  at  this  distance  of  time  the  illegitmacy  of 
"  Mrs  Routledge  could  not  be  legally  established,  every  claim 
"  which  she  and  her  husband,  or  the  pursuer  in  their  right 
"  could  make  under  the  contract  of  marriage,  founded  on  in 
"  the  summons,  was  finally  settled  and  discharged  by  decree- 
"  arbitral,  and  by  deed  of  renunciation  and  discharge,  in 
"  consideration  of  full  value  received  upwards   of  forty-six 
u  years  ago."     And  that  this  discharge  and  renunciation  of 
all  their  claims  under  the  contract  of  marriage,  in  the  estate 
of  Dormont,  left  in  the  person  of  Francis  Carruthers  a  fee 
simple  estate,  which  he  could  dispose  of  at  his  pleasure,  and 
which,  accordingly,  he  did  effectually  dispose  of  by  the  des- 
tination in  the  deed  he  subsequently  executed. 

The  appellants'  answer  was,  1st,  To  the  first  defence,  they 
maintained  two  propositions,  First,  they  said,  that  according 
to  the  plain  import  of  the  award  and  discharge  which  fol- 
lowed upon  it,  Mrs  Routledge  gave  up  nothing  but  her  own 
individual  chance  of  succession  under  the  contract,  without 
affecting  that  of  her  children,  or  any  other  person  who  might 
be  heir  of  the  marriage  at  the  death  of  Francis  Carruthers; 
and  Secondly,  granting  the  intention  of  parties  to  be  the 
reverse,  and  that  the  discharge  was  meant  to  operate  against 
all  the  heirs  of  the  marriage,  it  could  not  have  that  effect, 
because  Mrs  Routledge  predeceasing  her  father,  had  no  right 
to  the  estate  of  Dormont  vested  in  her  under  the  contract, 
which  could  be  the  subject  of  renunciation  ;  in  other  words, 
the^ws  crediti  was  not  in  her,  so  as  to  entitle  her  to  discharge 
that  right,  and  consequently  the  heir  of  the  marriage  at  the 
death  of  Francis  Carruthers,  who  did  not  represent  her,  and 
was  not  bound  by  her  deeds,  became  entitled,  in  virtue  of 
her  contract,  to  that  estate. 

After  the  conjoining  the  actions  and  certain  procedure 
before  the  Lord  Ordinary  (Balmuto),  who  repelled  the  objec- 
tions stated  to  the  pursuer's  title  to  insist,  "  but  reserved  to 
"  the  defender  to  establish  what  he  alleges  respecting  the 
"  illegitimacy  and  non-identity  of  the  pursuer's  mother."  A 
proof  was  allowed ;  and  the  whole  cause  resolved  itself  into 
three  questions :  1st,  The  legitimacy  of  Mrs  Routledge.  2d, 
Whether  the  deed  1708  was  prescribed,  and  its  effect,  with 
reference  to  the  contract  1735.  3d,  The  effect  of  the  compro- 
mise and  discharge.    The  Court  at  first  pronounced  this  inter- 
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€i  locator :  The  Lords  in  the  process  of  reduction  improbation,        1820- 
"  at  the  instance  of  John  Routledge  against  William  Thomas    MAJENJ)IE 
"  Carruthers,  do  sustain  the  reasons  of  reduction  of  the  dis-         &c- 
"  position,  and  other  deeds  quarrelled,  and  reduce,  decern,  cabruther*. 
"and  declare,  in  terms  of  the  conclusions  of  reduction  of  Feb.  2i,i8u. 
"  the  libel ;  and  in  the  counter  process  of  reduction  at  the 
u  instance  of  the  said  William  Thomas  Carruthers  against 
u  John  Routledge,  they  repel  the  reasons  of  reduction,  sus- 
"  tain  the  defences,  assoilzie  and  decern ;  but  supersede  ex- 
"  tract  until  the  first  box-day ;  they   allow  the  said  John 
u  Routledge  to  see  and  answer  the  same ;  the  answers  to  be 
li  printed  and  boxed  on  or  before  the  first  sederunt  day  in 
u  May  next,  under  an  award  of  40s.  sterling." 

There  was  another  action  brought  at  the  instance  of  the 
respondent,  for  reduction  of  the  contract  of  marriage  entered 
into  by  Francis  Carruthers,  in  1736,  as  in  contravention  of 
the  marriage  contract  and  tailzie  1708,  which  was  also  con- 
joined. 

But  at  advising  another  reclaiming  petition  against  this 
interlocutor,  the  Court  pronounced  finally  this  interlocutor : 
u  The  Lords  alter  their  interlocutor  reclaimed  against,  and  in  May  19, 3812. 
u  the  action  of  reduction  raised  at  the  instance  of  the  late 
"  John  Routledge,  Esq.,  and  insisted  in  by  the  respondents, 
"  his  representatives,  they  repel  the  reasons  of  reduction,  sus- 
u  tain  the  defences,  assoilzie  and  decern ;  and  in  the  counter 
"  action  of  reduction,  at  the  petitioner's  instance,  sustain  the 
u  reasons  of  reduction,  repel  the  defences,  and  reduce,  decern, 
u  and  declare,  in  terms  of  the  libel."  * 

An  appeal  having  been  brought  to  the  House  of  Lords, 
the  whole  question  was  there  debated,  whereupon  their  Lord- 
ships ordered  and  adjudged,  "that  the  cause  be  remitted 
"  back  to  the  Court  of  Session  in  Scotland,  to  review  the 
t€  several  interlocutors  complained  of  in  the  said  appeal,  and 
u  thereafter  to  do  as  shall  appear  to  be  just ;  and  the  Lords 
u  think  fit,  in  this  cause,  to  require  that  the  Judges  of  the 
"  Division  to  which  this  case  is  remitted  do  require  the 
"  opinion  of  the  Judges  of  the  other  Division,  in  the  matters 
"  or  questions  of  law  in  this  cause." 

In  making  this  remit  the  Lord  Chancellor  spoke,   vide 
speech,  Dow,  vol.  iv.,  p.  400. 
,      By  petition,  the  appellants  applied  to  the  First  Division 

*  For  Judges'  opinions  vide  Fac.  Coll.,  vol.  xiv.,  p.  572  ;  et 
Buchanan's  Reports,  p.  114. 
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1820.        of  the  Court  of  Session,  to  apply  this  judgment,  who  ordered 
majbndie,     the  cause  to  be  stated  in  mutual  memorials. 

&Cm  A  preliminary  point,  as  to  Mrs  Routledge's  service  anc 

carbuthbbs.  title  under  that  service,  having  been  disposed  of,  the  Firs~- 
Division  ordered  the  memorials  to  be  boxed  and  transmitter 
to  the  Judges  of  the  Second  Division,  and  permanent  LonL^ 
Ordinary,  with  a  request  that  they  should  give  their  opinion*; 
in  writing,  either  collectively  or  individually,  on  the  following 
questions  of  law,  arising  therefrom. 

Question  1.  Was  the  pursuer's  mother,  Mrs  Routledge^ 
vested  in  the  jus  crediti  under  the  marriage  contract  1735,  so 
as  to  give  her  power  to  discharge  the  obligation  thereby  in- 
cumbent on  her  father,  either  on  receiving  fall  and  specific 
implement,  or  on  such  terms  of  compromise  as  her  father  and 
she  settled,  or  as  arbiters  might  decern  ? 

2.  Whether  the  decree  arbitral  was  meant  to  regulate  the 
succession  of  the  estate,  or  was  confined  to  the  money  pro- 
vision ? 

3.  Did  Mrs  Routledge,  by  her  discharge  and  renunciation 
in  1759  following,  on  the  relative  agreement,  submission,  and 
decree  arbitral,  effectually  discharge  her  jus  crediti  under  the 
marriage  contract  1735,  so  as  to  bar  the  claim  of  her  son, 
John,  who,  by  her  pre-deceasing  her  father,  became  the  heir 
of  the  marriage  contract  at  his  death ;  and  but  for  that  dis- 
charge and  renunciation  by  his  mother,  would  have  taken  the 
estate  under  the  marriage  contract  ? 

4.  Was  the  entail,  in  the  former  marriage  contract  in  1708, 
effectual  to  secure  the  estate  to  the  heirs  male  of  that  mar- 
riage ;  and  was  it  a  valid  and  subsisting  entail,  binding  on 
Francis  Carruthers  in  1735  ? 

5.  Supposing  it  to  have  been  binding,  is  it  cut  off  by  pre- 
scription ? 

The  following  opinions  were  returned  by  the  Lord  Justice* 
Clerk,  and  those  other  Judges  undernamed. 

Answer  to  Question  1.  We  are  of  opinion  that,  in  conse- 
quence of  previous  decisions,  the  pursuer's  mother,  Mrs 
Routledge,  must  be  held  as  vested  in  the  jus  crediti  under 
the  marriage  contract  1735,  so  as  to  give  her  power  to  dis- 
charge the  obligation  thereby  incumbent  on  her  father,  either 
on  receiving  full  and  specific  implement,  or  on  such  terms  of 
compromise  as  her  father  and  she  might  settle,  or  as  arbiters 
might  decern. 

Answer  to  Question  2.  We  are  of  opinion  that  the  decree 
arbitral  was  meant  to  regulate,  and  that  its  terms  must  he 
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held  to  apply  to  the  succession  to  the  landed  estate  of  Dor-        182Q- 
mont,  as  well  as  the  pecuniary  provision  to  which  Mrs  Rout-    majendie, 
ledge  might  eventually  have  been  entitled.  *c* 

Answer  to  Query  3.  We  think  that  Mrs  Routledge,  by  her  cabruthehs. 
discharge  and  renunciation  in  1759,  did  effectually  discharge 
her  jus  crediti  under  the  marriage  contract  in  1735,  so  as  to 
bar  the  claim  of  her  son. 

Answer  to  Query  4.  We  are  of  opinion  that  the  entail  in 
the  marriage  contract  of  1708  was,  from  the  beginning,  in- 
effectual, in  so  far  as  it  relates  to  the  lands  of  Winterhope- 
head ;  but  that  as  to  the  lands  of  Dormont,  and  others,  pro- 
ceeding from  the  husband,  it  was  in  1735,  and  in  consequence 
of  the  titles  afterwards  completed  by  Francis  Carruthers, 
effectual  in  terms  of  the  Act  1695,  c.  24. 

Answer  to  Question  5.  But  it  appears  to  us,  that  all  obliga- 
tions under  the  marriage  contract  1708,  i3  now  cut  off  by 
prescription. 

(Signed)         D.  Boyle. 

Wm.  Robertson. 

David  Douglas. 

Ad.  Gillies. 

D.  Montpenny. 

The  following  answers  were  returned  by  Lords  Glenlee, 
Bannatyne,  Craigie,  Alloway,  and  Cringletie : — 

To  Query  1.  Whatever  might  have  been  the  effect  of  a 
conveyance  by  the  pursuer's  grandfather,  of  the  whole  estate 
settled  by  the  contract  of  marriage  entered  into  by  him  in 
1735,  in  favour  of  the  pursuer's  mother,  Mrs  Koutledge,  and 
especially  if  she  had  survived  her  father;  we  are  of  opinion, 
that,  as  no  conveyance  was  granted  to  her,  and  as  she  did  not 
survive  her  father,  she  had  no  power  to  discharge  the  obliga- 
tion in  the  said  contract,  any  further  than  concerned  herself, 
and  the  heirs  who  represented  her. 

Answer  to  Query  2.  We  think  that  the  decreet  arbitral  was 
meant  to  apply  to  the  estate,  as  well  as  to  the  sum  of  £1000 
stipulated  in  the  marriage  contract,  so  far  as  regarded  the 
interest  of  those  who  were  parties  to  the  submission.  But 
that  it  cannot,  in  just  or  sound  construction,  be  held  to  ex- 
tend to  heirs  of  the  marriage  who  were  not  themselves, 
and  do  not  represent  those  who  were,  parties  to  the  sub- 
mission. 

Query  3.  We  are  of  opinion,  that,  Mrs  Routledge,  by  the 
discharge  alluded  to  in  this  query,  did  not  effectually  dis- 
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1820.        charge  the  jus  crediti  under  the  marriage  contract  1735,  so  as 
~~~~~~~~     to  bar  the  claim  of  her  son  John.  . 

MA  J  EN  DIE} 

&c.  Queries  4  and  5.  We  agree  with  our  brethren,  that  the 

carbuthers.  destination  of  succession  in  the  marriage  contract  1735,  was 
not  rendered  ineffectual  by  the  entail  in  the  contract  of  mar- 
riage 1708 ;  and  further,  that  this  latter  is  now  cut  off,  both 
by  the  negative  and  positive  prescriptions. 

The  First  Division  of  the  Court,  thereafter  pronounced 
this  interlocutor :  "  The  Lords  having  advised  the  memorials, 
May  26, 1819.   "  and  additional  memorials,  and  having  also  advised  with  the 
u  Lords  of  the  Second  Division  of  the  Court,  and  with  the 
"  permanent  Lords  Ordinary  of  both  Divisions  of  the  Court, 
"  and  having  re-considered  the  whole  cause,  in  terms  of  the 
"  remit  from  the  House  of  Lords,  they  adhere  to  their  former 
"  interlocutor,  of  date  12th  May  1812,  and  decern  in  terms 
"of  the  said  interlocutor,  in  the  two  several  processes  therein 
"  mentioned.     And  further,  in  the  process  of  declarator,  of 
"  irritancy  and  reduction  brought  at  the  instance  of  William 
"  Thomas  Carruthers,  and  founded  on  the  contract  of  mar- 
"  riage  and  settlement  of  tailzie  of  10th  August  1708,  the 
"  Lords  find,  that  all  claim  at  the  instance  of  the  pursuer  of 
"  the  said  process,  upon  the  said  contract  of  marriage  and 
"  settlement  of  tailzie,  is  cut  off  by  prescription,  both  positive 
"  and  negative ;    and  therefore  sustain  the  defences  in  the 
"  said  process,  assoilzie  from  the  conclusions  of  the  same,  and 
"  decern." 
Dec.  16, 1819.       On  reclaiming  petition,  the  Court  adhered. 

Against  the  interlocutors  pronounced  and  complained  of  in 
the  former  appeal,  and  the  interlocutor  of  25th  May  1819, 
sustaining  the  defences  for  the  respondent,  the  appellants, 
Mrs  Majendie  or  Routledge,  and  husband,  have  brought  their 
appeal  to  the  House  of  Lords. 

And  the  respondent  has  entered  a  cross  appeal  against  the 
interlocutors  of  the  3d  February  1818,  from  part  of  the  inter- 
locutor 25th  May  1819,  and  from  that  of  16th  December 
1819,  in  which  the  objection  to  the  title,  and  the  point  of 
prescription,  are  decided  unfavourably  to  the  respondent. 

Pleaded  for  the  Appellants. — 1st,  The  destination  in  the 
marriage  contract  1735,  now  to  be  considered,  is  to  the  hein 
female  of  Francis  Carruthers  and  Margaret  Maxwell,  failing 
heirs  male  of  that  marriage.  Who  were  those  heirs  female? 
Mr  Carruthers  asserted  that  this  was  a  very  special  destina- 
tion, though  in  what  its  peculiarity  consisted,  he  did  not  even 
attempt  to  point  out,  and  could  not  have  done  so  if  he  had 
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attempted  it.     It  is  just  a  destination  to  the  heirs  female  of  a        1820. 
marriage — a  phrase,  as  may  be  supposed,  of  frequent  occur-    majendie, 
rence,  and  of  no  sort  of  ambiguity.     It  does  not  call  to  the         &c- 
succession,  though  this  is  the  necessary  import  of  the  argu-  cabruthebs. 
merit  maintained  on  the  other  side,  the  first  heir  female  (for 
example,  Elizabeth  Carruthers,  the  daughter  of  the  spouses), 
and  her  alone.     It  comprehends   every  heir   of  the   same 
description,  every  heir  female  descending  of  the  marriage, 
however  near  or  distant  his  or  her  degree  of  descent.     It  not 
only  denotes  successive  generations,  but  gives  a  preference  to 
more  distant  generations  over  those  who  are  prior  in  descent. 
"  Words,"  says  Mr  Erskine,  "  which  have  a  fixed  legal  mean-  Ersk.  B.  hi., 
u  ing  ought,  when  made  use  of  in  settlements  or  securities,  to  l '  '  * 
"  be  understood  in  that  meaning.     Thus,  when  lands  are 
u  provided  in  a  marriage  contract  to  the  heir  male,  and  in 
a  default  of  him,  to  the  heirs  female  to  be  procreated  of  the 
i€  marriage, — the   appellation   of  heirs  female,   which   is   a 
u  known  legal  term,   denoting  the   heirs   at  law  after  the 
"  failure  of  the  lineal  male  issue,  must  be  so  understood  as  to 
u  prefer  the  daughter  of  a  son  of  the  marriage  to  the  eldest 
"  immediate  daughter,  because  the  eldest  immediate  daughter 
"  is  not  in  such  a  case  the  heir-at-law."     And  this  doctrine 
was  not  contested  by  Mr  Carruthers.     "  On  general  princi- 
u  pies,"  he  observed  (and  the  case  must  be  governed  by  ge- 
neral principles,    unless  they  are  shown  to  be  inapplicable 
to  it),  "  it  is  perfectly  true  that  where  an  estate  is  destined 
u  generally  to  the  heir  female  of  a  marriage,  this  is  sufficient 
"  to  carry  it  to  a  grandson  by  a  daughter,  and  then  to  a 
"  grand-daughter,  both  being  in  their  order  the  heir  female." 

If,  therefore,  the  provision  here  had  been  "  to  the  heirs 
"  female  to  be  procreated  betwixt  the  said  spouses,  the  eldest 
'•  daughter  or  heir  female,  always  excluding  the  rest,  and 
"  succeeding  without  division,"  no  doubt  or  question  could 
have  been  raised.  John  Routledge,  a3  the  eldest  heir 
female  (for  such  he  was  though  of  the  male  sex),  would 
have  first  taken  the  estate.  On  his  failure,  it  would  have 
descended  to  his  sister,  and  with  her  and  her  issue  it  would 
have  remained  till  the  family  was  extinct.  The  descen- 
dants of  her  younger  sister,  did  any  such  exist,  were  the 
next  in  order;  and  no  claim  by  the  heirs  general  or  the 
assiguees  of  the  granter  could  have  been  successful,  unless 
all  these  individuals  and  their  descendants  were  extinct. 

The  soundness  of  this  view,  and  the  extravagance  of  the  op- 
posite doctrine  with  unjust  consequences  to  which  it  unavoid- 
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1820.        ably  leads,  were  illustrated  by  a  variety  of  cases  which  it  it 
majexdie,     unnecessary  here  to  repeat.     Mrs  Majendie  shall  only  add, 
^c-         that  the  whole  doctrine  in  the  cross  appeal  upon  this  pointy 
carbuthbrs.  proceeds  on  a  view  clearly  erroneous.    He  assumes,  1st,  That 
the  succession  in  favour  of  heirs  female  was  limited  to  the 
daughter,  if  there  was  but  one,  and  to  the  eldest,  if  there 
were  two  or  more  of  Mr  and  Mrs  Carruthers,  in  the  face  of 
an  express  destination,  unambiguous  in  its  nature,  in  favour  of 
heirs  female  to  be  procreated  of  the  bodies  of  Mr  and  Mi* 
Carruthers.     He  assumes,  2dly,  That  the  destination  was  to 
the  daughter  of  Mr  and  Mrs  Carruthers,  and  the  heir  male 
of  her  body.     Now,  John  Routledge,  he  goes  on  to  maintain, 
was  the  heir  male  of  Elizabeth  Carruthers'  body,  and  was 
served  in  that  character,  and  Mrs  Majendie   who  was  an 
heir  female  of  her  mother's  body,  must  be  excluded  by  the 
assignees,  the  heirs  female  of  the  first  heir  female  not  being 
called. 

Enough  has  been  said  as  to  the  first  of  these  positions, 
namely,  that  the  destination  now  adverted  to,  is  only  in 
favour  of  the  daughter  of  the  spouses.  The  second  position, 
that  failing  the  first  heir  female,  the  jus  crediti  is  limited  to 
the  heir  male  of  her  body,  and  that  John  Routledge  was  ac- 
cordingly served  heir  male  of  his  mother's  body,  shall  now  be 
considered.  Now,  this  is  equally  at  variance  both  with  the 
law  and  the  fact.  It  is  not  true  in  point  of  law,  that  the 
destination  was  limited  to  the  first  heir  female,  and  the  hein 
male  of  her  body :  and  it  is  not  true  in  point  of  fact,  that 
John  Routledge  wras  served  heir  to  his  mother,  either  as  the 
heir  male  of  her  body,  or  in  any  other  character.  If  he  bad, 
the  present  discussion  would  very  speedily  have  terminated* 
He  claimed  and  was  served,  as  is  proved  by  the  terms  of  his 
retour,  as  heir  female  of  provision  in  general  to  his  grand- 
father under  the  marriage  contract. 

2d,  The  second  point  regarding  the  effect  of  the  deeds 
obtained  from  Mrs  Routledge  by  her  father  in  1759,  is  of 
chief  importance  in  the  present  cause.  The  respondeat 
maintains,  that  by  a  decree-arbitral  in  1759,  proceeding  oni 
submission  to  which  Elizabeth  Carruthers  was  a  party,  tnd 
by  a  discharge  of  the  same  date  with  that  decree,  the  oblige 
tion  undertaken  by  Francis  Carruthers  was  extinguished,  tfld 
the  right  of  the  heir  of  the  marriage  for  ever  foreclosed. 

The  terms  of  the  destination  have  been  already  adverted 
to.  According  to  the  conception  of  it,  daughter  or  daughter 
might  be  excluded  from  the  land  estate,  in  caae  of  an  best 
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male  of  the  marriage  succeeding;  and,  in  that  event,  it  was        1820. 

provided  that  one  daughter  (if  there  should  be  but  one),  should    MAJBNDlE 

be  entitled  to  18,000  merks  Scots  (£1000  sterling),  and  two  or         &c- 

more  should  have  20,000  merks,  to  be  divided  as  their  father  oabbutbers. 

should  think  fit,  payment  being  (according  to  the  contract), 

to  be  made  at  the  first  "  term  of  Whitsunday  or  Martinmas, 

"  after  their  respective  majorities  or  marriages,  which  shall 

u  first  happen,  with  10  per  cent,  of  liquidate  expenses  in 

"  case  of  failzie,  and  annual  rent  of  the  said  respective  por- 

"  tions,  so  long  as  the  same  shall  remain  unpaid  after  the 

€l  foresaid  terms  of  payment ;  and  the  said  Francis  Carruthers 

"  binds  and  obliges  him  and  his  foresaids,  to  furnish  the  said 

u  daughters  with  aliment,  clothing,  and  education,  according 

"  to  their  degree,  until  the  foresaid  portions  become  payable." 

The  marriage  was  dissolved  without  issue  male ;  and,  in 
1759,  Mrs  Koutledge,  under  the  description  of  the  only  child 
of  Francis  Carruthers,  procreate  of  that  marriage,  brought 
her  action,  in  the  circumstances  and  manner  already  alluded 
to.  Now,  as  to  the  deeds  which  followed,  namely,  the  sub- 
mission, decree-arbitral,  and  discharge,  the  appellant  contends  Discharge,  &c. 
they  were  carefully  limited  to  her  own  eventual  right  of  suc- 
cession, and  that  they  cannot,  in  sound  construction,  be  ex- 
tended beyond  that  individual  and  eventual  right.  Her  com- 
petency to  execute  any  discharge  or  renunciation  of  a  more 
extensive  description,  is  a  separate  question,  and  will  be  con- 
sidered separately.  1st,  The  first  of  these  propositions  was 
attempted  to  be  obviated  or  excluded  upon  the  score  of  ir- 
relevancy. It  was  said  that  if  the  sole  jus  crediti  of  the 
contract  was  vested  in  Mrs  Routledge,  she  has  discharged 
that  fiill  right,  and  that  any  further  discharge  or  mention  of 
the  right  of  her  children,  or  of  those  who  came  to  be  vested 
with  the  characters  of  heirs  of  the  marriage,  would  have  been 
altogether  superfluous ;  and  it  was  likewise  urged  that  an 
investigation  into  the  circumstances  of  the  case,  or  the  situa- 
tion of  the  parties,  cannot  possibly  lead  to  any  satisfactory 
result,  inasmuch  as  these  circumstances  cannot  be  perfectly 
known  at  this  distance  of  time,  and  because  the  respondents' 
action  does  not  and  cannot  rest  upon  any  averment  of  fraud 
in  the  conduct  of  the  parties,  or  of  enormous  lesion  in  the 
transactions  concluded  betwixt  them.  The  discharge  was  not 
meant  to  extend  beyond  Mrs  Routledge's  individual  hope  of 
succession,  so  as  to  affect  others  called  to  succeed  by  the 
marriage  contract  after  her,  and  this  is  made  plain  from 
the  documents  themselves.     But,  supposing  a  contrary  view 

VOL.  VI.  2  Q 
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1820.        to  be  entertained,  this  would  necessitate  a  situation  which,  in 
majendib,     law>  nas  never  been  recognised.    It  would  support  the  idea 
&c-         that  the  mother  had  a  right  and  power  to  discharge  the  righto 
cabruthbbs.  of  her  children,   or  those  substituted  or  called  after  her. 
What  right  had  she  to  discharge  ?     Nothing,  assuredly,  but 
her  own  eventual  right,  which,  eventually,  may  be  said  to 
have  never  emerged,  because  of  her  predeceasing  her  father. 
Besides,  the  destination  was  to  the  heir  of  the  marriage,  that 
is,  to  that  person  who,  at  the  death  of  the  father,  shall  be  the 
legal  heir,  and  take  up  the  succession  as  such ;  and  that  wai 
John  Routledge.     But,  besides  a  right  or  jus  crediti  to  the 
estate,  there  is  sljus  crediti  in  the  right  to  succeed  to  it  in  tie 
event  of  the  succession  opening  to  the  individual  who  is  pre- 
sumptive heir  of  the  marriage  for  the  time.     This  right  be- 
comes, of  course,  unavailable  to  any  presumptive  heir  who 
shall  predecease  his  father,  during  his  father's  lifetime,  vA 
the  actual  and  effectual  right  vests  only  in  the  person  who 
actually  is  heir  at  the  father's  death.     But  the  respondent 
says,  that  the  heir  presumptive  has  sljus  crediti  which  he  may 
effectually  discharge.    The  answer  is  obvious;  he  has  certainly 
a  jus  crediti,  and  may  discharge  it ;  but  it  is  only  a  condi- 
tional and  eventual  right,  not  properly  as  a  creditor  for  the 
estate,  but  as  a  creditor  in  the  right  of  succeeding  as  heir  to 
the  estate,  free  from  any  gratuitous  deed  of  the  father  to  the 
prejudice  of  that  right  of  succession.     Ue  has  a  jus  crediti  to 
a  right  of  succeeding  as  heir  at  his  father's  death,  provided, 
of  course,  that  he  survives  his  father ;  and  this  eventual  right 
of  becoming  heir,  upon  survivance,  he  may  discharge,  tat 
no  more.     It  was  precisely  this  kind  of  right  or  jus  cn$& 
that  Mrs  Routledge  had  in  her,  and  that  she  had  discharged; 
but  having  predeceased  her  father,  the  event  never  arrive^ 
and  another  heir,  whose  right  she  could  not  discharge,  the* 
emerged. 

3d,  On  the  cross  appeal.  In  regard  to  the  contract  rf 
marriage,  1708,  the  respondent  maintained  that  by  that  dee^ 
the  whole  lands  were  put  under  the  fetters  of  a  strict  entai 
and,  therefore,  the  marriage  contract,  1735,  was  executed 
in  fraudem  of  that  contract  and  deed  of  tailzie ;  but  tin 
answer  to  this  proposition  is  at  once  obvious,  that  dow  al 
claim  upon  that  contract  and  tailzie  has  been  cut  down,  both 
by  the  negative  and  positive  prescription — a  plea  which  tie 
Court  below  had  no  hesitation  in  unanimously  sustaining* 

Pleaded  for  the  Respondent. — 1st,  As  to  the  validity  of  tkt 
decree-arbitral  and  discharge,  it  is  necessary,  in  judging* 
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these  points,  to  look  at  the  nature  of  the  appellant's  action.        1820» 
The  appellant  does  not  represent,  nor  is  served  heir  to  her    majendie, 
mother.     She  is  not  entitled  to  reduce,  and  has  not  attempted  J3, 

to  reduce  the  submission,  decree-arbitral,  and  discharge  on  cabbuthebs. 
the  head  of  fraud,  circumvention,  facility,  concussion,  oppres- 
sion, or  the  like.  The  appellant  has  no  right  to  bring  such 
action.  The  action  which  the  appellant  has  raised,  is  insisted 
on  in  her  own  right  alone,  not  founded  on  any  right  that  was 
in  the  person  of  her  mother.  The  sole  ground  of  this  action 
is  a  denial  that  her  mother  had  any  right  in  her  to  discharge 
so  as  to  prejudice  the  right  of  the  appellant. 

2d,  When  a  man  binds  himself,  in  his  contract  of  marriage, 
to  settle  his  lands  upon  himself  and  the  heirs  of  the  marriage, 
it  is  in  the  power  of  the  eldest  son,  or  heir  of  that  marriage, 
effectually  to  discharge  the  father's  obligation,  so  as  to  enable 
him  to  alter  the  order  of  succession,  or  otherwise  dispose  of 
the  estate,  without  being  liable  to  any  claim  under  the  con- 
tract. But  while  the  respondent  maintains  that  the  heir  of 
the  marriage  has  a  power  to  discharge  the  contract,  and  that 
the  father  may,  in  consequence  of  such  discharge,  freely  settle 
the  estate  as  he  pleases,  he  does  not  maintain  that  the  heir 
has  a  power  to  convey  the  right  under  it  to  a  third  party 
daring  the  father's  lifetime.  The  appellant  has  uniformly 
endeavoured  to  confound  these  two  propositions,  although 
the  difference  between  them  in  law,  is  as  clearly  marked  as 
any  distinction  in  the  law  of  Scotland.  But  then,  it  has  been 
denied  by  the  appellant,  that  the  heir  of  the  marriage  can, 
without  specific  implement,  effectually  discharge  the  con- 
tract, so  as  to  disappoint  the  other  heirs  of  the  marriage,  in 
the  event  of  his  predeceasing  the  father.  The  appellant  has 
always  assumed  that  this  plea  is  made  out,  by  merely  asserting, 
without  any  authority  whatever,  that  in  such  cases,  during 
the  life  of  the  father,  the  heir  of  the  marriage  has  no  right  in 
him  to  discharge^  because  he  has  no  power  in  him  during  the 
lifetime  of  the  father,  to  make  an  effectual  conveyance  of  the 
right  under  the  contract  to  a  third  party. 

There  is  in  this  mode  of  reasoning,  a  plain  evasion  of  the 
true  question.  The  respondent  maintains  that  the  heir  of 
the  marriage  has  in  him,  during  the  father's  life,  all  the 
right  that  is  necessary  to  enable  him  to  discharge  the  con- 
tract in  favour  of  the  father  himself;  but  that,  on  the  other 
hand,  he  has  no  right  which  he  can  transfer  to  a  third  party. 

3d,  The  appellant  has  endeavoured  to  create  doubt  as  to  the 
impart  and  meaning  of  the  decree-arbitral  and  discharge.    But, 
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1820.        in  truth,  this  point  is  involved  in  the  question  of  power.    And 

majbndie,     *f  ft  shall  be  satisfactorily  shown,  that  Mrs  Eoutledge  had  in 

&0-         her  the  only  jus  crediti  of  the  contract,  and  fiill  power  to 

carruthkrs.  discharge  every  right  under  it,  no  doubt  can  be  entertained 
that  the  decree-arbitral  and  discharge  were  granted,  and  are 
effectual  deeds  for  that  purpose.  The  argument  of  the  ap- 
pellant on  this  point  is,  that  there  was  no  intention  to  dis- 
charge anything  more  than  the  spes  successionis,  as  it  is 
termed,  of  Mrs  Routledge  individually,  because  she  had  no 
power  to  discharge  more,  and  was  not  supposed  by  the  learned 
arbiters,  to  have  power  to  discharge  more.  This  involves 
necessarily  an  inquiry  as  to  what  is  understood  by  the  law  of 
Scotland  upon  this  question  of  power.  That  the  terms  of 
the  deeds  themselves  are  amply  sufficient  to  discharge  the 
whole  obligations  of  the  marriage  contract,  is  a  proposition 
no  lawyer  can  dispute.  The  question,  therefore,  is,  Could 
Mrs  Routledge  discharge  the  obligations  of  the  contract? 
If  the  whole  jus  crediti  was  in  Mrs  Routledge  exclusively, 
— if  she  could  take  implement  during  the  lifetime  of  her 
father,  or  discharge,  on  what  terms  she  pleased,  the  obliga- 
tions of  the  contract, — and,  if  having  the  sole  jus  crediti 
under  the  contract  vested  in  her,  her  discharge  was  sufficient 
to  extinguish  the  obligations  of  that  contract,  it  is  plainly  idle 
to  allege  that  the  discharge  could  have  mentioned  any  right 
either  actual  or  eventual,  of  her  children ;  for,  ex  hypothesi, 
the  whole  right  was  in  Mrs  Routledge,  and  her  discharge 
extinguished  the  obligation.  Hence  it  would  have  been  an 
absurdity  and  contradiction  in  terms,  to  make  Mrs  Routledge 
discharge  for  her  children,  whose  claims  were  necessarily  and 
for  ever  cut  off  by  the  discharge  of  her  own  right. 

4th,  As  the  law  now  stands,  the  heir  of  the  marriage  has  not 
merely  a  spes  successionis,  like  other  heirs  of  provision,  but 
a  jus  crediti.  But  no  fact  in  the  history  of  the  law  is  more 
certain,  than  that,  till  the  beginning  of  the  seventeenth  century, 
when  a  man  became  bound,  by  his  contract  of  marriage,  to 
settle  the  estate  on  the  heirs  of  the  marriage,  the  import  of 
the  obligation  was  no  more  than  that  a  simple  destination  in 
their  favour  should  be  inserted  in  the  investiture.  It  was 
held  that  the  father  had  power  to  alter  or  revoke  such  des- 

Balfoor,  p.  222.  tinations,  so  it  was  decided  ip  the  case  of  Aikmans,  20th 
December  1550.  But  this  part  of  the  law  underwent  a 
change,  depriving  the  father  of  his  power  to  alter  the  inves- 
titure, and  giving  to  the  heir  of  the  marriage  a  jus  crediti, 
defeasible,  of  course,  by  the  father's  onerous  debts  and  deeds, 
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and  even  subject  to  his  right  to  alienate  the  entire  subjects        *820. 
for   onerous   causes.     The  question,  therefore,   is,  Can   the    MAJBNI>iEf 
heir  of  the  marriage,  as  creditor  under  the  contract,  during         &c- 
his  father's  life,  accept  of  implement  of  the  contract  in  whole  carbutmu. 
or  in  part.     The  respondent  conceives  that  he  may  accept  of 
implement,  and  discharge  the  obligations,  and  has  full  power 
so  to  do.     There  can  be  only  one  heir  of  provision  having  a 
jus  crediti  at  one  and  the  same  time,  and  that  this  jus  crediti 
is  not  descendible  to  any  other,  but  is  extinguished  at  his  own 
death,  if  he  dies  before  his  father,  or  without  making  up  titles 
as  heir  of  provision. 

The  plain  truth  is,  that  the  debtor  and  creditor  together 
can  discharge  the  whole  obligation ;  because  the  jus  crediti 
being  wholly  in  the  one,  and  the  condition  which  qualifies 
it  being  under  the  power  of  the  other,  if  the  condition  is, 
waved  or  discharged  (which  it  is  clear  the  father  can  do,  if 
he  can  give  implement  at  all),  then  the  creditor  can  discharge 
the  obligation.  Thus  the  consent  or  will  of  the  father  as 
well  as  the  act  of  the  creditor,  concur,  in  making  the  dis- 
charge good  and  effectual. 

The  other  heirs  male  in  the  contract,  were  like  the  ex- 
traneous heirs  in  other  contracts  of  marriage,  heirs  in 
destinatione,  but  they  were  not  heirs  in  obligatione.  Nothing 
is  more  common  in  contracts  of  .marriage  than  to  settle  the 
estate  upon  a  series  of  heirs  to  succeed,  failing  the  children 
of  the  marriage ;  but  it  was  never  held  that  the  father  came 
under  any  obligation  to  those  stranger  heirs.  None  of  these 
heirs  could  succeed  on  any  other  footing  than  as  heirs  in  the 
destination,  which  the  father  could  alter  or  not,  at  his  pleasure. 
It  never  was  supposed,  therefore,  that  any  extraneous  heir, 
though  called  by  the  contract,  had  si  jus  crediti  under  it.  On 
the  other  hand,  when  the  heir  of  provision  discharges  the 
contract,  nothing  is  thereby  discharged  but  the  father's 
obligation,  as  the  destination  still  remains,  and  it  is  com- 
monly inserted  in  the  investitures.  Attending  to  these  things, 
it  cannot  be  doubted  that  Mrs  Soutledge  had  power  to  dis- 
charge the  contract ;  in  which  case,  the  whole  obligation  on 
the  father  was  extinguished. 

On  the  cross  appeal,  the  appellant  has  no  title  to  pursue 
the  present  action,  because,  by  the  marriage  contract,  1735, 
she  is  not  heir  of  provision  under  that  deed.  The  destination 
was,  to  heirs  male  of  his  body,  whom  failing,  "  To  heirs  female 
to  be  procreate  betwixt  the  said  spouses,  and  the  heirs  male 
"  to  be  procreated  of  their  bodies."     The  appellant  is  not  an 
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1820-        heir  male  of  the  body  of  her  mother ;  and  therefore,  has  no 
majendib,     title  to  sue. 

*c-  Besides  the  deed  of  entail  and  contract  of  marriage,  1708, 

oabbuthebs.  is  an  effectual  and  subsisting  title,  and  that  being  a  subsisting 
and  effectual  title,  it  affords  a  good  defence  to  the  action  of 
the  appellant  on  the  marriage  contract,  1735.  The  latter 
deed  was  granted  in  prejudice  and  in  contravention  of  the 
rights  of  the  heirs  of  entail,  and  contrary  to  the  powers  of 
Francis  Carruthers,  who  executed  that  deed  in  1735. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby  affirmed. 

For  the  Appellants,  R.  Gifford,  Mat  Ross,  Wm.  Erskine. 

For  the  Respondents,  John  Clerk,  James  Moncreiff,  John 

Hope. 


[Hunter's  Landlord  and  Tenant,  vol.  ii.,  p.  476.] 
1820.       James  Duke  of  Roxburghe,  .        .        Appellant; 

the  duke  op  John  Robebton,  late  Tenant  of  Newton,  Respondent 

V. 

boberton.  House  of  Lords,  17th  July  1820. 

Landlord  and  Tenant — Lease — Straw  op  the  way-gowg 
Crop. — Held  under  a  clause  in  the  lease,  that  the  landlord  was 
entitled  to  prevent  the  disposal  of  the  straw  or  hay  of  the  way- 
going crop,  it  being  provided,  that  it  should  always  be  spent  on 
the  farm. 

In  a  lease  granted  to  the  respondent  of  the  farm  of  New- 
ton, belonging  to  the  appellant,  there  was  the  following  clause: 
"  at  no  time  shall  the  said  John  Roberton,  or  his  foresaids, 
"  sell  or  give  away  any  of  the  hay  or  straw  of  said  farm, 
u  which  shall  always  be  spent  on  the  ground."  The  tenant 
at  the  expiry  of  his  lease,  gave  notice,  that  he  meant  to  sell 
•  the  whole  straw  of  that  crop,  unless  the  appellant  would 

take  the  crop,  both  corn  and  straw,  at  a  valuation,  insisting 
that  the  above  clause  in  his  lease  did  not  refer  to  the  last 
year  of  the  lease ;  whereupon  the  Duke  brought  a  suspen- 
Dec.  28, 1815.  sion  and  interdict  (injunction).  The  Lord  Ordinary  held, 
that  the  above  clause  could  "  not  be  held  as  applicable  to  the 
"  hay  or  straw  of  the  out-going  crop."  And  to  this,  th* 
Court,  on  two  several  reclaiming  petitions,  adhered. 
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Against  these  interlocutors  the  present  appeal  was  brought        182°- 
to  the  House  of  Lords.  t„e  duke  of 

ROXBUBGHE 

After  hearing  counsel,  boiJrton. 

It  was  ordered  and  declared,  that  the  respondent,  accord- Journals  of  the 
ing  to  the  true  intent  and  construction  of  the  tack,  is  Lords, 
not  entitled  to  sell  or  give  away  any  of  the  hay  or  straw 
upon  the  farm,  at  any  time  during  the  continuance  of 
the  tack,  or  upon  the  same,  at  the  time  of  the  expiry  of 
the  tack ;  and  it  is  ordered,  that,  with  this  declaration, 
the  cause  be  remitted  back  to  the  Court  of  Session  to 
review  the  interlocutors  complained  of,  and  further  to 
do  in  the  cause  as  is  just  and  consistent  with  this  decla- 
ration. 

For  the  Appellant,  F.  Jeffrey,  J.  H.  Mackenzie. 

For  the  Respondent,  Chas.  Wetherell,  John  A,  Murray. 


1820. 


v. 

DICKSON. 


Richard  Hotchkis,  W.S.,  and    James^  hotchkis,  &c. 

Tytler,  W.S.,  Trustees  of  the  deceased  y    Appellants; 
Colonel  William  Dickson  of  Kilbucho,      ) 

John  Dickson,  Esq.,  Advocate,  of  Kil- 
bucho, ....  Respondent 

House  of  Lords,  19th  July  1820. 

Reduction  of  Deed — Erasure. — Held,  that  a  deed  of  entail  had 
not  been  executed  under  the  influence  of  fraud  or  compulsion, 
but  voluntary  on  the  part  of  the  maker,  and  was,  therefore, 
not  reducible. 

A  reduction  was  brought  by  the  appellants  against  the 
respondent,  whereby  they  sought  to  set  aside  a  certain  deed 
of  entail,  which  they  alleged  had  been  executed,  not  in  terms 
of  the  entailer's  intention,  but  through  the  fraud  of  the  re- 
spondent, his  brother,  now  possessing  the  estate,  whereby 
their  constituent's  right  in  the  said  estate  of  Kilbucho  had 
been  limited  to  a  liferent  instead  of  giving  him  absolute 
powers  over  his  own  estate. 

The  Lord  Ordinary  pronounced  this  interlocutor  "  In  re-  Nov.  16, 181& 
il  spect,  1st,  That  it  does  appear  that  the  execution  of  the 
"  deed   of   entail   1809,    was,   under  all    circumstances,   a 
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1820.        "  measure  highly  proper,  prudent,  and  expedient  on  the  part 


181*. 


HOTOHKis,  &o.  u  °f  tne  pursuers'  constituent ;  2d,  That  it  is  admitted  by 
Dickson  "  l^e  Pursuers> tnat  ne  voluntarily  executed  the  said  entail, 
"  and  had  power  to  do  so ;  and  that  there  does  not  appear, 
"  from  the  terms  of  the  deed  itself,  or  any  other  collateral 
"  circumstances,  any  foundation  for  the  allegation  that  the 
"  pursuers'  constituent  was  improperly  or  fraudulently  induced 
"  to  execute  such  deed,  and  that  the  present  proceedings 
"  seem  to  arise  rather  from  a  change  of  mind  on  the  part  of 
"  the  pursuers,  than  the  discovery  of  any  facts  attending  the 
"  execution  of  the  entail  1809.  Therefore,  refuses  the  desire 
"  of  the  representation,  and  adheres  to  the  interlocutor  re- 
"  claimed  against." 

June  2  and  28,      On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel. 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed,  with 
£100  costs. 

For  the  Appellants,  John  Cleric,  Geo.  Cramtoun. 

For  the  Respondent,  Alex.  Maconochie,  Sir  Saml.  RomiUy. 

John  A.  Murray. 

Note.— In  the  House  of  Lords,  the  appellants  pleaded  much  on 
the  deed  being  void  as  vitiated  in  substantialibus.  It  bore  to  have 
been  executed  on  the  24th  of  April  1809 ;  but  the  word  fourth 
was  clearly  written  on  an  erazure,  and,  therefore,  they  contended 
that  this  objection  was  fatal  to  the  validity  of  the  deed,  but  this 
was  disregarded. 


182a       Thomas  Graham,  Esq.  of  Kinross,  .        .        Appellant; 


GRAHAM 


v  Page  Keble,  Esq.,  a  Lunatic;  Robert^ 

keblk,  &o.        Saunders,  Esq.,  his  Committee,  under  | 

the  appointment  of  the  Lord  Chancellor  Y   Respondent** 
of  England,  and  Robert  Rattray,  his 
Mandatory, ' 

House  of  Lords,  21st  July  1820. 

Interest — Foreign  Rate — Res  Judicata. — (1)  Held,  that  in 
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making  a  claim  against  a  solvent  partner  of  a  firm,  who  had  at  1820. 

one  time  acted  as  agents  in  Calcutta  for  the  party  claiming,  ©baham 

and  had  in  that  capacity  uplifted  Indian  Bonds,  he  was  en-  v. 

titled  to  charge  12  per  cent.,  being  the  India  rate  of  interest  '  ' 
up  to  13th  November  1813,  and  to  5  per  cent,  thereafter.     (2) 
That  a  former  .decree  was  not  res  judicata  on  the  question. 

This  appeal  arose  out  of  a  former  appeal  between  the  same 
parties,  {vide  Dow,  vol.  ii.,  p.  17)  in  which  the  interlocutors 
of  the  Court  below  were  affirmed. 

The  action  had  been  brought  for  payment  of  a  large  sum 
of  East  India  Bonds,  deposited  in  the  hands  of  the  Company 
of  Graham,  Crommeline  and  Moubray,  Agents  in  Calcutta, 
by  Mr  Keble  on  the  eve  of  leaving  India.  The  partnership 
had  changed  subsequent  to  this  deposit,  first,  by  the  retire- 
ment of  Mr  Crommeline  in  1787,  after  which  Graham  and 
Moubray  continued  the  firm,  with  the  possession  of  these 
funds,  and,  second,  the  retirement  of  the  appellant,  Graham, 
in  1791,  after  which  event,  the  firm  of  Graham,  Moubray, 
and  Company  failed,  with  the  proceeds  of  these  India  Bonds 
in  their  hands. 

The  former  action  and  appeal  was,  as  to  Graham's  liability 
to  make  good  the  amount  of  this  India  Stock.  The  Court 
of  Session  and  the  House  of  Lords  held  him  liable. 

On  the  case  coming  back  from  the  House  of  Lords,  a  state 
was  given  in  which  the  foreign  or  Indian  rate  of  interest  was 
charged  at  12  per  cent.,  from  the  different  periods  at  which 
the  bonds  had  been  uplifted  by  them,  calculated  down  to 
12th  November  1813,  the  said  sum,  inclusive  of  interest 
charged  at  the  said  foreign  rate,  amounting  to£l9,413, 16s.  2d. 
The  respondents,  besides  claiming  this  foreign  rate  of  interest 
up  to  12th  November  1813,  claimed  interest  on  that  sum,  at 
the  rate  of  5  per  cent.,  until  paid,  and,  in  support  of  this 
claim,  it  was  concluded  that  the  matter  was  res  judicata  by 
the  former  appeal. 

The  Lord  Ordinary  and  the  Court  allowed  the  foreign  or  June28,i8i4. 
Indian  rate  of  interest,  up  to  that  date  and  interest  on  the  Dec!  22, 1814. 
accumulated  sum  at  5  per  cent,  thereafter.  F°b"  JaLiiie 

Against  these  interlocutors  the  present  appeal  was  brought  Mar.  a,  1816.' 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  declared,  that  the  appellant  is  to  be  Journals  of 
charged  with  interest  at  the*  rates  following,  viz.,  with  £j£w,,e<,f 


KBBLE,  &C. 
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1820.  interest  at  the  rate  of  12  per  cent,  upon  the  balance  of 

BAHAM  any  account  which  shall  appear  to  have  been  stated  and 

signed,  and  which  is  mentioned  in  the  summons  in  this 
action :  such  interest  to  be  calculated  from  the  date  of 
the  account  so  stated  and  signed,  to  the  10th  of  Novem- 
ber 1813,  and  with  interest  of  the  several  bonds  in  the 
proceedings  mentioned,  at  the  rate  per  cent,  which  they 
respectively  bore  until  the  times  when  they  were  re- 
spectively paid  and  discharged  or  indorsed  away,  and 
value  was  given  for  the  same,  and  with  interest  at  the 
rate  of  £12  per  cent,  from  and  after  such  times  respec- 
tively to  the  said  10th  November  1813,  when  the  former 
appeal  was  dismissed  in  this  House ;  but  that  the  ap- 
pellant is  to  have  proper  and  just  allowances  and  deduc- 
tions made  in  respect  of  partial  payments,  if  any,  which  he 
can  instruct  to  have  been  made,  and  in  respect  of  interest 
thereof,  and  also  a  deduction  of  the  charge  of  remit- 
tance to  Great  Britain,  of  the  consolidated  amount  of  the 
debt,  which  shall  be  constituted  against  him,  up  to  the 
said  10th  November  1813.  And  it  is  further  declared, 
that  the  appellant  is  chargeable  with  interest  at  £5  per 
cent,  upon  such  consolidated  amount  of  debt,  from  the 
said  10th  November  1813  until  payment  thereof,  but 
with  a  due  deduction  of  the  property-tax  upon  the 
amount  of  the  interest  of  such  consolidated  amount  of 
of  debt,  so  long,  and  at  such  rates  as  the  same  were 
chargeable  upon  the  appellant's  property  in  Great  Bri- 
tain ;  and  it  is  ordered,  that  with  these  declarations  the 
cause  be  remitted  back  to  the  Court  of  Session,  to  do 
therein  as  is  just  and  consistent  with  these  declarations. 

For  the  Appellant,  James  Wedderburn,  Wm.  Wingafa 
For  the  Respondents,  Sir  Saml.  Romilly,  James  Gordo*. 


AIKMAW,  &C. 


182°-       James  Cbaigdallie  and  Others,        .        .      Appellant*; 
ciuiodallib,  ^3  ]jev  j  Airman  and  Others,         .         .       Responded 

House  of  Lords,  21st  July  1820. 

Property  of  Church — Seceding  Body. — A  difference  of  opnwa 
having  occurred  in  the  Associate  Synod  of  Burgher  Seceden,  in 
reference  to  the  principles  of  their  Church  in  regard  to  the  power 
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of  the  civil  magistrate,  and  the  ordination  of  ministers,  the  ma-        1820. . 

jority  proposed  an  alteration  in  the  formula,  which  was  alleged 

to  be  a  departure  from  the  original  principles.     In  a  question         &o. 

as  to  the  property  of  the  Church,  Held  that  the  pursuers  (ap-   AIKM^  &c 

pellants)  had  failed  to  condescend  on  any  acts  done,  or  opinions 

professed  by  the  Associate  Synod,  or  the  respondents,  by  which 

they  could  call  on  the  Court  to  say  that  they  had  deviated  from 

the  original  principles  and  standards,   and  therefore  had  no 

right  to  disturb  the  defenders  (respondents)  in  possession  of  the 

church  now  in  question.     Affirmed. 

In  the  former  appeal  in  this  case,  the  House  of  Lords  made 
a  special  declaration,  remitting  back  the  cause  to  the  Court 
of  Session  for  re-consideration.  Vide  Dow's  App.  Cases, 
vol.  L,  p.  1. 

The  circumstances  out  of  which  the  question  of  property 
arose,  proceeded  from  a  difference  of  opinion  as  to  their  prin- 
ciples, taking  place  amongst  the  body  calling  themselves  the 
"  Associate  Burgher  Seceders  of  Perth." 

In  1731,  when  the  Established  Church  was  keenly  en- 
gaged in  discussions  relative  to  the  mode  of  appointing  to 
vacant  churches,  the  result  of  these  contentions  was,  that  a 
great  many  of  the  clergy,  who  refused  to  give  up  or  conceal 
their  opinions,  were  expelled  from  their  livings  by  sentence 
of  the  General  Assembly. 

It  was  stated  by  the  appellants,  that  the  expelled  pastors, 
with  a  great  body  of  the  people  adhering  to  them,  erected 
places  of  worship  for  themselves,  and  were  denominated 
Seceders.  This  term,  they  added,  was  to  be  carefully  dis- 
tinguished from  that  of  Dissenters ;  for  they  dissented  from 
none  of  the  religious  doctrines  of  the  Church  of  Scotland ;  on 
the  contrary,  they  strictly  adhered  to  the  tenets  as  by  law 
established  and  recognised,  until  a  party  to  whom  the  re- 
spondents belong,  did  actually,  though  covertly,  dissent. 
Considering  themselves  as  true  representatives  of  the  Presby- 
terian Church,  they  were  of  course  to  be  under  the  direction 
of  certain  judicatories,  for  discipline  and  order,  and,  accord- 
ingly, had  their  kirk-sessions,  presbyteries,  and  synods,  com- 
posed as  in  the  Established  Church,  of  clergymen  and  lay 
elders. 

The  Rev.  Mr  Jervie  was  the  principal  minister  of  this 
congregation  at  the  time,  and  the  Rev.  Mr  Aikman  was  his 
colleague. 

Dissensions  having,  however,  arisen  as  to  the  fundamental 
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1820.        principles  of  the  secession,  the  party  with  whom  the  appel-  - 
craiodallie,  lants   co-operated,    contended  that  the  standards  of  theirs 
*c-         Church  were  the    Westminster  Confession   of   Faith,  th^ 
AiKHAx,  Ac.    Larger  and  Shorter  Catechisms,  certain  propositions  respect^ 
ing  church  government  and  the  ordination  of  ministers,  tc^: 
gether  with  the  National  Covenant  of  Scotland,  and  th^ 
Solemn  League  and  Covenant  of  the  three  nations.    Tk>< 
respondents  seemed  to  admit  all  this,  with  one  exception 
they  ignored  the  power  of  the  civil  magistrate,  and  they 
therefore  disavowed  the  doctrine  in  the  Confession  of  Faitl 
respecting  the  power  of  the  civil  magistrate,  in  regard  to 
religion,  and  the  doctrines  and  declaration  in  the  National 
Covenant. 

A  majority  of  the  money  contributors,  along  with  the 
principal  minister  of  Perth,  the  Rev.  Mr  Jervie,  with  a  pirt 
of  his  session  and  congregation,  were  of  the  former  opinion, 
adhering  to  the  original  principles ;  the  Rev.  Mr  AikmaD,md 
others,  were  of  the  latter,  and,  adopting  the  new  doctrines, 
adhered  to  the  Synod. 

The  Synod  ended  their  deliberations  upon  the  subject  by 
adopting  the  following  Preamble  to  the  Formula :  "  Whew* 
"  some  parts  of  the  standard  books  of  this  Synod  have  beea 
"  interpreted  as  favouring  compulsory  measures  in  religion, 
"  the  Synod  hereby  declare,  that  they  do  not  require  an. 
"  approbation  of  any  such  principle,  from  any  candidate  for 
"  license  or  ordination :  And  whereas  a  controversy  hi» 
"  arisen  among  us  respecting  the  nature  and  kind  of  obligt- 
u  tion  of  our  solemn  covenants  on  posterity,  whether  it  be 
"  entirely  of  the  same  kind  upon  us,  as  upon  our  ancestors 
"  who  swore  them,  the  Synod  hereby  declare,  that  while 
"  they  hold  the  obligation  of  our  covenants  upon  posterity, 
"  they  do  not  interfere  with  that  controversy  which  httb 
"  arisen  respecting  the  nature  and  kind  of  it,  and  recommend 
"  it  to  all  the  members  to  suppress  that  controversy,  as  tend- 
"  ing  to  gender  strife,  rather  than  godly  edifying." 

Thereafter  the  Rev.  Mr  Jervie,  with  whom  the  appellant* 
agreed,  having  taken  no  part  in  the  proceedings  before  tk 
Church  Court,  protested  against  the  proceedings  of  tbe 
Synod,  and  the  preamble  adopted  by  a  majority  of  tbl 
Synod;  and  until  this  preamble  was  removed,  he  declared 
his  intention  to  decline  the  authority  and  jurisdiction  of  the 
Associated  Burgher  Synod,  and  of  all  presbyteries  subordinate 
to  it,  at  same  time  declaring  his  opinion  that  he  had  (nil 
authority,  notwithstanding,  to  exercise  the  duties  and  fuse- 
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tions  of  the  holy  ministry,  in  the  place  where  he  had  been  in        1820. 


use  to  exercise  it.  craigdallie, 


In  consequence  of  this  step,  the  Presbytery  of  Newburgh,         &c- 
within  which  the  Perth  congregation  was  held  to  be  situated,   aikman,  &o. 
declared  him  no  longer  a  member  of  their  body ;  they  ap- 
pointed another  minister  to  preach  at  Perth  on  the  following 
Sunday. 

The  appellants,  who  agreed  with  him,  then  brought  their 
action  to  the  Court  of  Session,  for  having  it  declared,  that, 
€i  The  Meeting  House  and  pertinents  are  the  property  of  the 
€i  pursuers,  and  those  who  should  adhere  to  them,  and  their 
€i  heirs  and  successors,  for  themselves  and  the  other  members 
u  of  the  society  of  Associate  Burgher  Seceders  of  Perth,  ad- 
*'  hering  to  and  professing  the  principles  of  the  Original 
"  Burgher  Secession,  and  whose  ancestors  contributed  to  the 
a  purchase  of  the  ground,  and  to  the  erecting  of  the  buildings 
"  thereon." 

A  .counter  action  of  declarator  was  brought  by  the  now 
respondents,  to  have  it  declared  that  the  Eev.  Mr  Jervie,  and 
others  (appellants),  had,  by  their  disclaiming  their  connection 
with  the  Associate  Presbytery  and  Synod,  thereby  lost  all 
interest  which  they,  or  any  of  them,  had  in  the  said  subjects, 
and,  consequently,  have  now  no  longer  right  to  interfere  with 
the  pursuer,  his  elders,  deacons,  and  congregation,  in  the 
use  and  exercise  of  the  said  Meeting  and  Session  House. 

The  respondents  grounded  their  action  on  this,  that  the 
opinions  held  by  the  appellants  were  a  total  departure  from 
the  fundamental  principles  which  separated  them  originally 
from  the  Establishment. 

In  these  actions  the  appellants  were  made  pursuers,  and 
the  respondents  defenders. 

The  Court,  after  much  discussion,  pronounced  the  follow-  Feb.  21, 1804. 
ing  interlocutor,  which  formed  the  first  appeal  to  the  House 
of  Lords :  "  The  Lords  find  that  the  property  of  the  subjects 
"  in  question  is  held  in  trust,  for  a  society  of  persons  who 
a  contributed  their  money,  either  by  specific  subscriptions,  or 
"  by  contribution  at  the  church-doors,  for  purchasing  the 
u  ground,  and  building,  repairing,  and  upholding  the  house, 
"  or  houses,  thereon,  or  of  paying  off  the  debt  contracted  for 
il  these  purposes,  such  persons  always,  by  themselves,  or 
u  along  with  others  joining  with  them,  forming  a  congrega- 
u  tion  of  Christians  continuing  in  communion  with,  and  sub- 
"  ject  to,  the  ecclesiastical  discipline  of  a  body  of  dissenting 
"  Protestants,  calling  themselves  the  i  Associate  Presbytery 
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182°-        u  and  Synod  of  Burgher  Seceders,'  and  remit  to  the  Lores* 

craigdallis,  "  Ordinary  to  proceed  accordingly."  * 
&c. 

v.  — 

AIK.MAN,  &C. 

*  Opinions  of  the  Judges  : — 

Lord  President  (Campbell)  said, — 

"  There  seems  to  be  little  doubt  that  the  property  in  question 
belongs  to,  and  is  held  in  trust  for,  a  larger  description  of  people 
than  merely  the  persons  who  originally  subscribed  small  sums  for 
purchasing  the  ground,  and  raising  the  buildings  upon  it,  as  a 
great  part  of  the  expense  was  defrayed  by  after  contributions. 
The  establishment,  in  short,  was  made  for  a  seceding  congregation 
of  a  certain  description,  called  the  Associated  Congregation  of 
Burgher  Seceders  at  Perth ;  and,  of  course,  the  members  of  that 
congregation,  who  either  originally  contributed,  or  afterwards 
acceded,  became  proprietors  of  the  feudal  subject,  and  they,  or  a 
majority  of  them,  in  case  they  differ  in  opinion,  must  regulate 
the  management,  and  dispose  of  the  property,  when  any  dispute 
arises. 

"  As  to  the  Associated  Synod,  the  Court  can  take  no  notice  of 
any  such  body  of  men,  as  a  superior  judicature,  exercising  the 
rights  of  control  over  the  congregation,  or  having  any  thing  to  do 
with  the  enjoyment,  or  disposal,  of  their  civil  properties.  Hie 
Court,  upon  one  occasion,  ordered  the  very  name  assumed  by 
them  to  be  expunged  from  the  record ;  and,  it  is  clear,  from  the 
terms  of  their  own  original  establishment,  that  they  pretended  to 
nothing  but  a  direction  in  spiritual  matters.  The  words,  "Key 
of  government  and  discipline,"  &c,  are  merely  figurative,  and 
have  no  relation  to  temporal  affairs.  Their  sentences  of  deposi- 
tion of  one  minister,  and  appointment  of  another,  cannet  be 
regarded  by  this  Court.  Neither  can  we  enter  into  the  dispute 
and  schism  among  them,  about  spiritual  matters,  or  speculators 
doctrines  of  any  kind. 

"  The  sole  question  is,  Who  are  the  majority  of  this  bod j  of 
individuals,  assuming  the  name  of  a  congregation,  and  who  are 
the  trustees  named  by  them,  in  whose  favour  those  who  are  si 
present  trustees  were  called  upon  to  denude  of  the  property;,  i> 
order  that  it  may  be  at  the  disposal  of  the  persons  having  right  is 
law  to  that  property,  and  who  may,  of  course,  appoint  any  persm 
they  please  to  occupy  the  premises,  and  to  perform  worship  is 
their  own  way,  to  the  people  of  the  congregation  T  This  is  * 
question  of  a  very  simple  nature,  and  easily  extricated;  and  his 
upon  this  principle  that  all  the  former  decisions  have  rested. 
Voluntary  bodies  have  not  the  privileges  of  lawful  incorpo- 
rations. 

"  It  was  for  sometime  thought  that  seceding  congregations,  sot 
being  societies  known  in  law,  could  not  mjnnt^in  action  for  the 
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On  appeal  to  the  House  of  Lords,  the  judgment  pronounced        1820. 
was  as  follows : — "  The  Lords  find,  as  matter  of  fact,  suffi-  CBaigdallie, 


&c. 


purpose  of  asserting  their  just  rights.     But  this  was  altered  in  a  June  18  1813 
case  from  Lanark,  Morrison  v.  Struther,  in   1757 ;    Wilson  v.  These  cases  do 
Jobson,  13th  December  1771 ;  Allan  v.  M'Rae,  8th  March  1793 ;  J2wPgJJ^° 
Smith  v.  Kid,  26th  May  1797,  &c.     But  when  parties  come  regu* 
Larlj  before  a  Court,  in  order  to  have  their  differences  on  points 
of  Civil  right  determined,  they  must  found  their  pleas  on  common 
established  grounds  of  law,  and  the  judge  cannot  listen  to  the 
religious  doctrines,  either  of  ecclesiastical  discipline,  or  of  moral, 
or   political  systems,  adopted  by  voluntary  associations  of  men, 
uniting  together  for  any  purpose  whatever." 

Lord  Hermand. — "  I  cannot  admit  the  title  of  the  Associate 
Synod.  It  is  a  mere  question  of  civil  right,  and  the  property 
belongs  to  the  majority  of  contributors." 

Lord  Craig. — "  I  am  of  the  same  opinion.  It  is  said  that  the 
trust  was  for  an  Associate  congregation ;  and  that  it  must  depend 
on  the  principles  of  the  Associate  Synod,  who  are  entitled  to 
regulate  the  principles,  and,  consequently,  the  rights  of  the  con- 
gregation ?  The  congregation  has  put  itself  under  the  Synod,  as 
to  ecclesiastical  matters  alone.  They  may  censure — they  may 
depose,  &c,  quoad  their  own  body ;  but  it  is  incompetent  for  them 
to  regulate  the  civil  rights." 

Lord  Meadowbank. — "  The  New  Light  Men  come  nearest  to 
the  Church  of  Scotland.     It  rejects  persecution,  heresy,  &c.     The 
trustees  hold  the  property  for  the  congregation,  or  those  of  it 
adhering." 
v 

At  another  Advising. 

Lord  President  (Campbell)  said, — "  The  change  of  opinion 
and  principles  is  in  the  Presbytery  and  Synod,  not  in  the  congre- 
gation— or  at  least  the  majority  of  that  congregation.  The  con- 
tinuing together  as  a  congregation,  and  still  more,  the  subjecting 
themselves  to  the  control,  or  inspection,  of  ecclesiastical  superiors 
of  any  description,  is  all  a  voluntary  business.  They  may  dis- 
solve themselves  when  they  please.  They  may  change  their 
principles,  and  they  may  put  themselves  under  other  superiors. 
In  all  such  circumstances,  we  can  only  count  numbers,  otherwise 
we  at  once  convert  them  into  a  permanent  establishment — a  legal 
incorporation.  In  the  case  of  Auchinclose,  the  Synod  and  the  Mar.  7, 1773; 
majority  of  the  congregation  were  at  one ;  and  Auchinclose  main-  fieidl  dedsion 
taining  himself  in  possession  by  force.  Why  alter  the  terms  of  unreported. 
the  original  trust.  The  same  body  that  exercises  the  right  of 
patronage,  exercises  also  the  power  of  management  and  possession 
of  its  property." 
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1820.        locutor,  the  terms  of  which  I  have  now  stated,  is  as  follows^ 

cbaiodallib    '  Such  Per8ons  by  themselves,  or  along  with  others  joining  with^ 

&c.         <  them,  forming  a  congregation  of  Christians,  continuing  in  com.  ^ 

aikman  &c.    '  munion  with,  and  subject  to  the  ecclesiastical  discipline  of  th.^ 

1  body  of  dissenting  Protestants,  calling  themselves  the  Associate 

'  Presbytery  and  Synod  of  Burgher  Seceders.' 

My  Lords,  before  I  state  the  facts  of  this  case,  and  a  very  Uu. 
portant  case  it  undoubtedly  is  (though  it  does  not  appear  to  me 
to  bear  upon  the  doctrine  of  toleration  in  the  way  in  which  it  has 
been  supposed  to  bear  upon  these  doctrines),  your  Lordships  wzB 
permit  me  to  state,  that  between  1733  and  1740,  upon  an  occaooo 
which  I  shall  take  the  liberty  of  mentioning  more  particularly  ii 
a  few  minutes,  this  meeting-house  was  built.  It  was  built  bj 
persons  who  subscribed  sums  of  money  for  the  purchasing  the 
ground,  and  building  the  meeting-house;  and  it  was  also  built 
by  the  contribution  of  money  at  the  church-doors.  It  was  also 
built  by  the  contributions  of  the  remainder  of  the  community,  who 
subscribed  towards  paying  off  the  debt,  a  very  considerable  debt 
having  been  contracted  in  this  undertaking;  and  there  appear 
also  to  have  been  subscriptions  by  persons  who  were  not  member* 
of  this  community,  but  who  wished  well  to  the  undertaking  as  t> 
religious  undertaking,  though  they  were  not  in  communion  with, 
the  society  engaged  in  that  form  of  religious  worship.  Yoar 
Lordships  will  also  find  the  minister  has  been  from  time  to  time 
maintained  by  the  contributions  at  the  kirk-door,  and  the  building 
itself  was  in  some  degree  erected,  and  has  been  from  time  to  time 
repaired  with  the  produce  of  those  contributions  at  the  chorea- 
doors. 

"  If  I  have  correctly  called  your  Lordships'  attention  to  the* 
words  of  these  interlocutors,  I  think  you  will  see,  in  one  moment, 
the  extreme  difficulty  of  applying  to  the  statements  in  point  oC 
fact,  the  questions  in  point  of  law.     No  part  of  the  Court  seems* 
to  me  to  have  denied  that  there  may  be  a  property  vested  if 
individuals,  it  being  the  intent  of  those  individuals,  and  that  inteo* 
being   capable  of  being  denominated  a  trust,  that  it  should  b0 
used  for  the  purposes  of  religious  worship,  carried  on  in  coo*-~ 
munion  with  those  who  have  not  subscribed  to  the  property ;  bmW 
the  determinations  of  the  Court  have  differed  in  this  respect,  ao^ 
your  Lordships  will  observe  the  difference  is  marked  out  by  t»« 
second   interlocutor.     The  first    interlocutor  has  said  that  th* 
property  is  in  those  who  advanced  the  money,  but  that,  notwith- 
standing their  advance  of  the  money,  they  lose  the  benefit  arisnf 
from  the  property,  if  they  cease  to  be  in  communion  with  the 
persons  associating  there  for  religious  worship.     But,  taking  & 
one  way  or  the  other,  when  your  Lordships  observe  in  whom  tk 
property  is  stated  to  be  vested,  it  being  represented  that  the* 
contributions  have  been   made  from  the  years  1733,  1736,  * 
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1740,  up  to  the  time  of  pronouncing  this  interlocutor,  in  the         1820. 
present  century,  about  1806,  when  the  Court  directs  an  inquiry        1GDALL~ 
who  were  the  contributors  ?  and  states  in  the  first  interlocutor  the         &c. 
contributors,  describing  them,  with  this  addition  in  the  second   AIKM^,  &Ci 
interlocutor,  that  those  who  subscribed  at  the  church-door,  and 
those  who  subscribed  towards  paying  off  the  debt,  are  to  be  con- 
sidered as  contributors.     Recollecting  that  the  original  contribu- 
tion was  as  long  ago  as  the  commencement  of  the  building  of  this 
meeting-house,  and  that  this  contribution  has  been  going  on  by 
subscriptions  and  collections  ever  since ;   and   this  interlocutor, 
taking  no  notice  of  their  heirs  or  representatives,  I  think  it  would 
be  extremely  difficult  for  the  Lord  Ordinary  to  find  out  who  are 
the  persons  in  whom  the  property  is,  so  as  to  apply  the  inter- 
locutor to  them. 

"  My  Lords,  the  history  of  this  case  is  certainly  very  curious. 
It  appears  that,  about  the  year  1732,  a  schism  arose  in  the  Estab- 
lished Church  of  Scotland,  of  this  nature,  that  is  to  say,  '  One 
'  party  contended  that  when  the  planting  of  any  parish  should 

*  fall  into  the  hands  of  the  presbytery,  tanquam  jure  devoluto,  the 

*  election  of  a  minister  to  supply  the  vacant  charge  belonged  to 
'  the  congregation  at  large,  and  not  to  the  heritors  and  elders, 

*  who  constituted*  (as  your  Lordships  know),  'a  very  small  pro- 

*  portion  of  their  numbers.'  By  the  other  party  it  was  contended, 
4  that  the  right  of  electing  the  pastor  in  similar  circumstances,  was, 
<  in  a  landward  parish,  by  a  call  by  the  heritors  and  elders  in 

*  conjunct  meeting ;  that  in  the  case  of  vacancies  in  royal  burghs, 

*  the  call  should  be  given  by  the  magistrates,  town-council,  and 
'  elders,  in  a  joint  meeting,  where  there  was  no  landward  parish, 

*  and  by  the  magistrates,  town-council,  heritors,  and  elders,  where 
'  there  was  a  landward  parish.' 

My  Lords,  to  the  latter  opinion,  a  great  majority  of  the  members 
of  the  Established  Church  of  Scotland  adhered,  and,  accordingly, 
it  was  established  by  a  General  Assembly  of  the  Church  of  Scot- 
land, that  such  was  a  proper  mode  of  election.  There  were  at 
that  time  four  ministers,  a  Mr  Ebenezer  Erskine  (who  seems  to 
have  held  a  contrary  doctrine  with  great  firmness),  a  gentleman 
of  the  name  of  William  Wilson,  who  was  the  minister  of  Perth, 
in  the  Established  Church  of  Scotland,  at  that  day ;  another 
gentleman  of  the  name  of  Alexander  Moncrieff,  and  another  of 
the  name  of  James  Fisher,  and  to  these  they  associated  afterwards 
two  other  persons,  of  the  name  of  Ralph  Erskine  and  Thomas 
Mair.  They  stated  themselves  to  be,  what  they  called,  an  Associate 
Presbytery,  that  is  to  say,  they  did  not  mean  to  depart  in  any 
degree  whatever,  from  the  form  of  the  communion  in  the  Estab- 
lished Church,  but  they  differed  in  this  point  of  the  election  of 
pastors,  and  that  difference  of  opinion  between  1 732  and  the  time 
when  these  causes  were  instituted,  had  given  rise  to  130  congrega- 
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1820.        tions  of  Seceders,  who  had  divided  themselves  in  1745,  into  anothe 

secession  of  Burgher  Seceders,  and  of  Anti-Burgher  Seceders. 
&c  '  "  My  Lords,  these  gentlemen  having  separated  themselves  fret 
aikman  &c.  tne  Established  Church,  held  themselves  out  to  be  the  only  tra 
genuine  Presbyterians  in  Scotland,  and  it  is  not  necessary  for  nc 
to  point  out  to  your  Lordships  any  other  doctrines,  in  respect  < 
which  they  differed,  in  order  to  explain  myself  to  your  Lordship 
but  simply  to  state,  that  they  adopted  the  obligation  of  what  j 
called  the  National  League  and  Solemn  Covenant  in  that  country, 
of  which  your  Lordships  have  heard  much,  and  one  of  the  font 
which  they  used,  was  this  (which  they  added  to  the  formula  need 
by  the  Church  of  Scotland).  *  Do  you  acknowledge  the  perpetsal 
'  obligation  of  the  National  Covenant  in  Scotland,  and  of  the 
'Solemn  League  and  Covenant?'  This  acknowledgment  wis  i 
sort  of  principle  upon  which  their  communion  was  to  exist,  and 
it  seems  that  a  great  deal  of  difference  of  opinion  has  taken  place 
si  nee  this  Secession  was  formed,  about  the  period  I  have  met* 
tioned  to  your  Lordships,  as  to  what  was  meant  by  acknowledging 
the  perpetual  obligation  of  the  National  Covenant  in  Scotland, 
and  the  Solemn  League  and  Covenant,  and  those  differences  of 
opinion  led  to  another  schism  and  separation,  which  gave  rite  to 
the  present  suit,  in  the  year  1799. 

"  My  Lords,  in  the  year  1737,  or  soon  after,  the  Established 
Church  had  ejected  the  ministers  whom  I  have  named  as  anniatait* 
not  belonging  to  the  Establishment,  they  formed  themselves,  with 
others,  into  an  Associate  Presbytery,  and  it  appears,  that,  in  » 
very  solemn  form,  in  the  year  1747,  this  dissenting  church  at 
Perth  adhered  to  what  they  called  the  Associate  Synod.    When  the 
ministers,  forming  the  Associate  Presbytery,  became  more  numerooa, 
than  could  conveniently  admit  all  to  meet  for  the  purposes  of 
business,  there  were  subdivisions  of  the  whole  into  distinct  pies- 
byteries,  and  the  meeting  of  the  distinct  presbyteries  formed  the 
Associate  Synod.     This  meeting-house  at  Perth,  I  may  unquettioft- 
ably  state  to  your  Lordships,  as  having  been  originally  built,  and 
the  ground  unquestionably  purchased  for  the  purposes  of  rehgioei 
worship,  by  persons  who  were  agreed  in  their  religious  prindpki 
and  persuasions,  and  who,  actuated  by  those  religious  persuasion*, 
meant  to  continue  in  communion  with  each  other ;  and  when  they 
adhered  to  the  Synod,  I  think  I  may  also  state  it  as  being  f«j 
clear  in  point  of  fact,  that  they  understood,  all  of  them,  that  toil 
congregation  was  still  to  continue  in  communion,  acting  upon  tie 
same  religious  persuasions ;  and  that,  though  from  the  kirk-sesake 
to  the  presbytery,  and  from  the  presbytery  to  the  synod,  then 
was  that   recourse  which,  in  the  judicature  of  the  Established 
Church,  had  the  same  names,  yet  it  was  understood,  that  as  their 
original  formation  was  for  the  purposes  of  their  common  rdigiooi 
worship,  they  constituted  a  part  of  that  society  which  was  catted 
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the  Associate  Synod,  it  being  understood  that  every  presbytery        1820. 
which  was  Associate,  and  the  whole  synod,  formed  of  the  Associate 
Presbyteries,  were  to  continue  in  communion,  actuated  by  the     ""&c" 
same  principles  and  persuasions  which  had  occasioned  their  sepa-   AIKM^N  &c 
ration  from  the  Established  Church. 

"  My  Lords,  I  intimated  to  your  Lordships,  that  there  had  been 
a  great  difference  of  opinion  between  many  of  the  members  of  this 
seceding  church,  as  to  the  solemn  league  and  covenant,  and  parti- 
cularly with  respect  to  the  authority  of  the  civil  magistrates ;  and 
in  a  later  period,  the  particular  date  of  which  it  does  not  appear 
necessary  to  state  to  your  Lordships,  they  had  meetings  to  con- 
sider this  subject.  The  whole  body  met  at  last,  and  they  put  an 
interpretation  upon  it,  which  several  of  them  thought  not  agree- 
able to  the  obligations  they  had  come  under ;  and  the  consequence 
of  that  was,  some  of  the  ministers  refused  to  abide  by  the  opinion 
ef  the  majority,  and  among  others,  one  of  the  ministers  of  this 
church  at  Perth,  a  gentleman  whose  name  appears  in  these  papers, 
and  with  whom  there  had  been  associated  another  gentleman  of 
the  name  of  Aikman.  Mr  Aikman,  the  associate  of  the  clergy- 
man of  this  church,  adhered  to  the  opinions  of  the  majority  of 
the  Synod.  Mr  Jervie,  who  had  been  long  a  minister  of  this 
church,  was  of  opinion,  that  they  had  broken  the  league,  and 
forsaken  the  principles,  on  which  they  ought  to  act,  and  he  refused, 
and  a  very  considerable  part  of  the  congregation  of  this  church, 
at  Perth,  refused,  any  longer  to  adhere  to  that  Synod ;  and  this 
circumstance,  without  entering  into  any  more  detail  of  it,  has 
furnished  the  question  in  this  cause ;  that  is  to  say,  here  was  a 
congregation  of  persons,  who,  united  in  religious  opinions,  who, 
by  contributions  of  different  sorts— contributions  of  money — con- 
tributions of  materials — contributions  of  labour,  and  contributions 
at  the  church-door — had  made  this  establishment  in  Perth,  mean- 
ing, undoubtedly,  that  it  should  continue  as  long  as  they  could 
agree,  who  had  adhered,  in  the  year  1737,  to  the  Synod  of  these 
Seceders,  meaning  to  adhere  to  it  as  long  as  there  should  be  a 
community  of  opinion ;  but,  in  consequence  of  this  difference  of 
opinion  in  their  ministers,  and  difference  of  opinion  among  them- 
selves, instead  of  uniting  in  what  they  considered  the  leading 
article  of  their  religious  persuasions,  one  party  said — This 
meeting-house  belongs  to  us,  because  we  continue  connected 
with  the  Associate  Synod.  And  without  entering  into  the  forms 
of  proceedings  in  Scotland,  I  may  represent  this  as  a  case  in 
which  one  party  and  its  adherents  instituted  a  suit,  insisting  that 
the  property  was  in  the  contributors  of  money,  not  of  materials, 
not  of  labour,  not  of  stipend,  not  of  contributions  at  the  church- 
doors,  but  of  money  advanced  at  the  time  for  the  purposes  of 
making  this  building,  and  that  they  and  their  heirs  have  a  right 
to    direct  the  use  of  the  building,  when  there  is  no  longer  an 
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1820.        agreement  among  the  congregation  for  the  purposes  of  religious 

obaigdallde^  worship,  for  which  this  building  was  originally  made.    Mr  Aikman 

&c.  and  his  adherents  said,   that  inasmuch  as  the  congregation  at 

airman,  &c.   Perth  had  adhered  to  the  Associate  Synod  in  the  year  1737, 

they  had  therefore  submitted  themselves  to  what  they  called  the 

ecclesiastical  discipline  of  that  Synod,  and  as  the  majority  of  that 

Synod  had  declared  for  the  principles  and  tenets  upon  this  point 

which  Mr  Aikman,  and  that  part  of  the  congregation  maintained, 

they  were  no  longer  to  be  considered  as  a  separate  meeting-house 

at  Perth,  but  as  one  of  many  associated  congregations,  whose 

opinions,  according  to  their  way  of  putting  it,  the  Synod,  in  some 

sense,  must  have  a  right  to  direct ;  and  that  the  Synod,  therefore, 

upholding  Mr  Aikman 's  pretensions,  wherever  the  legal  property 

was,  it  must  be  held  in  trust  for  Mr  Aikman  and  his  adherents. 

"  That  appears  to  have  been  the  state  of  the  question.  There 
has,  as  I  before  stated  to  your  Lordships,  been  a  very  great  dif- 
ference of  opinion.  My  Lord  Armadale,  as  appears  by  the  papers 
before  your  Lordships,  states  himself  to  have  first  thought  that 
the  property  belonged  to  the  contributors,  and,  that  although  the 
law  of  Scotland  was  not  so  wanting  with  respect  to  the  principles 
of  toleration,  as  for  it  to  be  conceived  that  a  society  of  this  kind 
could  not  exist,  yet  that  there  were  two  views  of  the  question ;  the 
one  was,  In  whom  the  property  was  ?  and  the  law  would  only  give 
the  direction  and  the  use  of  the  property  to  the  majority  of  per- 
sons having  the  property.  The  opinions  of  others  of  the  Judges 
was,  that  the  property,  being  held  in  trust  for  persons  united 
in  a  religious  society,  for  the  purposes  of  religious  worship,  the 
law  would  enforce  the  use  of  the  property  to  the  purposes  of 
that  society  so  associated  for  the  purposes  of  religious  worship. 
But  then,  another  question  arose,  which  was  this,  If  the  contri- 
butions were  made  originally  for  the  purposes  of  a  society  pro- 
fessing one  general  faith,  and  adopting  the  same  principles,— if 
that  society  did  not  remain  in  the  adoption  and  profession  of  the 
same  principles,  but  broke  into  pieees  in  respect  of  their  opinions, 
a  difficulty  there  arose,  for  whom  the  property  was  to  be  held! 
and  there  was  a  vast  deal  of  argument,  in  respect  both  of  the 
English  and  the  Scotch  law.  With  respect  to  the  English,  perhaps, 
I  may  take  the  liberty  of  stating,  that  they  seem,  by  the  papers 
before  the  House,  to  have  been  somewhat  mistaken;  and  with 
respect  to  Scotch  law,  many  of  the  judges,  who  concurred  in  the 
interlocutor,  admitted  very  distinctly,  I  think,  that  the  decision 
was  not  according  to  the  former  decisions  in  their  Courts,  but, 
that  at  present  they  ought  to  entertain  more  liberal  views ;  and  in 
respect  to  others  again,  they  contended  that  the  decision  was  ac- 
cording to  the  former  decisions,  and  that  they  were  only  enforcing 
that  doctrine,  which  they  had  laid  down  in  antecedent  cases. 
One  question,  which  seems  to  have  been  pressed,  and  upon  which 
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the  whole  of  this  congregation  at  Perth,  had  thought  proper  to  0RA10DALL11> 
alter  their  opinions,  could  it  then  have  been  contended,  that  the  &c. 
Sjmod  could  have  prohibited  the  use  of  this  meeting-house,  which  AIKMA^>  &c. 
was  a  meeting-house  formed  for  the  purpose  of  carrying  on 
religious  worship  according  to  the  notions  of  those  who  contri- 
buted? The  only  answer  which  has  ever  been  given  to  that 
question,  as  far  as  I  can  find  one  in  these  papers,  is,  that  when- 
ever that  question  arises,  they  will  dispose  of  it.  But,  my  Lords, 
it  is  a  question  which  I  am  afraid  must  be  disposed  of,  before  we 
can  be  quite  sure  what  is  the  right  decision  in  the  present  case, 
because,  though  it  is  putting  a  strong  case,  you  must  determine 
what  the  decision  upon  that  would  be,  before  you  can  decide, 
whether  the  decision  is  right  in  the  present  case.  At  present  we 
do  not  know  where  the  majority  is,  but  we  must  take  it  in  all  its 
stages.  Supposing  the  congregation  should  be  equally  divided,  if 
™y  Lord  Ordinary  has  to  apply  this  interlocutor,  what  can  be 
done  then?  Supposing  the  whole  congregation  had  altered  its 
©pinion,  or  that  it  should  be  found  that  ninety-nine  in  a  hundred 
&C  them  had  altered  their  opinion,  is  it  to  be  contended  that  those 
niv&ty-nine  hundredths  had  forfeited,  not  only  their  right  to  be  a 
P«"t  of  the  congregation,  but  their  property  in  the  place  ? 

c'  My  Lords,  when  I  come,  therefore,  to  look  at  these  inter- 
locutors, 1  protest  I  find  it  impossible  in  any  view  of  the  case,  to 
*l>stain  from  most  respectfully  submitting  again  to  the  consider- 
ation of  the  Court  of  Session,  not  only  the  nature  of  the  opinion, 
biat  the  application  of  the  principle  they  have  stated  to  be  con- 
fined in  these  interlocutors.    Mr  Maconochie,  in  the  paper  I  have 
***  my  hand,  contends  that  the  contributors  are  not  only  the  per- 
•0118  who  supplied  the  specific  money,  but  those  who  supplied  the 
^Hterials,  who  supplied  the  labour^  who  supplied  the  contribu- 
tions at  the  church-doors,  and  who  have,  from  time  to  time,  con- 
tributed to  the  stipend  of  the  minister.     That  the  contribution  to 
tt*e  stipend  of  the  minister  he  insists  upon  very  largely,  and  very 
*bly,  and  I  observe  the  present  Lord  President,  who  was  then 
lord  Justice-Clerk,  insists  in  his  judgment  very  ably  upon  the 
■   point,  that  those  who  contributed  to  the  minister's  stipend,  are  to 
be  reckoned  among  the  contributors ;  but  there  is  not  one  single 
syllable  of  this  in  the  judgment  of  the  Lord  Ordinary ;  and  if 
he  and  others  were  of  opinion,  that  those  who  contributed  to  the 
stipend  were  to  be  considered  as  contributors ;  and  if  your  Lord- 
ships look  at  the  terms  of  the  interlocutor,  and  see  that  such 
persons  are  absolutely  excluded,  there  arises  a  new  difficulty  for 
the  Lord  Ordinary. 

**  But,  in  another  way  of  putting  it,  when  you  consider  that  this 
body  for  religious  worship  was  formed  so  long  ago,  as  between 
tbe  year  1730  and  1740  ;  that  between  1730  and  1740,  the  sums 
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cbaigdallie"  8u^scriDed>  an<*  that  the  individuals  of  that  day,  every  one  of 
&c.      '  whom  must  have  contributed  towards  the  carrying  on  the  worship 

aikman  &c.    ^ere,  when  you  consider,  that  those  contributions  at  the  church- 
doors,  which  are  spoken  of  in  the  seeond  interlocutor,  have  been 
made  almost  quarterly  from  that  time — when  you  consider,  that 
the  stipend  has  been  from  time  to  time  supplied  through  all  this 
vast  course  of  years — when  you  connsider,  that  the  debt  which 
was  contracted,  and  which  the  last  interlocutor  says  '  every  per- 
'  son  contributing  towards  the  payment  of  is  entitled,9  &c — and 
when  you  consider,  who  are  meant  to  be  described  in  this  inter- 
locutor, I  think  I  may  ask  your  Lordships,  whether  you  can 
solve  the  difficulty  which  you  would  find  yourselves  under,  if  it 
was  referred  to  you  to  state  who  are  the  persons  who  contributed 
their  money,  either  by  specific  subscriptions  or  by  contributions 
at  the  church-doors,  for  purchasing  the  ground,  and  building,  re- 
pairing, and  upholding  the  house  or  houses  thereon,  or  for  paying 
off  the  debt  contracted  for  these  purposes,  that  debt  having  been 
paid  off  many  years  ago,  and  then  to  state  who  are  the  majority 
of  them,  with  a  view  for  the  Court  to  determine  for  whose  benefit 
this  place  is  to  be  considered  as  held  by  the  survivors  of  four  sons, 
to  whom  it  was  conveyed  between  the  years  1730  and  1740.   Mj 
Lords,  it  does  appear  to  me,  that  in  any  way  of  looking  at  these 
interlocutors,  independently  of  the  great  importance  of.  the  prin- 
ciple which  is  involved  in  them,  the  house  will  find  itself  utterly 
unable  to  apply  the  interlocutors,  according  to  the  terms  they 
have  used,  so  as  to  execute  them ;  and,  therefore,  independently 
of  all  other  considerations,  1  do  not  see  how  it  is  possible  to  re- 
fuse to  remit  this  case  for  further  consideration.     If,  on  further 
consideration,  the  learned  judges  adhere  to  the  principle,  that  this 
place  was  vested  in  trustees  for  the  benefit  of  the  society  adher- 
ing to  certain  religious  principles,  and  that  because  that  society 
Adhered  to  the  Synod  in  1737,  that  Synod,  at  the  sametime,  pos- 
sessing certain  religious  doctrines,  and  certain  religious  principles, 
the  property  is  now  to  be  held  not  for  those  of  that  congregation 
who  adhere  to  their  original  principles,  and  the  original  doctrines 
to  which  they  agreed,  but  in  trust  for  those  who  do  not  adhere  to 
the  original  doctrines  and  the  original  principles,  but  to  that 
change,  as  they  call  it,  of  doctrine,  which  the  Synod  has  intro- 
duced— propositions  of  law,  in  my  opinion,  extremely  difficult  to 
be  maintained;  if  they  shall  adhere  to  those  propositions,  I  con- 
ceive, there  is  an  utter  impossibility  in  applying  that  principle  by 
interlocutors  worded  as  these  are. 

"  My  Lords,  upon  the  doctrine  itself  I  will  only  state,  with 

2         respect  to  the  English  law,  to  which  the  attention  of  the  Court  of 

Scotland  has  been  called  in  some  degree,  I  have  no  doubt  if  it 

leaves  an  estate  in  trustees  to  be  used  for  the  purposes  of  religious 
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Worship,  the  Courts  of  this  country  acting  upon  the  principles  of        1890. 
toleration,  will  enforce  those  persons  to  permit  the  property  to  be  0BA1QDAXXI~ 
oaed  for  the  purposes  of  that  religious  worship  to  which  it  was         &<>• 
devoted.     If  the  instrument  contains  in  it  a  provision  for  the  case  aikmam,  4c. 
of  schism  and  separation  among  the  members  themselves,  I  appre- 
hend the  Courts  themselves  will  act  according  to  the  provisions  so 
contained ;  but  1  have  not  yet  met  with  a  case  that  authorises  me 
to  aay,  that  it  is  as  clear  as  the  Court  of  Scotland  appears  to 
think  it,  that  if  we  have  an  instrument  of  trust,  devoting  property 
to  purposes  of  religious  worship,  and  making  no  provision  for  the 
case  of  schism  or  separation,  that  property  being  acquired  by  the 
trustees,  at  the  expense  of  the  cestui  que  trusts,  and  being  acquired 
for  the  benefit  of  the  cestui  que  trusts  in  matters  of  religious  worship, 
ia  vrhich  they  are  all  interested,  I  have  not  found  a  case  which 
authorises  me  to  say,  that  if  that  society  should  separate  from 
each  other  in  point  of  religious  opinion  (and  I  particularly  beg 
nay  learned  and  noble  friends  attention  to  this),  a  court  in  this 
country  would  enforce  the  trust  for  the  benefit  of  those,  not  who 
h&ve  adhered  to  what  was  originally  the  religious  principle  upon 
which  they  founded  the  church,  but  for  the  benefit  of  those  who 
appear  to  be  a  mere  majority  (if  they  were  a  majority),  much  less 
if  they  were  a  minority,  much  less  for  the  benefit  of  those  if  they 
were  not  one  to  ten  (which  is  the  principle  which  must  be  con- 
**d«fed  as  running  through  these  interlocutors),  not  adhering  to 
the  principles  upon  which  the  society  was  formed,  but  departing 
from  them,  and  that  in  point  of  pecuniary  interest,  those  who 
adhered  to  their  original  principles,  should  forfeit  all  their  pro- 
P^xiy,  and  those  who  departed  from  their  original  principles  should, 
notwithstanding  that  departure,  not  only  have  their  own  property 
™*  the  meeting-house,  but  the  property  of  the  other  original  sub- 
toaibers.     I  have  found  no  case  whatever  which  authorises  such  a 
facision.    If  it  can  be  made  out,  that  this  society  originally  said 
ttiis,  We  will  contribute  our  money  for  the  purposes  of  building  a 
*&Qeting-house,  and  we  will  place  ourselves  under  the  jurisdiction 
of  the  Associate  Presbytery,  and  afterwards  of  the  Associate 
Synod ;  and  placing  ourselves  under  the  jurisdiction  of  the  As-  * 
sociate  Synod,  we  agree  that  the  Associate  Synod  shall  direct  the 
application  of  this  place  so  built,  that  is  matter  of  law,  and  the 
contract  will  apply  to  the  law.     But  I  have  found  no  such  con- 
tract, and  upon  the  fullest  consideration  I  have  been  able  to  give 
to  the  subject,  I  propose,  when  we  meet  on  Wednesday  morning, 
to  move  your  Lordships  that  this  should  be  sent  back  to  the 
Court  of  Session,  with  two  findings,  which  the  circumstances  of 
the  case,  I  think  will  authorise  me  to  propose  to  your  Lordships ; 
the  one,  that  it  appears  in  matter  of  fact,  that  this  house  and 
ground  was  originally  purchased  and  built,  and  the  property  vested 
in  four  persons,  for  the  purposes  of  religious  worship,  by  indi- 
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1820.         viduals  united  in  their  religious  principles  and  persuasions,  aiL^J 
craiodallie   proposing  to  continue  united  in  such  principles  and  persuasionst    • 
&c-         but,  secondly,  that  it  does  not  expressly  appear  as  matter  of  fac^t 
aikman,  &c.    (I  will  not  say  impliedly,  for  that  must  be  left  to  the  Court,  but 
that  it  does  not  expressly  appear)  to  what  purposes  it  was  the 
interest  of  all  these  individuals,  or  any  of  them,  should  be  applied 
if  they  should  happen  to  differ  in  opinion ;  and  with  these  find- 
ings, the  one  affirmative,  and  the  other  negative,  I  shall  propose  to 
your  Lordships  to  remit  these  two  interlocutors,  upon  which  I 
have  observed,  to  the  Court  of  Session. 

"  My  Lords,  I  am  the  more  anxious  that  this  course  should  be 
taken,  because  I  have  stated  to  your  Lordships  that  many  of  the 
judges  in  Scotland  consider  this  decision  as  directly  contrary  to 
all  their  former  decisions,  and  because  some  of  them  admit  the 
extreme  difficulty  of  reconciling  this  to  their  former  decisions, 
who  still  concur  in  it ;  and  lastly,  because,  T  think  your  Lordships 
will  see  the  nature  of  the  case  itself  renders  it  a  case  of  great 
importance,  and  from  the  nature  of  the  question  which  the  cu* 
furnishes,  it  has  this  peculiar  importance  about  it,  that  it  naturally 
engages  the  feelings  of  the  persons  who  are  interested  in  that 
question  in  such  an  extreme  degree,  that  it  is  extremely  impor- 
tant it  should  be  as  satisfactorily  settled  as  it  can  be.   Under  these 
circumstances,  and  meaning  to  propose  these  findings  to  yoozr 
Lordships  on  Wednesday  morning,  move  the  further  adjournment 
of  this  appeal  to  that  time." 

The  Lord  Chancellor  read  his  note  of  the  judgment  on* 
Wednesday,  and  then  proceeded  thus : — 

"  I  will  not  again  repeat  the  grounds  which  I  stated  very  fillip 
to  your  Lordships  on  Monday,  for  this  form  of  judgment    I  haw 
nothing  to  add  but  this,  that  on  reconsidering  the  matter,  it  doea^ 
not  appear  to  me,  that  if  this  were  a  case  of  an  English  trust,  ancS 
I  mention  English  trust  again,  because  I  see  there  is  a  great  deal  &^ 
discussion  in  the  Court  of  Session,  upon  what  they  consider  th^ 
English  law,  with  reference  to  trusts  of  such  a  subject.    I  d*> 
apprehend,  there  is  no  case  that  we  have  had,  that  would  authorise 
me  to  say,  that  if  persons  had  subscribed  to  the  building  a  meet' 
ing-hou8e  for  religious  worship,  and  if  those  persons  afterward* 
disagreed  in  opinion,  you  would  compel  the  execution  of  the  trust 
for  the  purpose  of  carrying  on  the  religious  worship  of  those  who 
had  changed  their  opinion,  instead  of  executing  that  trust  for  the 
benefit  of  those  who  had  adhered  to  their  religious  opinions.  I 
know  of  no  case  which  has  gone  that  length.     When  I  speak  of 
religious  opinions  in  such  a  case,  I  would  state   that  the  Court 
here  would  examine  what  were  the  religious  opinions,  merely  «i 
matter  of  fact,  not  for  the  purpose  of  stating  which  of  them  con* 
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tained  more,  and  which  of  them  contained  less,  of  sound  doctrine,        1820. 
but  as  mere  matter  of  fact,  in  order  to  get  at  the  intent  and  pur-  777Z7 

7  °  r#  CRAIttDALLIE, 

pose  with  which  the  property  was  purchased,  and  the  building         &c. 
was  erected ;  and  when  it  got  at  that  intent  and  purpose,  it  would   aikm2n  &c. 
either  effectuate  that  intent  and  purpose,  or  say  that  it  failed 
altogether.     With  these  few  words  with  respect  to  our  own  law, 

I  propose  to  your  Lordships  the  judgment  in  the  form  in  which  I 
now  read  it.*' 

When  the  cause  returned,  the  appellants  presented  a 
petition  to  the  Court  of  Session  to  have  the  judgment  applied. 
This  being  done,  a  condescendence  was  lodged,  which,  being 
followed  by  answers,  replies  and  duplies,  the  Court  pronounced 
this  interlocutor : — "  The  Lords  find  that  the  pursuers,  James  Feb.  21, 1815. 
"  Craigdallie  and  others,  have  failed  to  condescend  upon  any 
"  acts  done,  or  opinions  professed  by,  the  '  Associate  Synod/ 
"  or  by  the  defenders,  Jedidiah  Aikman  and  others,  from 
"  which  this  Court,  as  far  as  they  are  capable  of  understand- 
"  ing  the  subject,  can  infer,  much  less  find,  that  the  said 
"  defenders  have  deviated  from  the  original  principles  and 
"  standards  of  the  Associate  Presbytery  and  Synod.  Farther, 
"  find  that  the  pursuers  have  failed  in  rendering  intelligible 
u  to  the  Court  on  what  ground  it  is  that  they  aver,  that  there 
"  does  at  this  moment  exist  any  real  difference  between  their 
"  principles  and  those  of  the  defenders ;  for  the  Lords  further 
"  find,  that  the  Act  of  Forbearance,  as  it  is  termed,  on  which 
"  the  pursuers  found,  as  proving  the  apostacy  of  the  defenders 
"  from  the  original  principles,  of  the  Secession,  and  the  new 
"  formula,  were  never  adopted  by  the  defenders,  but  were 
u  either  rejected  or  dismissed  as  inexpedient,  and  that  the 
"  preamble  to  the  formula,  which  was  adopted  by  the  Associate 
"  Synod,  in  the  year  1797,  is  substantially,  and  almost  ver- 
"  batim,  the  same  as  the  explication  which  the  pursuers  pro- 
u  posed  in  their  petition  of  13th  April  1797,  to  be  prefixed 
"  to  the  formula ;  and  to  which,  if  it  would  have  satisfied 
"  their  brethren,  they  declared  they  were  willing  to  agree ; 

II  therefore,  on  the  whole,  find  it  to  be  unnecessary  now  to 
"  enter  into  any  of  the  inquiries  ordered  by  the  House  of 
"  Lords,  under  the  supposition  that  the  defenders  had  de- 
"  parted  from  the  original  standards  and  principles  of  the 
"  Association,  and  that  the  pursuers  must  be  considered 
li  merely  as  so  many  individuals  who  have  thought  proper, 
"  voluntarily,  to  separate  from  the  congregation  to  which 
u  they  belonged,  without  any  assignable  cause,  and  without 
"  any  fault  on  the  part  of  the  defenders,  and,  therefore,  have. 
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182a        «  no  right  to  disturb  the  defenders  in  the  possession  of  th^ 
ceaiodallie,  "  place  of  worship,  originally  built  for  the  profession  of  pric*^ 
&a         u  ciples,  from  which  the  pursuers  have  not  shown  that  the 
aikmav,  &c.   "  defenders  have   deviated,  therefore,  sustain  the  defences^ 
"  and  assoilzie ;  and  in  the  counter  action  of  declarator,  u 
61  the  instance   of  the  defenders,   J.  Aikman   and  othera, 
"  decern  and  declare  in  terms  of  the  libel,  but  find  no  ex- 
"  penses  due  to  either  party." 

Against  this  interlocutor  the  present  appeal  was  brought 
by  the  pursuers  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — What  points  it  was  your 
intention  that  the  Court  below  should  take  into  consideration 
upon  your  remit,  it  is  for  your  Lordships  now  to  say,  but, 
till  corrected,  the  appellants  must  hold  that  the  Court  has 
completely  misunderstood  the  judgment  By  the  inter- 
locutor appealed  from,  it  appears  that  the  Court  thought 
it  within  their  province  to  consider  whether  there  were  sub- 
stantial grounds  for  difference  in  opinion  between  the  parties, 
in  matters  of  religion  and  church  discipline,  and  they  declared 
that,  according  to  their  understanding,  there  were  not.  But, 
the  appellants  conceive,  that  your  Lordships  could  have  no 
such  idea.  It  being  indisputable,  that  the  body  had  split, 
that  some  of  them  did  adhere  to  their  original  principles  and 
persuasion,  and  others  of  them  did  not,  and  at  any  rate  that 
they  had  ceased  to  continue  in  communion  with  each  other, 
and  had  in  part  ceased  to  adhere  to  the  Associate  Synod,  the 
Court  could  do  nothing  but  pronounce  what  was  law  on  the 
facts  so  established,  or  how  these  facts  were  to  operate  on  the 
question  as  to  the  right  to  the  property.  It  was  not  the 
object  of  the  respondents  to  be  intelligible  to  others ;  and  in  J 
fact  they  succeeded  in  not  being  understood  for  a  time  bj 
their  own  people,  but  their  real  aim  came  soon  to  be  seen. 
They  did  not  pass  a  formal  Act  of  Forbearance,  but  they  re- 
commended their  presbyteries  to  forbear ■,  and  when  they  tacked 
to  the  formula  what  is  called  the  preamble,  they  covertly  did 
all  originally  proposed  to  be  done  openly. 

In  the  second  place,  throughout  the  whole  of  these  pro- 
ceedings, your  Lordships  must  be  satisfied  that  the  appellants, 
and  those  who  have  acted  with  them,  were  invariably  the 
advocates  of  the  existing  order  of  things ;  that  they  sought 
for  no  change  or  alteration  upon  the  existing  bond  of  the 
society ;  that  they  were  not  the  authors  or  abettors  of  con- 
troversy ;  and  that  jhey  sought  for  nothing  more  than  to  be 
allowed  to  remain  in  the  undisturbed   possession  of  tW 
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common  faith  which  had  been  transmitted  to  them  by  the        1820. 
founders  of  the  Secession,  and  which,  by  those  founders  them-  0BAIG1>ALLIB~ 
selves,   had  been  derived  from  what  was  regarded  as  the         &0- 
purest  and  most  prosperous  era  of  the  Scottish   Church,  airman,  &c. 
Indeed,  it  was  never  at  any  time  seriously  pretended  that  the 
appellants  aimed  at  anything  more  than  a  strict  adherence  to 
their  own  established  standards. 

In  the  third  place,  it  is  said  that  this  preamble  must  surely 
be  innocent,  and  can  import  no  change,  since  it  is  really  no 
more  than  equivalent  to  that  explanation  which  the  Associate 
Session  of  Perth  had  proposed  In  their  petition  of  1797. 
Without  going  back  to  the  history  of  that  document,  it  may 
be  sufficient  to  the  appellants  to  show,  that  between  the  pre- 
amble and  the  proposed  explanation,  there  is  a  most  essential 
difference.  It  is  to  be  kept  in  mind  that  the  main  pretence 
for  altering  the  established  formula,  as  it  related  to  the  powers 
of  the  civil  magistrate,  in  matters  ecclesiastical  and  religious, 
was,  that  it  might  be  made  to  countenance  persecution  for 
conscience9  sake,  in  its  most  odious  and  intolerable  forms. 
Now,  without  abandoning  a  single  iota  of  the  Confession  of 
Faith,  or  the  existing  formula,  no  well-informed  Seceder 
could  hesitate  a  moment  to  disavow  so  gross  and  malignant 
a  construction,  and,  instead  of  abandoning  and  altering  the 
standards,  he  was  only  disencumbering,  and  vindicating  them 
from  a  gross  and  stupid  calumny.  In  short,  under  the  vague 
and  comprehensive  name,  compulsory  measures  in  religion, 
a  direct  blow  was  aimed  at  the  authority  of  the  magistrate, 
in  all  matters  ecclesiastical  and  religious.  The  respondents, 
therefore,  having  thus  departed  from  the  established  standards 
of  the  Secession  Church,  while  the  appellants  adhered  to 
them,  the  appellants  ought  to  have  right  to  the  meeting  and 
session  houses,  as  the  only  body  remaining  in  communion, 
and  adhering  to  the  original  principles  of  the  ALSsociate 
Burgher  Seceders.  These  principles  were  identical  with  the 
ecclesiastical  establishments  of  the  Scottish  Church,  as  set 
forth  in  its  own  standard  books,  from  which  they  never  dis- 
sented at  the  time  they  seceded  from  that  church. 

Pleaded  for  the  Respondents. — 1st,  It  is  established  by  the 
existing  judgment  of  this  House,  "  That  the  ground  and  build- 
u  ings  in  question  were  purchased  and  erected,  with  intent 
u  that  the  same  should  be  used  and  enjoyed  for  the  purposes 
u  of  religious  worship,  by  a  number  of  persons  agreeing  at 
"  the  time  in  their  religious  opinions  and  persuasions,  and, 
"  therefore,  intending  to  continue  in  communion  with  each 
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1820.        "  other ;  and  that  the  society  of  such  persons  acceded  to  a 
craigdallie   "  hody  termed  in  the  pleadings,  i  the  Associate  Synod.' " 

&o.  2d,  The  appellants  are  no  longer  in  communion  with  this 

airman,  &o.  bodyr  hut  have  thrown  off  their  submission  to,  and  connection 
with  it,  and  have  thus  lost  all  title  to  derive  benefit  from  the 
trust  question. 

3d,  The  respondents,  on  the  contrary,  have  all  along  been, 
and  still  continue,  in  communion  with  the  Associate  Synod. 

4th,  The  Associate  Synod  has  not  openly  renounced  or 
directly  deviated  from  any  of  the  original  principles  of  the 
Secession ;  but,  on  the  contrary,  the  proposed  alteration  of 
the  formula,  which  is  the  only  ground  for  inferring  a  change 
of  religious  persuasion,  against  this  body,  was  expressly  re- 
jected. Although  the  preamble  was  adopted,  this  prefatory 
explanation  was  perfectly  consistent  with  the  strictest  prin- 
ciples of  the  Burgher  Association,  and  was  proposed  and 
supported  by  the  appellants  themselves,  who,  consequently, 
are  debarred  from  converting  the  adoption  of  this  explanation, 
as  a  ground  of  preference  to  them  over  the  respondents. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutor  be,  and 
the  same  is  hereby  affirmed. 

For  the  Appellants,  At.  ColquJioun,  Tho.  Thomson,  Fro. 

Horner. 
For  the  Respondents,  Alex.  Maconochie9  H.  iJockburn. 


1820.  [Ross'  Land  Rights,  vol.  ii.,  p.  193.] 

O0hb3°p  Governors  of  George  Heriot's  Hos- 


HOSPITAL. 

V. 

ROSS. 


pital, Appellants; 

John  Cockburn  Ross,  Esq.,    .        .        .       Respondent. 

House  of  Lords,  24th  July  1820. 

Superior  and  Vassal — Sub-Feus — Composition  on  Entry. 

This  was  an  action  raised  by  the  respondent,  who  had  pui^ 
chased,  many  years  ago,  the  ground  now  covered  by  Sband- 
wick  Place  and  Queensferry  Street.  Originally  he  had 
obtained  charter  from  the  appellants,  his  superiors,  on  paying 
a  composition  of  £32,  being  the  sum  corresponding  to  the 
real  rent  of  the  ground  and  houses  erected  thereon. 
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Since  then,  he  had  feued  oat  the  whole  ground  for  build-       low- 
ing, gaining  thereby  a  yearly  return  in  sub-feu  duties,  of  the 


GOVERNORS 


sum  of  £428,  lis.  8d.,  from  the  sub-feuars,  besides  taking  them   OF  »eriot'« 
bound  to  pay  a  duplicando  of  the  feu-duty  on  the  entry  of  r. 

every  heir  and  singular  successor.  HOM' 

Intending  to  alienate  his  whole  original  feu,  the  re- 
spondent demanded  of  the  appellants  to  give  entry  to  his 
disponee,  a  singular  successor,  on  payment  of  £430,  being 
one  year's  sub-feu  duty.  This  the  hospital  declined,  un- 
less he  would  pay  one  years  sub-feu  duty,  and  also  one 
year's  average  value  of  the  whole  profits  derived  by  the 
respondent  from  his  sub-feus,  by  casualties,  or  any  way 
whatever. 

Action  having  been  raised  by  the  respondent  against  the 
Governors  of  the  Hospital,  in  defence  the  appellants  stated 
that,  in  point  of  fact,  the  sub-feu  rights,  said  to  have  been 
granted,  were  executed  without  their  consent  or  concurrence. 
That  in  this  situation  their  rights  as  superiors  could  not  be 
affected  by  these  sub-feus,  but  must  continue  entire,  as  if 
such  sub-feus  had  never  been  granted;  that  the  respond- 
ent, therefore,  must  continue  liable  in  the  legal  full  casualty 
due  to  the  appellants,  his  superiors,  which,  upon  the  entry 
of  a  singular  successor,  is  by  law  fixed  at  a  full  year's  rent 
of  the  lands,  according  to  the  value  of  the  same,  at  the 
time  the  entry  is  granted,  and  without  distinguishing  whe- 
ther such  rent  proceeds  from  agricultural  produce,  or  from 
buildings. 

The  Lord  Ordinary  (Meadowbank)  pronounced  this  in- 
terlocutor :  "  Finds,  that  by  the  pursuer's  titles  from  the  Nov.  12, 1810. 
11  defenders,  he  was  under  no  restraints  from  sub-feuing, 
"  and  that  the  sub-feus  he  granted,  it  is  not  controverted 
u  by  the  defenders,  were  made  for  a  full  and  adequate  avail 
"  of  the  subject,  computing  feu-duties  and  casualties  only, 
"  and  created  an  immense  improvement  in  the  produce 
"  thereof,  advantageous  for  the  superior  he  held  of,  as  wi  )l 
"  as  for  himself;  finds  that  a  purchaser,  or  adjudger,  from 
"  the  pursuer  will  be  entitled  to  obtain  an  entry  from  the 
"  defenders  on  paying  the  free  income  of  the  estate  ac- 
"  quired  by  him  during  the  first  year  of  his  access  to  the 
u  possession  thereof;  and  that  the  defenders  have  no  title 
a  to  exact  from  him  any  composition  according  to  actual 
u  or  hypothetical  rents,  payable  to,  or  enjoyed  by,  the  sub- 
"  feuars,  and  decerns  and  declares  accordingly ;  finds  the 
<#  pursuer  is  entitled  to  the  expense  of  extract,  but  no  other 

vol.  vi.  2  s 
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1820.        "  expenses  hitherto  incurred,  and  dispenses  with  any  rep*^ 
"  sentation."  * 
°'H™^        On  two  several  reclaiming  petitions  to  the  Inner  Hotwe, 
the  Court  adhered.t 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 


HOVERKOliS 

)K  HBRIOT' 

HOSPITAL 

V. 

ROSS. 

June  6, 1815. 


After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said, 

"  My  Lords,} 

"  Before  your  Lordships  proceed  in  the  further  discussion  of 
the  case  of  the  Duke  of  Hamilton  and  Mrs  Scott  Waring,  I  will 
take  the  liberty  of  calling  your  attention,  in  a  single  word,  to  the 
case  of  the  Lord  Provost,  Magistrates,  Ministers,  and  Council  of 
the  city  of  Edinburgh,  Governors  of  Heriot's  Hospital,  and  John 
Cockburn  Ross.  My  Lords,  this  is  a  case  of  great  importance, 
and  of  no  small  difficulty.     Since  it  was  heard  before  your  Lord- 

*  Note  by  the  Lord  Ordinary : — 

"  The  Lord  Ordinary  conceives  it  quite  desperate  of  the  de- 
fenders to  think  they  are  to  get  the  better,  in  a  question  as  to  the 
rights  of  superiority,  of  the  authority  of  Stair,   Bankton,  and 
Erskine,  without  an  adverse  authority  of  any  description ;  even 
Craig  being  also  hostile.     It  was  slowly,  and  with  difficulty,  be 
apprehends,  that  in  feu  holdings  a  dupltcando  was  exigible  from 
heirs,  without  a  stipulation  for  that  purpose  in  the  contract,  or 
charter,  because  it  was  the  feeling  of  the  country,  as  Stair  gives 
it,  that  feus  were  locations  affording  a  superior  security  for  the 
profits  of  the  lands  to  personal  or  temporary  leases,  and  were  not 
proper  fees,  admitting  of  such  severe  casualties.     But  this  came  to 
be  established,  though,  as  appears  from  Elchies'  Dictionary,  with 
decisions  adverse  to  it.     In  fact,  the  feudal  law  gave  no  authority 
for  it.     The  entry,  then,  of  a  singular  successor  could  only  be  th* 
taxed  by  virtue  of  the  statutes  authorising  comprisers,  &&,  * 
compel  an  entry,  as  stated  in  the  memorial  for  the  pursuers;  uA 
of  course  it  is  not  a  feudal  casualty,  but  a  statutory  payment  for 
completing  an  alienation,  and  must  be  interpreted  accordingly. 
In  a  proper  feudal  casualty,  the  superior  is  not  affected  by  *hti 
he  has  not  consented  to ;  but,  can  it  be  believed  or  argued,  M 
in  order  to  obtain  an  entry  to  an  estate  of  £400  per  annum,  the 
statute  meant  to  authorise  a  payment  of  £4000,  to  be  exacted  by 
a  superior ;    or,  can  it  be  believed,  that  ever  the  counfry  b» 
so  understood  the  statutes,  and  submitted  to  it  without  even* 
question." 

t  For  opinion  of  judges,  vide  Fac.  Coll.,  vol.  xviii.,  p.  402. 
}  From  Mr  Gurney's  short-hand  Notes. 
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i^)3,  I  have  very  frequently  given  the  most  laborious  attention        1820. 


it,  and  the  result  of  that  attention,  repeatedly  given,  is  that  I  OOVERNOK8 
*miot  find  reason  for  offering  to  your  Lordships,  as  my  opinion,  of  hekiot's 
*fct  you  should  disturb  the  judgment.     It  is,  undoubtedly,  a  case        08W.TAI' 

very  great  importance,  and  a  case  of  great  difficulty ;  but,  upon  noM- 
tfe  best  judgment  I  can  give,  I  think  the  majority  of  the  judges 
^ve  decided  rightly.  I  shall,  therefore,  trouble  your  Lordships 
»y  moving  to  reverse  the  judgment,  putting  that  question  accord - 
ng  to  the  usage  of  the  House,  meaning,  at  the  sametimc,  to  vote  for 
toe  affirming  it." 

It  was  accordingly  ordered  and  adjudged,  that  the  inter- 
locutors complained  of  in  the  said  appeal  be,  and  the 
same  are,  hereby  affirmed. 

For  the  Appellants,  John  Leach,  J.  H.  Mackenzie. 
For  the  Respondent,  Sir  SamL  Romillyy  H.  Cockbtirn. 


ORDDI8 

V. 

WALLACE,  &C. 


Fohn  Geddes,  of  the  V  erre  ville  Glassworks,  ^  1 820. 

and  formerly  Manager  of  the  Glasgow r      Appellant; 
Glasswork  Company,      •        .         .         .) 

Lbchd.  Wallace,  for  himself  and  the  other  ^ 
Partners  of  the  Glasgow  Glasswork  Com-  >•      Respondents. 
pany, ) 

House  of  Lords,  24th  July  1820. 
Partnership — Liability  of  Partner. 

The  appellant  was  formerly  manager  of  the  manufactory  of 
glass,  called  the  Glasgow  Glasswork  Company,  and,  besides 
lis  salary,  he  was  allowed,  as  a  part  of  his  remuneration,  a 
share  of  the  profits  of  the  business,  without  being  required 
to  advance  any  capital.  At  the  distance  of  many  years,  after 
Ae  appellant  had  quitted  that  situation,  a  claim  was  brought 
•gainst  him  for  payment  of  a  share  of  loss,  said  to  have  been 
tttstained  by  the  proprietors  of  the  Glasswork,  in  winding  up 
ie  undertaking,  after  the  sale  of  the  establishment. 

The  appellant,  conceiving  that  he  had  been  merely  received 
*  a  partner,  in  subserviency  to  his  character  of  manager,  and 
tat  having  brought  no  capital  into  the  stock  of  the  company, 
^d  being  liable  to  be  dismissed  at  pleasure  by  the  company, 
hat  he  was  not  liable  for  the  alleged  ultimate  loss  of  the 
stpital.     The  Court  of  Session  held  him  liable  for  his  share 
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1820.  of  the  loss,  as  a  partner.  In  the  House  of  Lords  this  vfi 
reversed,  holding,  "  That  the  appellant  ought  not  to  be  &ogi 
"  sidered  as  between  him  and  his  partners,  as  a  partner  liaf>J 


<;edde.< 
v. 

vuuiwnJb  " *°  any share of the lo8S" 

of  the  House 

of  Lords.  ]?or  t]ie  Appellant,  Robt.  Forsytli,  Fra.  Horner, 


For  the  Respondents,  R.  Gtifford,  John  Cunningham*. 


1820. 


[2  Bligh,  p.  197.] 


THE  DURE  OP 

Hamilton,    His  Grace  the  Duke  of  Hamilton,  and 

v. '  Marquis  of  Douglas,  his  Commissioner,     Appetttmtm   ; 

EATEN, 

&c.        Mrs  Esten,  now  Wife  of  Scott  Waring, 

and  him  for  his  interest,      ....   Responded.  *4. 

House  of  Lords,  24th  July  1820. 

Entail — Power  of  Leasing — Exercise  of  that  Power — 
Homologation — Turpk  Pactum. 

Leases  were  granted  by  the  late  Duke  of  thirty  or  forty  of 
his  farms,  at  a  rent  less  than  two-thirds  of  their  value  at  the 
time,  and  less  than  one-third  of  their  present  value,  to  John 
Boyes,  the  Duke's  own  confidential  factor,  who  sub-let  them, 
deriving  a  yearly  surplus,   or  increase  of  rent,   of  £1376. 
These  leases  were  let  for  the  period  of  twenty-one  years. 
The   entail   contained  a  prohibition   against   alienating.  It 
permitted  leases,  but  not  to  exceed  twenty-one  years'  dura- 
tion, and  they  were  not  to  be  let  "  with  evident  diminution  oj 
"  Hie  rental"     Accordingly,  it  was  stated,  the  above  w 
a  device  formed  to  hurt  the  succeeding  heirs  of  entail,  and 
to  benefit  the  respondent,  who   had   lived  with  the  Dub? 
and  had  begot  him  a  daughter.     An  obligation   under  the 
hand  of  Mr  Boyes  was  adduced,  stating  that  it  was  agreed 
between   the   Duke   and   him,   that  he   should  hold  what- 
ever increase  of  rent  he  might  derive  from  the  sub-letting, 
or  assigning,  these  leases,  in  trust  for  behoof  of  the  said 
Mrs  Esten,  and  her  daughter,  Ann  Douglas  Hamilton,  and 
any  other  child  or  children  that  may  be  procreated  between 
the  said  Duke  and  her,  "  and  she  has  further  reposed  in 
"  me  the  trust  and  charge  of  collecting  the  surplus  money 
"rents"     After   the   Duke's   death,   in    1799,   the  present 
Duke,  ignorant  of  his  rights,  acquiesced  in  Boyes  so  appro- 
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priating  these  rents,  until  his  death,  in  1812,  when  actions        1830. 
were  brought  by  the  respondent  which  induced  the  appellants  THK  DtfKB  0F 
to  bring  a  reduction  of  the  leases  in  question.     This  was  done     hamiltok, 
on  two  grounds,  1st,  That  the  cause  of  granting  these  was  v. ' 

illegal,  namely,  to  induce  Mrs  Esten  to  live  with  the  late  E&0*N' 
Duke.  2d,  That  by  the  entail  under  which  he  enjoyed 
the  estate,  leases  "  with  evident  diminution  of  the  rent  were 
"  prohibited."  The  Court  of  Session  decided  the  case  on  the 
first  ground  entirely,  considering  that  the  appellants  had  no 
case  on  the  second  ground,  and  decided,  that,  in  so  far  as 
regarded  the  daughter,  the  leases  were  unexceptionable,  and 
in  reference  to  Mrs  Esten,  her  mother,  it  did  not  appear  that 
they  were  granted  with  the  view  of  her  entering  into,  or  con- 
tinuing in,  an  improper  course  of  life,  but  as  compensation 
for  injury  and  loss  incurred. 

Against  these  interlocutors  the  present  appeal  was  brought. 

After  hearing  counsel, 

The  Lords  find,  that  the  leases  in  question  were  not  war- 
ranted by  the  power  contained  in  the  deed  of  entail, 
and  therefore  subject  to  reduction,  unless  the  same  were 
homologated  by  the  late  appellant,  Archibald,  Duke  of 
Hamilton,  deceased,  and  by  the  appellant,  Alexander, 
now  Duke  of  Hamilton ;  and  so  far  as  the  same  were 
not  so  homologated,  respectively,  it  is  ordered  and  ad- 
judged, that  the  interlocutors  complained  of  be  reversed ; 
and  it  is  further  ordered  that  the  cause  be  remitted  back 
to  the  Court  of  Session,  to  review  the  same,  subject  to 
the  above  finding. 

For  the  Appellants,  John  Clerk,  W.  Hamilton. 

For  the  Respondents,  Alex.  Maconochie,  Sir  Saml.  Romilly, 

J.  Blackwell. 


[Before  the  Lords'  Committee  of  Privileges.]  1821. 

Petition  and  Case  of  John  Bowes,  an  infant,  claiming  the  "JrSSSST* 
titles,  honours,  and  dignities  of  Earl  of  Strathmore  and        oausb. 
Kinghorn,  Viscount  Lyon,  Lord  Glammis,  &c. ;  and 

Counter  Petition  and  Claim  for  Thomas  Bowes,  brother  to 
the  late  Earl  (tenth  Earl)  of  Strathmore,  claiming  the 
same  titles,  honours,  and  dignities. 
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1821. 


BTBATHMORB  House  of  Lords,  29th  June  1821. 

PEERAGE 


CAUSE. 


Marriage — Legitimation  per  subsequens  Matrimontum — Do- 
micile.— The  late  Earl  of  Strathmore  was  born  in  England. 
He  had  a  house  in  London,  and  had  estates  in  England.  He 
had  also  estates  in  Scotland,  and  a  mansion-house  and 'servants 
there.  He  had  formed  an  illicit  connection  with  Miss  Mary 
Millner,  who  was  English,  and  lived  with  him  in  London,  and 
had  born  him  two  children  there,  the  eldest  being  a  son,  John 
Bowes,  the  claimant,  the  other  a  daughter.  At  the  latter  period 
of  his  life,  when  on  deathbed,  he  procured  a  license  from  Doctors' 
Commons,  and  married  Mary  Millner,  according  to  the  English 
forms,  in  order  to  legitimate  his  children,  having  previously  con- 
veyed his  English  estates  to  John  Bowes.  The  questions  were, 
1st,  Whether  the  marriage  celebrated  on  deathbed  was  good.  2d, 
What  was  the  deceased*s  domicile.  3d,  Whether  his  domicile 
being  in  England,  did  not  effectually  bar  the  operation  of  the 
Scottish  rule  of  law  of  legitimation,  by  the  subsequent  marriage 
of  the  parents.  Held  that  he  was  domiciled  in  England,  and 
that  such  rule  did  not  apply. 

In  the  year  1805,  or  about  that  time,  John  Bowes,  the 
late  tenth  Earl  of  Strathmore,  entered  into  an  illicit  connec- 
tion with  Miss  Mary  Millner ;  and  in  the  month  of  June 
1811,  she  was  delivered  at  Chelsea,  in  Middlesex,  of  a  male 
child,  whom  the  Earl  adopted ;  and  on  the  29th  of  June  in 
that  year,  the  child  was  baptized  at  Chelsea,  in  the  County 
of  Middlesex,  by  the  name  of  John  Bowes,  son  of  John  and 
Mary  Millner.  Mary  Millner  was  born  in  the  year  1787,  at 
Barnard  Castle,  in  the  County  of  Durham,  of  English  parents, 
and  she  always  resided  in  England.  The  child  John  was 
brought  up  and  always  resided  in  England,  and  neither  he 
nor  his  mother,  Mary  Millner,  had  ever  been  in  Scotland. 

In  1817,  the  said  tenth  Earl  executed  a  will  of  his  English 
estates,  "  to  John  Bowes  for  life,  my  son  or  reputed  son,  who 
"  was  baptized  in  the  parish  of  Chelsea,  on  or  about  the  29th 
"  June  1811,  by  the  name  of  John  Bowes,"  with  remainder 
to  his  issue  tail  male,  and  in  failure  of  such  issue,  to  the 
eldest,  and  every  other  son  of  the  Earl's  brother,  Thomas 
Bowes. 

In  1820,  he  fell  into  a  severe  disease  of  dropsy  and  water 
in  the  chest.  For  many  weeks  previous  to  his  death,  he 
was  bedridden  in  his  house  at  Conduit  Street,  where  Mary 
Millner  was  resident  with  him.  On  the  1st  July  1820,  his 
Lordship  sent  for  Mr  John  Dean  Paul,  Banker  in  London* 
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On  Mr  Paul's  arrival,  he  found  the  Earl  sitting  upright  in        *82i. 
bed,  supported  by  Mary  Millner,  his  legs  and  body  being  gTR\THMORK 
much  swollen,  and  in  an  advanced   state  of  dropsv.     His     p*e*ac»* 

7  *     »  CAUSE. 

Lordship,  in  apparent  haste  and  great  agitation  of  mind, 
stated  to  Mr  Paul  that  he  wished  to  marry  Mary  Millner, 
that  he  could  not  rest  until  it  was  done,  that  he  wished  Mr 
Paul's  assistance  therein,  in  obtaining  a  special  licence  for 
the  marriage  in  his  own  house ;  and  he  further  requested 
Mr  Paul  to  write  a  codicil  to  his  will,  and  give  to  himself  a 
legacy  of  £10,000,  and  a  codicil  dated  the  same  date,  1st 
July  1820,  was  accordingly  proved  in  the  Ecclesiastical 
Court. 

Mr  Paul  immediately  applied  to  the  Bishop  of  Canterbury, 
for  a  licence,  but  was  refused.  He  then  made  an  application 
to  Doctor's  Commons  for,  and  obtained  a  licence  to  celebrate 
the  marriage  in  the  common  form  of  the  church. 

About  eight  o'clock  on  the  following  morning  (Sunday, 
2d  July  1811),  the  Earl  of  Strathmore  was  carried  from  his 
bed-room  by  two  men,  and  placed  in  a  sedan-chair  at  the 
door  of  his  house  in  Conduit  Street,  from  whence  he  was 
carried  to  the  church  of  St  George's,  Hanover  Square, 
London,  and  set  down  as  near  the  altar  as  possible.  The 
rector  of  St  George's  having  asked  if  he  was  desirous  that  the 
ceremony  should  proceed,  and  his  Lordship  having  replied 
in  the  affirmative,  the  marriage  took  place  according  to  the 
usual  forms ;  and  having  been  carried  back  to  his  bedroom, 
he  died  next  day,  3d  July  1811. 

These  are  the  facts,  out  of  which  the  present  competition 
arose,  for  the  honours  and  dignity  of  the  Earl  of  Strathmore. 

John  Bowes,  the  infant  claimant,  claimed  on  the  ground 
that  his  father,  the  late  Earl,  must  be  viewed  as  domiciled  in 
Scotland,  and  that,  by  the  subsequent  marriage  of  his  parents, 
he  was  legitimated  to  the  effect  of  succeeding  to  the  titles, 
honours,  and  dignities  of  the  Strathmore  peerage,  as  a  lawful 
born  child. 

The  claim  was  thus  made  to  rest  upon  the  rule  in  the 
Scottish  law,  by  which  children,  though  born  out  of  wedlock, 
become,  upon  the  marriage  of  their  parents,  legitimate  children, 
and  to  be  so  viewed  in  every  question  of  status  and  succession. 

But  1st,  An  objection  in  limine  was  stated  by  Thomas  Validity  of 
Bowes,  which  struck  at  the  validity  of  the  marriage  itself,  ^S^g™ 
celebrated   in  the  manner  above-mentioned.     It  was  stated 
that  the  marriage  contracted,  as  this  was,  on  deathbed,  when 
the  Earl  was  incapable,  either  of  consummation,  or  looking 
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1821.  forward  to  that  consortium  vitas,  which  forms  the  essential 
stbatumorb  object  of  the  contract,  could  not  be  valid  or  effectual.  But, 
Pcause  B  acc(>rding  to  the  canon  law,  which,  on  this  point,  is  also  the 
law  of  England,  such  a  doctrine,  the  infant  claimant  con- 
tended, was  unfounded.  An  absolute  inability  to  consum- 
mate, arising  from  original  defect  in  the  constitution,  or 
supervenient  accident  or  malady,  from  which  recovery  is 
physically  impossible,  is  held  to  annul  marriage;  but  no 
disease,  from  which  recovery  is  physically  possible,  although 
it  should  actually  end  in  the  death  of  the  patient,  nor  any 
period  of  life,  even  the  most  advanced  old  age,  is  held  an 
impediment  to  the  connexion.  A  marriage  in  articulo  mortis, 
is  good,  according  to  the  express  text  of  the  law,  in  whatever 
state  the  body  may  be,  if  the  mental  faculties  are  entire ;  and 
and  on  this  all  the  commentators  are  agreed.  Vide  Perez., 
tit.  C,  de  Nat.  Lib. — Inst.  tit.  ff.  de  Concub. 

The  same  doctrine  is  laid  down  by  the  younger  Voet,  in 
his  excellent  commentary  on  the  Digest :  "  Nihil  autem 
"  interest  ad  effectum  legitimationis  quo  tempore  nupti® 
"  subsequantur,  adeo  ut  vel  in  agone  mortis  interpositae, 
"  sobolem  antea  editam  efficiant  legitimam,  dum  quisque 
"  matrimonium  inire  valet  quamdiu  vivit.  Arg.  Novell.  74. 
u  Si  modo  nostris  moribus  solemnia  nuptiarum  adhibeantor, 
"  aut  super  his  dispensatio  obtenta  fuerit." 

Accordingly,  from  a  passage  in  Craig,  mentioned  in  the 
Cniifr,  l.  ii.,     case  of  the   Master  of  Sempill  and   Joanna   Hamilton,  it 
i>i«*g.  is>  §  26.  appeare(j  that  the  Master  of  Sempill  was  carried  to  church 
when  on  deathbed,  and  married  for  the  purpose  of  legitimating 
his  son. 
Domicile  in  2d,  But  as  to  the  legitimation  of  the  claimant,  John  Bowes, 

humane].  by  the  subsequent  marriage  of  his  parents,  this  further  objec- 
tion is  stated,  that  the  late  Earl  of  Strathmore  was  domiciled 
in  England,  when  the  claimant  was  born,  and  also  when  his 
Lordship's  marriage  to  Miss  Millner  took  place, — that  the 
Earl  was  himself  born  in  England,  was  educated  there, 
entered  the  army,  and  although  he  possessed  estates  in  Scot- 
land, where,  at  Glammis  Castle,  he  had  a  mansion  house, 
and  kept  up  a  suit  of  servants,  yet  he  also  possessed  estates 
in  England,  and  a  house  in  London  ;  and,  further, — that  the 
marriage  was  celebrated  in  England,  and,  consequently,  it 
was  to  be  inferred  that  the  status  of  the  claimant  must  be 
determined  by  the  law  of  England,  where  such  rule  of  legiti- 
mation does  not  prevail. 

There  were,  therefore,  two  propositions  involved  in  this 
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plea,  1st,  That  the  legitimacy  of  a  party  depends  on  the  law        1821. 
of  the   domicile  where   he  was  born,  or  rather  where  his  8TRATHM0RK 
parents  were  domiciled  at  his  birth.     2d,  That  the  legitimacy 
of  a  party  depends  on  the  law  of  the  place  where  the  marriage 
of  his  parents  was  celebrated. 

1st,  Let  it  be  considered,  in  the  first  place,  if  the  status 
of  a  person  with  regard  to  legitimacy,  is  determined  by  the 
law  of  the  place  where  his  parents  were  domiciled  at  the  birth. 
For  a  definition  of  domicile,  Mr  Bowes  refers  to  the  well- 
known  rescript,  L.  7,  C.  de  Incolis : — "  Et  in  eodem  loco 
"  singulos  haberi  domicilium  non  ambigtur  ubi  quis  larem 
"  rerumque  ac  fortunarum  suarum  summam  constituit,"  &c. 
Neither  that  authority,  however,  nor  any  other  in  the  Roman 
law,  can  be  of  the  smallest  avail  to  him,  in  support  of  his 
claim.  The  sole  purpose  for  which  the  above  definition  of 
domicile  is  given  in  the  code,  is  to  distinguish  the  munici- 
pality in  which  a  person,  according  to  the  Roman  law,  was 
held  as  a  civis  from  the  municipality  in  which  he  was  held  as 
an  incola.  In  both  municipalities  he  was  qualified  to  receive 
public  honours,  and  in  both  it  was  incumbent  upon  him  to 
execute  public  offices,  and  to  pay  taxes.  In  both,  he  was 
amenable  to  civil  and  criminal  jurisdiction.  But  the  former 
character  was  radical  and  indelible:  while  the  latter  was 
changeable  at  pleasure,  at  least  it  was  so,  if  the  change  was 
not  made  fraudulently  or  intempestive.  But,  the  late  Lord 
Strathmore  was  a  citizen  or  subject  of  Scotland,  that  was  his 
"  forum  ad  honores  capessendos,  ad  onera  ferenda,  ad  munera 
"subenda;"  and  the  circumstance  that  he  might  enjoy 
similar  advantages,  and  have  similar  duties  to  perform  in 
consequence  of  a  voluntary  domicile  some  other  where,  did 
not,  according  to  the  principles  of  the  Roman  law,  dissolve 
or  weaken  his  connection  with  the  country,  not,  indeed,  of 
his  birth,  but  of  his  origin.  On  the  contrary,  wherever  the 
fall  exercise  of  the  rights  and  duties  of  a  municeps  was  com- 
petent and  incumbent,  and  where  he  was  amenable,  as  such, 
to  the  law  and  the  magistrates,  it  mattered  not  whether  the 
tie  was  formed  by  the  one  circumstance  or  the  other.  See 
Joan  Voet,  tit.  ff.  ad  Municip.,  and  the  other  commentators 
on  that  title. 

If  the  rules  of  the  Roman  law  were  to  be  applied,  therefore, 
to  the  present  case,  the  infant  claimant,  John  Bowes,  con- 
tended that  the  connection  of  the  late  Earl  with  Scotland, 
would  have  been  held  to  be  greater  than  his  connection  with 
England,  because  the  character  of  incola,  which  arises  from 
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1821.        domicile,  is  less  permanent  and  indelible  than  the  character 
•trathmore  °^  clv**>  ^d  arises  from  an  original  capacity  of  honours,  and. 
pkkraoe     an  original  liability  to  public  functions  and  public  burdens. 

As  it  cannot  be  presumed  that  any  one  wishes  two  different 
modes  of  distribution  to  take  place,  it  follows  that  no  person, 
is  held  to  have  two  domiciles  in  modern  international  law- 
But  the  rule  refers  solely  to  the  case  of  intestate  succession  5, 
for,  as  by  the  Roman  law,  a  person  might  have  two  or  mors 
domiciles  ad  capiendos  honores  et  subeunda  munera,  that  is, 
two  domiciles  of  honour  and  office;   so,  in  modern  inter- 
national law,  there  is  no  reason  why  a  person  may  not  have- 
two  domiciles  with  regard  to  every  other  interest  except  in* 
testate  succession ;  and  this  is  agreeable  to  the  doctrine  erf" 
the  jurists  of  the  highest  name. 

Questions   concerning  personal  status,  are  totally  uncon- 
nected  with   those  which  regard  intestate  succession,  and 
depend  on  principles  essentially  different.     Status  according 
to  the  definition  of  Vinnius,  "  est  personae  conditio  aut  qualitas 
"  quae  efficit  ut  hoc  vel  illo  jure  utatur,  ut  esse  liberum,  em 
"  servum,  esse  ingenuum,  esse  libertinum,  esse  alieni,  ease 
"  sui  juris."     Vin.  ad  tit.  I.  de  Jure  Per. 

By  what  law  such  questions  shall  be  determined  is  a  subject 
of  much  contention  among  modern  jurists ;  and  there  ire 
scarcely  any  two  writers  of  authority  who  agree  on  the  sub- 
ject. Distinction  has  been  taken  between  statute,  reatia  and 
statute  personalia,  and  even  a  third  has  been  added  statute 
mixta.  The  first  always  primarily  and  directly  attach  oo 
property  heritable  or  moveable.  The  second  are  laws  attach* 
ing  on  persons  directly,  though  occasionally  affecting  property 
as  connected  with  personal  status;  and  the  third  are  Iswi 
which  relate  to  forms  and  solemnities,  whether  judicial  or 
extra-judicial,  sanctioned  by  authority,  for  the  purpose  of 
constituting,  transmitting,  and  dissolving  rights.  The  statoto 
realia  do  not  operate  beyond  the  territory  of  the  maker.  The 
statute  mixta  do  operate,  in  most  cases,  beyond  the  territory. 
But  in  regard  to  the  statute  personalia,  or  those  which  regu- 
late status,  there  has  been  great  diversity  of  opinion.  One 
opinion  was,  that  personal  statute  universally  operate  extra 
territorium,  so  that  every  quality  of  status  impressed  on  an 
individual  in  the  place  of  his  domicile,  accompanies  him  and 
takes  effect  wherever  he  goes. 

Although,  therefore,  the  marriage  of  the  late  Lord  Strath- 
more  to  Miss  Millner,  did  not  legitimate  the  claimant  in 
England,  that  is  no  reason  why  that  marriage  ought  not  to 
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operate  beyond  the  territory  of  England,  so  as  to  legitimate        1821« 
the  claimant  in  Scotland,  and  render  him  capable  of  succeed-  stbathmoke 
ing  to  honours,  offices,  and  heritable  estates  situated  in  Scot-     Pcausb.B 
land,  where  he  possesses  every  quality  necessary  to  create 
the  legal  character  of  heir. 

2d,  A  second  plea  is  set  up  by  Mr  Thomas  Bowes,  namely, 
that  because  the  marriage  of  the  claimant's  father  and  mother 
was  contracted  in  England,  it  cannot  have  the  effect  of  legiti- 
mating the  claimant.  This  point  will  require  little  conside- 
ration. If  Mr  Bowes  adheres  to  this  plea,  he  must,  as  already 
observed,  abandon  that  on  which  he  chiefly  relies,  namely, 
that  status  is  regulated  by  domicile,  for  there  is  no  connection 
between  the  forum  domicilii  and  the  forum  contractus,  their 
laws  are  entirely  different ;  it  is  inconsistent,  therefore,  to  main- 
tain that  both  should  determine.  But,  in  truth,  the  forum 
contractus  never  is  resorted  to,  except  to  ascertain  whether 
the  marriage  is  well  constituted  or  not;  the  effects  of  the 
relation  must  depend  on  a  totally  different  principle,  namely, 
the  law  of  the  country  where  it  is  to  take  effect.  Was  it 
ever  maintained,  because  an  English  couple  was  married  at 
Gretna,  that  the  wife  imported  into  England  a  right  to  the 
terce  and  jus  relictos ;  or  that  the  husband  could  claim  a  jus 
mariti  of  the  nature  established  by  the  law  of  Scotland  ?  A 
Gretna  marriage  is  good  in  England,  only  in  so  far  as  matter 
of  solemnity  is  concerned,  on  the  principle,  universally  ad- 
mitted, that  statuta  mixta  exeunt  territorium.  In  further 
proof  of  this,  the  claimant  may  appeal  to  the  decision  of  the 
Scottish  judges,  finding  unanimously,  and  after  much  delibe- 
ration, that  an  English  marriage  is  dissoluble  by  the  Com- 
missary Court  in  Scotland,  if  the  parties  have  a  forum  juris- 
dictionis  there.  If  the  English  judges,  on  the  other  hand, 
decided  that  the  Scottish  divorce,  in  these  cases,  did  not 
operate  in  England,  a  decision  by  no  means  incompatible  with 
the  judgment  of  the  Court  of  Session,  and  in  perfect  uni- 
formity with  the  doctrine  of  the  Voets,  of  Gaylus,  and 
Perezius ;  what  is  this  but  another  more  striking  and  authori- 
tative precedent,  in  favour  of  the  claimant,  John  Bowes' 
plea? 

In  answer  to  the  above  case  of  the  claimant,  John  Bowes,  Hon.  Thomas 
it  was  pleaded  by  the  Honourable  Thomas  Bowes.  Bowes'  Case. 

1st,  That  the  domicile  of  John  Bowes,  tenth  Earl  of  Strath- 
more  and  Kinghorn,  and  Baron  Bowes,  was  in  England,  and 
not  in  Scotland. 

The  principles  of  law  upon  the  subject  of  domicile  are  very 
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1821.        clearly  and  decidedly  fixed  in  relation  to  both  divisions  of  tli^ 
btrathmobk  island,  in  the  case  of  Ommannay  v.  Bingham.     Though  Si  *"" 
*clv8E  E      Charles  Douglas  was  by  birth  a  Scotchman,  yet  he  had,  fo^" 
Vide  ante,  vol.  *^e  most  Part  °^  ^is  life,  been  abroad  on  foreign  service,  anc3l 
in.,  p.  448.       in  the  naval  service  of  his  own  country ;  and  had  frequentl^^ 
visited  Scotland,  and  at  one  time  had  staid  near  a  twelve- — 
month  there,  where  he  also  died ;  it  was  nevertheless  decided 
that  the  forum  originis  was  abandoned  and  lost,  and  as  hi^s 
chief  and  most  permanent  residence  had  been  in  England  9 
where  he  possessed  a  lease-hold  house,  the  preponderance  wf 
incidents  in  his  life  and  habits  was  such,  as  to  fix  on  him  the 
status  and  character  of  a  domiciled  Englishman.     This  waus 
decided  upon  the  principles  of  general  law,  and  has  ever 
since  been  held  as  a  ruling  decision  in  both  countries. 
Bempde  v.  The  next  case  noticed,  is  that  of  Bempde  v.  Johnstone, 

3°vw8tjan.,     &c->  decided  in  the  Court  of  Chancery  12th  June  1796,  in 
p.  198.  relation  to  the  domicile  of  the  Marquis  of  Annandale.    The 

circumstances  were :  That  the  Marquis  was  born  1720,  in  his 
father's  house  in  London.  He  continued  there  until  he  wu 
sent  to  Eton,  where  he  remained  till  1734,  except  in  the 
vacation,  when  he  visited  his  mother  in  London.  Leaving 
Eton  he  went  abroad,  and  continued  abroad,  in  different 
places,  till  1738,  when  he  returned  to  London,  whence,  in 
a  few  days  he  went  to  Scotland.  He  continued  there  little 
more  than  a  month,  returned  to  England,  remained  there 
about  two  months,  and  then  went  abroad.  He  continued 
abroad  in  different  places,  till  December  1739,  when  he 
returned  to  England,  and  he  remained  in  London  till  April 
1740.  Then  he  went  to  Scotland  and  returned  to  England 
in  October,  and  so  on  until  December  1743,  when  he  wait 
abroad.  In  the  middle  of  April  1 744,  he  returned  to  Eng- 
land and  remained  there  until  his  death.  During  his  life  a 
commission  of  lunacy  had  been  issued  against  him  in  1747,, 
and  he  was  found  to  have  been  a  lunatic  from  1744. 

The  Lord  Chancellor,  upon  these  facts  said,  "  That  as  to 
"  his  residence  in  Scotland,  he  never  was  there  at  any  period 
"  with  a  fixed  purpose  of  remaining.  His  existence  wai 
"  purely  a  purpose  of  either  visit  or  business,  and  both  cir- 
"  cumscribed  and  defined  in  their  time.  Wherever  he  had  a 
"  place  of  residence  that  could  not  be  referred  to  an  occa- 
"  sional  and  temporary  purpose,  that  is  found  in  England, 
"  and  no  where  else.  I  am  not  clear  that  the  period  of  hi* 
"  lunacy  is  totally  to  be  discarded ;  but  I  will  take  him  to 
"  have  died  then.     For  the  greater  part  of  the  period  pre- 
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"  vious  to  that  he  was  fixed  in  this  country,  and  fixed  by  all        1821. 
"  those  ties  that  describe  a  settled  residence  and  distinguish  btrathmobe 
"  it  from  that  which  is  temporal  and  occasional."  Pcadse.B 

And  so  in  the  case  of  Lord  Sommerville's  domicile.   The  late  sommerviiie  ». 
Lord  Sommerviiie  was  born  in  Scotland  on  22d  June  1727.  f^^£* 
He  remained  there  till  the  age  of  nine  or  ten,  in  the  course  p.  768. 
of  which  period  he  was  at  school  at  Dalkeith  and  Edinburgh. 
At  that  age  he  was  sent  to  England  to  school  for  some  time. 
Afterwards,  in  June  1742,  he  was  sent  to  the  Westminster 
school  there  for  sometime,  and  thence  to  Caen,  in  Normandy, 
for  the  purpose  of  education,  where  he  resided  till  the  age 
of  eighteen.     Upon  the  breaking  out  of  the  rebellion  in  Scot- 
land in  1745,  he  was  sent  for  by  his  father,  joined  the  royal 
army  as  a  volunteer,  and  continued  in  the  army  until  1763. 
He  then  went  to  Scotland.     Then  went  abroad,  and,  in  1765, 
on  account  of  his  father's  illness  and  death,  returned  to  Scot- 
land, where  he  remained  about  six  months.     In  1779,  he 
took  a  lease,  for  twenty  years,  of  a  house  in  Henrietta  Street, 
Cavendish  Square,  London.     He  continued  to  occupy  this 
house  until  his  death,  visiting  Scotland  in  the  summer,  and 
staying,  when  there,  at  "  Sommerviiie  House."     About  ten 
years  before  his  death,  he  was  elected  one  of  the  sixteen  peers, 
to  represent  Scotland  in  the  House  of  Peers,  and  attended 
his  Parliamentary  duties  every  winter.     In   Scotland,  Lord 
Sommerville's  establishment  and  style  of  living  were  suitable 
to  his  rank  and  fortune.     In  London,  he  had  only  one  or 
two  female  servants,  and  but  two  men  servants  from  Scotland. 
In  these  circumstances,  it  was  held  that  Lord  Sommerville's 
domicile  was  that  of  Scotland.     Thus  showing,  that  it  is  the 
preponderance  of  incidents  in  a  man's  life,  which  goes  to  con- 
stitute his  domicile. 

2d,  It  is  next  to  be  considered  whether  any  or  what  effect 
can  be  given  to  the  ceremony  of  marriage,  performed  by  the 
late  Earl  and  Mary  Millner,  in  England,  on  the  2d  July 
1820,  when  his  Lordship  was  in  articulo  mortis,  and,  in  par- 
ticular, whether  it  can  avail  John  Bowes,  the  son  of  Mary 
Millner,  so  as  to.  make  him  a  lawful  heir  and  legitimate,  in 
virtue  of  the  Scottish  law  of  legitimation  per  subsequens 
matrimonium. 

In  treating  this  point,  it  is  scarcely  necessary  to  mention, 
that  legitimation,  per  subsequens  matrimoniurny  though  it 
prevails  in  Scotland,  and  several  other  countries  in  Europe, 
is  altogether  disowned  by  the  law  of  England.  But,  though 
a  different  rule  prevails  in  Scotland,  even  there  that  rule  has 
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been  restricted  in  its  operation ;  and  legitimation  of  a  child 
per  eubsequens  matrimonium^  confined  entirely  to  cases  whew 
the  parents  were  domiciled  in  Scotland.  The  same  principle 
obtains  in  regard  to  the  constitution  of  marriage  itself,  for  ii= 
Lord  Hardwicke's  time  it  was  decided  on  appeal  from  Scot- 
land, in  the  case  of  M'Culloch  v.  M'Culloch,  that  cohabita- 
tion as  man  and  wife,  in  a  foreign  country,  would  not  hava 
the  effect  of  establishing  a  valid  marriage  by  cohabitation, 
because  the  cohabitation,  in  order  to  have  that  effect,  mm 
be  a  cohabitation  in  Scotland,  where  that  law  prevails. 

The  case  of  Shedden  was  next  referred  to,  to  show  this* 
subsequent  marriage  of  the  parents,  in  a  foreign  country- 
will  not  legitimate  the  child  previously  born,  to  the  effect  oj 
succeeding  to  heritable  estate  in  Scotland. 

The  principle  of  that  decision  was  recognised  by  the  Lord 
Chancellor  (Eldon),  in  the  late  case  of  Gordon  v.  Gordon. 
In  that  case,  the  father  of  the  parties,  by  birth  a  Scotchman, 
went  as  an  engineer  in  the  service,  to  America  in  1754,  ad 
there  formed  a  connection  with  an  American  female.   Id 
1759,  a  son  was  born,  and  in  1761,  another  son,  the  plaintiff 
in  the  cause.     In  1763,  he  purchased  an  estate  in  Pennsyl- 
vania, and  in  that  year  he  married  the  mother,  and  after  that 
marriage  the  defendant  was  born.     The  father  died  in  1787, 
and  the  eldest  son  died  in  the  same  year.     There  were  also 
estates  in  the  island  of  Granada.     In  1790,  an  agreement 
was  come  to  between  the  plaintiff  and  defendant,  by  which 
the  latter  agreed  to  relinquish  his  right  as  heir-at-law  of  his 
father,  and  upon  that  agreement  the  suit  arose,  the  plaintiff 
having  afterwards  filed  his  bill  to  set  it  aside,  on  the  ground 
of  an  alleged  private  marriage  before  the  birth  of  the  fast 
son.     Lord  Eldon  introduced  his  judgment  in  the  following 
words  : — "  This  is  a  very  important  case,  and  if  I  understand 
"  it,  it  is  thus  represented.     Many  years  ago,  the  plaintiff 
"  and  defendant  in  this  suit,  both  of  them  the  sons  of  the  same 
"  lady  and  gentleman,  understood  themselves  in  this  sort  of 
"  situation   to  that  lady  and   gentleman,  namely,  that  the 
"  plaintiff  was  the  illegitimate  son  of  those  two  persons,  and  that 
"  the  defendant  was  the  legitimate  son  of  those  same  persons. 
"  They  were  Scottish  people  originally ;  but  the  marriage 
"  having  been  in  America,  that  marriage,  by  a  decision  in 
"  the  House  of  Lords,  would  not  give  legitimacy  to  children 
iC  that  were  born  before  marriage,  whatever  might  have  been 
"  the  case  of  Scotch  people  married  in  Scotland.     So,  under- 
"  standing  themselves  as  being  related  to  their  father  and 
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u  mother,  they  accordingly  came  to  an  agreement  with  respect        1821« 
"  to  the  enjoyment  of  their  property."  btrathmobe 

The  application  of  these  cases  to  the  present,  must  be 
instantaneously  manifest,  and  it  is  equally  obvious  that  it 
must  prove  decisive  of  this  question. 

It  may  be  embraced  in  a  syllogism,  thus : — The  parents' 
real  or  supposed,  of  John  Bowes,  the  opposing  party,  were 
domiciled  in  England,  and  their  marriage  was  celebrated 
there  in  1820,  the  offspring  having  been  antecedently  born 
in  1811,  in  the  same  country.  The  question  as  to  the  status 
or  legitimacy  of  John  Bowes  is,  therefore,  to  be  judged  of 
by  the  law  of  England,  where  the  parents  were  domiciled, 
and  their  marriage  took  place.  The  law  of  England  admits 
not  of  legitimation  of  issue,  per  subsequens  matrimonium,  and 
therefore,  John  Bowes,  born  and  domiciled  also  in  England, 
can  make  no  claim  to  a  status,  or  to  the  character  of  legiti- 
macy, which  depends  upon  a  law  not  recognised  in  the  country 
of  his  own  domicile,  and  where,  in  fact,  no  such  law  exists. 

3d,  Besides  here,  as  the  marriage  founded  on  in  this  case 
was  one  entered  into  and  celebrated  in  England,  the  marriage- 
contract  was  English,  and  must  be  judged  of  in  all  its  rela- 
tions and  consequences,  according  to  the  lex  loci  contractus. 

4th,  Finally,  there  is  still  another  point  which  goes,  per- 
haps, more  deeply  into  the  state  of  some  of  the  parties 
interested,  than  any  of  those  which  have  been  treated ;  for 
it  ought  to  be  considered,  whether  the  late  Earl  of  Strath- 
more  in  reality  contracted  any  marriage  at  all  with  Mary 
Millner,  the  mother  of  John  Bowes,  the  opposing  party. 
Consent  is  the  essentials  of  the  contract,  and  it  must  be  a 
marriage  with  a  special  reference  to  consortium  vitce  not  con- 
eubitus.  The  Earl,  at  the  time  of  his  marriage,  being  in 
articulo  mortis,  was  utterly  incapable  of  either  concubitus  or 
of  fulfilling  the  duties  which  attach  to  the  consortium  vitce. 
This  absolute  disqualification,  on  the  Earl's  part,  must  nullify 
the  contract  at  once. 

After  hearing  counsel, 

Lord  Chancellor  (Eldon)  said : — 

"My  Lords, 

"  Your  Lordships  at  length  are  called  to  the  duty  of  expressing 
your  opinion  upon  this  case.  Very  early  after  the  death  of  the 
Earl  of  Strathmore,  who  sustained  the  characters  both  of  a  British 
Peer,  and  of  that  which,  in  the  discussion  before  your  Lordships, 
has  been  called  a  Scotch  Peer,  questions  arose  which  rendered  it 
my  duty  to  suggest  that  it  was  desirable  that  this  case  should  be 
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1821.        presented  to  your  Lordships  for  decision,  at  as  early  a  period  as 
~~  possible.     The  testator  died  seized  of  very  considerable  property 

peerage  in  England ;  he  made  a  will  and  different  codicils,  which  are  in 
evidence  before  your  Lordships,  by  which  he  devised  certain  real 
estates  to  his  son  or  his  reputed  son,  the  petitioner,  whose  case 
has  been  heard  at  your  Lordships'  bar*  Suits  were  instituted,  or 
a  suit  was  instituted  in  the  Court  of  Chancery,  in  which,  on  his 
part,  he  was  represented  as  Earl  of  Strathmore.  Mr  Bowes,  the 
brother  of  the  late  Earl  of  Strathmore,  the  reputed  father  of  the  pre- 
sent infant,  also  presented  himself  upon  the  record  as  Earl  of  Strath- 
more ;  and  a  difficulty  therefore  arose  in  what  manner  the  judge  of 
the  Court,  in  which  I  have  the  honour  to  preside,  was  to  deal  with 
these  parties.  In  point  of  process,  both  of  them  could  not  be 
Earl  of  Strathmore,  and  I  could  not,  therefore,  consistently  con- 
tinue the  process  directed  to  either  of  them  as  Earl  of  Strathmore; 
and  taking  care  that  that  act  should  not  prejudice  the  interests  of 
the  Peer,  if  the  present  infant  is  the  Peer,  there  arose  out  of  the 
will  of  the  late  Lord,  another  question,  which  called  for  decision, 
namely,  what  was  to  be  done  with  respect  to  guardianship?  For 
the  late  Lord  appointed  a  guardian,  stating  him  to  be  his  reputed 
son,  and  though  we  are  in  the  habit  of  taking  the  representation 
of  a  reputed  father,  such  a  father  cannot,  according  to  our  law, 
appoint  guardians.  It  was  necessary,  therefore,  for  me  to  deter- 
mine whether  he  was  legitimate  or  illegitimate ;  if  he  was  legiti- 
mate, the  appointment  of  a  guardian  was  a  legal  appointment; 
if  he  was  illegitimate,  it  would  be  taken  only  as  a  recommenda- 
tion to  the  Court  of  that  which,  if  he  had  been  legitimate,  the 
testator  would  have  recommended.  My  Lords,  if  this  question 
had  turned  merely  on  questions  usually  arising  in  that  Court,  I 
should  have  taken  on  myself  to  decide  them ;  but  the  right  of  the 
Peerage  being  in  question,  it  did  appear  to  me  fit  to  suggest  the 
necessity  of  applying  to  a  tribunal  within  whose  jurisdiction  the 
determination  of  such  right  constitutionally  falls ;  and  this  induced 
the  application  of  those  arguments,  which  I  think  I  may  take  the 
liberty  to  represent,  with  the  concurrence  of  all  your  Lordships, 
have  on  all  sides  very  much  distinguished  the  character,  talents, 
and  abilities  of  the  counsel  who  had  urged  them. 

"  My  Lords,  if  I  had  no  reason  from  what  had  been  de- 
cided in  a  case  of  this  nature,  recollecting  what  passed  in  this 
House  in  the  case  of  Shedden  v.  Patrick,  I  might  have  ventured 
to  say,  that  under  the  circumstances  of  this  case,  this  child  could 
not  be  legitimate.  My  Lords,  I  still  retain  that  opinion,  notwith- 
standing all  I  have  heard  at  the  bar,  and  I  wish  only,  for  my 
own  sake,  to  take  care  that  it  may  not  be  supposed  I  have  given 
an  opinion  on  points  on  which  it  is  not  necessary  to  say  anything* 
The  illegitimacy  of  this  child  appears  to  me  to  be  made  out  by 
the  circumstances  which  I  shall  shortly  state,  I  mean  the  birth  of 
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his  father  in  England ;  the  fact  that  his  father  was  not,  as  his  1821- 
ancestors  were  (provided  he  was  legitimate,  I  should  call  them  his  STRATHMORE 
ancestors),  a  mere  Scotch  Peer,  but  that  he  was,  as  Earl  of  Strath-  peiraoe 
more,  British ;  that  he  was  Baron  Bowes,  a  British  Peer ;  that 
the  mother  was  an  English  woman.  I  do  not  recollect  that  she 
had  ever  been  in  Scotland  at  all;  if  she  had  ever  been  in 
Scotland  at  all,  it  escaped  my  recollection  ;  that  the  marriage 
was  in  England ;  that  the  domicile  of  Baron  Bowes  was  princi- 
pally in  England ;  that  her  domicile  was  certainly  altogether  in 
England;  and,  under  the  circumstances,  it  does  appear  to  me, 
attending  to  the  principle  which  the  House  meant  to  maintain  in 
Shedden  v.  Patrick,  that,  without  deciding  at  all  what  would  be 
the  consequences  of  a  person  married  in  Scotland  before  the 
Union,  or  persons  married  in  Scotland  since  the  Union,  or  per- 
sons removed  from  Scotland,  domiciled  elsewhere,  and  going  to 
Scotland  and  obtaining  a  domicile  and  marrying  in  Scotland; 
without  determining  those  points  at  all,  but  recollecting  the  state 
and  condition  of  these  parties,  and  the  fact  that  the  father  was  a 
British  Peer,  and  looking  to  the  effect  of  the  Act  of  Union,  I  am 
bound  to  tender  to  your  Lordships  my  humble  opinion,  I  am  sorry 
so  to  state,  but  it  is  my  duty  so  to  state,  that  this  child  is  not  a 
legitimate  child.  The  consequence  of  that  opinion  will  be,  if 
your  Lordships  adopt  it,  that  he  r  annot  make  out  his  title.  I  do 
not  entertain  any  doubts  upon  the  grounds  of  the  decision  in  this 
case.  If  any  of  your  Lordships  should  entertain  doubts  upon  this 
subject  we  must  regularly  go  into  a  discussion  of  the  merits  of 
this  case;  but  unless  your  Lordships  do  entertain  doubts  upon 
the  subject,  I  think  it  sufficient,  after  the  full  discussion  your 
Lordships  have  heard,  to  say  that  that  is  my  opinion." 

Lord  Redesdale. — My  Lords,  in  stating  what  occurs  to  me 
upon  this  case,  I  will  trouble  your  Lordships  with  very  few  words. 
My  Lords,  I  think  it  is  necessary  to  consider  the  effects  the 
Articles  of  Union,  and  the  subsequent  Acts  of  Parliament  re- 
ferring to  the  Realms  of  England  and  Scotland,  at  one  time 
distinct,  have  had  upon  this  question.  My  Lords,  by  the  Articles 
of  Union,  that  distinct  Peerage  of  England  and  Scotland  ceased 
to  exist ;  there  was  no  such  realm  as  the  Realm  of  Scotland  or  the 
Realm  of  England,  there  was  thenceforward  only  the  Kingdom 
and  the  Realm  of  Great  Britain ;  and  all  persons  who  were  within 
the  two  distinct  kingdoms  before  the  Union  of  England  and  Scot- 
land, and  the  subjects  of  these  two  distinct  kingdoms  became 
henceforth  the  subjects  of  the  new  Kingdom  of  Great  Britain. 
My  Lords,  by  the  Articles  of  Union,  the  persons  who  were  before 
Peers  of  the  Realm  of  Scotland,  became  Peers  of  the  Realm  of 
Great  Britain,  by  the  express  words  of  one  of  the  Articles  of 
Union — the  23d  Article.  My  Lords,  there  is  an  express  dis- 
tinction between  the  character  of  Peer  of  the  Realm,  and  Lord  of 
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Peer  of  the  Realm  is  one  thing,  a  Lord  of  Parliament  is  another 
peerage  thing.  Your  Lordships  know,  that  those  who  are  frequently 
called  Spiritual  Lords  are  not  Peers  too,  but  are  simple  Lords  of 
Parliament ;  and  so  the  sixteen  elected  Peers  of  Scotland,  as  elected 
Peers,  are  Lords  of  Parliament,  though  capable  of  being  so  elected 
only  in  consequence  of  their  being  Peers  of  the  Realm  of  Great 
Britain,  having  been,  previously  to  the  Union,  Peers  of  Scotland. 

"  My  Lords,  when  they  became,  by  the  Act  of  Union,  Peers  of 
Great  Britain,  they  claimed  a  right  of  inheritance  in  a  dignity 
appropriated  to  Scotland,  but  a  dignity  in  the  Realm  of  Great 
Britain,  namely,  the  dignity  of  a  Peer  of  Great  Britain ;  they 
acquired  a  new  right  hereditary  throughout  the  country,  and  they 
lost  the  character,  except  for  the  purpose  of  the  election  of  Peers 
of  the  Realm  of  Scotland,  which  for  all  other  purposes,  then  ceased 
to  exist.  My  Lords,  as  Peers  of  the  Realm  of  Great  Britain,  they 
must  be  subject  to  the  laws  of  Great  Britain,  and  not  to  the 
peculiar  laws  of  a  particular  district;  for  thenceforth  England 
was  not  one  district  and  Scotland  another  district,  locally  go- 
verned by  their  own  particular  laws,  but  both  of  them  subject,  for 
all  general  purposes,  to  the  general  laws  of  the  United  Kingdom. 
If  your  Lordships  will  look  at  the  Act  of  Union,  you  will  perceive 
that  nothing  is  stipulated  with  respect  to  the  continuance  of  the 
laws  of  England  ;  but,  it  is  evident,  and  it  has  always  been  con- 
ceived, that  the  law  of  England  was  thenceforth  to  be  deemed  the 
general  law  of  the  Realm  of  Great  Britain — the  new  created 
Realm  of  Great  Britain — except  as  qualified  by  the  particular 
provision,  with  respect  to  the  laws  of  Scotland,  contained  in  the 
23d  Article  of  the  Union. 

"  My  Lords,  the  consequence  seems  to  me,  that  the  rights  of  the 
Peers  of  the  Kingdom  of  England  before  the  Union,  must  be  con- 
sidered as  the  rights  of  all  the  persons  who,  by  the  Act  of  Union, 
were  constituted  Peers  of  Great  Britain  after  the  Union,  so  far  as 
they  were  to  be  considered  Lords  of  Parliament ;  that  general 
right  being  qualified  in  respect  of  those  persons  who,  previous  to 
the  Union,  were  Peers  of  the  Realm  of  Scotland,  because,  with 
respect  to  them,  the  character,  of  Lords  of  Parliament  was  given 
only  to  the  sixteen  Peers  elected  out  of  the  general  body. 

"  By  the  Articles  of  Union,  and  by  the  Acts  of  the  two  Parlia- 
ments of  England  and  Scotland,  which  confirmed  the  Union,  all 
the  laws  of  England  or  Scotland,  inconsistent  with  the  Articles  of 
Union,  were  repealed ;  and,  consequently,  no  law  in  Scotland,  no 
law  of  England,  inconsistent  with  the  Articles  of  Union,  had 
henceforth  any  force.  If,  therefore,  the  law  of  Scotland  taken  by 
itself,  and  before  the  Union,  could  affect  the  character  of  a  Peer 
born  or  domiciled  in  Scotland,  but  who  had  become,  by  the 
Articles  of  Union,  a  Peer  of  Great  Britain,  I  do  apprehend  that 
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Britain.     My  Lords,  if,  therefore,  the  right  of  the  Peers  of  the 
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Realm  of  England  were,  upon  the  Union,  communicated  in  this  peebaob 
manner,  hy  amalgamating  in  one  body,  as  one  may  say,  the  Peers 
of  Scotland  and  the  Peers  of  England,  as  existing  before  the 
Union,  and  making  the  two  Peers  of  one  realm,  namely,  the 
Realm  of  Great  Britain ;  and  if,  as  I  think,  it  is  evident  from  the 
whole  frame  and  texture  of  the  Articles  of  Union,  the  laws  of 
England  were  those  which  were  to  attach  to  the  United  King- 
dom, except  as  they  were  qualified  by  particular  provisions  re- 
specting Scotland,  the  consequence  would  be  that  any  law  of 
Scotland  differing  from  the  law  of  England  prior  to  the  Union, 
respecting  particular  succession  to  the  dignity  of  a  Peer  of  Great 
Britain,  must  be  inconsistent  with  the  Articles  of  Union ;  and, 
consequently,  the  Peers  of  the  former  Realm  of  Scotland,  would 
become  Peers  of  England,  and  the  laws  which  made  them  parti- 
cularly Peers  of  Scotland,  would  be  held  to  be  repealed. 

"  My  Lords,  with  respect  to  the  particular  question  now  before 
your  Lordships,  the  infant  who  claims,  as  son  of  the  Earl  of  Strath- 
more,  the  dignity  of  Earl  of  Strathmore,  now  a  dignity  of  the  peer- 
age of  your  Lordships,  united  in  the  kingdom  of  Great  Britain  and 
Ireland — for  that  is  the  effect  of  the  subsequent  Union  with  Ireland 
— stood  in  this  situation.  He  was  born  in  England,  born  of  a 
British  mother,  and  of  a  father,  of  whom  I  must  say,  in  conformity 
to  what  has  been  decided,  particularly  in  the  Marquis  of  Annan- 
dale's  case,  a  father  domiciled  in  England.  My  Lords,  with  refer- 
ence to  the  fact  of  his  being  one  of  those  persons  who,  for  certain 
purposes,  are  called  Scotch  Peers  (but  only  for  certain  purposes 
so  called,  being  all  now  Peers  of  Great  Britain),  if  that  course 
could  operate  to  make  any  change,  consider  what  would  be  the 
effect  of  it.  The  Duke  of  Richmond  is  Duke  of  Lennox  ;  is  the 
Duke  of  Richmond,  therefore,  to  be  considered  a  Scotchman  on 
that  account,  distinct  from  his  character  arising  from  his  domicile 
and  his  residence  in  England  f  A  noble  Lord  (Verulam),  whom 
I  see,  is  a  Peer  also  of  the  Kingdom  of  Scotland,  for  the  purpose  of 
electing  one  of  the  sixteen  peers,  I  do  not  know  what  his  situation 
may  be  with  respect  to  Scotland,  but,  I  believe,  he  would  be  very 
much  surprised  if  he  was  to  be  considered  in  any  respect  as  a 
domiciled  Scotchman.  There  are  other  noble  Lords  who  are 
certainly  in  a  similar  situation;  I,  therefore,  take  it  that  the 
circumstance  of  his  being  one  of  those  persons  who,  for  certain 
purposes,  are  still  called  Peers  of  Scotland,  though  really  Peers  of 
Great  Britain,  which  is  the  only  realm  existing  after  the  Union, 
in  the  reign  of  Queen  Anne,  and  now  joined  and  united  with  the 
kingdom  of  Ireland,  that  character  cannot  possibly  affect  the 
question,  Whether  he  was  or  was  not  domiciled  in  England? 
His  birth  was  in  England — his  residence  was  in  England,  and  he 
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1821.  must  be  taken  to  be,  to  all  intents  and  purposes,  a  person  domi- 
STRATHMOBE  ciled  *n  ^&t  district  of  the  United  Kingdom,  which  is  called 
peerage  England.  I  apprehend,  that  if  my  Lord  Strathmore  had  died 
intestate,  his  personal  property  would  have  been  distributed  ac- 
cording to  the  local  law  of  England,  the  law  of  that  part  of  the 
country;  for  he  certainly  was  much  more  to  be  considered  a 
person  domiciled  in  England  than  the  late  Marquis  of  Annandale 
was,  whose  residence  in  England  was  under  very  particular  cir- 
cumstances. My  Lords,  the  child  that  was  born  of  Lady  Strath- 
more, as  she  now  is,  and  whom  my  Lord  Strathmore  acknowledges 
to  be  his  child,  was  unquestionably  born  under  circumstances 
which  constituted  him  a  person  born  out  of  lawful  marriage.  He 
was  born  in  England  of  an  Englishwoman,  who  never  had  been 
before  in  Scotland,  and,  I  understand,  never  since  was  in  Scot- 
land; the  law,  therefore,  that  attached  to  him  upon  his  birth, 
was  the  law  of  England  ;  and  if  his  mother  or  his  supposed  father 
had  died  within  a  few  years  after,  unquestionably  he  was  an 
illegitimate  child,  born  in  England,  subject  only  to  the  law  of 
England,  and  having  no  character  whatever,  but  that  which  had 
been  derived  from  his  mother.  But,  it  is  said,  that  the  subsequent 
marriage  of  his  father  shall  have  the  effect,  on  account  of  the 
connection  which  that  father  had  with  the  district  of  Scotland,  of 
making  him  the  legitimate  heir  of  the  dignity  of  Earl  of  Strath- 
more ;  though,  my  Lords,  if  it  is  to  have  that  effect,  it  must  have 
the  effect  of  controlling  the  law  of  England,  it  must  repeal  the 
law  of  England  for  so  much ;  and,  I  apprehend,  that  you  cannot 
construe  the  provisions  in  the  Articles  of  Union  to  have  any  such 
effect;  you  cannot  construe  the  provisions  in  the  Articles  of 
Union,  with  respect  to  the  law  of  Scotland,  to  extend  beyond  the 
local  district  of  Scotland,  upon  whom,  at  his  birth,  the  law  of 
England  attached,  who  was  a  natural-born  subject  of  the  realm, 
only  because  he  was  born  in  England,  and  who,  in  that  character, 
was  liable  in  all  the  consequences  arising  from  the  illegitimacy 
of  his  birth  in  England,  because  his  father  possessed  a  peerage, 
which  is  still  called,  for  certain  purposes,  a  Peerage  of  Scotland, 
and  that,  therefore,  his  state  is  to  be  governed  by  the  law  of 
Scotland.  I  do  conceive,  that  that  would  be  in  effect  to  re- 
peal the  law  of  England,  and  that  there  is  nothing  whatever  in 
the  Act  of  Union,  which  can  possibly  give  such  effect  to  Scotch 
law.  My  Lords,  I  think  the  case  which  has  been  mentioned  as 
decided  in  France,  is  strongly  in  point  upon  that  subject;  for, 
on  what  ground  was  that  French  case  decided  f  The  ground  on 
which  it  was  decided,  was  this,  that  the  child  was  born  in  France 
— born  there,  subject  to  the  laws  of  France,  and  that  the  retro- 
spective effect  was  consistent  with  the  laws  of  France — that  he 
had  gained,  at  the  instant  of  his  birth,  the  capacity  of  a  child  born 
in  France ;  whereas  this  child,  at  his  birth,  had  no  such  capacity 
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in  reference  to  Scotland,  he  was  born  in  a  country  where,  accord-  1821. 
ing  to  the  law  of  that  country,  he  was  incapable  of  being  a  legiti-  8TRATHMOBE 
mate  child.  It  seems  to  me,  therefore,  that  if  your  Lordships  peerage 
were  to  hold  this  subsequent  marriage  of  the  Earl  of  Strathmore 
with  the  mother  of  his  child,  to  have  the  effect  of  legitimating  the 
child,  the  consequence  would  be,  you  would  abrogate  the  law  of 
England,  in  so  far  as  that  is  certainly  not  within  the  meaning  of 
the  Articles  of  Union.  My  Lords,  I  do  not  enter  into  the  question 
whether,  if  this  marriage  had  been  celebrated  in  Scotland,  it  might 
have  had  the  effect  of  legitimating  the  child,  because,  I  think,  it 
not  necessary ;  but  I  must  say  that  I  cannot  conceive  how  it 
could  have  that  effect  In  the  case  of  Sheddan  v.  Patrick,  it  was 
determined,  that  a  child  illegitimate  in  the  United  States  of 
America,  was  not  capable  of  inheriting  in  Scotland.  It  has  been 
stated  that  that  was  decided  on  the  ground,  that  he  was  born  an 
alien.  Why  was  he  born  an  alien  ?  Because  the  law  of  America 
touched  him  at  his  birth,  aud  the  restrospective  effect  of  the  law 
of  Scotland  could  not  alter  that  character  which,  at  its  birth, 
attached  upon  him.  My  Lords,  I  apprehend,  that  this  is  the 
true  ground  of  the  decision — he  was  an  alien,  and  that  character 
could  not  be  altered  by  the  retrospective  effect  of  the  law  of  Scot- 
land ;  so  I  apprehend  that  this  child  was  born  illegitimate  accord- 
ing to  the  law  of  the  country  in  which  he  was  born,  according 
to  the  condition  of  his  mother,  of  whom  he  was  born,  and,  accord- 
ing to  the  state  of  his  father,  who  was,  at  the  time,  a  person  un- 
questionably domiciled  in  England.  My  Lords,  if  we  were  to 
enter  into  the  consideration  of  the  effect  of  a  subsequent  marriage, 
because  it  was  solemnized  in  this  country,  I  am  afraid  we  must 
go  a  great  deal  further  than  I  think  it  necessary  to  go  in  this  case. 
The  law  of  Scotland  admits  an  acknowledgment  of  marriage  as 
equivalent  to  the  actual  form  of  marriage — the  ceremony  of 
marriage  is  not  necessary  for  the  purpose,  according  to  the  law 
of  Scotland ;  but,  I  apprehend,  it  never  can  be  allowed  that  that 
sort  of  acknowledgment,  except  in  Scotland,  could  have  that  effect 
I  presume  that,  unless  that  acknowledgment  was  in  Scotland,  it 
could  not  be  deemed  to  have  the  effect  of  legitimating  a  child  not 
born  in  Scotland,  so  that,  under  these  circuiustances,  he  could,  by 
the  law  of  the  country  in  which  he  was  born,  become  a  legitimate 
subject.  The  acknowledgment  of  a  marriage,  we  are  told,  would, 
in  Scotland,  have  a  legitimating  effect :  when  or  where  that  mar- 
riage was  solemnized,  in  a  ca.se  of  mere  acknowledgment,  need 
not  be  declared  ;  it  is  sufficient,  by  the  law  of  Scotland,  simply  to 
declare  that  this  person,  describing  her,  is  the  wife  of  the  person 
who  makes  that  acknowledgment,  and  that  has  the  effect  of  giving 
to  the  wife  and  to  the  supposed  issue,  the  legal  character  of  a  wife 
and  legitimate  child,  by  the  retrospective  effect  which  that  mar- 
riage had.    My  Lords,  I  forbear  to  enter  further  into  that  part  of 
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1821.        the  case,  because  I  think  it  would  carry  your  Lordships  mocb 
BTRATiiMORE  furtner  tnan  ^  would  be  necessary  to  go ;  and  I  have  not  observed 
peerage      that,  in  the  arguments  at  the  bar,  that  has  been  at  all  considered  ~ 
My  Lords,  upon  the  whole,  I  do  conceive  the  subject  that  is  no^" 
in  question,  is  an  inheritance  governed  by  the  law  of  the  United 
Kingdom,  and  that  the  person  who  is  to  claim  that  inheritances, 
must,  according  to  that  law,  be  heir  of  the  person  from  whom  h« 
claims  it  by  descent ;  that,  according  to  the  law  of  England,  taken 
independently  of  the  law  of  Scotland,  it  is  impossible  that  it  could 
be  claimed  by  a  person  who  now  appears  before  your  Lordships  ; 
that  if  the  law  of  Scotland  was  to  be  admitted  to  have  the  opera- 
tion which,  in  this  particular  case,  to  which  I  would  wish  to  con- 
fine myself,  it  is  alleged  it  ought  to  have,  it  would  operate  as  a 
repeal  of  the  law  of  England — it  would  be  repugnant  to  the  law 
of  England,  and,  therefore,  is  inconsistent  with  the  Articles  of 
Union.     Upon  that  ground  I  am  of  opinion  that  the  claimant  has 
no  right  to  the  dignity  of  Earl  of  Strathmore,  and,  consequently, 
that  the  dignity  does  properly  belong  to  Mr  Thomas  Bowes,  the 
brother  of  the  late  Earl  of  Strathmore." 

Lord  Chancellor. — "I  wish  it  to  be  distinctly  understood 
that  I  do  not  mean  to  intimate  any  opinion  to  your  Lordships, 
what  might  have  been  the  law  as  applicable  to  this  case,  if  those 
parties  had  been  married  in  Scotland.  That  this  case  is  open  to 
inquiry,  investigation,  and  decision,  whenever  it  arises ;  and  I 
take  leave  to  make  that  addition  to  what  I  have  before  said,  be- 
cause I  do  apprehend  that  the  succession  of  Scotch  Peers,  by  which 
I  mean  Peers  domiciled  in  Scotland,  and,  ipso  /ado,  Scotchmen 
are  to  be  regulated  by  the  Scotch  law. 

It  was  resolved  and  adjudged  that  the  petitioner,  John 
Bowes,  is  not  entitled  to  the  titles,  honours,  and  dignities  of 
the  Earl  of  Strathmore  and  Kinghorn,  Viscount  Lyon,  Lord 
Glammis,  Tannadyce,  Ledlaw,  and  Strathdightie,  claimed 
by  the  said  petitioner. 

Resolved  and  adjudged,  that  the  petitioner,  the  Bight 
Hon.  Thomas  Bowes,  hath  made  out  his  claim  to  the  titles, 
honours,  and  dignities  of  Earl  of  Strathmore  and  Kinghorn, 
Viscount  Lyon,  Lord  Glammis,  Tannadyce,  Ledlaw,  and 
Strathdightie,  claimed  by  the  said  petitioner. 

Resolved  and  adjudged,  that  the  petitioner,  John  Bowes, 
is  not  entitled  to  the  title,  honour,  and  dignity  of  Baron 
Bowes,  claimed  by  the  said  petitioner. 

For  John  Bowes,  Chas.  Wether  ell,  Geo.  Cranstoun,  Jofe 

Fullertoriy  Jas.  Abercromby,  W.  G.  Ad/a*- 

For  the  Hon.  Thomas  Bowes,  Anthony  Hart,  R.  H.  Blotter 

L.  Shadwellj  It  Ifantito*. 
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[The  Compiler,  on  going  over  the  omitted  cases,  doubted 
whether  those  now  given  as  a  Supplement  might  not  be 
deemed  of  sufficient  importance.  Distrusting  his  own 
judgment  in  the  matter,  he  has  thought  it  best  to  make 
the  selection  now  given,  leaving  it  to  the  profession  to 
consider  whether  he  has  done  right  or  not.  He  has,  also, 
recovered  the  Lord  Chancellor's  speeches  in  a  few  cases, 
already  reported  by  him,  which  are  given  at  the  end.] 


David  Brown,  Moderator  of  the  Synod  of                             i73^ 
Aberdeen,  and  Others,        ....  Appellants ;    

BROWN,  &0. 

Mr  George  Chalmers,  Principal  of  the  Old  chalm*rs,&c. 

College  of  Old  Aberdeen,  and  Others,  .  Respondents. 

House  of  Lords,  14th  March  1734. 

Charter — Foundation — Trust  Uses — Election  op  Profes- 
sor.— Held,  that  the  appellants  having  deviated  from  the  direc- 
tions contained  in  the  Charter  of  Foundation,  as  to  the  election 
of  a  Professor  of  Divinity  in  King's  College,  Aberdeen,  the 
election  was  void  and  null. 

In  the  year  1641,  the  Provincial  Synod  of  Aberdeen,  by  a 
voluntary  contribution,  raised  the  sum  of  10,000  pounds 
Scots,  and  laid  the  same  out  in  the  purchase  of  lands  from 
Forbes  of  Craigivar,  the  rents  and  profits  whereof  were  des- 
tined for  the  support  of  a  Professor  of  Divinity  in  the  College 
of  Old  Aberdeen. 

By  this  settlement  (which  was  completed  by  charter  and 
sasine),  the  lands  purchased  were  granted  to  John  Forbes, 
then  Professor,  and  his  successors  in  office :  and  rules  were 
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1734.        given  for  electing  the  Professor  of  Divinity  upon  vacancies  otf 
brown  &c.   any  k*nd,  and  for  disposing  of  the  rents  and  profits  darings 
such  vacancy.     In  this  grant,  and  in  this  charter  from  theE 
Crown,  that  followed  thereon,  anno  1642,  the  rules  of  elec — 
tion  were  contained,  namely,  "  That  the  Professor  is  to  bs 
"  elected  of  the  most  qualified,  without  respect  to  birth,  placa 
"  of  residence,  or  place  education, — that  the  holding  thara 
"  office  is  to  be  inconsistent  with  the  holding  of  any  othea 
"  office  in  the  church  or  kingdom, — that,  therefore,  upon  th« 
"  Professor's  obtaining  any  other  benefice,  or  office,  the  pn*- 
"  fessorship  is  to  become  vacant.    That  the  triers,  elector^ 
"  and  admitters  (examinatores,  electores,  et  admissores),  of 
"  the  said  Professor,  in  all  time  coming,  shall  be  the  Model* 
"  tor  of  the  Synod  of  Aberdeen :  Two  commissioners,  dele- 
"  gated  from  every  presbytery  in  that  Synod,  to  be  chosen 
"  by  the  several  presbyteries  for  that  end ;  the  Principal  of 
"  the  College,  with  another  delegate  from  the  College,  and 
"  the  Dean  of  Faculty  of  Theology,  or  some  other  person  of 
"  that  faculty,  to  be  chosen  by  election,  making  in  all  twenty 
"  persons.     T/iat  immediately  after  any  vacancy  the  Moderator 
"  of  the  Synod  shall  convocate  and  meet  with  the  other  electm 
"  within  twenty  days  after  such  vacancy  happens,  within  the 
"  College  Church  of  Old  Aberdeen,  x in  order  to  issue  proper 
"  intimations  for  the  election.     That  upon  the  Moderator  of 
"  the  Synod! 8  failing  to  convocate  and  assemble  as  aforesaid, 
"  the  Moderator  of  the  Presbytery  of  Aberdeen,  and  upon  his 
"  failure,  the  Dean  of  Faculty  shall,  within  other  twenty  days, 
"  convocate  and  meet  with  the  other  electors,  and  shall  issue 
"  programmes  of  advertisements,  to  be  published  in  the  places 
"  in  Scotland  most  famed  for  literature,  to  the  end  proper 
"  persons  may  have  notice,  and  may  offer  themselves  to  a 
"  trial  (on  certain  heads  expressed  in  the  charter).     That  the 
"  office  shall  be  conferred  upon  the  person  who,  on  trial,  shall 
"  be  found  to  be  the  worthiest  and  best  deserving.    The 
"  place  of  election  to  be  in  the  College  Church  of  Old  Ate- 
u  deen.     And  the  profits  during  any  vacancy  are  to  be  np- 
"  lifted  by  the  Minister  of  Old  Aberdeen,  and  the  Moderator 
"  of  the  Presbytery,  to  be  accounted  for  by  them  to  the  Pro- 
"  vincial  Synod ;  to  be  applied  by  the  approbation  of  said 
"  Synod  for  some  pious  use ;  and  the  deeds  and  evidents  are 
"  ordained  to  remain  in  the  charter  chest  of  the  University  of 
"  Aberdeen." 

Mr  David  Anderson,  the  last  Professor  of  Divinity,  having 
misapplied  some  money  appropriated  to  the  support  of  this 
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professorship,  the  Synod  of  Aberdeen,  pursuant  to  certain 

powers  reserved  to  them  in  the  original  settlement,  in  October   brown,  &c. 

1726,  made  the  following  act  and  resolution,  viz.,   "  That  CHALMgBS  &c. 

"  upon  the  next  vacancy,  the  stock  should  be  replaced  out  of 

"  the  vacant  rents,  which,  by  the  charter,  are  provided  to  be 

"  at  the  disposal  of  the  Synod,"  and,  therefore,  they  resolved  to 

suspend  the  supplying  a  vacancy  until  the  sum  was  made  up. 

On  the  13th  February  1732,  the  Chair  of  Divinity  became 
vacant,  by  the  death  of  Mr  David  Anderson. 

The  first  meeting  of  the  electors  ought,  according  to  the 
charter,  to  have  been,  on  or  before,  the  5th  of  March  follow- 
ing ;  but  the  Moderator  of  the  Synod  omitted  to  bring  the 
electors  together  against  that  day,  so  that  the  right  of  convo- 
cation devolved  on  the  Moderator  of  the  Presbytery. 

Nevertheless,  the  appellant,  Mr  Brown,  Moderator  of  the 
Synod,  with  nine  others  of  the  twenty  electors,  thought  fit  to 
meet  at  Aberdeen  (not  in  the  College  Church,  the  place  of 
election),  on  the  21st  of  March,  long  after  the  period  fixed 
for  that  meeting  was  over,  and  then,  in  place  of  issuing  the 
proper  intimations  for  inviting  candidates,  as  the  charter 
directs,  they  adjourned  their  meeting  for  election,  first,  to  the 
2d,  and  then  to  the  26th  of  April,  when,  having  fixed  on  the 
other  appellant,  Mr  Gordon,  a  member  of  their  own  Synod, 
as  a  fit  man  to  fill  the  Professor's  chair,  they,  without  the 
concurrence  of  the  other  electors,  who  declined  to  give  coun- 
tenance to  so  unwarrantable  proceedings,  without  issuing 
any  programme  to  invite  candidates,  and  without  any  trial  or 
examination,  thought  fit  to  elect  Mr  Gordon  Professor  of 
Divinity,  in  King's  College,  Aberdeen. 

The  respondents  thereupon  brought  a  suspension  and  in- 
terdict (injunction).  They  also  brought  a  reduction  of  the 
election;  and  the  two  actions  having  been  conjoined,  the 
.Lord  Ordinary  reported  the  case  to  the  whole  Lords,  and  Dec.  22, 1733. 
the  Lords  pronounced  this  interlocutor :  "  Finds,  that  the 
iC  clause  in  Craigivar's  disposition,  enabling  the  Synod  to 
u  make  additions  to  the  rules  of  the  mortification,  is  to  have 
"  its  effect,  though  not  particularly  mentioned  in  the  charter ; 
"  but  finds,  that  the  Synod's  act  in  the  year  1726,  suspend- 
"  ing  the  supplying  the  vacancy  until  a  sum  was  made  up, 
'*  was  beyond  their  power.  And  find,  that  the  diet,  ap- 
"  pointed  by  the  moderator  of  the  Synod,  for  convening  the 
€i  electors  being  beyond  the  twenty  days,  was  not  agreeable 
"  to  the  charter ;  albeit  the  advertisements  were  within  the 
"  twenty  days.     Find  this  relevant  to  annul  the  election ; 
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l73i-        "  and  also  separatirn,  find  that  the  election  being  made  with- 

browk,  &c.  "  out  issuing  a  programme,  and  a  comparative  trial  is  re- 
"  levant  to  reduce  the  same."  On  reclaiming  petition  the 
Court  adhered. 

Against  those  interlocutors  the  present  appeal  was  brought. 
.  Pleaded  for  the  Appellants. — That  the  omission  to  assemble 
within  twenty  days  was  inconsiderable.  It  was  occasioned 
by  the  moderator  of  the  Synod,  not  knowing  the  precise 
tenor  of  the  charter,  which  was  in  the  respondent,  Mr  Chal- 
mers' hands.  Though  the  delegates  from  the  several  Pres- 
byteries did  not  meet  till  after  the  lapse  of  twenty  days,  yet 
the  moderator  sent  his  summons  to  acquaint  them  of  the  day 
of  meeting  before  the  expiration  of  that  period ;  and,  there- 
fore, since  he  did  what  he  could  to  assemble  the  electors  in 
due  time,  their  act  ought  to  be  sustained.  2d,  Though  the 
charter  seems  to  require  a  notification  by  programme,  to  all 
learned  men,  and  an  invitation  to  stand  candidates  at  a  public 
trial,  where  the  most  deserving,  upon  examination,  is  to  be 
preferred,  yet  de  praxi  this  method  has  been  disused  for  many 
years,  as  having  been  found  unprofitable,  because  men  of 
worth  and  character  would  not  willingly  submit  themselves 
to  comparative  trial  and  to  public  disputation,  which  is  the 
reason  why  the  act  of  the  commission  for  visitation  of  colleges 
and  schools  aforesaid,  anno  1690,  did  not  extend  the  direc- 
tions therein  given  to  Professors  of  Divinity.  This  Act, 
which  the  Court  held  not  to  affect  the  question,  declares  that 
Professors  of  Divinity  are  not  to  undergo  any  comparative 
trial  at  the  admission,  and  therefore  their  omitting  to  comply 
with  the  rule  established  by  the  charter,  was  justified. 

Pleaded  for  the  Respondents. — 1st,  The  moderator  of  the 
Synod  either  did  or  ought  to  have  known  the  precise  direc- 
tions of  the  charter,  a  copy  whereof  is  constantly  kept  with 
the  Synod's  books,  for  his  guidance.  The  respondent,  Mr 
Chalmers,  had  the  original  charter,  only  as  he  was  Principal  of 
the  College  where  it  was  deposited,  and  to  this  the  moderator 
might  have  had  access.  Whatever  might  be  said  as  to  the 
validity  of  the  appellants'  act,  after  the  lapse  of  the  first 
twenty  days,  without  meeting,  if  the  charter  had  made  no 
subsidiary  provision,  yet  as  de  facto,  the  charter  provides  that 
upon  failure  of  the  first  meeting  to  be  called  by  the  modera- 
tor of  the  Synod,  the  moderator  of  the  presbytery  shall  act; 
and,  upon  his  failure,  the  Dean  of  Faculty  shall  proceed 
within  the  space  of  twenty  days  more,  there  is  a  clear  de- 
termination of  the  moderator  of  the  Synod's  right  to  assemble 
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the  electors  after  a  neglect  of  twenty  days ;  and  that  devolves        i7»4. 
upon  other  persons  who  must  execute  it.  bbovtn,  &c. 

2d.  Neglect  to  comply  with  the  directions  of  the  founda-  CHALM*"     &c 
tion  charter,  in  instances  where  such  omission  is  not  objected 
to,  cannot  invalidate  these  directions,  but  the  electors,  whose 
power  flows  from  that  charter,  must  be  ever  bound  by  the 
conditions  thereof. 

It  is  not  by  the  charter  necessary,  that  there  should  be  any 
public  disputation  or  comparative  trial,  such,  as  by  the  act 
of  the  commissioners  of  visitation,  anno  1690,  seems  to  be 
required  in  the  case  of  masters  and  regents ;  but,  it  is  required 
that  programmes  be  published,  and  that  notice  be  given  in 
all  the  places  of  Scotland  most  famed  for  literature,  to  the 
end  that  proper  persons  may  offer  themselves  as  candidates, 
and  that  trial  be  taken  of  their  qualifications.  Now,  as  trial 
may  be  taken  without  public  disputation,  and,  as  upon  notice 
given,  men  of  worth  and  learning  might  be  found  willing  to 
offer  themselves  as  candidates  for  a  divinity  chair,  though  the 
appellants  had  had  power,  as  they  had  done,  to  supersede 
the  directions  of  the  foundation  charter ;  it  would  have  been 
a  very  improper  exercise  of  that  power,  to  stifle  the  notice 
intended  by  the  charter  to  be  given  to  all  learned  men,  to 
foreclose  themselves  thereby  from  all  comparison  upon  trial, 
and  to  fix,  without  any  invitation  of  learned  men  to  be  can- 
didates, or  any  examination,  upon  the  minister  of  a  country 
parish,  to  fill  a  Professor  of  Divinity's  Chair  in  a  public 
University. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of,  be,  and  the  same  are  hereby  affirmed,  with 
£50  costs. 

For  the  Appellants,  A.  Hume  Campbell,  R.  Dundas. 

For  the  Respondents,  Dun.  Forbes,  Wm.  Hamilton. 


Mr  Archibald  Murray,  et  aL,  Trustees^  1734# 

for   the  Creditors    of   John    Lowis   off    Appellants; 
Merchistoun, ) 


MURBAT,  &0. 

V. 

CHARTER18, 

The  Honourable  Francis  Charteris   and  &0- 


his  Guardians,         ....  Respondents. 
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C II  ARTE  BIS. 


Bankruptcy — Act  1696 — Heritable  Bonds — Infeftments— 
rteris,  Usury — Onerous  CAUSES.--(i)  Heritable  bonds  granted  long 
before  the  bankruptcy,  but  no  infeftments  taken  upon  them 
until  within  sixty  days  thereof,  held  ineffectual,  reserving  objec- 
tion to  the  bonds  otherwise.  (2)  Objection  was  stated  to  the 
bonds  otherwise  on  the  grounds  of  usury,  and  that  they  were 
not  granted  for  onerous  causes.  Held  usury  not  relevant ;  but 
held  the  bonds  sufficient  to  instruct  their  onerous  causes.  In 
the  House  of  Lords  affirmed  as  to  usury,  but  reversed  quoad  uUra, 
and  held  the  bonds  did  not  instruct  their  onerous  causes  with- 
out some  farther  proof  thereof. 

John  Lowis,  Esq.  of  Merchistoun,  was  apparent  heir,  and 
succeeded  to  a  very  opulent  estate,  real  and  personal ;  but 
soon  after  being  possessed  thereof,  his  affairs  fell  into  disorder, 
and  he  became  bankrupt.  Thomas  Menzies  of  Lethem  and 
William  Scott  Blair  of  Blair,  having  been  engaged  along  with 
him  in  several  transactions,  became  bankrupt  also. 

It  was  agreed  between  the  creditors  and  the  bankrupts, 
that  the  bankrupts  should  convey  and  make  over  all  their 
estates  real  and  personal,  to  the  appellants,  as  trustees  for  the 
whole  creditors,  towards  payment  of  their  debts,  which  was 
done  accordingly. 

Amongst  the  creditors  was  Colonel  Francis  Charteris,  now 
deceased,  who  appeared  and  claimed  as  a  creditor  of  Mr 
Lowis,  by  two  heritable  bonds,  one  for  £3745,  4s.  4d.,  and 
the  other  for  £1000,  upon  which  bonds  he  had  taken  no  in- 
feftment  for  many  years,  till  the  bankruptcy  came  to  be  dis- 
covered; but  then,  the  appellants  alleged,  the  infeftments 
were  taken  with  the  view  of  establishing  in  him  a  preference 
for  his  debts,  in  prejudice  of  all  the  other  creditors,  whose 
debts  were  secured  by  personal  bonds  only. 

The  claim  lodged,  amounted,  principal  and  interest,  to  the 
sum  of  £6000,  which  made  it  necessary  for  the  appellants 
to  investigate  the  grounds  of  it.  Upon  doing  which,  they 
found  that  Mr  Lowis  never  borrowed  or  received  one  shilling 
from  Colonel  Charteris, — that  the  foundation  and  origin  of 
the  whole  claim  was,  the  misfortune  of  losing  about  £200  at 
gaming,  for  which  he  gave  his  note  or  bill,  which  came  into 
the  hands  of  Mr  Charteris,  and  that  Mr  Lowis,  fearing  the 
consequence  of  having  the  matter  discovered  to  his  father, 
was  induced  to  grant  new  bills,  notes,  bonds,  &c,  for  such 
money  forbearance,  &c,  till,  by  frequent  renewal  of  securities, 
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with  accumulations,  and  usurious  exactions,  the  Colonel  ob-        1734. 
tained  the  two  heritable  bonds  in  question.  mureat,  &c. 

The  appellants  brought  an  action  against  the  Colonel  to  have    CHAR*ERIg 
these  bonds  and  securities  set  aside  and  declared  void,  as  being         &c 
obtained  by  imposition,  and  without  valuable  consideration. 

The  appellants  also  superadded  another  action,  founded  on 
the  statute  of  12th  Queen  Anne,  against  usury. 

Separately,  it  was  contended  by  the  appellants  under  the 
Act  concerning  notour  bankrupts,  "That  all  bonds  upon 
"  which  infeftment  may  follow,  granted  by  the  said  bankrupt, 
"  should  only  be  reckoned  as  to  this  case  of  bankruptcy,  to  be 
"  of  the  date  of  the  sasine  lawfully  taken  thereon."  And, 
that  in  virtue  of  this  Act,  the  Colonel's  infeftments  were  void, 
because  his  heritable  securities  must  be  considered  as  of  the 
date  of  the  sasines,  and  these  having  been  taken  within  sixty 
days  of  bankruptcy,  were  consequently  void,  and  therefore 
he  could  have  no  preference  in  virtue  thereof.  Further,  that 
the  bonds  were  granted  in  security  of  prior  debts. 

The  Lord  Ordinary,  after  condescendence  and  production 
of  documents,  pronounced  an  interlocutor,  finding  "  That  Feb.  10,  mi. 
u  both  the  said  bonds  bearing  date  so  many  years  before  Mr 
"  Lowis*  bankruptcy  fell  under  the  Act  1696,  in  regard  the 
"  infeftments  were  not  taken  till  within  sixty  days  of  Mr 
iC  Lowis  becoming  bankrupt,  reserving  to  the  creditors  to  be 
"  heard  how  far  the  bonds  were  reducible  otherwise,  and  that 
"  they  were  usurious  and  illegal." 

On  reclaiming  petition  the  Court  adhered.  June  19,  mi. 

On  a  further  production  of  documents  with  a  reclaiming 
petition,  the  Court  found  that  some  of  the  old  bonds  for 
which  the  heritable  bonds  had  been  replaced,  were  granted 
for  onerous  causes,  and  that  two  heritable  bonds  were  merely 
corroborative  securities,  and  consequently  to  the  extent  of  the 
said  sums,  fell  under  the  description  of  the  said  Act  1696. 

The  cause  coming  before  the  Lord  Ordinary,  his  Lordship 
reduced  the  two  infeftments,  and  decerned,  reserving  to  the 
appellants  any  objections  to  the  bonds  themselves  on  which 
these  infeftments  followed.* 


*  The  grounds  on  which  the  Court  went  in  this  part  of  the  case 
which  was  not  appealed,  were,  "  That  an  heritable  bond  for  money 
borrowed,  granted  long  before  the  bankruptcy,  if  infeftment  is  not 
taken  till  after,  or  within  sixty  days  of  the  bankruptcy,  falls  under 
the  Act  1696."—  Vide  Elchies,  vol.  i,  "Bankrupt"  No.  5. 
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Thereafter  the  appellants  insisted  in  their  second  action  on 
Murray,  &c.  the  ground  of  usury,  and  sought  to  have  these  bonds  set  aside 
on  that  ground,  because  more  than  5  per  cent,  had  been 
charged  and  taken,  and  that  usury  was  exacted  and  taken 
by  the  Colonel,  by  his  charging  and  receiving  double  interest 
for  several  years,  upon  £500,  under  cover  of  double  securi- 
ties, and  that,  therefore,  his  bonds  should  be  declared  void. 
They  also  alleged,  that  the  bonds  were  not  onerous,  and  that 
they  did  not  instruct  their  onerous  causes. 

The  Colonel  having  died,  the  action  was, revived  against 
the  respondent,  Mr  Charteris. 

The  Lord  Ordinary  reported  the  case  to  the  Court,  and 
Nov.  16^  1782.  the  Court,  of  this  date,  found  "  the  documents  adduced  for 
"  instructing  usury,  not  relevant,  and  find  the  bonds  in  ques- 
"  tion  sufficiently  prove  their  onerous  causes  without  the  ne- 
"  cessity  of  farther  astriction."  On  reclaiming  petition,  the 
Court  adhered  to  the  first  part  of  the  interlocutor  in  reference 
to  usury ;  but  found  "  that  the  narratives  of  the  bonds  in 
"  question  did  not  sufficiently  instruct  the  onerous  causes  of 
Feb.  21, 1733.  "  the  said  bonds."  The  respondents  reclaimed  against  the 
interlocutor,  and  the  Court  was  pleased  to  alter  the  last  inter- 
locutor, and  to  adhere  to  their  interlocutor  of  15th  November, 
finding  "  the  bonds  in  question  sufficiently  prove  their  onerons 
IC  causes,  without  the  necessity  of  farther  astriction." 

The  appellants  reclaimed  against  this  interlocutor,  but  the 
Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 


Jau.  11,  1733. 


July  6,  1733. 


Journals  of 
the  House 
of  Lords. 


After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  That  the  former 
part  of  the  said  interlocutor  of  the  15th  November  1732, 
whereby  the  Lords  of  Session  found  the  documents 
adduced  for  instructing  usury  not  relevant,  be,  and  the 
same  are  hereby  affirmed ;  but  that  the  latter  part  of 
the  same  interlocutor,  finding  the  bonds  in  question, 
sufficiently  prove  their  onerous  causes,  without  the  ne- 
cessity of  further  astriction,  be,  and  is  hereby,  reversed. 
And  it  is  further  ordered  and  adjudged,  That  the  said 
interlocutor  of  the  11th  January  1833,  whereby  the 
Lords  of  Session  adhered  to  the  first  part  of  their  former 
interlocutor,  but  found,  that  the  narrative  of  the  bonds 
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in  question  do  not  sufficiently  astrict  the  onerous  causes  of 
the  said  bonds,  be,  and  is  hereby  affirmed,  with  this  hurray,  &c. 
addition,  videlicit,  "  without  some  further  proof  thereof,  v- 

"  by  circumstances  or  otherwise."  And  it  is  also  ordered 
and  adjudged,  That  the  said  interlocutor  of  21st  Feb- 
ruary 1733,  whereby  the  Lords  of  Session  adhered  to 
their  interlocutor  of  15th  November  1732,  finding  the 
bonds  in  question  sufficiently  prove  their  onerous  causes, 
without  the  necessity  of  further  astriction  ;  and  the  said 
interlocutor  of  6th  July  last,  adhering  to  the  said  inter- 
locutor of  21st  February  1733,  be,  and  are  hereby, 
reversed. 

For  the  Appellants,  Rob.  Dundas,  J.  Strange,  A.  Hume 

Campbell. 

For  the  Respondents,  Dun.  Forbes,  W.  Murray. 


[Fraser's  Domestic  Relations,  Vol.  i.,  p.  208.] 


1741. 


Mary  Dalrymple  (formerly  Gainer), 
wife  of  Captain  James  Dalrymple, 
Helen,  Elizabeth,  Mary,  and  Jean, 
their  lawful  Children, 


DALRYMPLE, 
&C. 
V, 

Appellants ;     dalrymple. 


Captain  James  Dalrymple,  .  Respondent. 

House  of  Lords,  22d  March  1741. 

Marriage — Constitution. — A  declarator  of  marriage  was  raised 
by  the  appellant,  on  the  ground  that  the  appellant  had  been 
legally  married  to  the  respondent,  at  least,  that  by  cohabitation 
as  man  and  wife,  and  acknowledgment  as  such,  she  was  entitled 
to  that  status,  and  his  children  to  the  status  of  lawful  born 
children.  Held,  that  she  had  not  proved  a  lawful  marriage, 
and  that  the  cohabitation  in  this  case  was  not  relevant  to  infer 
marriage. 

This  was  an  action  of  declarator  of  marriage  and  legiti- 
macy, raised  by  the  appellant,  Mary  Dalrymple,  against  the 
respondent,  on  the  ground  that  she  was  lawfully  married  to 
him  at  Kilkenny,  Ireland,  at  least,  on  the  ground  of  cohabita- 
tion as  man  and  wife,  and  also,  that  the  respondent  had 
owned  and  acknowledged  her  as  his  lawful  wife. 

Her  statement  was,  that  the  respondent,  a  Captain  in  the 
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Earl  of  Rothes*  regiment,  then  in  Ireland,  intermarried  with 
her  when  she  was  scarce  fifteen  years  of  age,  and  from  that 
time,  1724,  they  lived  and  cohabited  together  as  husband  and 
wife,  in  the  most  affectionate  manner,  and  the  appellant  bore 
the  respondent  seven  children,  who  were  all  baptized  as  his 
lawftd  children,  and  entered  as  such  in  the  parish  register  of 
baptisms ;  four  of  them  were  held  up  by  the  respondent  him- 
self as  sponsor,  at  the  time  of  baptism,  according  to  the  custom 
of  the  Church  of  Scotland,  and  two  of  them,  that  died  at 
Gibraltar,  were  buried  in  the  church  there,  and  entered  in 
the  register  of  burials,  as  the  lawful  children  of  the  respond- 
ent, and  the  appellant,  Mary,  his  wife. 

The  regiment  to  which  the  respondent  belonged,  being 
ordered  to  Gibraltar,  the  respondent  went  thither,  and  soon 
after  his  arrival  wrote  for  the  appellant  to  come  to  him,  with 
her  daughter,  the  appellant^  Helen,  their  only  child.  She  went 
accordingly  to  Gibraltar,  and  was  received  by  the  respond- 
ent with  great  affection,  and  carried  by  him  to  his  house, 
where  they  openly  lived  and  cohabited  together  as  husband 
and  wife,  till  1736,  being  ten  years.  During  all  this  time 
the  appellant  had  the  sole  management  and  direction  of  the 
family,  and  he  behaved  to  her,  and  she  was  treated  on  all 
occasions  as  his  wife. 

In  1736,  the  respondent  obtained  leave  to  go  to  Scotland, 
and  having,  together  with  the  appellant  (then  pregnant),  and 
their  four  children,  embarked  for  England,  they  arrived  in 
London.  There  they  lived  and  cohabited  together  for  some 
time,  and  were  visited,  and  owned  as  such  by  the  respondent's 
relations  and  acquaintances. 

Some  time  afterwards,  the  respondent  removed  to  Scot- 
land, and  during  his  absence  there,  she  gave  birth  to  another 
child,  who  was  baptized  as  the  lawful  child  of  the  respond- 
ent, his  nephew  standing  as  sponsor. 

In  April  1737,  the  respondent  wrote  for  the  appellant  to 
come,  with  her  children,  to  Scotland.  She  came  to  Scot- 
land accordingly ;  but  soon  after  their  arrival  in  Leith,  the 
respondent  entirely  withdrew  from  her  all  that  support  which 
he  had  formerly  given,  and  withdrew  also  from  her  society, 
and  attempted  to  entrap  her  into  a  disclaimer  of  her  mar- 
riage. 

The  respondent's  statement  was,  that  having  gone  to 
Ireland  to  attend  his  duty  with  his  regiment,  he  met  Mary 
Gainer  at  a  tavern  in  Dublin.  She  went  with  him  to  the 
barracks  at  Kingsale,  where  the  regiment  then  was ;  and  the 


CASES  ON  APPEAL  FROM  SCOTLAND.       673 

regiment  afterwards  removing  to  Kilkenny,  she  went  there        1741. 
also,  and  there  she  was  delivered  of  the  appellant,  Helen.    She  DALRrMPLE~ 
then  went  with  him  to  Gibraltar  in  1727,  and  from  that  time         &c* 

V. 

to    1736,  the  appellant  only  lived  with  him  as  his  house-   dalrmiple. 
keeper,  and  had  to  him  several  children. 

The  appellant  returned  with  him  to  England.  He  left  her 
in  London,  and  she  followed  him  to  Scotland.  He  then  was 
obliged,  upon  seeing  her  taking  upon  her  his  name,  and  the  cha- 
racter of  lawful  wife,  to  separate  himself,  offering,  at  sametime, 
to  provide  for  her  and  her  children,  as  his  natural  children. 

The  respondent  married  a  lady  of  fortune,  whereupon  the 
appellant  came  to  Scotland,  and  brought  the  present  action 
of  declarator. 

After  various  procedure,  in  which  a  proof  was  allowed,  and 
the  appellant  failed  to  obtemper,  in  some  respects,  the  commis- 
sion for  proving  allowed  to  her,  which  was  renewed,  the  com- 
missaries at  last  refused  to  renew  it,  and  this  having  been 
brought  before  the  Court  of  Session,  their  Lordships  adhered. 
The  commission  issued  was  to  prove  the  marriage  or  cohabita- 
tion in  Ireland,  and  elsewhere,  and  the  facts  of  acknowledg- 
ment. The  Commissaries  finally  pronounced  this  interlocutor :  March  6»  1740. 
"  Having  considered  the  proofs  on  both  sides,  find  that  the 
"  facts  and  circumstances  proved  in  behalf  of  the  appellants, 
"  were  not  relevant  to  infer  marriage ;  and,  therefore,  absolved 
"  the  respondent  simpliciter  from  their  process,  and  ordered  the 
"  appellant,  Mary,  the  mother,  for  the  future  to  desist  from 
"  using  the  respondent's  name,  and  giving  herself  out  to  be 
"  his  wife,  reserving  to  the  respondent  to  insist  upon  the 
u  conclusion  of  his  libelled  summons  at  any  time  thereafter, 
"  as  accords.1* 

Against  the  interlocutors  of  the  commissaries,  as  well  as  the 
interlocutors  of  the  Court  of  Session,  approving  of  the  inter- 
locutors of  the  commissaries,  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — 1st,  After  twelve  years  open 
cohabitation,  and  the  birth  of  seven  children  during  that 
time,  who  were  all  offered  in  baptism  by  the  respondent  him- 
self, or  some  of  his  nearest  and  most  creditable  relations,  and 
all  acknowledged  by  the  respondent  as  his  legitimate  children, 
no  Court  ought  to  set  aside  such  a  marriage,  and  thereby 
bastardize  the  issue  procreated  between  the  parties,  without 
giving  each  all  the  opportunities  of  making  good  their  several 

*  This  had  reference  to  an  action  for  defamation,  raised  by  the 
respondent,  at  sametime,  against  the  appellant. 
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claims ;  the  wife,  of  the  lawfulness  of  her  marriage,  and  the 
children  of  the  legitimacy  of  their  birth. 

2d,  That  the  commission  for  examining  witnesses  to  prove 
the  marriage,  which  was  awarded  on  the  30th  of  May,  was 
made  returnable  from  the  several  places  within  England  and 
Ireland,  by  the  17th  September,  and  from  Gibraltar  and  Port- 
mahon  by  the  1st  November  following,  within  which  time  it 
was  impossible,  in  common  reason,  to  complete  the  proof,  and 
it  was  therefore  unreasonable  to  circumscribe  the  appellants 
in  that  respect,  because  many  of  their  most  material  witnesses 
were  then  dispersed  in  several  parts  of  the  world.  And,  under 
such  circumstances,  it  is  the  most  cruel  thing  imaginable  to  de- 
clare a  marriage  null,  after  seventeen  years,  and  to  bastardize 
all  the  children  born  of  it,  because  they  are  not  able  to  finish, 
from  foreign  parts,  the  proof  of  the  actual  marriage  of  their 
parents,  within  the  space  of  three  months. 

3d,  Although  there  was  an  application  made  to  the  com- 
missaries, for  an  interim  aliment  to  the  appellant,  Mary,  and 
a  constant  aliment  to  the  other  appellants,  which  both  are  by 
law  entitled  to,  especially  children,  whom  the  respondent 
allows  to  be  his,  yet  they  never  thought  fit  to  take  the  least 
notice  of  so  just  a  request. 

Pleaded  for  the  Respondent. — The  appellant,  though  she 
pretended  she  was  actually  married  to  the  respondent  before 
they  had  any  intercourse  together,  yet  forgot  the  time  or 
day  of  her  marriage,  for  in  her  libel  she  did  not  fix  the  day 
of  her  marriage,  nor  the  month,  nor  the  year ;  nay,  when 
she  was  directed  by  the  Court  to  fix  the  day,  she  delayed 
several  months  doing  it,  and  when  she  named  a  day,  she 
named  first  March  1724,  then  August  1724,  and  at  last  the 
27th  of  that  month.  But  even  this  is  not  only  not  proved, 
but  is  contradicted  by  express  facts;  for,  as  the  appellant 
insists  she  had  no  communication  with  the  respondent  till 
after  her  marriage,  it  is  expressly  proved  she  lived  with  him 
in  the  barracks  at  Kingsale,  from  whence  the  regiment  went 
to  Kilkenny  in  June  1724  (before  the  time  of  the  pretended 
marriage),  so  that  the  appellant  and  respondent's  cohabita- 
tion was,  at  least,  twelve  months  before  the  time  fixed  to 
the  pretended  marriage. 

Besides,  the  appellant  pretends  the  first  intimacy  the 
respondent  and  she  had  together,  was  subsequent  to  her  mar- 
riage, and  that  the  appellant,  Helen,  her  eldest  daughter 
was  born  in  July  after  the  marriage,  that  must  be  July  1725; 
now,  it  is  proved  the  appellant,  Helen,  was  born  within  six 
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weeks  after  the  regiment  removed  from  Kingsale,  which  was 
in  June  1724,  and  thereupon  in  July  Helen  must  have  been 
born. 

The  appellant,  in  her  libel,  says,  that  she  was  married  by 
Mr  Martin  Archer,  afterwards  by  a  doctor  of  the  surname  of 
Martin.  If  the  appellant  could  have  proved  her  marriage, 
she  might  have  done  so  under  the  commission  allowed  for  that 
purpose. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby,  affirmed. 

For  the  Appellants,  Alex.  Lockfiart,  A  I.  Forrester. 

For  the  Respondent,  Win.  Hamilton,  Wm.  Murray. 
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DALRYMPLE, 

&C. 

V. 

DULRTMPLE. 


[Fraser's  Domestic  Relations,  Vol.  i.,  p.  666.] 

Appellant ; 


1742. 


Janet  Stedman,  wife  of  James  Stedman 
of  Kinross,         .  ... 


8TEDMAW 

V. 
STEDMAN. 


James  Stedman  of  Kinross, 


.     Respondent. 


House  of  Lords,  6th  May  1742. 

Divorce — Remissio  Injuria. — Though  a  husband,  who  raises 
an  action  of  divorce  against  his  wife,  on  the  ground  of  adultery, 
does  not  withdraw  himself  from  his  house,  where  his  wife 
chooses  to  remain,  after  the  summons  is  served  on  her,  but  eats 
and  sleeps  separately,  under  the  same  roof,  he  is  not  held  to 
cohabit  with,  or  to  be  reconciled  to  her,  so  as  to  raise  the  plea 
of  remissio  injuria  as  a  bar  to  the  action ;  and,  therefore,  that 
plea  was,  in  this  case,  repelled. 

An  action  of  divorce  on  the  ground  of  adultery,  was  raised 
by  the  respondent  against  the  appellant,  his  wife,  setting 
forth  that  he  had  been  recently  informed,  and  had  the  greatest 
reason  to  believe,  that  his  wife  had  for  several  years  been 
guilty  of,  and  had  committed  acts  of  adultery  with  Charles 
Coupar,  sheriff-clerk  of  Kinross,  who  had  regularly  every 
Sunday  morning,  after  he  had  gone  to  church,  come  to  his 
house  and  had  connection  with  his  wife.  It  was  also  men- 
tioned, that  criminal  familiarities  with  Mr  Coupar  were  said  to 
have  taken  place  in  the  most  public  places. 

Upon  hearing  this,  the  respondent  stated  that  he  thought 
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1742.        it  proper  to  withdraw  from  her  bed ;  and  soon  after  he  insti- 
STBDMAN     tuted  his  action  of  divorce  before  the  Commissaries  of  Edin- 
*>•  burgh.     The  libel  set  forth  the  acts  of  adultery,  at  particular 

times  and  places.     The  appellant  was  served  with  the  sum- 
mons on  14th  July  1741. 

In  defence  the  appellant  appeared  (on  2d  August),  and 
pleaded,  That  since  she  had  been  summoned,  at  least  since 
the  respondent  had  received  the  information  that  moved  him 
to  institute  the  suit,  he  had  cohabited  with  the  appellant,  and 
entertained  her  in  his  house,  which  she  insisted  was  a  suffi- 
cient bar  in  law  to  the  action,  as  it  implied  a  reconciliation, 
or  remissio  injuria.  It  was  answered  for  the  respondent, 
That,  though  she  still  lived  with  him  under  the  same  roof,  yet, 
they  had  separate  beds/  and  that  cohabitation  only,  or  sleep- 
ing under  the  same  roof,  could  not  imply  remission  of  the 
offence. 

The  respondent  was  allowed  a  proof  of  his  libel,  and  the 
appellant  liberty  to  prove  her  defence. 
Aug.  19, 1741.  On  the  representation  against  this  interlocutor,  she  insisted, 
that  the  cohabitation  itself,  that  is,  living  together  in  the  same 
house,  after  the  suit  commenced,  was  a  passing  from  the 
action ;  and  that  this  was  sufficient,  without  carnal  conversa- 
tion, and,  therefore,  desiring  leave  to  bring  proof  of  their 
cohabitation  since  citation  ;  but  the  Commissaries  adhered  to 
their  former  interlocutor,  and  repelled  the  defence  pro- 
poned. 
Sept.  7, 1741.  Afterwards  the  appellant  presented  a  petition,  offering  to 
prove,  That  after  the  false  information  received  by  the  respond- 
ent, of  her  alleged  guilt,  he  was  perfectly  reconciled  to  her, 
owned  and  treated  her  in  every  respect  as  a  wife,  intrusted  her 
with  the  management  of  his  family ;  that  they  were  frequently 
in  private  by  themselves,  both  night  and  day ;  that  he  was  in 
the  room  with  her  in  private  by  themselves,  while  she  was  in 
naked  bed,  with  the  door  shut  upon  them,  and  that  after  the 
summons  was  executed  he  was  in  naked  bed  with  the  appel- 
lant. Answers  having  been  given  to^this  petition,  the  Corn- 
Sept  16, 1741.  missaries  pronounced  this  interlocutor  :  "  In  regard  the  defence 
"  of  reconciliation  was  laid  so  strong  in  the  petition,  as  to  ex- 
"  elude  the  libel,  they,  before  answer,  allow  the  appellant  to 
"  prove  her  defence  as  laid ;  and  allow  the  respondent  a  con- 
"  junct  probation  ;  and  supersede  taking  proof  of  the  libel  till 
"  the  proof  of  the  defence  was  concluded." 

The  proof  was  accordingly  taken.  It  seemed  to  amount  to 
this,  1st,  That  the  appellant  and  respondent  lived  in  the 
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Barae  house,  and  slept  under  the  same  roof,   for  sometime        1742. 
after  the  summons  of  divorce  was  served,  though  they  did     STbdman 
not  eat  together,  but  separately,  and  lay  in  different  beds.     nm^kfl 
2d,  That  the  respondent  was  sometimes  seen  to  go  into  the 
appellant's  room ;  and  they  were  sometimes  seen  talking  to- 
gether in  the  shop  and  bedchamber,  sometimes  in  friendly 
manner — sometimes  not.     3d,  That  the  appellant  sold  in  the 
shop,  which  the  respondent  kept,  sugar,  for  which  she  received 
the  money.     And  one  witness  said,  that  going  in  once  to  the 
respondent's  house,  she  saw  the  respondent  sitting  on  the  side 
of  his  bed,  while  she  was  in  it.     Two  witnesses  (servants) 
stated  in  evidence,  facts  and  circumstances  that  led  to  the 
conclusion,  that  carnal  connection  had  taken  place.     One 
had  seen  the  "  respondent  lying  above  the  appellant." 

On  the  other  hand  it  was  alleged,  that  this  testimony  could 
not  be  relied  on,  and  was  contradicted  by  every  other  article 
of  evidence,  and  the  whole  tenor  of  the  proof  as  led.  It  was 
proved,  in  particular,  at  that  very  time,  that  the  respondent 
and  appellant  were  both  in  a  very  different  frame  of  mind 
towards  each  other. 

The  commissaries  thereafter  found,  "  that  the  defence  of 
u  reconciliation  was  not  proved,  and  therefore  repelled  the  Dec.  4,  mi. 
u  said  defence,  and  allowed  the  respondent  to  prove  his  libel, 
"  and  allowed  the  appellant  a  conjunct  probation,  as  to  all 
"  facts  and  circumstances  that  may  exculpate,  and  granted 
"  diligence." 

The   appellant  brought   an   advocation   to  the  Court  of  Jan.  5, 1742. 
Session.     The  Lords,  qn  the  report  of  the  Lord  Ordinary, 
refused  the  bill.      And  on   reclaiming  petition   the   Court  Jan.  22, 1742. 
adhered,  and  remitted  the  cause  to  the  commissaries. 

The  Commissaries  ordered  a  proof  of  the  libel,  where- 
upon the  appellant  brought  a  second  advocation ;  the  Lords  . 
remitted  again  to  the  Commissaries  to  proceed  with  the  proof 
in  the  action  of  divorce,  and  with  instructions  to  supersede 
the  appellant's  proof  of  alleged  subornation,  till  that  proof 
was  completed. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Pleaded  for  the  Appellant. — 1st,  As  the  charge  upon  the 
appellant  was  laid  in  so  very  general  and  uncertain  a  man- 
ner, that  it  was  morally  impossible  any  person  could  bring 
proof  of  facts,  that  inferred  a  negative  of  the  charge ;  and  as 
the  appellant  had  full  proof  of  some  practices  used  to  suborn 
witnesses  against  her,  she  could,  without  any  admission  of 
guilt,  rely  upon  the  legal  defence  of  reconciliation  or  remissio 
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injuria ;  and  from  her  relying  on  that  defence,  it  was  not  to 
'  be  inferred  that  her  innocence  did  not  afford  a  sufficient  de- 
fence, bat  that  the  contrivance  of  her  enemies  had  rendered 
a  defence,  founded  on  her  innocence,  almost  impracticable. 

2d,  The  Commissaries  and  the  Lords  of  Session  ought  to 
have  found  the  remissio  injuria  sufficiently  proved,  as  the 
evidence  of  the  facts  upon  which  it  is  founded  would,  in 
another  case,  have  been  sufficient  to  convict  either  of  the 
married  persons  of  a  criminal  conversation. 

3d,  The  Court  ought  to  have  allowed  the  appellant  to 
prove  the  practices  used  to  suborn  some  persons  to  become 
witnesses  in  the  cause. 

Pleaded  for  the  Respondent — The  plea  of  remissio  injuria 
set  up  by  the  appellant  at  the  very  time  the  respondent  was 
commencing  and  carrying  on  the  suit,  is  in  itself  most  im- 
probable, unsupported  by  any  credible  proof,  and  inconsistent 
with  what  was  proved  by  witnesses  of  undoubted  veracity; 
and,  from  the  manner  in  which  it  was  first  proposed,  after 
the  defence  of  cohabitation,  though  twice  insisted  upon,  had 
been  over-ruled,  seems  plainly  to  have  been  an  after-thought 
of  which  the  appellant  was  not  apprised  at  the  time  she  first 
appeared  in  this  action. 

2d,  Her  application  to  the  Court  for  liberty  to  bring  proof 
of  several  allegations,  relative  to  the  subornation  and  corrupt- 
ing of  witnesses,  was  only  resorted  to  for  the  purpose  of 
delay,  and  was  in  itself  without  foundation. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be,  and 
the  same  are  hereby  affirmed. 

For  the  Appellant,  Alex.  Lockhart,  W.  Murray. 
For  the  Respondent,  Wm.  Hamilton,  C.  Erskine. 


Wm.  Weir,  Esq.  of  Waygateshaw,  .         Appellant; 

Arthur  Naismith,  John  Syme,  Charles  i 

Hamilton,  Wm  Cullen,  Jas.  Hamil-  >     Respondent*. 
ton,  William  Allan,  and  Others,         ) 

House  of  Lords,  3d  March  1743. 

Riot — Damages — Magistrates  op  Burgh. — At  a  time  of  fkmine, 
when  meal  was  scarce,  a  riot  took  place  in  the  burgh  of  Hamil- 
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ton,  whereby  the  appellant's  granaries  were  broken  into,  and  1742. 
his  meal  carried  off:  Held  the  magistrates,  William  Cullen  WBlR 
and  Charles  Hamilton,  not  liable  to  make  good  the  damages,  *•    . 

having  not  had  any  accession  to,  or  connivance  with,  the  rioters, 
but  having  done  all  in  their  power  to  prevent  it :  reversed  in 
the  House  of  Lords,  and  held  them  liable  as  having  failed  and 
neglected  to  perform  their  duty,  and  connived  at  the  said  riot. 
Also  held  William  Allan  and  some  others  liable  as  havkig  taken 
a  part  in  the  riot.     Quoad  ultra  affirmed. 

In  1740,  at  a  time  of  a  famine  in  Scotland,  when  meal  was  Nov.  7, 1740. 
scarce  and  sold  at  a  very  high  price,  the  appellant  was  sus- 
pected of  keeping  up  his  meal  in  order  to  obtain  high  prices  for 
it ;  and  the  inhabitants  of  Hamilton,  incensed  by  their  priva- 
tions, assembled  in  a  riotous  manner,  and  went  in  a  body, 
with  arms,  horses,  and  carts,  to  the  appellant's  house,  near 
Hamilton,  broke  open  his  granaries  and  storehouses,  and 
carried  off  a  large  quantity  of  meal,  to  the  extent  of  101 
bolls  15  pecks. 

The  appellant,  therefore,  brought  the  present  action  of 
spulzie,  oppression,  and  damages,  before  the  Court  of  Session, 
against  a  number  of  persons  named,  who  were  active  in  the 
spulzie,  as  also  against  the  respondents,  Arthur  Naismith, 
John  Syme,  William  Cullen,  and  Charles  Hamilton,  magis- 
trates and  councillors  of  the  said  burgh. 

William  Cullen  and  Charles  Hamilton  were  the  magis- 
trates of  the  burgh  of  Hamilton  for  the  year  1740 ;  and  John 
Syme  and  Arthur  Naismith  were  the  former  magistrates,  and 
then  councillors  of  the  burgh. 

It  was  stated,  in  his  libel  against  the  magistrates,  that 
though  apprized  of  the  riot,  they  took  no  effectual  means  to 
quell  the  tumult,  or  to  protect  the  pursuer's  property ;  and  it 
was  further  alleged,  that  they  were  the  abettors  of  the  violence 
committed,  at  least,  that  they  connived  at  these  unlawful  pro- 
ceedings. 

The  Court,  after  proof,  pronounced  an  interlocutor,  finding 
the  whole  parties  concerned  in  the  riot  liable,  and  as  to  the 
respondents  above  named  (the  magistrates,  &c),  "  Find  it  not  Jan.  21, 1742. 
u  proven,  that  Arthur  Naismith,  writer  and  late  bailie  in  Hamil- 
u  ton,  John  Syme,  late  bailie  there,  or  William  Allan,  servant 
u  to  the  said  Arthur  Naismith,  also  defenders  libelled  against, 
u  were  anyways  accessary  to,  or  concerned  in  raising  or  carry- 
u  ing  on  the  said  riot  or  spulzie ;  but,  on  the  contrary,  find 
a  it  proven,  that  the  said  Arthur  Naismith  and  John  Syme 
"  were  noways  accessory  to,  or  concerned  in  the  said  tumult, 
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Feb.  6, 1742. 


Journals  of  the 
House  of 
Lords. 


"  but  rather  endeavoured  to  discourage  the  same ;  and  that 
"  their  respective  horses,  and  the  carts  of  the  said  Arthur  Nais- 
"  mith  were,  by  force  and  violence,  carried  off  by  the  mob,  to 
"  the  pursuer's  house,  and  that  William  Allan,  servant  to  the 
H  said  Arthur  Naismith,  though  proven  to  have  been  present 
"  with  the  said  mob,  yetr  was  necessarily  there  attending 
u  his  master's  horses  and  carts,  and,,  therefore,  assoilzie  the 
"  said  Arthur  Naismith,  John  Syme,  and  William  Allan, 
u  simpliciter,  from  the  whole  articles  of  the  libel.     And  also 
"  find  it  not  proven,  that  William  Cullen  and  Charles  Haroil- 
"  ton,  defenders,  magistrates  of  Hamilton  at  the  time  fore- 
a  said,  had  any  accession  to,  or  concern  with  the  mob,  but, 
u  on  the  contrary,  did  all  in  their  power  to  prevent  the  same, 
"  and  to  discharge  the  duties  of  their  office,  so  far  as  the 
"  nature  and  circumstances  of  the  case  would  admit,  and 
u  followed  out  the  pursuer's  own  direction,  with  relation  to 
"  the  management  of  the  mob,  and  in  doing  what  they  could 
"  to  secure  his   meal,  or  the  value  thereof.     And>  therefore, 
u  assoilzie  them  likewise  from  the  libel." 

On  reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  appellant  brought  the  pre- 
sent appeal,  contending,  as  to  Naismith  and  Syme,  that  they 
must  be  considered  as  abettors  of  the  violence,  their  horses, 
and  carts,  and  servants  being  present;  as  to  Cullen  and 
Hamilton,  that  they  had  failed  in  their  duty  as  magistrates, 
and  for  this  neglect  and  failure  in  the  performance  of  their 
duty,  they  ought  to  be  held  liable. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  That  so  much  of 
the  said  interlocutors  as  relates  to  William  Cullen  and 
Charles  Hamilton,  late  magistrates  of  the  town  of  Hamil- 
ton, and  to  the  respondent,  William  Allan,  be  reversed ; 
and  that  so  much  of  the  said  interlocutors  whereby  it  is 
found,  u  That  the  appellant  is  liable  to  the  respondents, 
"  Naismith  and  Syme,  in  their  expenses,"*  be  also  re- 
versed ;  and  it  is  hereby  declared,  That  the  said  William 
Cullen  and  Charles  Hamilton  did  not  perform  the  duties 
of  their  respective  offices,  by  endeavouring  to  prevent 
or  suppress  the  riot  and  spulzie  mentioned  in  the  said 
appeal,  but  totally  neglected  the  same,  and  connived  at 
the  said  riot  and  spulzie :  and  it  is,  therefore,  further 
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ordered  and  adjudged,  that  the  said  William  Cullen  and  1742. 
Charles  Hamilton  are  conjunctly  and  severally  liable  to  WE1B 
the  appellant  in  the  present  action  of  spulzie  for  the  »• 

avail  and  worth  of  the  whole  quantity  of  meal  specified 
in  the  said  interlocutor  of  the  21st  January,  and  also  in 
the  whole  expenses  of  process  in  the  said  Court  of 
Session ;  and  that  the  said  William  Allan  was  accessory 
to,  and  concerned  in  the  said  riot  and  spulzie,  and  is 
liable  to  the  appellant  in  the  said  action  of  spulzie  for  the 
avail  and  worth  of  the  whole  quantity  of  meal  specified 
in  the  said  interlocutor  of  the  21st  of  January,  and  also 
in  jthe  whole  expenses  of  this  process  in  the  said  Court 
of  Session ;  and  it  is  further  ordered  and  adjudged,  that 
all  the  other  parts  of  the  interlocutors  complained  of  by 
the  said  appeal  be  affirmed ;  and  it  is  also  ordered,  that 
the  Court  of  Session  do  give  the  necessary  and  proper 
directions  for  carrying  this  judgment  into  execution. 

For  the  Appellant,  Rob.  Craigie,  W.  Murray. 
For  the  Respondents,  Wm.  Nicoly  Wm.  Hamiltion. 

Note. — Unreported  in  the  Court  of  Session. 


[Elchies.     Prov.  to  Heirs,  No.  7.]  1744. 


Thomas  Watson,  W.S.,  Trustee  for,  and-|  WA™K» &c 


Adjudger  from,  the  Apparent  Heir  of 
Hamilton  of  Redhouse,  and  the  other 
Creditors, 


►   Appellants; 


9LAU,  &C. 


Thomas  Glass,  and  the  other  Children  of "| 

the  deceased  Mr  Adam  Glass  and  Helen  V  Respondents. 
Hamilton,  his  wife,  and  Others,       .         .  J 

House  of  Lords,  5th  December  1744. 

Tailzie — Clause,  Provision  to  Daughters — Obligation — 
"Heirs  Female." — An  entail  bounjl  the  heirs  of  entail  "to 
"  pay  his  daughters  and  heirs  female,"  1 0,000  merks.  The  entailer 
had  only  one  daughter,  and  his  son,  who  had  succeeded  under 
the  entail,  having  fallen  into  debt,  his  trustee  objected  to  pay 
this  provision,  on  the  ground  that  it  was  conceived  only  in 
favour  of  such  daughter  as  should  succeed  as  "  heir  female." 
Held  her  entitled  to  the  provision,  and  affirmed  in  the  House  of 
Lords. 
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watson,  &o.  entered  into  a  post-nuptial  contract  of  27th  September  1681, 
v-  .        whereby  he  agreed  to  infeft  the  said  Agnes  Birnie  in  the 

GLASS,  &C.  •/  ©       •  © 

estate  of  Bedhouse,  for  her  life,  and  remainder  to  the  heirs  of 
the  marriage  in  fee.  By  another  clause  in  the  said  marriage 
contract,  he  bound  himself  to  employ  the  portion  agreed  to  be 
paid  by  his  wife's  father,  investing  it  in  land,  and  to  take  the 
securities  thereof  to  himself,  and  his  said  spouse,  in  liferent, 
and  to  the  heirs  of  the  marriage  in  fee,  which  sum,  the  said 
Sir  Andrew  Birnie  (his  wife's  father),  thereby  obliged  himself 
to  pay  to  the  said  Captain  Thomas  Hamilton,  if  in  life,  and 
failing  him  by  decease,  to  Thomas  Hamilton,  then  his  eldest 
son,  if  in  life;  so  that,  by  the  express  stipulations  of  this 
marriage  contract,  the  lands  and  barony  of  Bedhouse,  and 
the  foresaid  sum  of  £444,  8s.  lOd.  sterling,  were  limited  and 
secured  to  the  heir  of  that  marriage,  who  should  happen  to  be 
alive  at  Captain  Hamilton's  death ;  and  however  the  onerous 
debts  contracted  by  Thomas  Hamilton  might  have  affected 
this  fee,  so  limited  and  secured,  yet  no  gratuitous  voluntary 
deeds  could  prejudge  the  heir  of  the  marriage,  of  the  benefit 
of  the  succession,  which  he  claimed  as  creditor,  by  the  said 
contract  of  marriage. 

In  1687,  Captain  Hamilton  being  anxious  to  preserve  these 
lands  in  the  male  line,  executed  a  bond  of  tailzie,  limiting  the 
succession  of  these  lands,  "  in  favour  of  James  Hamilton,  his 
"  son,  and  heirs  male  of  his  body.  Bemainder  to  the  other 
"  heirs  male  procreate,  or  to  be  procreated  of  his  body. 
"  Bemainder  to  George  Hamilton,  his  brother-german,  and 
"  the  heirs  male  of  his  body.  Bemainder  to  Captain  Hamil- 
"  ton,  his  own  nearest  heirs  and  assigns  whatsoever.  Pro- 
"  vided  always,  that,  in  case  there  should  be  daughters  and 
"  heirs  female,  the  heirs  of  tailzie  should  be  bound  and  obliged 
u  to  pay  his  daughters  and  heirs  female,  one  or  more,  the  sum 
"  of  10,000  merks  to  be  equally  divided. 

Captain  Hamilton  died  in  1688,  leaving  a  widow,  a  son, 
James  Hamilton,  and  a  daughter,  Helen,  who  was  married 
to  Mr  Adam  Glass. 

The  estate  was  much  encumbered  with  debt,  when  James 
his  son  succeeded;  and  among  these  was  an  adjudication  led 
in  name  of  Helen  Hamilton,  for  security  and  payment  of  the 
said  sum  of  10,000  merks. 

A  ranking  and  sale  of  the  estate  having  been  brought,  the 
creditors  objected  to  the  debt  of  Helen  Hamilton,  on  the 
ground  that,  by  the  tailzie  1687,  the  provision  of  10,000 
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merks  to  daughters  and  heirs  female^  was  obviously  meant  and        1744. 
intended  to  become  effectual  in  favour  of  such  daughter  only  WAT80!r  &0# 
as  could  claim  under  the  legal  character  and  description  of  »• 

heirs  female,  which  was  not  applicable  to  Helen  Hamilton, 
so  long  as  her  father  left  a  son  who  was  the  heir  of  the 
marriage. 

The  respondents  answered,  that  though  the  character  of 
heir  female  was  not  properly  applicable  to  Helen  Hamilton, 
their  mother,  yet,  as  the  sum  of  10,000  merks  was  intended 
as  a  provision  for  the  daughters  of  that  marriage,  who  were 
thereby  become  creditors  upon  the  estate,  the  respondents 
were,  in  right  of  their  said  mother  (the  only  daughter  of  that 
marriage),  well  entitled  to  the  provision,  there  being  no  other 
provision  made  for  daughters ;  and  that  this  clause  was  in- 
serted in  the  tailzie  1687,  with  a  view  and  intention,  that  in 
all  events,  whether  the  estate  and  other  subjects  thereby 
secured   to   heirs  male,  should  remain   with   issue  male  of 
Captain   Hamilton's  own  body,  or  go  over  to  the  collateral 
heir  male,  in  prejudice  of  the  daughters  and  heirs  female, 
such  daughter,  or  daughters,  should  effectually  be  secure  of 
this  sum. 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Find,  June  15»  ^43. 
*'  that  by  the  conception  of  the  clause  in  the  tailzie,  whereby 
*c  the  heirs  of  entail  were  obliged  to  pay  the  tailzied  daugh- 
*'  ters,  and  heirs  female,  one  or  more,  the  sum  of  10,000 
**  merks,  Helen  Hamilton,  the  only  daughter  of  the  maker  of 
*<  the  entail,  was  entitled  to  the  provision  of  10,000  merks,  in 
<4  the  event,  which  happened,  of  the  tailzier's  own  son  suc- 
c<ceeding  to  the  estate,  as  well  as  she  would  have  been  en- 
c*  titled  to  the  said  provision,  if  the  estate  had  devolved  upon 
cc  the  collateral  heirs  of  entail ;  and,  therefore,  repelled  the 
**  objection  made  to  the  interest  produced  for  Thomas  Glass 
c*  and  his  sisters."  On  representation,  his  Lordship  adhered.  Nor.  26, 1743. 
On  two  several  reclaiming  petitions  to  the  Court,  the  Court 
adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
*©  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal,  in  Parliament  assembled,  that  the  appeal  be 
dismissed,  and  that  the  interlocutors  complained  of  be, 
and  the  same  are,  hereby  affirmed,  with  £50  costs. 
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For  the  Respondents,  Robt.  Craigie,  W.  Murray. 

Note. — Lord  Elchies  has  the  following  note  in  regard  to  this 
case : — "  An  obligement  in  a  tailzie  in  case  there  shall  be  daugh- 
ters, and  heirs  female,  procreate  of  the  maker's  body,  alive  at  his 
death,  obliging  his  heirs  male  and  of  tailzie,  to  pay  bis  daughter, 
and  heirs  female,  10,000  merks ;  the  question  was,  Whether  that 
obligation  took  place  where  the  tailzier's  own  son  succeeded  to 
him — whether  he  was  bound  to  his  sister  for  this  10,000  merks 
since  she  was  not  an  heir  female,  since  the  son  was  the  sole  heir. 
By  our  interlocutor  of  15th  June  last,  we  found  her  entitled  to 
10,000  merks.  Am  is  ton  owned  that,  at  first,  he  was  against  the 
interlocutor,  but  now  he  is  for  it ;  and  said,  that  providing  the 
8000  merks,  the  tocher,  and  the  other  moveables  in  the  same  way 
with  the  estate,  that  greatly  moved  him ;  and  observed,  that  in 
money  provisions  in  marriage  contracts,  'daughters'  and  'heirs 
'  female,'  are  often  used  to  signify  daughters,  though  there  were 
sons  ;  and  upon  the  question  we  adhered." — Vide  Elchies,  voL  ii., 
p.  372. 


1751. 


COUNTESS  OF 
STBATHMOBB 

0. 
FOBBB8,  &C. 


[Elchies.     Proof  No.  9.     Fraser^s  Domestic  Relations, 
Vol.  L,  p.  208.] 

Countess  of  Strathmore,      .        .        .      Appellant; 

George    Forbes,  sometime    Factor   and^ 
Steward  to  the  said  Countess,  and  Susan- 
Janet-Emilia  Forbes,  an  Infant,  lawful  V   BespondenU. 
daughter  of  the  said  George  Forbes,  by 
the  said  Countess,  his  wife, 

House  of  Lords,  20th  March  1751. 

Marriage — Cohabitation — Proof. — A  declarator  of  marriage 
and  legitimation  was  brought  by  the  respondent,  Forbes,  founding 
upon  marriage  celebrated  and  performed  in  Scotland,  by  some 
clergyman  unknown  ;  and  founding,  also,  on  cohabitation  is 
Scotland,  and  also  cohabitation  as  man  and  wife  in  Hollami 
Held  him  entitled  to  a  proof  of  the  marriage,  and  aim  of 
the  cohabitation  as  man  and  wife  in  Scotland,  but  not  of  the 
cohabitation  in  Holland.  On  advocation  of  this  judgment  of 
the  Commissaries,  the  Court  remitted  to  them  to  allow  a  proof  of 
the  marriage  in  Scotland,  and  of  the  cohabitation  in  Holland,  tf 
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an  incident  of  that  marriage.    On  appeal  to  the  House  of  Lords,         1751 
appeal  withdrawn,  of  consent,  and  interlocutors  affirmed. 


COUNTESS  OF 
STRATH  MORE 


A  declarator  of  marriage  was  raised  by  the  respondent,  F0BB*  &a 
George  Forbes,  against  the  Countess  of  Strathmore,  setting 
forth  that,  in  1745,  he  was  married  to  the  said  Countess, 
in  her  own  bedroom,  in  her  dwelling-house  at  Castle 
Lyon,  by  a  person  of  her  own  procuring,  for  that  purpose, 
whom  she  called  a  clergyman;  and  from  that  time  they 
had  cohabited  together,  treated  and  entertained  each  other 
as  husband  and  wife;  and,  in  the  beginning  of  October 
thereafter,  while  she,  the  said  Countess,  still  remained  at 
Castle  Ijyon,  and  he  having  occasion  to  be  at  Edinburgh, 
she,  finding  herself  pregnant,  sent  for  him,  whereupon 
they  resolved  to  set  out  for  Rotterdam,  where  they  arrived, 
and  continued  to  reside  for  sometime,  and  where  she  was 
delivered  of  a  female  child,  in  May  1746 ;  and  that  during 
their  residence  in  Holland,  they  cohabited  together,  at  bed 
and  board,  owned,  treated,  and  entertained  each  other  as 
husband  and  wife,  and  were  held  and  reputed  such  by  all 
the  many  persons  who  had  occasion  to  know  and  converse 
with  them  ;  and,  in  particular,  that  having  caused  a  clergy- 
man to  come  and  baptize  the  child,  she,  the  said  Countess, 
before,  and  to  him,  and  other  witnesses  present,  declared  that 
she  and  the  respondent  were  husband  and  wife,  and  they 
acknowledged  and  declared  themselves  married  persons,  and 
that  the  said  child  was  their  lawful  child. 

That  afterwards  it  was  agreed,  between  the  appellant  and 
respondent,  that  the  appellant  should  return  to  Scotland,  to 
endeavour  to  reconcile  her  friends  to  the  marriage,  he  remain- 
ing in  Holland,  where  it  was  stated  he  was  obliged  to  remain, 
from  his  accession  to  the  rebellion.  Accordingly,  she  went 
to  Scotland,  but  never  returned  to  her  husband's  company 
and  society ;  and  now  refused  to  adhere. 

The  Commissaries  pronounced  this  interlocutor: — "  Having  Jan.  5^  1750. 
iC  considered  the  process  and  letters  produced  by  both  parties, 
"  allow  the  pursuer  to  prove  that  the  defender  and  he  were 
"  married  together,  time  and  place  libelled.  And,  as  to  the 
"  cohabitation  as  husband  and  wife,  and  acknowledging  one 
"  another  as  such  in  Scotland,  before  answer,  allow  the  pur- 
u  suer  to  prove  all  facts  and  circumstances  tending  to  make  out 
"  the  same :  And  allow  the  defender  a  conjunct  probation 
"  thereanent,  and  grant  diligence  accordingly.  But  as  to 
"  cohabitation  in  Holland,  libelled  and  condescended  on  more 
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"  fully  in  the  pursuer's  duplies,  they  supersede  the  considera- 
coDNTBss  of   "  ^on  tnereor>  until  the  proof  allowed  of  what  happened  in 
stbathmobe,  «  Scotland,  is  adduced  and  concluded." 
forbes,  &o.        Against  this  interlocutor  both  parties  complained  to  the 
Court  of  Session  by  advocation. 

The  Court  of  Session  remitted  to  the  Commissaries,  with 

Feb.  27, 1750.  the  instruction  that  "  they  allow  a  proof  to  the  pursuer  of  the 

"  facts  that  passed  in  Holland  to  be  taken,  find  to  be  con 

"  joined  with  the  proof  that  shall  be  taken  in  Scotland." 

The  Commissaries  pronounced  an  interlocutor  in  terms  of 

Feb.  28, 1750.  this  remit,  accordingly/ allowing  the  pursuer  a  proof  of  all  the 

facts  and  circumstances  tending  to  make  out  the  cohabitation 

as  husband  and  wife,  and  the  acknowledgment  of  one  another 

as  such,  both  in  Scotland  and  Holland. 

The  Countess  brought  a  suspension  of  this  interlocutor, 
which  was  refused. 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  appellant. 

But  after  answers  were  ordered  to  the  appeal,  on  petition 
by  the  appellant,  asking  leave  to  withdraw  the  said  appeal,  in 
regard  the  said  appeal  was  premature,  in  respect  the  Courts 
below  had  passed  no  judgment  upon  the  sufficiency  of  the 
said  George  Forbes'  libel,-  and  had  only  allowed  him  a  proof 
before  answer,  and  praying  that  the  said  appeal  be  dismissed, 
and  the  interlocutors  hereby  complained  of  be  affirmed. 

And  after  hearing  Mr  Henry  Dagge,  the  petitioner's  agent, 
and  likewise  Mr  Alex.  Boss,  the  agent  for  the  respondents  at 
the  bar, 

It  was  ordered  and  adjudged,  that  the  said  petition  and 
appeal  be  dismissed  this  House,  and  that  the  several 
interlocutors  therein  complained  of  be,  and  the  same  arc, 
hereby  affirmed.  And  it  is  further  ordered,  that  the 
appellant  do  pay  to  the  respondents,  the  sum  of  £40  for 
costs. 

For  the  Appellant,  D.  Ryder,  W.  Grant,  W.  Murray. 
For  the  Respondents,  (No  Case  given  in). 

Note. — Lord  Elchies  has  the  following  note  in  regard  to  this 
case  :  "  The  Commissaries  allowed  him  to  prove  the  actual  mar- 
riage, and  before  answer  to  prove  all  facts  and  circumstances 
tending  to  make  out  the  cohabitation  as  husband  and  wife  w  Scot- 
land, but  superseded  the  proof  of  cohabitation  in  Holland,  till  the 
other  proof  be  concluded.     Both  parties  presented  bills  of  adroca- 
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tion ;  the  lady  for  allowing  him  any  proof  at  all,  because  he  was        1751. 
doubtful   of  bringing  a   direct  proof  of  the  actual  celebration.  ~~~ 

00  *  .  COUNTESS  OP 

Forbes,  on  the  other  hand,  for  superseding  the  proof  of  cohabita-  strathmore 
tion  in  Holland.  None  of  us  made  any  difficulty  of  refusing  my  F0BB£B  &c> 
lady's  bill ;  but  we  differed  as  to  the  other.  The  chief  argument 
for  the  interlocutor  was  that  cohabitation  in  Holland,  even  as  man 
and  wife,  does  not  infer  marriage  without  proclamation  of  banns, 
or,  rather,  as  the  President  observed,  without  appearing  before 
vthe  burgomaster,  and  registering  their  names.  On  the  other 
hand,  the  President  observed,  two  cases  in  the  Court,  one  of 
Hamilton  of  Grange,  which  had  been  brought  here  in  several 
different  shapes,  first,  by  repeated  advocations  from  the  Commis- 
saries, afterwards  by  suspension,  and  also  by  reduction,  in  which, 
at  least,  he  was  himself  one  of  the  counsel,  where  the  question 
occurred  and  was  fully  argued,  and  a  proof  followed  of  cohabita- 
tion in  England ;  and,  in  a  later  case  of  Lord  Semple,  the  Court 
refused  a  proof  of  cohabitation  at  Gibraltar,  only  because  they 
would  not  condescend  on  the  witnesses.  That  though  nothing 
could  have  the  civil  effect  of  marriage  in  Scotland,  but  celebra- 
tion secundum  legem  loci,  yet  consensus  et  copula  even  in  Scotland 
would  make  a  good  marriage  in  Scotland,  and  it  was  not  an 
agreed  point,  whether  cohabitation  in  Holland  would  not  have  the 
same  effect ;  but  that  was  not  there  the  question,  but  the  proving 
a  marriage  entered  into  in  Scotland,  where  subsequent  cohabition 
in  Holland  would  have  a  strong  effect ;  that  it  did  not  signify 
whether  the  pursuer  knew  or  did  not  know  who  was  the  cele- 
brator,  yea,  even  though  it  had  been  another  footman ;  the  con- 
sensus de  presenti  and  the  subsequent  copula  would  make  a  marriage. 
I  was  of  the  same  opinion,  and  observed  the  danger  as  well  as 
expense  of  dividing  the  proof  without  necessity.  The  inconve- 
niency  insisted  on,  of  exposing  characters,  did  not  move  me  after 
the  process  had  gone  thus  far.  And,  as  to  the  last,  that  as  for  the 
most  part,  the  celebrator  is  provided  by  the  husband,  the  poor 
woman  very  seldom  knows,  in  clandestine  marriages,  whether  he 
is  a  minister  or  not.  The  Lords  remitted,  with  instruction  to  the 
Commissaries,  to  allow  the  pursuer  to  prove  all  facts  and  circum- 
stances of  the  cohabitation  in  Holland  at  the  sametime  with  the 
proof  already  allowed. — Pro.  President  Dun,  Monzie,  Murkie, 
Shewalton,  Drummore,  reported  et  ego.  contra,  Minto,  Strachen, 
Eolkerran." — Vide  Lord  Elchies'  Notes,  vol.  ii.,  p.  365. 


[Elchies,  vol.  ii.,  p.  193 ;  Fraser's  Domestic  Belations,  vol.  I.,        1751 

p.  456.] 

George  Montgomery-Moir,  Esq.  of  Leckie,   Appellant; 

Anne,  his  wife,  and  Others,       .         .         .         Respondents.       moib. 
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mi-  House  of  Lords,  24th  April  1751. 

MONTGOMERY - 

moir        Separation  and  Aliment — Crueltt. — The  respondent  raised  ar* 
uoNTdOMBBT-      action  of  separation  and  aliment  against  her  husband,  the  ap- 
pellant, on  the  ground  of  cruelty  and  a  calumny  published  by 
him  against  her  honour  and  reputation.     It  was  objected,  that 
there  was  no  relevant  statement  to  support  the  action.    The 
Commissaries  allowed  a  proof  of  the  libel.     On  advocation  the 
Court  refused  the  bill,  but  remitted,  with  instructions  to  the  Com- 
missaries, to  allow  a  proof  only  of  such  facts  as  appeared  material, 
and  of  the  publication  alleged.     Proof  of  the  calumnies  on  the 
part  of  the  husband  was  allowed.      The  Commissaries  found 
facts  and  circumstances  proved  relevant  to  infer  separation.  On 
bill  of  advocation  the  Court  refused  the  bill,  and  remitted  to 
the  Commissaries.     In  the  House  of  Lords  reversed,  and  held 
the  evidence  not  sufficient  to  support  the  conclusions  for  separa- 
tion and  aliment. 

An  action  of  separation  and  aliment  was  brought  before 
the  Commissaries  by  the  respondent,  Mrs  Montgomery-Moir, 
against  her  husband,  the  appellant,  on  the  ground  of  cruelty. 

Her  summons  set  forth  various  articles,  but  set  forth  tbe 
"  following :  That  the  defendant,  contrary  to  the  duty  of  the 
"  relation  betwixt  them,  had  attacked  the  pursuer,  his  wife, 
"  most  calumniously,  and  injuriously  in  her  honour  and  n> 
"  putation,  and  had  behaved  to  her  in  such  manner,  that  she 
"  could  not  live  or  abide  with  him  in  safety ;  that  he  wrote  a 
"  letter  to  Sir  Walter  Montgomery,  her  uncle,  in  which  he 
"  loaded  her  with  the  grossest  calumnies,  without  any  manner 
"  of  foundation  in  truth,  and  endeavoured,  all  that  in  him 
"  lay,  to  wound  her  reputation,  in  a  manner  hitherto  not 
"  to  be  paralleled  betwixt  husband  and  wife ;  and,  therefore, 
"  concluding  for  a  separation  a  mensa  et  thoro,  and  for  separate 
"  aliment." 

Her  statements  assumed,  afterwards,  the  following  foor 
heads,  1st,  That  from  the  time  of  their  marriage  to  that  of 
their  separation,  the  appellant  had  lived  with  the  respondeat 
in  a  course  of  discontent  and  passion,  which  broke  out  into 
several  contumelies  and  abuses,  and  at  last  had  proceeded  so 
far  as  to  threaten  to  pistol  her.  2d,  That  he  had  agreed  to 
a  separation  from  the  respondent,  and  with  that  view  hid 
taken  from  her  the  marriage  ring,  and  some  other  trinkets, 
which  he  had  given  her  before  marriage,  3d,  That  he  bad 
grossly  abused  her  character  in  a  letter  to  her  uncle.  Sir 
Walter  Montgomery ;  and  4th,  That  he  had  procured  and 
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raised  letters  of  inhibition  against  her,  upon  falsi4  and  ca-        1751 
lumnious  allegations. 

The  appellant's  defence,  after  stating  in  full  detail  the  facts 
of  their  marriage,  and  how,  in  a  few  weeks  thereafter,  she  got  montoomery- 
uneasy  and  discontented  in  her  mind,  alleging  to  her  friends  M0IB* 
doubts  of  his  manhood — that  he  was  defective,  and  that  she 
could  never  have  children  by  him,  all  of  which,  had  they  been 
true,  might  have  warranted  a  divorce  against  him,  was  con- 
fined to  the  statements  of  the  respondent,  which  he  denied. 
1st,  As  to  the  menace  to  pistol  the  respondent,  he  exhibited  a 
letter  from  Sir  Walter  Montgomery,  her  uncle,  by  which  it 
appeared,  that  both  he  and  his  niece  understood  that  threat 
to  be  directed  only  against  her  informers,  the  authors  of  the 
scandalous  calumnies  against  the  appellant's  sister.  2d,  He 
denied  that  he  had  agreed  to  a  separation,  but  that  the 
respondent  having,  in  a  great  passion,  thrown  away  the 
wedding-ring,  and  other  trinkets,  the  appellant  took  them 
up.  3d,  That  the  appellant  had  tried  every  method  of  lenity 
to  reclaim  his  wife,  and,  out  of  tendernessfor  her  reputation, 
concealed  the  genuine  source  of  their  differences,  until,  by 
her  obstinacy,  he  thought  it  became  his  duty  to  communicate 
the  matter  to  her  uncle,  Sir  Walter,  hoping  that  by  his  in- 
terposition and  advice,  the  respondent  might  still  have  been 
brought  to  a  proper  temper.  This  letter  was  written  to  one 
who  stood  in  the  relation  of  a  parent  to  his  wife ;  and  if  she 
or  her  uncle  afterwards  published  this  letter,  they  had  them- 
selves only  to  blame.  4th,  The  respondent  refused  to  come 
home  to  his  house.  He  used  every  effort  to  induce  her  to 
come,  stating,  that  she  would  be  affectionately  received,  and 
would  have  the  entire  and  absolute  control  of  his  house.  He 
even  wrote  her  uncle,  with  whom  she  lived,  to  second  his 
efforts  to  induce  her  to  come  home.  And  all  these  failing, 
he  was  obliged  to  resort  to  inhibition,  but  it  contained  nothing 
*  calumnious,  but  only  the  usual  form  of  words.  # 

The  Commissaries  pronounced  this  interlocutor :  "  Having  Aug.  15, 1748. 
"  considered  the  libel,  missive  letters  in  process,  defences, 
*<  answers,  replies,  and  duplies,  they,  before  answer,  ordain 
"  the  pursuer  (i.e.  respondent)  to  give  in  a  special  conde- 
"  sendence  of  such  facts  and  circumstances  as  she  desires 
"  to  lead  a  proof  of,  and  to  condescend  upon  the  witnesses  by 
"  whom  she  is  to  piove^  the  same ;  and  allow  the  defender 
"  (appellant)  to  give  in  a  special  condescendence  of  such 
#  facts  as  he  desires  to  prove,  and  of  the  witnesses  by  whom 
u  he  is  to  prove  the  same." 

VOL.  vi.  2  x 
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17M.  In  obedience  to  this  interlocutor,  a  condescendence  was 


Montgomery-  given  in  for  the  respondent,  which  varied  very  little  from  tbe 
M0IR        libel ;  and  the  appellant  thereupon  objected,  that  there  were  no 
Montgomery-  facts  stated  relevant  to  infer  the  conclusions  of  her  libel,  and, 

therefore,  that  the  same  ought  not  to  be  admitted  to  proof. 
Not.  18,1748.       But  the  Commissaries,  of  this  date,  pronounced  this  inter- 
locutor :  "  Having  considered  the  libel  with  the  condescen- 
"  dence  for  the  pursuer  of  the  2d  November,   arid  whole 
"  debate  thereanent.     Before  answer,  allow  the  pursuer  a 
"  proof  of  the  several  facts  and  circumstances  contained  in 
"  the   libel  and  condescendence ;  and  allow  the  defender  a 
"  proof  of  all  the  facts  and   circumstances   tending  to  his 
"vindication;  and  allow  each  party  a  conjunct  proof  anent 
"  the  premises," 

The  appellant  brought  a  bill  of  advocation  to  the  Court  rf 
Session  against  this  interlocutor.    • 

The  Lord  Ordinary,  after  advising  with  the  Court,  pro- 
Jan.  13, 1749.  nounced  this  interlocutor :  "  Refuses  the  bill  of  advocation, 
"  but  remits  the  cause  to  the  Commissaries,  with  this  instrnc- 
"  tion,  that  they  allow  a  proof  of  such  articles  of  the  libel, 
"  only  as  appears  to  them  to  be  material :  and  particularly, 
"  that  they  allow  a  proof  of  all  the  facts  and  circumstances, 
"  that  may  tend  to  show  that  Boquhaple's  letter  was  pub- 
"  lished  with  the  defender's  knowledge  and  consent,  or  by 
"  his  advice  and  information  of  the  facts,  or  any  of  theoi 
"  therein  contained  ;  or  that  the  defender,  by  letters,  convtf- 
"  sation,  or  otherwise,  published  the  facts  contained  in  the 
"  said  letter,  or  any  of  them :  and  further,  that  the  pursuer 
"  sustained  any  injuries  or  maltreatments  from  the  defender 
"  while  they  lived  together." 

On  the  case  coming  back  to  the  Commissaries,  they  pro- 
Jan.  20, 1749.  nounced  an  interlocutor,  allowing  a  proof  in  terms  of  the 
above  remit.  On  petition  from  the  appellant  they  pro- 
Feb.  3, 1749.  nounced  this  interlocutor :  "  Having  reconsidered  their  in- 
"  terlocutor  of  20th  January  last  they  adhere  to  the  svi 
u  interlocutor,  and  further,  allow  the  pursuer  to  prove  that 
"  the  calumnies  contained  in  the  defender's  letter  to  Sir 
"  Walter  Montgomery  of  the  1st  July  1745,  were  ottered, 
"  spoke,  or  published  by  the  defender  (against  the  pursuer),  1 1 
u  in  conversation  or  otherwise,  or  by  others,  by  his  know- 


ledge and  consent,  or  by  his  advice,  and  information  of  tk 
"  facts  therein  contained  or  any  of  them.  And  allow  the 
"  defender  a  proof  of  all  facts  and  circumstances  tending  to 
"  his  vindication." 
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The  proof  was  gone  into.     On  that  proof,  the  appellant        1751. 
contended,  that  the  respondent  had  failed  to  prove  either  montgomert- 
Qruel  conduct  by  him  towards  her,  or  maltreatment  of  any        M0IR 
kind,  not  even  that  he  was  of  a  bad  temper,  thougli  the  wit-  montoomebt- 
nesses  were  all  composed  of  her  uncle's  servants  and  depend- 
ents, except  one  solitary  instance.     The  Commissaries  were  Jan.  9>  nso. 
pleased  to  find,  "  Facts,  circumstances,   and   qualifications 
i€  proven  relevant  to  infer  separation,  and  aliment  to  the  pur- 
u  suer,  and  the  expenses  of  suit,  but  before  modification  of 
u  the  aliment,  allowed  the  pursuer  to  give  a  condescendence 
a  of  the  defender's  estate." 

The  appellant  brought  a  bill  of  advocation  to  the  Lords  of 
Session.  The  Lord  Ordinary  pronounced  this  interlocutor :  Jane  8, 1750. 
**  After  advising  with  the  Lords,  refuses  the  said  bill,  but 
u  remits  the  cause  to  the  Commissaries,  with  this  instruction,  to 
4i  consider  the  proof,  and  to  find  that  there  is  no  sufficient  evi- 
44  dence  adduced  to  support  the  conclusion  of  separation  and 
4t  aliment,  in  the  summons  at  the  pursuer's  instance  against 
**  the  defender,  and  to  proceed  in  the  cause  accordingly." 
On  reclaiming  petition  to  the  Court,  the  Court,  by  inter- 
locutor, of  this  date,  u  refused  the  defender's  bill  of  advoca-  Dec.  7, 1750. 
m<i  tion  simpliciter,  and  remitted,  and  hereby  remit  the  cause 
u  to  the  Commissaries." 

This  last  interlocutor  virtually  altered  the  one  immediately 
preceding. 

The  appellant,  therefore,  brought  his  appeal  to  the  House 
of  Lords  against  the  interlocutor  of  9th  January  and  7th 
December  1750. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  That  the  said  interlo- 
cutors of  the  9th  January  1750  and  7th  December  1750 
be,  and  the  same  are,  hereby  reversed.  And  it  is  hereby 
further  ordered  and  adjudged,  that  the  said  interlocutor 
of  the  8th  of  June  1750  be,  and  the  same  is,  hereby 
affirmed. 

For  the  Appellant,  A.  Hume  Campbell,  Geo.  Lee,  Alex. 

Lockhart,  Geo.  Hay, 

For  the  Respondent,  Win.  Grant,  \V.  Murray. 

Note. — Lord  Elchies  has  this  note  on  the  case :  "I  was  against 
*he  separation ;  yet,  in  further  considering  the  case,  I  altered  my 
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1751.         opinion.    I  thought — that  the  lady  having  on  her  husband's  infor- 
♦montgomery-  mati0I1J  heen  represented  to  the  world  as  a  monster  of  nature  for 

moir        lasciviousness,  and  a  reproach  to  her  sex,  and  which  scandal  has, 
Montgomery-  by  tDe  husband  and  his  counsel,  in  all  their  writings  and  plead- 

moir.  ings,  been  maintained  to  be  true,  though  they  said  it  was  impos- 
sible to  prove  them — I  thought  it  impossible  that  thereafter  they 
could  live  together  as  husband  and  wife,  that  he  could  wish  to 
take  her  again  to  his  bosom,  or  that  she  could  live  with  the  man 
who,  in  effect,  declares  that  she  is  unworthy  of  living,  and  who 
had  for  ever  debarred  her  from  the  society  of  every  modest  woman 
who  would  believe  him.  That  though  his  justification  from  the 
imputation  of  impotency,  wherewith  she  is  said  to  have  reproached 
him  to  one  or  two  of  her  confidants,  had  made  excusable  in  him 
to  inform  his  nearest  friend  of  her  insatiable  appetite,  yet  he  must, 
at  the  same  time,  have  resolved  to  separate  from  her,  because  they 
could  not,  consistently  with  the  honour  of  either  of  them,  there- 
after live  together ;  and  whenever  matters  came  to  that  pass,  the 
Court  could  not  refuse  a  separation,  and  he  was  to  aliment  her  so 
long  as  she  was  his  wife  ;  at  the  same  time,  I  saw  no  necessity  for 
such  vindication,  nor  evidence  of  the  truth  of  what  he  reproached 
her  with,  and  far  less  saw  I  necessity  of  propagating  that  scandal  to 
so  many,  or  maintaining  it  in  courts  of  justice.  Kilkerran  also 
changed  his  opinion ;  and,  upon  the  question,  it  carried  to  alter 
the  last  interlocutor,  and  to  refuse  the  bill  of  advocation  simpUater. 
Pro — Lords  Minto,  Drummore,  Kilkerran,  Justice-Clerk,  Mnrkle, 
Shewalton,  et  me.  Contra — Lords  Dun,  Haining,  and  President; 
but  Leven  was  non  liquet,  and  Milton  in  the  Outer  House." — Vide 
Lord  Elchies'  Notes,  vol.  ii.,  p.  193. 


1753. 


ins  majesty's 

ADVOCATE 


DRUMMOND. 


[Kames,  Sel.  Dec,  p.  18.] 

His  Majesty's  Advocate,       .        .        .       Appellant; 

Mary  Drummond,  only  Daughter  of  the\ 

marriage   between  James,   Lord   Drum-C     Respondent. 
mond  and  Lady  Jane  Gordon,         .         . ) 

House  of  Lords,  3d  April  1753. 

Provision  to  Heirs  and  Children — Ante-Nuptial  Contract 
— Implied  Condition.— By  an  ante-nuptial  contract,  provision 
was  made  for  daughters,  if  one,  of  40,000  merks,  if  two,  50,000 
&c,  payable  at  their  respective  ages  of  eighteen,  or  on  marriage, 
providing  that  these  should  be  in  full  of  all  they  could  claim  as 
natural  portion,  or  bairns'  part  of  gear,  which  they,  or  either  of 
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them,  as  heir,  or  heirs  of  line,  or  at  law,  might  claim.     The         1753. 
respondent  was  the  only  daughter,  and  she  claimed  the  40,000  T 

merks  when  eighteen  years  of  age ;  but  it  was  objected  that     advocate 
this  clause  supposed  that  the  daughters  were*  only  to  be  paid 
the  provision  upon  failure  of  issue  male  of  the  marriage,  and, 
therefore,  that  it  was  conditional.     Held  her  entitled  to  her 
provision.     Reversed  in  the  House  of  Lords. 

By  contract  of  marriage  between  Lord  Drummond  and 
Lady  Jane  Gordon,  in  consideration  of  the  marriage  portion 
of  40,000  merks,  Lord  Drummond  bound  himself  to  settle 
ind  grant  procuratory  for  resigning  the  lands  and  lordship  of 
Drummond,  to,  and  in  favour  of  himself  and  the  heirs  male 
of  the  marriage ;  whom  failing,  to  the  heirs  male  of  his  own 
body  of  any  other  marriage ;  whom  failing,  the  heirs  male 
and  of  tailzie  and  provision,  created  in  the  infeftment  of  the 
estate. 

This  contract  made  provision  for  daughters,  one  or  more, 
procreated  of  the  said  marriage,  in  case  there  should  be  no 
wsue  male  of  the  marriage  surviving  the  dissolution  thereof, 
in  the  following  terms  :  "  If  there  be  but  one  daughter,  the 
a8um  of  40,000  merks,  Scots  money;  and,  if  there  be  two 
u  daughters,  the  sura  of  50,000  merks,  Scots  money,  foresaid; 
*€  and,  if  there  be  three  or  more  daughters,  the  sum  of  60,000 
u  merks,  to  be  divided  amongst  them."  These  provisions  he 
bound  himself  and  his  heirs  to  pay  "  to  the  said  daughters,  at 
<f  their  respective  ages  of  eighteen  years  complete,  or  marriage, 
u  which  of  them  shall  first  happen  after  the  dissolution  of  our 
*€  said  marriage."  And  these  provisions  were  declared  to  be 
€€  in  full  satisfaction  to  the  said  daughter  or  daughters,  of  all 
,4  portion  natural,  bairns'  part  of  gear,  and  other  benefit  what- 
c<  soever,  which  they,  or  either  of  them,  as  heir,  or  heirs  of  line, 
u  or  any  other  manner  of  way  may  ask  or  claim,"  &c. 

Of  this  marriage  there  were  two  sons,  and  one  daughter, 
*he  respondent. 

Having  charged  his  estate  with  large  debts,  he,  after  the 
birth  of  his  son,  executed  a  deed  by  which  he  intended  to 
divest  himself  of  the  fee  of  his  estate,  which  he  did  by  a  deed  1713. 
**i  favour  of  the  said  son,  reserving  to  himself  an  estate  for 
life,  subject  to  the  payment  of  the  annual  interest  of  the 
^ebts. 

Thi3  deed  had  this  clause,  "Also  reserving  full  power 
*and  liberty  to  us,  the  said  James,  Lord  Drummond,  to 
t€  provide  the  daughters  and  younger  sons  procreated,  or  to 
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1753.        "  be  procreated  of  our  body,  with  such  suitable  provisions, 

his  majesty's  "not  exceeding  the  sum  of  120,000  merks;    and  further, 

advocate     «  reserving  to  us  power  and  faculty  to  provide  a  second  wife 

deummond.    "  to  a  reasonable  jointure,  not  exceeding  5000  merks." 

In  1715,  Lord  Drummond  was  attainted  for  high  treason, 
and  his  estates  confiscated  to  the  Crown. 

No  claim  was  made  at  the  time  fof  the  respondent's  pro- 
vision. 

Thereafter  Lord  Drummond's  son,  under  an  exception  of 
the  Act  of  Parliament,  made  a  claim  for  restoration  of  the 
estate,  on  the  ground  that  the  fee  of  the  estate  was  vested  in 
him  by  the  above  disposition  of  1713.  This  exception  was 
allowed. 

James,  the  elder  brother  of  the  respondent,  granted  a  bond 
to  the  respondent  for  £1000,  payable  at  the  first  term  of 
Whitsunday  or  Martinmas,  that  should  happen  after  her 
marriage. 

The  estates  thereafter  descended  to  James'  younger  brother, 
John,  Lord  Drummond,  who  was  also  attainted  in  1745,  and 
his  estate  forfeited,  and  the  respondent  now,  after  twenty  years' 
silence,  claimed,  for  the  first  time,  before  the  Commissioners 
of  his  Majesty,  1st,  For  the  40,000  merks  in  the  marriage 
contract;  and,  2d,  On  the  bond  for  £1000,  granted  by  James, 
her  brother.  f 

The  appellant  contended  that,  in  the  present  case,  the  in- 
ductive cause  of  the  provision  being,  that  the  estate  was 
tailzied  to  heirs  male,  and  the  provision  itself  being  to  females, 
made  it  evident  that  the  provision  was  only  intended  to  take 
place  failing  issue  male  of  the  marriage,  and  therefore  that 
this  must  be  understood  as  a  conditional  provision,  which  was 
not  purified  by  the  existence  of  the  condition. 
July  11,1752.  The  Lords  pronounced  this  interlocutor:  "  On  the  report 
"  of  Lord  Minto,  the  Lords  sustain  the  claim  for  the  40,000 
"  merks  provided  by  the  contract  of  marriage  to  the  only 
"  daughter  of  that  marriage,  and  for  the  annual  rents  thereof, 
"  from  Lammas  1725,  being  the  first  term  after  the  claimant's 
"  attaining  to  the  age  of  eighteen  years,  and  decern."* 

Against  this  interlocutor  the  present  appeal  was  brought  to 
the  House  of  Lords. 

Pleaded  for  the  Crown. — 1.  That  the  obligation  in  the  con- 


*  The  same  interlocutor  sustained   the  claim    on  the  £1000 
bond,  granted  by  her  brother,  James. 
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tract  of  marriage  to  pay  the  sums  or  provisions  therein  men-        1753. 


tioned,  is  by  no  means  absolute,  but  is  to  pay  the  respective  his  majesty* 
sums  to  the  said  daughters,  that  is,  to  the  daughters  secluded     advocate 
from  the  succession  by  the  tailzie,  or  settlement,  of  the  estate    drummond. 
to  the  heir  male ;   and  a  daughter,  such  as  this  respondent, 
who  had  two  brothers  of  that  same  marriage,  who  successively 
took,  or  were  entitled  to  take,  was  not  a  daughter  so  secluded 
from  the  succession,  by  virtue  of  the  tailzie,  or  destination,  of 
the  estate  to  heirs  male ;  and,  therefore,  is  not  such  a  daughter, 
or  one  of  the  said  daughters,  in  favour  of  whom  the  stipula- 
tions in  this  clause  are  conceived.     The  obligation  was  there- 
fore conditional,  and  not  pure. 

2.  The  provision  by  the  contract  is  given  to  one  or  more 
daughters  of  the  marriage,  in  satisfaction  of  all  that  she  or 
they  could  claim,  or  take,  as  heir,  or  heirs  of  line,  or  at  law, 
to  the  Lord  Drummond ;  and  such  heir,  or  heirs,  she,  or 
they,  could  not  possibly  be,  so  long  as  one  or  more  sons  of  the 
same  marriage  should  exist. 

3.  The  construction  for  which  the  appellant  contends,  is 
agreeable  to  the  common  usage  in  Scotland  in  marriage 
settlements,  and  the  sense  in  which  the  respondent,  her 
parents,  and  family  have,  for  so  many  years,  understood  the 
contract. 

Pleaded  for  the  Respondent — 1.  By  the  marriage  contract, 
the  estate  of  Perth  is  limited  to  heirs  male  of  Lord  Drum- 
mond's  body,  of  the  then  intended  marriage,  whom  failing,  to 
his  collateral  heirs  male  and  of  tailzie ;  and  intending  to 
make  a  provision  for  daughters,  the  father  obliges  himself  and 
his  heirs  foresaid,  to  pay  the  particular  sums  mentioned  in  the 
deed  to  the  daughters,  at  the  terms  therein  mentioned ;  and 
therefore,  to  say  that  the  heir  male  of  the  marriage,  who  is 
the  first  taker  by  the  contract,  was  not  bound  to  pay  the 
provisions  to  the  daughters,  is  inconsistent  with  the  very  deed 
he  takes. 

2.  Contracts  of  marriage  depend  upon  the  agreement  of 
the  parties,  and  must  be  construed  according  to  their  ex- 
pressed intention.  There  is  no  established  form  of  such  con- 
tracts in  Scotland.  James,  Lord  Drummond,  had  certainly 
power  to  make  this  provision  for  a  daughter,  and  it  cannot  be 
thought  unreasonable  that  the  only  daughter  of  the  marriage 
should  have  her  mother's  fortune. 

3.  The  motive  for  limiting  portions  to  daughters  in  the 
marriage  contract,  was  the  total  exclusion  of  daughters  from 
the  estate,  by  the  ancient  settlements  of  the  family,  confirmed 
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by  that  contract,  and  the  provision  for  the  daughters  ought  to 
be  equally  extensive  with  their  exclusion,  and,  consequently, 
every  person  who  took  by  virtue  of  the  settlements,  was 
bound  to  pay  these  portions. 

4.  That,  although  the  exclusion  from  the  estate  was  the 
motive  of  the  provision  in  the  deed,  yet  it  was  not  the  only 
consideration  of  it ;  for  it  was  given  in  full  satisfaction  of 
every  provision  to  which  they  were  entitled  to. 

5.  That  James  Drummond,  though  he  did  not  particularly 
charge  the  estate  with  40,000  merks  provided  for  the  daugh- 
ter of  the  marriage,  yet  he  reserved  a  power  to  charge  the 
estate  with  a  much  larger  sum  for  younger  children,  and,  at 
the  time  he  made  the  conveyance,  it  was  uncertain  what 
younger  children  he  might  have  at  his  death.  That  at  the 
time  of  the  claim  by  the  trustees  of  the  respondent's  brother, 
she  was  an  infant  of  very  tender  years,  and  nothing  was  then 
due  to  her,  and  the  money,  secured  to  the  respondent  by  her 
mother,  is  only  payable  at  her  mother's  death ;  so  that,  if  the 
respondent  cannot  have  the  benefit  of  the  provision  made  for 
her  by  her  father,  she  will  be  excluded  from  any  share  what- 
soever in  her  father's  estate,  both  real  and  personal. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  said  interlocutors 
and  decree  complained  of  in  the  said  appeal  be,  and  the 
same  is,  hereby  reversed.  And  it  is  further  ordered, 
that  the  claim  given  in  before  the  said  Court  of  Session, 
on  behalf  of  the  respondent,  so  far  as  the  same  relates  to 
the  said  40,000  merks  Scots,  and  the  annual  rent,  or 
interest  thereof,  be,  and  the  same  is,  hereby  dismissed. 

For  the  Appellant,  D.  Ryder,  Win.  Grant,  W.  Murray, 
For  the  Respondent,  A.  Hume  Campbell,  Alex.  Lockhari. 


Ante,  Watson 
v.  Glass. 


Note. — Lord  Elchies  has  this  note : — "The  Lords,  on  a  division, 
seven  to  six,  sustained  the  claim.  Against — President,  Duke  of 
Argyll,  Kilkerran,  Justice-Clerk,  Leven,  et  me.  For  the  interlocu- 
tor were  Minto,  Drummore,  Strichen,  Karnes,  Murkle,  Shewalton, 
Woodhall.  I  should  have  noticed,  that  the  claimant  quoted  the 
cases  of  Anderson's  daughters,  13th  February  1722,  affirmed  ifl 
Parliament,  and  of  the  daughter  of  Hamilton  of  Redhouse." 
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Marchioness-Dowager  of  Annandale, 
only  Child  and  surviving  Trustee  and 
Executrix  of  John  Vanden  Bempde,  Esq., 
deceased,  .  .  .  .     . 


17#5. 


Appellant ; 


Marquis    of    Annandale;    and    Ronald 

Ckawfobd,  Clerk  to  the  Signet,  .         Respondents. 

House  of  Lords,  18th  February  1755. 

Trust  Uses — Act  op  Parliament — Execution  of  thb  Trust. 
— Held  where  the  money,  personal  estate,  rents,  &c,  belonging 
to  a  trust  estate,  were  specially  directed  by  the  truster's  will, 
to  be  laid  out  in  the  purchase  of  land  in  England,  though  by 
Act  of  Parliament,  power  had  been  given  to  appropriate  cer- 
tain accumulations  of  these  rents,  &c,  in  purchasing  up  debts 
affecting  the  Annandale  estates  in  Scotland,  to  which  the  bene- 
ficiary had  succeeded,  yet  that  the  trustees  and  executors  under 
the  will,  were  still  entitled,  on  a  favourable  purchase  of  land 
offering  in  the  counties  named  in  the  will,  to  recall  the  money 
so  lent  out,  and  to  purchase  the  estates. 

William,  the  late  Marquis  of  Annandale,  intermarried 
with  the  appellant,  his  second  wife,  and  died  leaving  issue 
by  her,  the  present  Marquis,  (George),  and  Lord  John 
Johnston. 

John  Vanden  Bempde,  the  appellant's  father,  by  his  will, 
€S  devised  all  his  real  estate  whatsoever  in  England,  to  John, 
a  Duke  of  Argyle  and  Greenwich,  to  the  appellant,  and 
"  Simon  Mitchell,  and  Robert  Holford,  Esqrs.,  and  their 
"  heirs,  to  the  use  of  them  and  their  heirs  upon  trust ;  in  the 
"  first  place,  to  pay  the  appellant  an  annuity  of  £300  for 
"  her  life,  and  proper  maintenance  for  her  two  sons,  until 
"  their  ages  of  twenty-three.  And  after  either  of  them 
"  should  attain  that  age,  in  trust,  to  settle  and  assure,  as 
"  counsel  should  advise,  his  said  real  estate  (except  that  in 
u  Berks),  subject  to  the  annuity,  to  and  upon  the  said  Marquis, 
"  for  life,  without  impeachment  of  waste ;  with  remainder 
"  to  trustees  to  preserve  contingent  uses.  After  his  decease, 
"  to  the  first  and  every  other  son  of  his  body,  lawfully  issuing 
"  in  tail  male,  with  divers  remainders  over.  And  the  said 
"  testator  directed,  that  his  personal  estate  should  be  sold 
"  and  disposed  of,  and  the  money  arising  thereby,  as  well  as 
"  what  should  be  received   by  the  rents  of  his  real  estate, 
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"  should  be  laid  out  in  the  purchase  of  lands  of  inheritance, 
44  to  be  settled  to  the  same  uses.  And  that,  until  such  pur- 
"  chases  should  be  had,  all  the  income,  increase  and  interest 
"  of  his  personal  estate,  should  be  applied  in  the  same  manner 
44  as  the  profits  of  the  estate  to  be  purchased  therewith,  ought 
"  to  go.  And  the  said  testator,  by  his  said  will,  recommended 
"  to  his  executors,  the  making  purchases  near  to  his  York- 
44  shire  estates,  or  in  any  county  leading  to  it ;  or  else  in  Kent 
44  and  Berkshire,  if  fair  opportunities  offered.  And  that,  in  the 
44  meantime,  the  money  should  be  placed  out  at  interest  upon 
44  securities,  in  the  names  of  his  executors ;  and  appointed 
44  the  said  John,  Duke  of  Argyle,  the  appellant,  Simon 
"  Mitchell  and  Robert  Holford,  executors ;  and  the  appellant 
44  and  Simon  Mitchell  alone  proved  the  will." 

The  said  Lord  George  and  Lord  John,  by  their  next 
friend,  and  the  said  late  Duke,  and  Robert  Holford,  exhibited 
their  bill  in  the  Court  of  Chancery  against  the  appellant  and 
Simon  Mitchell,  for  an  account  of  the  testator's  personal 
estate,  and  for  the  rents  of  the  real,  and  that  the  same  might 
be  laid  out  according  to  the  directions  of  the  will. 

Upon  hearing  the  said  cause,  it  was  decreed,  "That  it 
44  should  be  referred  to  Mr  John  Bennett,  then  one  of  the 
"  Masters  of  the  said  Court,  to  take  an  account  of  the  said 
"  testator's  personal  estate,  and  of  the  rents  and  profits  of  his 
44  real  estate,  come  to  the  hands  or  use  of  the  appellant,  and 
44  the  said  Simon  Mitchell.  And  it  was  thereby  ordered  that 
44  the  trusts  in  the  said  testator's  will,  should  be  performed ; 
44  and  receivers  were  directed  to  be  appointed  by  the  said 
44  Master,  of  all  the  said  testator's  real  estates,  who  were 
44  annually  to  account  and  pay  the  balances,  as  the  Court 
44  should  direct ;  and  what  of  the  personal  estate,  and  the 
44  rents  of  the  said  real  estates  should  appear  to  be  received 
44  by  the  appellant  and  Simon  Mitchell,  was  directed  to  be 
44  laid  out  in  a  purchase  of  lands,  to  be  approved  of  by  the  said 
44  Master,  and  taken  in  the  names  of  the  said  trustees,  and 
44  settled  according  to  the  directions  of  the  said  testator's 
44  will,  and  the  surplus  profits  of  the  testator's  real  estates 
44  were  directed  to  be  laid  out  and  settled  in  the  same  manner. 
44  And  until  such  purchases  could  be  found  out,  the  personal 
44  estate,  and  the.  profits  of  the  real  estate,  were  to  be  placed 
44  out  at  interest  on  securities  to  be  approved  by  the  said 
44  Master,  and  taken  in  the  names  of  the  said  trustees ;  and 
44  when  either  of  the  said  testator's  grandsons  should  attain 
44  the  age's  of  twenty-three  years,  they  were  to  be  at  libertv 
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to  apply  to  the  Court  for  conveyances  of  the  said  real        17M. 
estates. 

"  The  Master  made  his  report,  certifying  that  the  personal 
estate,  with  the  produce  thereof,  and  rents  of  the  real 
estate,  amounted  to  £27,124,  18s.  9d.  a^mamdalb^ 

"  The  present  Marquis,  by  the  death  of  James,  his  father's  &0# 
eldest  son,  by  his  first  wife,  succeeded  to  the  honours  and 
estate  of  Annandale,  which  then  stood  charged  with  debts, 
secured  by  adjudication  and  infeftments  to  a  considerable 
amount,  which  carried  interest  at  the  rate  of  5  per  cent, 
per  annum ;  and  as  the  present  Marquis  was  greatly  dis- 
tressed thereby,  and  no  convenient  purchases  had  offered, 
an  Act  of  Parliament  was  obtained,  whereby  it  was  enacted 
That  such  person  or  persons  as  were  enabled,  by  the  said 
testator's  will,  to  act  in  the  trusts,  should  and  might,  with 
the  direction  and  approbation  of  the  said  Court  of  Chancery, 
pay  and  apply  any  part  of  the  said  testator's  personal 
estate,  or  the  produce  thereof,  or  the  rents  and  profits  of 
his  real  estate,  or  the  increase  thereof  from  time  to  time, 
until  either  of  the  said  testator's  grandsons  should  attain 
the  age  of  twenty-three  years,  to  and  for  the  purchase  of 
adjudications  obtained  and  to  be  obtained  against  the  said 
Marquis9  estate  in  Scotland,  or  of  other  securities  covering 
the  said  estate,  and  carrying  interest  at  the  rate  of  5  per 
cent,  per  annum,  upon  such  assignments  or  dispositions  of 
such  adjudications  and  securities,  to  and  for  the  same  uses 
and  trusts,  as  by  the  said  will  are  declared  of,  and  concerning 
the  said  trust  estate  as  should  be  directed  or  approved  by 
the  said  Court  of  Chancery,  and  that  the  same  should 
remain  with  the  said  trust  estate,  or  with  those  to  whom 
the  same  should  thereafter  be  conveyed,  as  a  security  only 
for  the  principal  sums,  interests,  and  costs,  paid  out  of  the 
said  trust  estate,  for  the  assignments  of  such  adjudications 
or  securities,  and  should  not  remain  absolute  rights,  though 
not  redeemed  in  due  time.  And  it  was  provided,  That  the 
said  provision  should  cease,  after  the  said  trust  estate  should 
come  into,  or  be  vested  in  a  diiferent  person  from  him  or 
her,  who  should  enjoy  the  said  estate  of  Annandale,  and 
the  legal  of  such  adjudications  should  commence  to  run 
according  to  the  rules  of  law  in  Scotland,  and  expire  agree- 
ably to  the  same,  in  ten  years  thereafter,  if  not  redeemed 

"  by  payment  of  the  principal,  interest,  and  costs,  as  afore- 

*'  said,  and  no  sooner." 

Pursuant  to  this  Act,  the  appellant  and  Simon  Mitchell, 
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before  the  Marquis  attained  his  age  of  twenty-three  yens, 
M«ftCHio*zM-  with  the  approbation  of  the  Court  of  Chancery,  applied  part 
of  the  testator  s  trust  money  to  purchase  debts,  secured  by 
adjudications  and  infeftinents,  on  the  estate  of  Annandale, 
and  took  assignments  thereof  in  their  own  names,  as  trustees 
for  the  purposes,  and  to  the  uses  mentioned  in  the  said  tes- 
tator's will,  concerning  his  personal  estate  and  the  interest 
thereof;  which,  with  the  sum  of  £2500,  advanced  before  the 
Act  was  obtained,  and  the  interest  thereof,  to  the  26th  May 
1743,  amounted  to  the  sum  of  £20,403. 

The  Marquis  of  Annandale  attained  his  age  of  twenty- 
three  years,  before  which  time  his  brother,  Lord  John,  had 
died  unmarried  and  without  issue. 

The  Marquis  applied  by  petition  to  the  Court  of  Chancery, 
whereupon  an  order  was  made  to  the  effect  of  letting  him 
into  the  possession  and  enjoyment  of  those  estates ;  and  the 
receivers  of  those  estates  were  discharged  from  receiving  any 
rents,  since  29th  May  1743. 

The  Marquis  granted  a  bond  of  corroboration  for  the  above 
sum  of  £20,403,  and  interest,  being  the  debt  on  the  estate  of 
Annandale,  whereby  he  bound  and  obliged  himself  and  his  heirs 
to  content  and  pay  to  the  appellant  and  Simon  Mitchell,  the 
said  sum,  and  bound  himself  to  infeft  them  in  the  estate  of 
Annandale,  in  security,  but  redeemable  on  payment  of  the 
said  sum.     The  trustees  were  infeft  accordingly. 

An  order  was  further  obtained,  on  report  of  the  Master,  for 
the  trustees  to  lend  of  the  trust  funds  £16,000, 15s.  3d.  more, 
for  the  purchase  of  the  debts,  which  was  done  accordingly, 
and  which  debts  were  assigned  to  them  as  trustees,  as  in  the 
former  case,  the  debts  then  amounting  to  £36,503,  15s.  3d. 

A  charter  was  obtained  under  the  Great  Seal  of  Scotland, 
upon  the  conveyance,  to  one  of  the  said  adjudications  in  . 
favour  of  the  appellant  and  the  said  Mr  Mitchell,  who  were 
again  infeft  in  the  whole  estate  of  Annandale,  according  to 
the  law  of  Scotland,  6th  December  1744.  The  object  of  thi 
was  to  exclude  the  Marquis'  posterior  creditors. 

The  Marquis,  whose  ordinary  residence  was  in  England, 
unfortunately  falling  into  a  state  of  lunacy,  and  so  continuing, 
a  commission  under  the  Great  Seal  of  England  was  issued, 
and  by  an  inquisition  taken  thereon,  he  was  found  a  lunatic, 
and  that  he  had  been  so  for  some  time  past,  whereupon 
the  custody  of  his  person  was  soon  after  given  to  the  ap- 
pellant. 

The  appellant  applied  to  the  Court  of  Chancery,  "That 
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"  it  might  be  referred  to  the  Master  to  appoint  a  receiver  or        n">5. 
"  receivers,  of  the  arrears  of  rents  and  growing  rents,  of  the  MABCHIONBgg. 
"  testator's  trust  estates,  which  was  ordered,  and  receivers  dowaobbof 

.  ,  ,.  ANNANDALE 

"  were  soon  after  appointed  accordingly."  v. 

And  upon  the  receivers  applying  to  the  said  Ronald  Cr^aw 
ford,  the  respondent  (who,  during  the  Marquis'  insanity,  had  &c 
been  by  him  appointed  the  principal  factor  or  receiver  of  his 
whole  estate  in  Scotland,  and  the  manager  of  it),  to  receive 
the  interest  of  the  said  sum  of  £36,503,  15s.  3^d.,  that  had 
accrued  due,  since  the  inquisition  finding  the  Marquis  a 
lunatic,  he  refused  to  pay  it,  or  to  apply  any  part  of  the 
money  in  his  hands  or  the  growing  rents,  which  now  amount 
to  a  very  large  sum,  towards  the  Marquis'  maintenance, 
which  refusal  had  been  owing  to  a  claim  made  by  the  then 
Countess  Dowager  of  Hopetoun,  the  sister  of  Marquis 
William,  who  claimed  to  be  entitled  to  all  the  present  Marquis' 
personal  estate  in  Scotland,  if  she  survived  him,  to  the  ex- 
clusion of  the  appellant,  his  mother,  and  of  Richard  Bempde 
Johnston,  and  Charles  Johnston,  his  two  brothers,  and  of 
Charlotte  Henrietta  Johnston,  his  sister,  her  children  by  her 
second  husband  ;  and  insisted  that  the  interest  in  arrear  since 
the  suing  out  of  the  said  commission,  and  thereafter  the  interest 
to  grow  due  upon  the  said  sum  of  £36,503,  15s.  3d.,  together 
with  the  surplus  rents  and  profits  of  the  said  Marquis'  real 
estate  in  Scotland,  should  be  retained  and  accumulated  there, 
and  go  to  his  representatives,  according  to  the  law  of  that  part 
of  this  kingdom,  in  case  the  said  Marquis  should  die  without 
recovering  his  mind. 

Thereupon  the  appellant  laid  the  whole  matter  before  the 
Lord  Chancellor,  who  has  the  care  of  both  the  person  and 
estate  of  lunatics,  stating,  that  opportunity  having  occurred 
of  purchasing  estates  in  England,  in  terms  of  the  will,  whether 
it  might  not  be  advisable  to  call  up  the  principal  sum  and 
interest  of  the  said  money,  so  lent  out,  and  invest  the  same 
in  the  purchases. 

The  matter  came  to  be  heard  before  the  Lord  Chancellor, 
and,  upon  hearing  counsel  for  the  appellant,  and  for  the  said 
Lady  Hopetoun,  and  for  the  said  Richard  Bempde  Johnston, 
Charles  Johnston,  and  Charlotte  Henrietta  Johnston,  and  for 
the  receiver,  and  all  the  other  parties  interested  in  the  cause, 
his  Lordship  was  pleased  to  refer  to  the  Master  to  inquire  if 
it  was  for  the  benefit  of  the  trust  to  call  in  the  trust  money  in 
Scotland.  The  Master  having  reported  that  it  would  be  be- 
neficial, the  Lord  Chancellor  ordered  the  trustees  to  proceed 
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1765.        in  Scotland  to  call  in  the  trust  money  there,  in  order  to  be 
marchioness-  ^^  out  *n  England,  pursuant  to  the  testator's  will. 
DowAOEBor       goon  after  this  order  Mr  Simon  Mitchell  died,  but  the 
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v.  appellant,  the  surviving  trustee,  instituted  an  action  in  the 

a^nandalk'  Court  of  Session  in  Scotland,  against  the  respondents,  in 
&0-  order  to  recover  possession  of  the  said  estate  in  Scotland,  and 
to  receive  and  uplift  the  rents  and  profits  thereof  towards 
satisfaction  of  the  said  principal  sum  of  £36,503,  15s.  3d., 
and  growing  interest  thereof,  and  to  compel  the  said  Robert 
Crawford  to  pay  and  apply  the  said  Marquis'  money  in  his 
hands  to  discharge  the  arrears  of  interest  due  for  the 
same. 

In  bar  of  this  action  the  respondents  pleaded,  That  it  ap- 
peared from  the  face  of  the  title  upon  which  the  appellant 
founded  her  action,  that  the  estate  was  only  a  trust  in  her  for 
the  benefit  of  the  respondent  during  his  life ;  and  the  respond- 
ent being  for  his  life  both  debtor  and  creditor  in  the  secu- 
rities which  the  appellant  claimed,  no  action  could  be  main- 
tained by  the  law  of  Scotland  for  calling  in  these  securities, 
while  the  respondent  lived ;  that  as  it  was  stated  in  the  said 
Act  of  Parliament,  the  application  of  the  said  trust  estate,  in 
purchasing  assignments  of  adjudication  and  other  incum- 
brances on  the  Marquis'  Scots  estates,  would  be  highly  bene- 
ficial to  the  said  Marquis,  and  would  not  only  be  an  increase 
of  the  said  trust  estate,  by  gaining  an  interest  of  5  per  cent, 
for  the  money  laid  out,  but  would  also  be  agreeable  to  the 
intention  of  the  testator,  who,  in  his  said  will,  expressed  a 
great  desire  to  support  the  honour  of  Annandale,  while  it 
should  be  enjoyed  by  his  descendants  ;  therefore  no  evidence 
could  be  admitted  to  show  that  such  application  was  not 
beneficial  to  the  trust  estate,  or  was  disagreeable  to  the  tes- 
tator's will,  and  ought  not  to  continue  while  the  honours  and 
estate  of  Annandale  were  enjoyed  by  the  present  Marquis, 
a  descendant  of  the  testator ;  that  the  calling  in  the  said 
trust  money  lent  to  the  Scots  estate,  was,  at  this  time,  in- 
consistent with  the  directions  of  the  Act  of  Parliment,  for 
*  the  Act  provided  that  the  adjudications  conveyed  to  the 
trustees  should  only  subsist  as  securities  for  the  principal 
sums,  interest  and  costs  actually  paid,  and  should  not  become 
absolute  rights  by  the  non-redemption,  as  long  as  the  trust 
estate,  and  the  estate  of  Annandale  should  be  possessed  by  the 
same  person ;  and  that  only  after  the  separation  of  these 
estates  the  legal  of  the  said  adjudications  should  begin  to 
run ;  but  though  both  estates  did  not  belong  to  the  respond- 
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ent,  yet,  if  the  trustees  should  be  authorised  to  assign  to        1735. 
strangers,  once  the  right  was  vested  in  them,  the  legal  would  MAR0HIONFg8. 
begin  to  run,  and  the  adjudications  might  become  absolute  dowagkrof 
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rights  of  property  to  the  estate  of  Annandale,  even  while  v. 

that  estate,  and  the  trust  estate  were  possessed  by  the  present  ah*a1TdIle[ 
Marquis,  contrary  to  the  intention  of  the  testator  and  to  the  &c* 
intention  of  the  said  Act  of  Parliament ;  that  if  the  appel- 
lant prevailed  in  her  present  suit,  that  expedient,  which 
the  legislature  intended  for  the  present  Marquis'  family 
and  paternal  estate,  must  inevitably  turn  out  to  be  the 
certain  destruction  of  both,  for  the  appellant's  claim  amounted 
to  near  £60,000,  which,  by  an  adjudication,  might  be  im- 
mediately converted  into  a  new  capital,  bearing  interest,  and 
in  a  few  years  carry  off  an  estate  which  produced  only 
£2000  per  annum. 

The  respondents  further  pleaded,  That  even  supposing  the 
action  was,  in  the  present  case,  maintainable  at  the  instance  of 
the  appellant,  yet,  as  the  present  Marquis  was  clearly  entitled 
under  the  will  of  the  testator,  under  the  Act  of  Parliament, 
and  under  the  said  order  of  the  Court  of  Chancery  in  Eng- 
land, 1st  August  1743,  to  retain  to  his  own  use  the  interest 
of  the  said  £36,503,  the  appellant  could  have  no  right  to 
recover  any  interest,  far  less  the  interest  become  due  before 
bringing  the  said  action. 

The  Lord  Ordinary  reported  the  case  to  the  Court.  The  Aug.  l,  1754. 
Court  pronounced  this  interlocutor :  "  The  Lords,  on  the 
"  report  of  Lord  Woodhall,  Ordinary,  find,  that  there  lies  no 
"  action  at  the  instance  of  the  pursuer  (appellant)  against 
"  the  defenders,  either  for  the  principal  sum  or  annual  rents 
"  in  question,  during  the  life  of  the  Marquis  of  Annandale  ; 
"  and  remitted  to  the  Lord  Ordinary  to  proceed  accord- 
"ingly." 

In  pursuance  to  this  remit,  the  Lord  Ordinary  pro- 
nounced this  interlocutor  :  "  Assoilzie  the  said  George,  Aug.  2, 1754. 
"  Marquis  of  Annandale,  and  Ronald  Crawford,  his  factor, 
"  and  the  whole  other  before-named  persons,  defenders,  from 
u  the  foresaid  summons  and  action  so  raised  and  pursued 
u  against  them,  at  the  instance  of  the  said  Charlotte,  Mar- 
"  chioness-Dowager  of  Annandale,  and  John  Dick,  her  factor, 
u  and  from  the  whole  articles  and  conclusions  thereof;  and 
u  decern  and  declare  them,  the  said  George  Marquis  of  An- 
"  nandale,  Ronald  Crawford,  and  the  whole  other  before 
u  named  persons,  defenders,  to  be  free  thereof,  and  quit 
"  therefrom,  now,  and  in  all  time  coming." 
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1755.  Against  these  interlocutors  the  present  appeal  was  brought 

M  IRCHIOMES8.  t0  tlie   H°USe  °f  L<>rds. 

^^J*™/  Pleaded  for  the  Appellant— 1.  The  testator,  by  his  will, 
directed,  that  his  executors  and  trustees  should  dispose  of  his 
personal  estate,  and  the  rents  and  profits  of  his  real  estate,  to 
&c-  be  laid  out  in  the  purchase  of  lands  in  English  counties,  and 
settled  to  the  same  uses  with  his  other  real  estate ;  that  the 
income  and  interest  of  the  trust  money,  should  be  applied  in 
like  manner  as  the  profits  of  the  lands  to  be  purchased;  and 
that,  in  the  meantime,  the  money  should  be  placed  out  upon 
securities,  in  the  name  of  his  executors ;  and,  therefore,  the 
appellant,  as  surviving  trustee,  has  a  clear  right  to  call  in 
the  trust  money,  and  purchase  lands,  especially  when  act- 
ing under  the  direction  and  by  the  authority  of  the  Court  of 
Chancery,  wljich  has  the  sole  jurisdiction  in  all  cases  of 
trust,  relative  either  to  real  or  personal  estates  in  England. 

2.  The  Act  of  7  Geo.  II.  was  not  intended  to  alter,  bot 
effectuate  the  will  of  the  testator.  It  was  doubted  whether 
the  Court  of  Chancery  could  order,  or  would  approve  of  any 
part  of  the  trust  money  being  applied  to  purchase  in  the  in- 
cumbrances upon  the  Annandale  estate  in  Scotland.  At  the 
same  time,  it  was  thought  most  beneficial  for  the  Marquis, 
and  agreeable  to  the  will  of  the  testator,  who  had  declared 
his  intention  that  his  estate  should  go  with  the  honour  (whilst 
the  honour  continued  in  his  family),  to  place  it  out  for  some 
time  on  the  Marquis"  estate  in  Scotland.  To  that  end,  the 
Act  has  empowered  the  trustees  to  apply  the  trust  money 
in  purchasing  such  securities  affecting  the  Annandale  estate, 
as  carried  an  interest  of  5  per  cent.,  and  to  take  such  assign- 
ments of  these  securities  as  the  Court  of  Chancery  should 
approve.  But,  neither  by  the  words  nor  the  intention  of  the 
Act,  are  the  trustees  deprived  of  the  discretion  which  the 
will  of  the  testator  gives  them,  to  purchase  lands  at  any  time, 
even  during  the  life  of  the  Marquis,  when  it  might  be  con- 
venient. And  after  the  Marquis  had  fallen  into  his  present 
unhappy  condition,  the  trustee,  who  petitioned  the  Court  of 
Chancery  for  directions,  and  the  Court  which  made  the 
order,  29th  July  1751,  judged  it  most  proper  to  call  in  the 
money,  and  lay  it  out  in  the  purchase  of  land. 

3d,  The  money  laid  out  in  purchasing  the  securities  affect- 
ing the  Annandale  estate,  is  still  as  much  a  part  of  the  trust 
estate  in  England,  as  if  it  had  been  placed  out  upon  mortgage 
of  lands  in  any  of  the  counties  mentioned  in  the  testator's 
will,  or  elsewhere  in  England.     And  the  Act  is  so  carefully 
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framed  to  preveut  the  possibility  of  any  other  construction, 
as  that  (contrary  to  the  rule  of  law  of  Scotland),  it  has  indicated 
the  adjudications  obtained  and  assigned  upon  the  Annandale 
estate,  to  be  a  security  only  for  the  principal  sums,  interest 
and  costs,  paid  out  of  the  trust  estate,  and  not  to  become 
absolute  rights,  though  not  redeemed  in  due  time  (so  long  as 
the  estate  of  Annandale,  and  the  trust  estate,  shall  continue 
in  the  same  person).  This  provision  was  made  in  order  to 
enable  the  trustees  to  call  the  trust  money,  when  it  might  be 
best  to  do  so.  It  is  therefore  evident,  that  the  placing  out  the 
money  upon  the  Annandale  estate,  according  to  the  Act,  was 
not  intended  to  make  any  alteration  on  the  rights  of  persons, 
who  might  be  entitled  to  it  on  the  death  of  the  Marquis. 
And  the  Court  of  Chancery,  considering  a  thing  directed 
to  be  done  as  done,  and  money  devised  in  trust  to  be  laid 
out  in  land  as  land,  has  declared  the  principal  money  invested 
in  those  securities  to  be  part  of  the  Marquis'  real  estate  in 
England;  in  like  manner  as  it  would  have  considered  the 
profits  of  the  land  itself. 

4th,  As  the  power  over  the  trust  money  is  given  by  the 
testator's  will,  to  his  trustees  and  executors,  not  diminished 
or  varied  by  the  Act  of  Parliament,  so,  likewise,  the  assign- 
ments of  all  securities  on  the  Annandale  estate  are  made  to 
them.  The  surviving  trustee  is,  therefore,  the  only  party  to 
put  those  securities  in  suit,  and  the  motives  to  it  are  just  and 
reasonable.  The  testator  had  directed  the  trust  money  to  be 
laid  out  in  lands  in  England  when  convenient  purchases 
should  offer.  Such  purchases  did  offer,  which  led  to  the 
order  obtained  in  Chancery,  to  call  in  the  trust  money,  for 
which  purpose  this  suit  is  raised. 

Pleaded  for  the  Respondents. — They  pleaded  precisely  as 
set  forth  in  this  case,  ante,  p.  702. 
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After  hearing  counsel, 


It  was  ordered  and  adjudged  by  the  Lords,  that  so  much 
of  the  said  interlocutors  of  the  1st  and  2d  August 
1754,  as  relates  to  the  principal  sum,  £36,503,  15s.  o£d., 
in  question  in  this  cause  be,  and  the  same  is  hereby 
reversed :  And  it  is  further  ordered,  that  the  action  at 
the  instance  of  the  appellant  for  the  said  principal  money 
be  sustained :  And  it  is  hereby  further  ordered  and 
adjudged,  that  the  rest  of  the  said  interlocutors  be  af- 
firmed without  prejudice  to  the  respondent,  the  Marquis, 
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1756.  or  any  person  lawfully  authorized  on  his  behalf;  to  bring 

such  action,  or  take  such  remedy  for  obtaining  satisfac- 
tion out  of  the  rents  and  profits  of  the  estate  in  question, 
for  such  annual  rent  or  interest   of  the  said  principal 
annandalb,  sum  as  hath  accrued  since  the  said  Marquis  attained  his 

age  of  twenty-three  years,  or  any  part  thereof,  as  shall 
be  competent  in  that  respect  and  as  they  shall  be 
advised ;  and  that  the  said  cause  be  remitted  back  to 
the  Court  of  Session  to  proceed  therein,  pursuant  to  this 
order,  and  according  to  law  and  justice. 

For  the  Appellant,  Wm.  Murray,  C.  York. 

For  the  Eespondents,  Robt.  Dundas,  A.  Hume  Campbell. 

Note. — Unreported  in  the  Court  of  Session. 


17g5-  [Mor.  7638,  et  Karnes'  Sel.  Dec.  p.  42.] 

THE  DURE  OF 

dodglas     The  Duke  of  Douglas,  .  .  Appellant; 

V. 

L0C|HART»    John    Lockhabt    of   Lee,    and    James 

Somebvel  of  Corehouse,  .  .  Respondents. 

Et  e  Contra. 

House  of  Lords,  27th  March  1755. 

Act  24  Geo.  II.,  c.  44 — Justices  op  Peace. — An  action  was 
raised  against  Justices  of  Peace  for  neglect  and  failure  in  the 
performance  of  their  duty.  They  pleaded  the  Act  24  Geo.  II., 
c.  44,  as  protecting  them  in  the  execution  of  their  office.  Held 
that  this  Act  applied  to  Scotland.  Reversed  in  the  House  of 
Lords. 

This  was  an  action  founded  on  certain  Acts  of  Parliament 
inflicting  penalties  upon  the  justices  of  the  peace  for  the 
breach  or  neglect  of  their  duty  as  justices,  besides  being  bound 
to  indemnify  the  private  party.  These  Acts  were  54  James 
L,  c.  2  ;  12  and  16  James  II. ;  2  James  HI. ;  and  104 
James  V.,  c.  7. 

It  arose  from  the  depredations  of  James  Hodgeson,  a 
poacher,  who,  in  defiance  of  the  law,  had  been  in  the  practice 
of  entering  on  the  appellant's  grounds,  hunting  with  guns, 
and  dogs,  and  nets,  at  all  seasons,  in  violation  of  the  laws  for 
preservation  of  the  game,  and  the  Act  of  Queen  Anne,  1707, 
c.  13. 


THE  DUKE  OF 
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It 'was  stated  by  the  appellant,  that  in  these  practices  he        1756- 
was  countenanced  by  the  respondents,  justices  of  the  peace 
for  the  county  of  Lanark,  whom  the  poacher  supplied  with 
plenty  of  wild  fowl  and  game.  lockhart, 

His  Grace  further  stated,  that  when  Hodgeson  was  appre- 
hended and  sent  to  prison,  to  stand  trial  for  these  offences,  he 
was  allowed  his  liberty  on  entering  into  recognizance  to  appear 
and  stand  trial  upon  any  complaint  that  should  be  brought 
against  him.  By  another  warrant  of  the  magistrates  of 
Lanark,  his  dogs  and  nets  were  put  into  the  keeping  of 
persons  appointed  for  that  purpose. 

The  appellant  being  advised  to  carry  on  the  prosecution ; 
this  was  done  before  the  sheriff  of  the  county,  with  concourse 
of  the  procurator-fiscal,  concluding  for  the  several  penalties 
by  the  above-mentioned  statutes,  and  more  particularly  for 
the  forfeiture  of  the  dogs  and  nets,  against  Hodgeson. 

His  Grace  further  stated  that  the  respondents,  unknown 
to  him,  entered  into  a  scheme  in  order  to  frustrate  this  pro- 
secution. 

They,  it  turned  out,  had  held  some  private  meeting,  within 
the  county,  and  professing  to  meet  in  the  character  of  justices 
of  peace,  to  take  cognizance  of  the  offence  against  Hodgeson, 
and  without  any  complaint  from  the  appellant,  or  without  his 
being  present,  they  proceeded  de  piano  to  judgment,  James 
Hodgeson  being  then  present  before  them.  Upon  Hodgeson 
confessing  that  he  did  hunt  with  net  and  dogs,  but  denied 
that  he  killed  or  destroyed  any  of  the  game,  the  justices 
accepted  of  this  confession,  and  found  him  liable  to  pay  a 
penalty  of  20s. 

In  moving,  therefore,  in  the  prosecution  before  the  sheriff, 
the  appellant  was  met  with  the  objection,  that  Hodgeson  had 
been  already  tried,  convicted  and  punished  for  the  offence,  by 
the  justices.  The  sheriff  sustained  this  defence,  but  the 
appellant,  satisfied  that  the  whole  proceedings  bore  the  evi- 
dent marks  of  collusion,  brought  an  advocation  of  this  sen- 
tence to  the  Court  of  Session.  In  the  meantime,  Hodgeson 
made  his  escape ;  and  the  appellant  brought  an  action  before 
the  Court  of  Session,  against  the  respondents,  founded  on  the 
Acts  above-mentioned,  for  misbehaving  in  their  offices  as 
judges,  and  being  wilfully  guilty  of  partial  administration  of 
justice. 

In  defence,  the  respondents  pleaded  the  statute  24  Geo. 
II.,  c.  44,  in  bar  of  this  action,  entituled  "  an  Act  for  render- 
u  ing  justices  of  the  peace  more  safe  in  the  execution  of  their 
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1765.        "  office."     This  Act  provides  for  the  parties  giving  notice  to 

the  duke  of  tne  justices  of  the  intended  claim,  so  that  just  amends  may 

dodolab      be  made.     It  also  provides  that  no  action  will  be  competent, 

lockhabt,    "  unless   commenced  within  six  calendar  months  after  the 

c*         act  committed." 

The  summons  bore  date  10th  January  1752,  and  was  exe- 
cuted on  the  20th  of  the  same  month,  so  that  the  summons 
was  raised  within  the  six  months. 

It  was  in  answer  to  this  defence  stated  by  the  appellant, 
that  the  Act  in  question  was  by  every  clause  thereof  obviously 
meant  to  be  limited  to  England,  and  could  by  no  just  con- 
struction be  extended  to  Scotland.     It  was  replied  for  the 
respondents,  that  this  being  a  British  statute,  and  containing 
no  clause  limiting  the  same,  it  must  be  understood  to  reach 
all  parts  of  the  United  Kingdom. 
July  28, 1752.        The    Lord    Ordinary    pronounced    this    interlocutor  :- 
"  Having  considered  the  foregoing  debate,  and  Act  of  Pai 
"  liament  founded  on  for  the  defenders,  the  justices  of  the  peace, 
"  and  having  advised  with  the  Lords  thereanent :  Finds  that 
"  the  said  Act  does  extend  to  Scotland."     On  reclaiming 
Deo.  19, 1752.  petition,  the  Court  "  find  that  the  Act  of  Parliament  founded 
"  on  extends  to  Scotland,  and  that  the  case  falls  under  the  said 
"  Act  of  Parliament ;  but  find  no  costs  due."    On  reclaiming 
Feb.  6, 1763.     petition,  the  Court  altered  and  found  "  That  the  Act  of  Par- 
"  liament  founded   on   does   not   extend   to   Scotland,   and 
"  remitted  to  the  Lord  Ordinary  to  proceed."    But  on  further 
Jnly  20, 1753.   petition,  the  Court  varied  their  last  interlocutor,  and  "  ad- 
"  hered  to  the  interlocutor  of  19th  December  last,  finding 
"  that  the  Act  of  Parliament  founded  on,  extends  to  Scot- 
"  land,  and  that  this  case  falls  under  the  said  Act  of  Par- 
Dec,  is,  1753.  "  liament."     And  to  this  interlocutor  they  afterwards  adhered. 
Against  these  interlocutors,  the  present  appeal  was  brought 
by  the  appellant ;  the  cross-appeal  had  reference  to  the  costs. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  said  interlocutors 
complained  of  in  the  orginal  appeal  be  reversed,  and 
the  interlocutor  of  6th  February  1753,  whereby  the  said 
Lords  of  Session  found  that  the  Act  of  Parliament 
founded  on,  does  not  extend  to  Scotland,  and  remitted 
to  the  Lord  Ordinary  to  proceed  accordingly,  be  af- 
firmed. And  it  be  further  ordered  that  the  cross- 
appeal  be  dismissed. 


i 
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For  the  Appellant,  W.  Murray,  And.  Bringloe. 

For  the  Respondents,  A.  Hume  Campbell,  Gilbert  Elliot. 

Note. — Lord  Elchies  has  the  following  note  on  this  case: — 
"  The  first  question  was,  Whether  the  Act  44  Geo.  II.,  extended 
to  Scotland  ?  The  President  thought  it  did  as  to  the  prescription 
or  limitation  of  actions  against  justices,  hut  not  as  to  the  manner 
of  trial,  which,  by  that  Act,  can  only  be  by  juries.  Others,  again, 
thought  it  impossible  to  separate  the  clauses  of  that  Act;  and 
as  the  limitation  extended  to  Scotland,  so  must  the  whole  Act, 
and  as  it  was  impossible  that  the  legislature  could  intend  such  an 
alteration  of  our  law,  which  would  confine  all  complaints  against 
justices  of  the  peace  to  the  Court  of  Justiciary,  they  thought  that 
none  of  it  extended.  But,  upon  the  question,  it  carried  that  it 
does  extend  to  Scotland."  "But,  6th  February  1753,  found  that 
the  Act  does  not  extend  to  Scotland,  and  so  also  now  thought  the 
President."  "  On  further  reclaiming,  they  changed  their  opinion 
again."     Vide  Elchies,  Vol.  ii.,  p.  234. 


1755. 


THE  DUKE  OF 

DOUGLAS 

t>. 

LOCK  HART, 

&C. 


His  Majesty's  Advocate, 
Sib  Lewis  Mackenzie, 


Appellant; 
Respondent.         175&, 


House  of  Lords,  25th  March  1756. 

Obligation — Debt — Interest. — A  claim  of  debt  was  made  on 
the  forfeited  estate  of  Cromarty,  on  an  obligation  dated  in  1705, 
upon  which  adjudication  against  the  estate  had  followed  in 
1722,  for  the  accumulated  sum  in  the  adjudication,  and  interest. 
Held  the  claimant  entitled  to  the  accumulated  sum,  and  the 
annual  rents  due  thereon,  from  the  date  of  the  adjudication. 
Reversed  in  the  House  of  Lords. 


HIS  MAJESTY  1 
ADVOCATE 

V. 
MACKENZIE. 


George,  first  Earl  of  Cromarty,  granted  a  written  obliga- 
tion to  Sir  Kenneth  Mackenzie,  the  respondent's  grandfather, 
whereby  he  "  acknowledged  to  be  indebted  to  the  latter  in 
u  2500  merks,  or  2300  merks,  I  know  not  whether."  This 
document  was  dated  26th  March  1705.  The  Earl  returned 
to  Scotland  in  the  following  summer ;  but  though  the  Earl 
lived  for  eleven  years  after  its  date,  yet,  during  his  life,  and 
for  seven  years  thereafter,  no  demand  appeared  to  have  been 
made. 

His  son,  the  second  Earl,  succeeded  him. 

In  1722,  a  decree  of  constitution  against  the  second  Earl, 
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1750.        was  obtained  on  this  debt,  upon  which  adjudication  was  led 


bis  majesty*  against  his  estate. 


ADVOCATE 
V. 


Upon  Earl  John's  death,  he  was  succeeded  by  his  sou, 
Mackenzie.    Earl   George,  who,  being  convicted  and  attainted  of  high 
treason,  his  estate  was  forfeited  to  the  crown. 

The  respondent  then  produced  his  claim  of  debt  and  ad- 
judication. 

But  the  appellant,  on  behalf  of  his  Majesty,  objected  to 
this  claim,  on  the  following  grounds, — 1st,  That  from  the 
nature  of  the  original  obligation,  and  from  the  peculiar  cir- 
cumstances, no  interest  could  accrue  on  this  debt.  2d,  If 
interest  was  due,  it  could  only  be  for  the  original  principal 
sum,  but  not  on  the  new  capital  accumulated  in  the  decreet 
of  adjudication ;  for,  by  the  vesting  Act,  "  no  decree  could 
u  be  allowed  on  account  of  penalties ;"  and,  as  giving  the 
creditor  compound  interest  by  an  adjudication,  was  a  statutory 
penalty,  no  decree  could  be  made  in  the  present  case  for 
such  a  penalty. 

Mar.  17, 1753.  The  Lord  Ordinary  pronounced  this  interlocutor : — "  Find 
"  that  the  claimant  is  a  just  and  lawful  creditor  on  the  estate, 
"  real  and  personal,  of  the  said  George,  late  Earl  of  Cromarty, 
u  and  entitled  to  payment,  furth  thereof,  of  the  said  principal 
"  sum  of  2300  merks  Scots  money,  and  annual  rents  thereof 
"  from  and  since  the  26th  March  1705,  and  in  time  coming 
"  until  payment,  and  also  to  the  expenses  paid  out  by  him 
"  and  his  predecessors,  preceding  the  forfeiture,  in  deducing 
u  his  adjudication ;  and  decerns  and  declares  accordingly." 

July  io,  1763.  On  reclaiming  petition,  the  Court  adhered.  On  further  re- 
claiming petition  from  the  respondent,  the  Court  altered  so 

Mar.  9, 1754.  far  as  to  "  sustain  the  petitioner's  claim  for  the  accumulated 
"  sum  and  annual  rents  thereof,  from  the  date  of  the  adjudi- 
u  cation,  and  decerned  accordingly." 

Against  these  interlocutors  the  appellant  brought  the 
present  appeal  to  the  House  of  Lords,  contending,  that  by 
the  vesting  Acts,  the  respondent  was  barred  from  the  benefit 
of  penalties  for  failure  of  payment  or  for  any  other  penalties 
whatsoever,  against  the  Crown,  and  therefore  excluded  from 
the  interest  of  his  accumulated  sum. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  said  interlocutor  of 
the  9th  March  1754,  complained  of  be,  and  the  same 
is  hereby  reversed ;  and  that  the   interlocutor  of  the 
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Lord  Ordinary  of  the  7th  March  1753,  and  the  said        n«fc 
interlocutor  of  the  Lords  of  Session  of  the  10th  July  HI8  MAJEgTT'S 
following,  adhering  thereto,  be,  and  the  same  are  hereby    advocate 

affirmed.  Mackenzie. 

For  the  Appellant,  W.  Murray,  R.  Dundas. 

For  the  Respondent,  A.  Forrester,  Geo.  Brown. 
Note. — Unreported  in  the  Court  of  Session. 


John  Stewabt,  Esq., 

Sir  Kenneth  Mackenzie,  Bart., 


Appellant; 
Respondent. 

House  of  Lords,  20th  December  1757. 


1757. 


MACKENZIE. 


.Entail — Debts — Provisions.— (I)  An  entailed  estate  having 
been  sold  under  an  Act  of  Parliament,  and  this  Act  having 
been  obtained  by  the  fraudulent  allegation  of  debt,  which  did 
not  exist,  the  sale  was  set  aside,  and  the  entail  held  to  be  still 
a  binding  and  subsisting  entail,  though  the  maker  and  the  in- 
stitute had  concurred  to  put  an  end  to  it,  before  the  Act  had 
been  obtained.  (2)  Held  that  two  of  the  debts  founded  on 
were  not  true  debts ;  but  that  Lady  Anne's  bond  of  provision 
was  a  true  debt,  yet  that  no  interest  was  chargeable  against  the 
estate  on  it,  during  Lord  Royston's  possession,  as  during  that 
possession  he  was  bound  to  keep  down  the  interest  of  the  debt 
on  the  estate. 

This  is  the  sequel  of  the  case  reported  in  vol.  i.,  p.  578. 

The  cause  having  returned  to  the  Court  of  Session,  an 
account  was  ordered  to  be  taken.  The  appellant,  besides  the 
allowances  out  of  the  money  arising  from  the  sale  of  the 
estate,  for  the  expenses  of  passing  the  Act,  and  for  a  small 
part  of  the  estate  not  comprised  in  the  entail,  claimed  the 
following: — 

1st,  For  the  amount  of  Lady  Anne  and  Lundine's  debts, 
as  accumulated  by  adjudication,  and  stated  in  the  Act  of 
Parliament  at  51,350  merks  Scots,  with  arrears  of  interest, 
and,  2d,  For  £800  as  four  years'  rent  of  the  estate  with 
which  Sir  James  Mackenzie  had  power,  by  the  entail,  to 
charge  the  same,  for  provisions  to  younger  children. 

To  these  claims  the  respondent  objected,  1st,  As  to  Lun- 
dine's  debt,  that  it  could  be  no  charge  on  the  entailed  estate, 
the  security  having  been  granted  eighteen  years  after  the 
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1757.  granter  was  divested  of  the  fee ;  and  that  from  a  defeazance 
produced  in  Court,  granted  by  Sir  James  to  his  father,  the 
Ear],  it  appeared  that  bonds  and  other  securities,  to  a  large 
amount,  had  been  assigned  by  the  Earl  to  Sir  James,  in 
trust,  among  others,  to  pay  the  interest  and  a  part  of  the 
principal  money  due  to  Lundine. 

With  respect  to  Lady  Anne's  bond  of  provision,  the 
entail  had  expressly  provided,  that  the  interest  thereof  should 
become  chargeable  on  the  estate,  only  from  the  day  of  the 
Earl  and  Countess  of  Cromarty's  death,  and  no  interest  could 
afterwards  accrue,  as  Sir  James  then  became  the  creditor,  by 
the  above-mentioned  assignment,  and  was  in  the  perception  of 
the  rents  and  profits,  or  otherwise  bound  by  law  to  keep 
down  the  growing  interest  during  his  own  lifetime. 

2d,  With  respect  to  the  £800  provision  bond,  as  the 
power  given  to  Sir  James  of  charging  the  estate  with  pro- 
visions for  younger  children,  had  never  been  executed,  no 
allowance  could  be  made  in  respect  thereof  J  and  the  feet 
was,  Sir  James  had,  in  his  own  time,  paid  all  his  younger 
children's  fortunes,  and  taken  their  discharges. 

3d,  It  was,  besides,  contended  that  the  maker  of  the  entail 
and  institute,  before  the  Act  of  Parliament  was  obtained,  had 
both  concurred  in  putting  an  end  to  the  entail  1688,  so  as 
to  leave  in  Lord  Cromarty  the  estate  in  fee  simple. 

June  25, 1756.  The  Court  pronounced  this  interlocutor : — "  Find  that  it 
"  is  competent  for  the  defender  to  object  that  the  estate  of 
"  Royston,  did  not  remain  entailed  at  the  date  of  the  Act  of 
"  Parliament  authorizing  the  sale  thereof,  notwithstanding 
il  of  that  Act ;  but  find  that  the  tailzie  made  by  the  disposi- 
"  tion  and  charter  1688,  was  and  is  a  subsisting  tailzie.'1 
On  reclaiming  petition  for  the  respondent,  this  interlocutor 

Feb.  ir>,  1757.  was  pronounced : — "  Find  that  it  was  not  competent  for  the 
"  defender  to  object  that  the  estate  of  Royston  did  not  w» 
u  main  entailed  at  the  date  of  the  Act  of  Parliament  author- 
"  izing  the  sale  thereof."  And  also  having  considered  the 
petition  for  the  appellant,  with  the  answer,  and  additional 

Feb.  n,  1757.  answer  for  the  respondent,  "  they  adhere  to  their  former 
"  interlocutor,  and  refuse  the  desire  of  the  petition." 

The  Lord  Ordinary  having  afterwards  reported  the  other 

Feb.  23, 1757.  points  in  the  cause,  the  Lords,  by  interlocutor  of  this  daie> 
"  Find  that  neither  the  debt  due  to  Humphrey  Lundine, 
"  nor  the  £800  sterling,  said  to  be  paid  by  Lord  Royston, 
"  for  provisions  to  his  daughters,  are  true  debts  affecting  the 
"  estate   of  Royston ;    but   find  that  the   principal  sum  of 
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u  20,000  merks  contained  in  Lady  Anne  Mackenzie's  bond,        17g7- 
u  is  a  debt  affecting  the  said  estate,  but  that  the  annual  rents     BTbwabt 
"  thereof,   either  before  Lord   Cromarty's  death,  or  after,    MACK^IUIB# 
u  during  Lord  Boyston's  possession,  are  not  a  charge  on  the  March  5, 1757, 
u  same ;  and   remit  to  the  Lord  Ordinary,  to  proceed  ao- 
"  cordingly." 

The  appellant  reclaimed  against  this  interlocutor,  but  the 
Court,  without  troubling  the  respondent  to  answer,  "  unani- 
"  mously  adhered  to  their  former  interlocutor,  and  refused 
a  the  desire  of  the  petitioner." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1st,  As  to  the  settlement  1688. 
This  deed  was  manifestly  calculated  for  a  temporary  purpose, 
and  was  never  intended  as  a  permanent  settlement  of  the 
estate  of  Royston.  There  could  be  no  views  of  establishing 
a  family  in  the  person  of  a  third  son,  then  an  infant,  as  the 
value  of  the  estate  allotted  to  him  as  a  patrimony,  did 
not  at  that  time  exceed  £3000  sterling,  subject  to  his  father's 
liferent,  and  a  provision  to  his  sister,  equal  to  a  third  of  the 
value.  Accordingly,  this  settlement  was  never  made  effectual 
or  recorded  in  the  register  of  tailzies,  in  terms  of  the  Act 
1685.  The  maker  of  the  entail  continued  in  possession  of 
the  estate,  and  as  soon  as  his  son  came  of  age,  they  jointly 
concurred  in  every  deed  which  could  render  this  entail  of 
no  effect. 

2d,  By  the  established  law  of  Scotland,  if  the  institute  or 
first  heir  repudiate  the  entail,  the  substitutes  (who  can  have 
no  title  but  by  service,  as  heir  to  him),  of  course  cannot  take 
the  estate,  and  the  entail  is  at  an  end ;  and  even  where  the 
institute  has  taken  the  estate  under  the  entail,  it  is  still  in 
the  power  of  the  maker  of  the  settlement  and  the  institute, 
by  their  joint  concurrence  to  a  deed,  to  vacate  the  entail,  or 
to  relax  the  prohibitory,  irritant,  and  resolutive  clauses  thereof. 
In  the  present  case,  Sir  James  Mackenzie,  the  institute,  far 
from  accepting  or  approving  of  the  settlement  1688,  did, 
twelve  years  after,  formally  and  legally  renounce  all  right 
and  title  to  the  estate.  On  the  faith  of  this  renunciation, 
Lord  Cromarty  exercised  all  the  powers  of  an  absolute  pro- 
prietor. He  granted  an  heritable  bond  over  the  estate,  to 
Humphrey  Lundine,  and  soon  after,  by  marriage  articles,  he 
provided  the  estate  to  his  wife  in  liferent,  and  to  the  heirs- 
male  of  the  marriage,  in  fee.  These  deeds  afford  incontestable 
proof  that  the  entail  was  deemed  legally  vacated ;  and  in 
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1757.  confidence  of  this,  Sir  James  Mackenzie  did  thereafter  give 
TEWABT  up  his  right  to  an  estate  of  equal  value,  and  did  take  the 
estate  of  Royston,  upon  a  new  unlimited  grant  from  his 
father,  after  which,  they  both  concurred,  in  1714,  in  a  formal 
deed  of  revocation  of  the  entail,  1 688,  and  upon  the  unlimited 
title,  Sir  James  Mackenzie  possessed  the  estate  till  the  year 
1739. 

3d,  By  the  law  and  usage  of  Scotland,  heirs  of  entail  may 
lawfully  take  rights  to  the  incumbrances  affecting  the  estate 
tail,  and  keep  these  as  separate  estate,  to  be  disposed  of  at 
pleasure,  and  to  continue  equally  effectual  against  the  estate 
tail,  as  if  they  had  remained  in  the  persons  of  the  original 
creditors.  In  the  present  case,  the  debts  for  which  the 
appellant  claims  allowance,  out  of  the  price  of  the  estate  of 
Royston,  were  such  as,  by  the  settlement,  1688,  were  made 
charges  on  the  estate,  or  were  really  bona  fide  paid  by  Sir 
James  Mackenzie.  The  whole  does  not  exceed  a  very  mode- 
rate provision,  intended  for  the  appellant's  grandfather. 
Equity  will,  therefore,  not  suffer  the  words  of  a  settlement 
to  be  rigorously  strained  to  disappoint  the  appellant  of  his 
provision. 

Pleaded  for  the  Respondent. — 1st,  Sir  James  Mackenzie 
having,  by  repeated  acts,  testified  his  acceptance  of  the  en- 
tail 1688,  and  in  his  petition  to  Parliament  and  other- 
wise, judicially  admitted  himself  bound  thereby,  and  the 
legislature,  on  his  own  information,  having  enacted  that  the 
residue  of  the  price,  after  payment  of  debts,  should  be  laid  out 
to  the  uses  of  the  entail ;  these  circumstances  are,  in  respect 
of  him  and  all  coming  under  him,  conclusive,  and  must  bar 
the  appellant,  his  heir  general,  from  disputing  the  validity  of 
the  entail.  And  as  the  question  is  not  open,  neither  is  it 
material,  since,  whether  Sir  James  accepted  or  refused  the 
entail,  he  could  not  prejudice  the  remainder  men  who 
claimed  not  through  him.  Their  right  was  out  of  the  reach 
of  his  refusal.  His  father,  the  Earl  of  Cromarty,  wa$  coo- 
fined  to  a  bare  life  estate ;  his  own  was,  after  the  particular 
power  of  charging  for  younger  children,  limited  by  the 
strongest  prohibitive,  irritant,  and  resolutive  clauses ;  it  was 
therefore,  no  longer  in  his  or  his  father's  power,  by  any  joint 
or  separate  act  of  theirs,  to  affect  the  remainder  men. 

2d,  Lundine's  debt  is  no  charge  upon  the  entailed  estate; 
the  infeftment  was  granted  by  a  bare  tenant  for  life,  and 
determined  with  his  liferent  interest.  If  the  debt  remained 
still  in  Lundine's  person,  the  question  would  not  bear  dispute ; 
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and  it  is  clearer,  if  possible,  against  an  heir  of  tailzie,  who        1757. 
would  set  up  that  deht  to  defeat  the  settlement  under  which 
he  himself  possessed.  " 

3d,  No  interest  on  Lady  Anne's  bond  is  chargeable  on 
the  estate,  but  from  the  time  it  was  made  so  by  the  entail, 
which  makes  it  to  commence  at  the  Earl's  death  only. 

4th,  The  power  to  charge  for  younger  children  given  to 
Sir  James,  was  optional  and  discretionary,  whether  he  would 
or  would  not  execute  it.  He  did  not  execute  it ;  nay,  he 
does  not  appear  to  have  ever  taken  one  step  towards  execut- 
ing it,  unless  it  was  by  getting  the  whole  purchase  money 
into  his  own  hands,  and  covenanting  to  lay  out  only  £1000 
to  the  old  uses,  which  'he  never  did.  Here  are  no  younger 
children  unprovided  for,  nor  any  other  ground  of  equity  for 
the  Court  to  interpose. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  C.  Yorke,  Alex.  Wedderbum. 
For  the  Respondent,  A  L  Forrester,  Fred.  Campbell. 


[Elchies,  vol.  ii.,  p.  159.]  2758. 


Colonel  James  Ross  of  Balnagowan,  Appellant ;  R0M 

BOSS,  &C. 

Alexander  Ross  of  Pitcalny,  and  Others,        Respondents. 

House  of  Lords,  19th  January  1758. 

Reduction  of  Deed — Title  to  Sue — Fraud  and  Incapacity — 
Proof — A  reduction  was  brought  of  settlements  on  the  head  of 
fraud  and  incapacity.  The  appellant  objected,  that  the  respond- 
ent had  no  title  to  raise  such  action,  and,  therefore,  that  he 
ought  not  to  be  let  into  proof  of  the  reasons  of  reduction.  Held 
him  entitled  to  a  proof;  proof  allowed  to  both  parties. 

This  was  an  action  of  reduction  and  im probation,  brought 
by  the  respondent's  father,  a  colateral  relation  of  Ross  of 
Balnagowan,  and  who,  123  years  before,  had,  by  settlement, 
the  estate  of  Balnagowan  limited  to  him  under  that  settle- 
ment, on  the  ground  that  the  subsequent  settlements  of  1685, 
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1758.  1706,  1707,  1711,  had  been  fraudulently  obtained  upon  false 
B0SS  suggestions  from  David  Eoss,  who  was,  a  weak  man,  and  in- 
a»'kr      capable  of  managing  his  affairs. 

It  appeared  that  the  estate  had  been  acquired  by  General 
Ross,  the  appellant's  ancestor,  by  advancing  to  David  Bon 
£5500,  being  the  amount  of  debts  with  which  it  was  incum- 
bered, whereby  all  the  parties  interested,  sold  and  conveyed 
the  said  estate  to  General  Ross  and  certain  other  descend- 
ants of  the  General's  father,  remainder  to  the  respondent's 
father. 

In  these  circumstances,  the  defence  stated  by  the  appellant 
was,  that  the  settlement  of  1615,  under  which  alone  the 
respondent  could  claim,  had  been  altered  by  the  three  several 
dispositions  of  1630,  1638,  and  1647,  the  charter  and  infeft- 
ment  of  David  Ross  of  Balnagowan  in  1648,  and  the  charter 
and  infeftment  of  the  last  David  Ross  as  heir  in  special  to 
his  father ;  that  under  these  titles,  the  estate  had  been  pos- 
sessed for  upwards  of  a  century,  and  as  thereby,  on  the 
failure  of  issue  male  of  David  Ross,  the  second,  the  estate  of 
Balnagowan  (supposing  the  deeds  now  impugned  out  of  the 
question),  would  have  reverted  to  Lord  Robert  Ross  and  his 
heirs  and  assignees,  from  whom  the  appellant  acquired  them. 
The  respondent,  therefore,  had  no  title  to  carry  on  the 
action,  and  the  Court  ought  not  to  let  him  into  a  proof  of  the 
reasons  of  reduction ;  that  David  Ross'  weakness  and  in- 
capacity was  a  mere  fiction ;  that  he  had  held  many  public 
offices,  and  had  sat  as  a  member  of  Parliament  in  the  House 
of  Commons. 
Feb.  9, 1740.  The  Lords  pronounced  this  interlocutor :  "  Find  the  pur- 
"  suer,  Alexander  Ross  of  Pitcalny,  as  heir  male  of  the  said 
"  David  Ross  of  Balnagowan,  or  as  having  right  to  the  ad- 
"  judication  led  against  him,  the  said  Alexander,  as  charged  to 
"  enter  heir  to  the  said  deceased  David  Ross,  by  David  Boss, 
"  writer  in  Edinburgh,  has  no  sufficient  title  to  carry  on  this 
"  process,  in  so  far  as  concerned  such  lands  or  parts  of  the 
"  estate  of  the  said  David  Ross,  to  which  the  pursuer  could 
"  not  succeed  as  heir  male  to  him,  and  whereof  the  succes- 
"  sion  is  devised  to  a  different  series  of  heirs.  But  find,  that  by 
"  the  charter  produced,  granted  by  the  Bishop  of  Ross  to  the 
"  said  David  Ross  in  anno  1667,  the  succession  of  the  lands 
"  and  others  therein  contained,  is  devised  to  the  said  David 
"  Ross  his  heirs  male ;  and,  therefore,  sustain  the  pursuers 
"  title,  in  so  far  as  concerns  those  lands,  and  repelled  the 
u  defence  of  prescription.     But,  find  that  the  qualifications  of 
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tt  fraud  and  circumvention,  and  particularly  of  the  facility  and        has. 
u  weakness  of  the  said  David  Ross  of  Balnagowan  conde-        BOg8 
u  scended  upon  by  the  pursuer,  are  not  sufficient  for  allow-     w£&q 
u  ing  him  proof  even  before  answer  of  the  said  qualifications 
"  after  so  great  a  distance  of  time,   and  after  the  death  of 
u  the  said  David  Ross  of  Balnagowan,  and  of  all  the  other 
u  parties  concerned  in  the  transactions,  now  quarrelled ;  and 
u  remit  to  Lord  Dun,  Ordinary  in  the  cause,  to  proceed  ac- 
u  cordingly." 

On  reclaiming  petition,  the  Court  adhered,  the  respondent  Feb.  22, 1740. 
acquiescing  in  the  first  part  of  the  interlocutor ;  and  the  re- 
spondent's father  having  died,  the  action  went  on  in  his  name. 

The  cause  then  went  back  to  the  Lord  Ordinary,  who 
ordered  condescendence  and  answers,  and  when  these  were 
given  in,  the  Lord  Ordinary  pronounced  this  interlocutor : 
u  Makes  avizandum  with  the  condescendence,  informations,  Feb.  27, 1756. 
"  additional  condescendence  and  answers  given  in  for  either 
u  party  to  the  Lords,  grants  diligence  at  the  pursuers  in- 
"  stance  against  havers,  for  recovering  such  further  rights 
u  and  titles  to  the  estate  of  Balnagowan  or  any  part  thereof, 
u  which  are  devised  to  heirs  male  whatever,  to  be  reported  the 
u  first  sederunt  day." 

Under  this  report  to  the  Court,  the  following  interlocutor 
was  pronounced :  "  The  Lords,  before  answer,  allow  the  pur-  July  29, 1756. 
u  suer,  Alexander  Ross  of  Pitcalny,  to  prove  his  reasons  of 
u  reduction,  and  all  facts  and  circumstances  which  may  be 
u  material  for  him  in  the  cause,  and  allow  the  defender, 
u  Colonel  James  Ross,  to  prove  his  defence,  all  facts  and  cir- 
u  cumstances,  which  may  be  material  for  him  in  the  cause, 
a  and  allow  both  parties  a  conjunct  probation  all  prout  de 
••  jure. 

On  reclaiming  petition  the  Court  adhered.  Aug.  11, 1750. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords 

Pleaded  for  the  Appellant — It  is  an  established  rule  in  the 
laws  of  Scotland  as  well  as  in  common  sense,  that  a  plaintiff 
seeking  relief  against  a  settlement  for  fraud  or  any  other 
reason,  must  show  a  title  in  himself,  in  case  that  settlement 
was  out  of  the  way.  If  he  fails  in  this,  he  is  stopped  in 
limine,  since  a  plaintiffs  saying  you  have  no  title,  ergo  I  have, 
is  a  non  eequitur,  and  the  letting  him  into  a  proof  of  facts  and 
circumstances,  would  be  but  unnecessarily  vexing  the  de- 
fendant (appellant),  in  a  question  where  the  plaintiff  has  no 
concern. 
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1758.  Pleaded  for  the  Respondents. — The  interlocutors  complained 

of  are  warranted,  not  only  by  the  substantial  rules  of  justice, 
but  by  the  common  forms  of  the  Court.  It  would  be  repug- 
nant to  the  ends  for  which  courts  are  instituted,  and  to  con- 
stant experience,  if  process  for  producing  deeds,  or  for  making 
proofs,  were  refused  in  limine  to  a  plaintiff,  whose  case  is  pro- 
perly alleged  in  point  of  law ;  and  if  the  facts  be  properly 
alleged,  so  as  to  bear  legal  relevancy  on  the  face  of  diem, 
the  regular  practice  of  the  Court  warrants  the  sending  parties 
to  proof  before  answer,  because  judgment  of  the  Court  can 
be  governed  only  by  the  facts  proved. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Al.  Forrester,  Alex.  Wedderburn. 
For  the  Respondents,  C.  Yorke,  Fred.  Campbell. 

Note. — Lord  Elchies  has  this  note  in  regard  to  this  case:— 
"  The  Lords  found  qualifications  condescended  on  not  sufficient, 
and,  therefore,  remitted  to  the  Ordinary  to  hear  further.  I  own 
I  had  a  good  deal  of  difficulty  in  the  case.  I  thought  much  would 
depend  on  the  last  Balnagowan's  capacity  or  degree  of  his  weak 
ness ;  and  as  no  challenge  was  brought  for  nearly  thirty  years  after 
his  death,  I  thought  it  dangerous  to  allow  a  vague  proof  at  large  of 
his  weakness,  without  condescending  on  some  particular  instance* 
of  his  weakness,  and,  therefore,  voted  for  the  interlocutor."— Fife 
Elchies,  vol.  ii.,  p.  159. 
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175S.        John  Miller  of  Greenock,  Tobacconist,  Appellant; 


Wm.    Alexander,   Merchant,   Edinburgh, 
Alexander.        Agent  for  the  Farmers'  General  in  France,       Respondent- 

House  of  Lords,  19th  April  1758. 

Damages  for  Fraudulent  Abstraction.  —  Circumstances  i" 
which  the  respondent  was  held  liable  to  damages  for  abstrac- 
tion of  tobacco. 

The  appellant  was  in  the  habit  of  importing  tobacco  fro* 
America,  and  reselling  it  again  for  exportation  to  France} 
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and  the  present  was  an  action  of  damages  brought  by  the        1758- 
respondent,  agent  for  the  Farmers'  General  in  France  against      miller 
him,  charging  him  with  fraudulently  abstracting  from  the  ALEX^DER# 
hogsheads  as  they  arrived  from  America,  a  great  part  of  the  Aug.  10, 1756. 
tobacco  purchased  by  the  respondent's  constituents,  and  sub- 
stituting in  place  thereof,  tobaccoes  of  inferior  quality,  called 
box  and  babby  tobaccoes.     On  proof  the  respondent  made  out 
his  allegations,  and  the  Court  found  the  appellant  liable  to 
the  pursuer  (respondent)  as  factor  foresaid,  in  damages,  and 
remitted  to   the   Lord  Ordinary  to  ascertain  the  amount. 
The  Lord  Ordinary  found  him  liable  in  £1643,  Is.  4d.,  as  the  Dec- 14> im- 
total  loss  sustained  upon  the  cargoes  of  tobacco  therein  men- 
tioned, and  to  this  the  Court  adhered.  ec* 2|  ll5  ' 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby,  affirmed. 

For  the  Appellant,  C  Yorke,  John  Dalrymple. 

For  the  Respondent,  Rob.  Dundas,  Al.  Forrester, 

Note. — Unreported  in  the  Court  of  Session. 


1759. 


Thomas  Scott  and  James  Young  of 

Netherfield,  Esq.,  ....         Appellants ; 

SCOTT,  &C. 

James  Cochran  and  Janet,  his  wife,      .        Respondents.  v. 


COCHRAN,  &C. 


House  of  Lords,  ,18th  January  1759. 

Defective  Lease — Possession — Reduction — Deed — Subscrip- 
tion— Service. — (1)  A  translation  of  a  lease  held  not  to  be 
reducible  under  t\ie  Act  1696,  although  it  was  only  signed  by 
the  granter  on  the  last  page,  possession  on  the  lease  having 
followed.  (2y  Also  held  it  no  objection  to  sue  an  action  of 
reduction  of  this  lease,  that  the  pursuer  had  not  produced  a 
service  as  fyeir,  that  being  unnecessary. 

By  tack  /executed  between  James  Young  of  Netherfield, 
and  Jamea  Lawson,  James  Young  for  the  yearly  rent  of 
£11,  2s.  2d.,  and  other  covenants  therein  mentioned,  let  to 

/ 
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176°-        James  Lawson,  bis  heirs  and  assigns,  the  farm  of  Midlin 
scott,  &c.     Bank,  for  the  term  of  three  nineteen  years  from  Martinmas 
1703. 

This  lease  was  conveyed,  of  this  date,  1st  May  1719,  by 
James  Lawson  to  Mathew  Lowdon,  "  and  failing  of  him  by 
"  decease  to  James  Lowdon,  his  lawful  son,  his  heirs,  exeat- 
"  tors  or  assigns." 

Upon  the  death  of  his  son  in  1725,  Mathew  Lowdon,  the 
father,  who  had  only  a  right  to  the  above  lease  during  his  life* 
conveyed  the  lease  to  James  Baird,  his  nephew,  by  Marion,  hit 
half  sister,  in  preference  to  Janet,  his  own  sister  of  full  blood, 
who,  in  terms  of  the  original  conveyance  in  1719,  had  an 
undoubted  right  to  the  residue  of  the  remaining  terms  of  the 
lease. 

Upon  the  death  of  James  Baird,  in  1743,  the  respondent, 
in  right  of  Janet  Baird,  his  wife,  the  only  child  of  James 
Baird,  succeeded  to  the  lease,  entered  into  possession  by  h» 
subtenants  and  uplifted  the  rents. 

The  appellant,  Thomas  Scott,  was  the  grandson  of  Janet 
Lowdon,  sister  to  Mathew  Lowdon,  who  conveyed  the  lease 
to  James  Baird.  He  came  forward  and  objected  to  that  con- 
veyance as  being  beyond  the  power  of  Mathew  Lowdon,  he 
being  limited  to  a  liferent. 

But  fearing  that  there  might  be  a  further  conveyance  of 
the  lease,  and  anxious  to  enter  into  some  arrangement  to 
prevent  this,  the  landlord  came  forward  and  proposed  to  treat 
with  the  contending  parties.  For  this  purpose  a  meeting 
took  place.  It  was  at  this  meeting  discovered  that  the  con- 
veyance of  the  lease  by  Mathew  Lowdon  to  Baird  was  onlj 
signed  on  one  page.  It  was  then  objected  that  it  was  nufl 
under  the  statute  1696,  which  enjoins  that  every  page  of  the 
deed  shall  be  signed  by  the  party. 

•  Two  actions  were  thereupon  instituted  before  the  Court  rf 
Session  in  name  of  the  appellant,  Thomas  Scott,  as  heir  of 
the  before  mentioned  Mathew  and  James  Lowdon,  against 
the  respondents  and  against  James  and  Archibald  Dun,  tbefl 
subtenants,  to  whom  they  had  let  the  said  farm  of  Alidim 
Bank.  One  of  these  actions  was  to  set  aside  the  respondent'* 
right  to  the  said  lease ;  and  the  other,  an  action  of  removing 
against  him  and  his  subtenants. 

These  actions  having  been  conjoined,  the  respondent  ei- 
hibited  the  original  lease,  and  objected  that  Tliom»  Scott 
had  no  right  to  sue,  as  he  had  not  taken  oat  a  service  as  heir 
to  Mathew  and  James  Lowdon.    In  answer,  it  v*i  sttte4 
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that  by  the  law  and  usage  of  Scotland,  leases  transmitted        H50. 
without  service.  scott,  &c. 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Sus-  COCHRrAN  &c 

*  tains  the  pursuer's  (Scott's)  title  in  the  reduction,  as  heir  to  juue  2i,  1751. 
u  Mathew  Lowdon,  and  in  regard  the  pursuer  insists  in  an 

u  improbation  of  the  whole  deeds,  adhere  to  the  former  inter- 
u  locutor,  in  so  far  as  it  finds  that  the  defenders,  the  users 
u  thereof,  must  abide  by  them  sub  perieulo  falsi,  reserving  to 
**  the  defenders,  in  case  any  of  the  subscriptions  shall  be  found 
u  a  true  subscription,  to  plead  the  import  thereof  as  accords ; 
u  and  ordains  the  defenders  to  appear  against  the  third  day 
u  of  July  then  next,  to  abide  sub  perieulo  falsi." 

On  representation,  the  Lord  Ordinary  pronounced  this 
interlocutor :  u  Having  considered  that  the  defunct  (i.e. 
u  Mathew  Lowdon),  was  not  in  possession  of  the  tack  at  his 
u  death,  nor  had  been  for  some  years  before,  sists  process  (i.e. 
u  stays  further  proceedings)  until  the  pursuer  shall  make  up 
a  a  title  to  the  tack  by  general  service  as  heir  to  Mathew 
«  Lowdon." 

On  reclaiming  petition  to  the  Court,  the  Lords,  of  this 
date,  pronounced  this  interlocutor :  u  Find  the  pursuer  (Scott)  June  2C,  1754. 
u  can  carry  on  this  process  without  serving  heir  to  any  of  his 
u  predecessors,  and  that,  therefore,  he  can  propone  improbation 
u  against  the  translation  to  the  tack  produced ;  and  remitted 
u  to  the  Lord  Ordinary  to  proceed  accordingly." 

The  cause  having  then  been  debated  before  the  Lord 
Ordinary,  the  respondent  (Cochran)  refused  to  appear  in 
rapport  of  the  deed  challenged,  but  urged  that  the  respond- 
ent, Janet,  his  wife,  was  grandchild  of  Marion  Lowdon,  who 

was  sister-german  to  Mathew  Lowdon,  and  consequently  was 

equally  entitled  with  the  appellant,  the  grandson  of  the  other 

lister,  to  a  moiety  of  the  lease. 
The  Lord  Ordinary  thereupon  pronounced  the  following 

interlocutor:  "  Having  considered  the  debate,  and  in  respect  July  n,  1754. 

*  the  defenders'  procurator  refused  to  take  a  day  to  produce 
4?  them,  or  to  abide  by  the  translation  challenged,  sustains  the 

4?  Masons  of  reduction  of  the  said  deed,  and  reduces,  decerns, 
0~gn*&  declares  accordingly ;  and,  before  answer  to  the  other 
££*la4ence,  allows  the  defender  (Janet)  to  prove  prout  dejt/re, 
r  Jp&T  propinquity  to  Marion  Lowdon,  and  that  the  said 
^rfiflrion  was  a  sister  of  the  full  blood  to  Mathew  Lowdon,  and 
^2fo\v8  the  pursuer  a  conjunct  probation  thereanent  if  he 

J^JjElks  fit." 

representation  from  the  respondents,  acknowledging  that 
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1759.  Marion  Lowdon,  the  jespondent,  Janet's  grandmother,  was 
bcott,  &c.  only  half  sister  to  Mathew  Lowdon,  and  that  the  respondent  had 
cocHBAN  &c  no  ^'e  t0  ^e  ^ease>  **  *ie*r  to  Marion  Lowdon ;  and  praying 
that  the  former  interlocutor  might  be  recalled,  and  that  they 
might  be  allowed  to  take  a  day  to  abide  by  the  translation 
challenged;  whereupon  the  Lord  Ordinary  ordained  the 
respondent,  James  Cochran,  to  appear  and  abide  by  the  verity 
of  the  deed  challenged.  This  order  having  been  complied 
with,  the  appellant,  Thomas  Scott,  then  gave  in  articles 
improbatory.  The  chief  of  which  was,  that  the  lease  had, 
during  the  lifetime  of  Mathew  Lowdon,  been  seen  to  have 
been  subscribed  on  two  pages,  but  that  several  persons  bad 
seen  it  several  years  after  bis  death,  with  his  subscription  only 
on  one  page  ;  and,  therefore,  the  conveyance  was  forged  and 
the  deed  void. 

In  answer,  the  respondents  contended,  that  the  challenge 
of  forgery,  and  the  above  statements  were  entirely  an  inven- 
tion of  Mr  Young  of  Netherfield,  who  was  principally  con- 
cerned in  prosecuting  this  action.  That  it  could  be  proved 
by  the  instrumentary  witnesses  then  alive,  that  the  convey- 
ance was  duly  executed.  That  Mr  Young  was  for  some 
time  possessed  of  the  writings,  and  particularly  of  the  convey- 
ance under  challenge.  And  that  he  had  so  prepared  matters 
as  to  furnish  a  handle  for  the  game  he  pursued,  if  it  was  true, 
that  the  conveyance  wanted  the  subscription  of  Mathew 
Lowdon  on  one  of  the  pages,  which  was  the  pretence  for 
setting  it  aside.  That,  therefore,  before  any  proof  was  al- 
lowed, Thomas  Scott  ought  to  declare  by  writing  under  his 
hand,  u  Whether  he  had  entered  into  any  written  agreement 
"  with  Mr  Young,  or  any  person  for  his  behoof,  concerning 
"  his  right  to  the  lease  of  Midlin  Bank.  And  whether  Mr 
"  Young  had  not  defrayed  the  expense  of  making  up  Scott's 
"  titles,  and  of  carrying  on  the  action,  and  whether  he  had 
"  not  the  sole  direction  thereof."  He  appeared  by  order  of 
the  Lord  Ordinary,  and  declared  negative  of  this. 

A  proof  having  been  allowed,  it  was  proved  by  James 
and  William  Young,  who  were  present  at  the  meeting,  and 
who  deponed,  "  that  the  whole  writings  relative  to  the  foresaid 
"  lease  were  then  produced  and  shown  by  James  Cochran, 
u  and  were  read  over,  and  that  the  assignment  from  Mathew 
"  Lowdon  at  that  time  wanted  his  subscription  on  the  first 
"page." 
Feb.  17, 1756.  The  Lords  pronounced  this  interlocutor  :  "  Repel  the 
"  reasons  of  reduction,  and  assoilzie  the  defenders  from  the 
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<c  process  of  reduction,  improbation,  and  of  removing  at  Thomas        1759. 
"  Scott's  instance.     Find  expenses  due,  and  find  James  Young    g00TT  &0 
"  of  Netherfield  liable  in  payment  of  the  said  expenses,  and  v. 

li  ordain  an  account  thereof  to  be  given  in  ;  and  also  recom-  ' 

"  mended  to  the  lawyers  for  the  Crown  to  inquire  into  the  said 
"  James  Young's  conduct  in  the  proceedings  in  the  said  pro- 
"  cess,  and  to  prosecute  him,  if  they  should  see  cause,  and 
u  decern." 

A  further  proof  as  to  the  subscription  was  allowed,  from 
which  it  appeared,  that  when  James  Cochran  produced  the 
assignation  of  the  lease  from  Lowdon  to  Baird  at  the  said 
meeting,  James  Young  then  pointed  out  to  Cochran,  in  the 
presence  of  the  meeting,  that  it  wanted  the  subscription  of 
Lowdon  on  the  first  page  thereof. 

The  Lords,  of  this  date,  pronounced  this  interlocutor :  Dec.  7, 17W.  * 
u  Adhere  to  their  former  interlocutor,  of  date  the  17th 
€t  February  1756,  in  so  far  as  it  repels  the  reasons  of  reduo- 
a  tion,  and  assoilzies  the  defenders  from  the  process  of  re- 
"  duction,  improbation,  and  removing,  at  Thomas  Scott's 
u  instance :  Find  expenses  due,  and  that  James  Young  of 
"  Netherfield  is  liable  for  the  same  ;  but  find  there  is  no 
u  sufficient  ground  for  the  latter  part  of  the  said  interlocutor, 
u  recommending  to  the  lawyers  for  the  Crown  to  inquire  into 
u  the  said  James  Young's  conduct  in  this  process,  and  to  pro- 
"  secute  him,  if  they  see  cause,  and  therefore  recall  the 
u  same." 

The  appellants  reclaimed,  and  the  Court  pronounced  this 
interlocutor :  "  Find  it  proven,  that  the  subscription  of  Mathew  Feb.  3, 1758. 
u  Lowdon  had  been  adhibited  to  the  first  page  of  the  transla- 
u  tion,  after  his  death  ;  but  find  it  not  proved  that  either  of 
a  the  parties  were  accessory  to  adhibiting  this  subscription ; 
a  and  therefore,  and  in  respect  it  was  not  denied  that  the 
"  subscription  adhibited  to  the  second  and  last  page  is  a  true 
u  subscription,  adhere  to  the  former  interlocutors,  assoilzieing 
u  the  defenders  from  the  process  of  reduction,  improbation, 
u  and  removing,  and  recall  the  recommendation  to  the  lawyers 
u  for  the  Crown.  But,  in  respect  of  Netherfield's  conduct  in 
u  the  proceedings  in  the  said  cause,  adhere  to  the  former  inter- 
"  locutors,  finding  him  liable  in  expenses." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 


724 


SUPPLEMENT  TO 


1750. 


BCOTT,  &C. 

V. 

OOOHRAN,  &0. 


plained  of  be,  and  the  same  are  hereby  affirmed,  with 
£100  costs. 

For  the  Appellants,  C.  Yorke,  Al.  Wedderburn. 
For  the  Kespondents,  AIL  Forrester,  Fred.  Campbell. 
Note. — Unreported  in  the  Court  of  Session. 


1759. 


[Mor.,  p.  2290;  Karnes'  Sel.  Dec,  p.  142.] 


FABQCHAJL80N, 
&C. 


mbabns,&o.   Mrs  Mearns  and  Mrs  Grant  (both  Far- 
quharsons,  and  their  Husbands),  . 

James  Farquharson,  Esq.,  and  Others,' 
Trustees  of  James  Farquharson  of  In- 
verey,  deceased,  for  behoof  of  Alexander 
Farquharson,  


Appellants ; 


>  Respondents. 


House  of  Lords,  20th  February  1759. 

Destination — General  Clause — Settlement. — A  party  exe- 
cuted a  general  conveyance  of  all  lands  and  heritages  that  should 
happen  to  belong  to  him  at  his  death.  The  estate  of  Auchlos- 
sen  belonged  to  him  at  the  time  he  executed  this  settlement. 
He  afterwards  succeeded  to  the  estates  of  Inverey  and  Tulloch, 
which  had  belonged  to  his  brother,  and  the  question  was, 
Whether  the  heirs  whatsoever  under  the  above  settlement,  had  a 
right  to  the  Inverey  and  Tulloch  estates.  Held  that  they  had 
not.     Affirmed. 

Charles  Farquharson,  deceased,  Writer  to  the  Signet,  exe- 
cuted a  deed,  of  date  26th  October  1721,  whereby  he  con- 
veyed, assigned,  and  disponed  "  to,  and  in  favour  of  Patrick 
"  Farquharson  of  Inverey  (his  elder  brother),  his  heirs  and 
"  assigns  whatsoever,  all  lands,  heritages,  tenements,  annual 
"  rents,  debts,  sums  of  money,  heritable  and  moveable,  &c., 
u  that  shall  happen  to  pertain  and  belong  to  me  at  the  time 
"  of  my  decease."  At  the  time  of  executing  this  deed,  Charles 
Farquharson  was  seized  of  the  lands  and  estate  of  Auchlossen, 
in  the  county  of  Aberdeen,  of  the  yearly  value  of  £200  sterling 
or  thereabouts,  which  he  had  lately  purchased,  and  likewise 
of  a  considerable  personal  estate. 

Patrick  Farquharson,  his  brother,  the  grantee  in  the  above 
deed,  was  then  seized  of  the  lands  and  estates  of  Inverey  and 
Tulloch,  in  the  county  of  Aberdeen,  the  ancient  inheritance 
of  the  family,  which  having  for  ages  been  limited  by  the  in- 


CASES  ON  APPEAL  FROM  SCOTLAND.      725 

vestitures  thereof  to  heirs  male,  were,  by  his  marriage  articles        1769. 
with  Elizabeth  Black,  his  second  wife,  executed,  with  the  MEARNg>  &c. 
consent  of  the  said  Charles  Farquharson,  settled  upon  the  »• 

heirs  male  of  that  marriage ;  remainder  to  the  heirs  male  of  &o. 
Patrick  Farquharson's  body  of  any  other  marriage ;  remainder  0ct  ^ 1714- 
to  his  other  nearest  heirs  male.  And  by  a  procuratory  of 
resignation  and  deed,  executed  by  Patrick  Farquharson  upon 
his  buying  in  some  adjudication  affecting  the  estate  of  Tul- 
loch,  in  1724  these  lands  were  again  settled  upon  the  heirs 
male  lawfully  procreated,  or  to  be  procreated,  of  Patrick  Far- 
quharson's  body;  remainder  to  his  heirs  male  whatsoever. 
And  Charles  Farquharson  framed,  and  was  witness  to,  the 
execution  of  this  deed,  whereupon  charter  and  infeftment 
duly  passed. 

Patrick  Farquharson  had  issue  of  his  first  marriage  four 
daughters;  and  of  his  second  marriage,  two  sons  and  two 
daughters. 

Upon  his  death,  Joseph,  his  eldest  son,  was  served  heir 
male  to  him,  and  was  duly  infeft  in  the  lands  of  Tulloch,  but 
died  before  completing  his  title  to  the  lands  of  Inverey.  Ben- 
jamin, his  brother,  was  served  heir  male  to  his  father  and 
brother,  and  duly  infeft  in  both  estates ;  but  he  also  dying  in  Mar.  so,  1737. 
December  1738,  the  said  Charles  Farquharson,  his  uncle, 
and  granter  of  the  deed  1721,  succeeded  to  both  these  estates, 
and  completed  his  title  by  service  as  heir  male  to  the  said 
Benjamin  Farquharson,  and  upon  warrants  from  the  superiors, 
was  duly  infeft. 

The  family  inheritance  thus  descending  in  the  male  line, 
Charles  Farquharson  thought  proper,  immediately  upon  its 
devolving  upon  him,  to  settle  his  other  estate  of  Auchlossen, 
which  was  his  own  purchase,  in  the  same  way,  and  accord- 
ingly, of  this  date,  resigned  it  into  the  hands  of  the  superiors  *eb.  18, 1739. 
for  new  infeftments  to  himself  and  the  heirs  male  to  be  pro- 
created of  his  own  body ;  remainder  to  his  ot/ier  heirs  male9 
thereby  excluding  his  own  daughters  and  heirs  female.  And 
all  other  deeds,  after  this  date,  proceeded  upon  this  plan  and 
intent,  of  heirs  male  succeeding  in  both  estates. 

In  particular,  a  deed  was  executed  on  16th  October  1739,  Oct.  1739. 
limiting  the  estate  of  Inverey  to  heirs  male ;  and  the  widow 
of  Patrick  having  received  satisfaction  of  her  claims  and 
demands  out  of  her  husband's  estate,  executed  a  discharge, 
discharging  Charles  Farquharson,  apparent  heir  male  of  the 
estate  of  Inverey. 

Charles  Farquharson,  of  this  date,  executed  a  bond  of  pro-  Aug.  is,  1744. 


FARQUHARSON, 
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17gP-  vision  in  favour  of  Charles  Farquharson,  his  natural  son, 
mearns,  &o.  which  failing j  to  return  or  to  remain  with  the  grantees  nearest 
heirs  succeeding  to  him  in  his  lands  and  estate  by  succession  or 
&c.  destination.  Another  bond  of  provision  was  granted  in 
favour  of  the  said  natural  son,  provided  that,  in  case  this  snm 
should  be  gratuitously  assigned  by  his  said  son,  and  paid 
before  his  fall  age  of  twenty-one,  then  the  same  should  be 
repaid  to  the  grantees  heirs  for  the  time  being  succeeding  to  Mm 
in  his  lands  and  his  estate.  He  died,  and  was  succeeded  by 
James  Farquharson,  the  heir-male. 

In  these  circumstances,  the  present  action  was  brought  by 
the  appellants,  two  of  the  surviving  daughters  of  Patrick 
Farquharson,  for  declaring  their  right  to  the  estates  of  In- 
verey  and  Tulloch,  by  virtue  of  their  uncle,  Charles  Far- 
quharson's  deed  of  26th  October  1721,  and  concluding  that 
James  Farquharson  should  denude  himself  thereof,  in  their 
favour. 

The  appellants  contended  that  the  intent  of  Charles  Far- 
quharson's  deed  in  1721,  was  to  convey  every  kind  of  estate 
which  belonged  to  him  at  his  death,  as  effectually  as  if  each 
particular  had  been  enumerated ;  that  the  lands  of  Inverey 
and  Tulloch  having  come  to  him  in  fee  simple,  and  he,  as  a 
man  of  business,  well  apprised  of  the  import  of  his  deed, 
having  never  thought  fit  to  alter  it,  there  can  be  no  doubt  as 
to  his  intention ; — that  the  circumstances  alleged  by  the  de- 
fendants were  by  no  means  sufficient  to  establish  a  presump- 
tion of  Charles  Farquharson's  meaning,  to  except  the  lands  of 
Inverey  and  Tulloch  from  his  general  settlement ;  and  as  that 
settlement  was  not  simply  in  favour  of  Patrick,  but  likewise 
of  his  heirs  whatsoever,  it  could  not  be  annulled  by  Patrick's 
dying  in  Charles'  lifetime,  and  therefore  the  appellants, 
under  the  character  of  heirs  whatsoever,  were  undoubtedly 
entitled  to  take  their  shares  of  Inverey  and  Tulloch  under 
this  deed,  which  did  not  require  delivery  to  make  it  effectual, 
that  solemnity  being  expressly  dispensed  with  by  the  granter. 

In  answer,  the  defenders  contended,  that  this  general  deed 
made  in  1721,  could  not  possibly  comprehend  the  estates  of 
Inverey  and  Tulloch,  as  nothing  was  more  absurd,  than  for 
Charles  to  convey  to  Patrick  what  this  last  was  then  absolute 
owner  of,  and  held  by  him  and  his  sons  for  eighteen  years 
thereafter ; — that,  if  these  estates  could  not  have  been  granted 
particularly j  neither  could  they  be  comprehended  within  the 
general  description  in  the  deed ; — that  the  granter  being  at 
this  time   so   infirm   and   valetudinary,    that   his    life  was 
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despaired  of,  made  the  deed  intuitu  mortis,  intending  only  to        1750. 
give  his  own  estate  and  effects  to  his  brother  Patrick,  who,  MEARN8>  &c, 
dying  before  him,  the  deed  was  void :  it  being  established  by  «• 

VA&QUHAB80IT 

the  law  of  Scotland,  and  by  precedents  of  the  greatest  autho-  &o. 
rity,  that,  in  testamentary  deeds  where  the  donor  survives 
the  donee,  the  donation  is  lapsed  and  ineffectual ; — that,  even 
had  Charles  been  actually  possessed  of  these  estates  in  1721, 
such  a  general  deed  as  this  had  not  been  sufficient  to  alter 
the  general  course  of  the  family  settlements,  which  all  run  in 
favour  of  heirs  male ;  and  much  less  could  it  vary  them  when 
the  estates  were  actually  in  Patrick,  and  might  probably 
never  come  to  Charles ; — that  his  own  acts  sufficiently  de- 
noted his  intent,  which  was  to  add  his  new  purchase  to  the 
family  estate,  for  which  reason  he  had  settled  it  upon  the 
heirs  male,  excluding  even  his  own  daughters,  presently  after 
his  coming  to  this  family  estate ;  and  he  had,  in  a  variety  of 
other  deeds,  plainly  showed  his  apprehension  that  Inverey 
and  Tulloch  stood  limited  to  heirs  male. 

The  Lord  Ordinary  repelled  the  defences  pleaded  for  the  Dec.  21, 1752. 
defenders,  and  decerned.    On  representation,  with  answers,  he 
adhered.  Feb.  23, 1753. 

The  respondents  reclaimed  to  the  Court,  and  the  Lords 
were  pleased  to  pronounce  this  interlocutor :  "  Find  no  action  Feb.  11, 1756. 
14  competent  to  the  pursuers  in  virtue  of  the  deed  1721, 
u  against  the  defenders,  to  oblige  them  to  denude  of  the 
u  estates  of  Inverey  and  Tulloch,  and  therefore  assoilzie  and 
u  decern." 

The  appellants  then  also  petitioned  the  Court,  specially 
craving  to  explain  the  above  interlocutor,  by  giving  special 
judgment  upon  the  several  defences  pleaded ;  whereupon  the 
Lords,  of  this  date,  pronounced  the  following  interlocutor :  March2,l75G. 
u  Repel  the  objections  to  the  titles  made  up  by  Charles,  Joseph, 
u  and  Benjamin  Farquharson,  to  the  lands  of  Inverey  and 
u  Tulloch,  and  adhere  to  their  former  interlocutor,  finding  no 
u  action  competent  to  the  pursuers  in  virtue  of  the  deed 
"  1721,  against  the  defenders,  to  oblige  them  to  denude  of 
u  the  estates  of  Inverey  and  Tulloch." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  is,  hereby  affirmed. 
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ro»-  For  the  Appellants,  C.  Yorke,  Fred.  Campbell. 

meabn8,  &o.       For  the  Respondents,  R.  Dundas,  Al.  Forrester. 


V. 

FABQUHAHBON, 
&C, 


1759. 


SINCLAIR,  &C. 

V, 
THE  EABL  OF 


Fbancis  Sinclair,  Esq.,  Brother  of  the"| 

Right  Hon.  Alexander,  Earl  of  Caithness,  \      a       jj  ^ 
and  His  Majesty's  Advocate  for  Scot-  [       ^e        ' 
land,        .... 


Earl  of  Breadalbane,  Sir  Wm.  Dunbar,^ 
bbeadalbane,     Sir  Wm.  Sinclair,  and  George  SiN-f    Respondents. 
&c'  CLAIR  of  Ulbster,  Esq.,    .  .  J 

House  of  Lords,  22d  February  1759. 

Prescription — Negative  and  Positive. — A  conveyance  by  the 
Earl  of  Caithness,  of  his  estates,  reserving  to  himself  power  to 
redeem  within  six  years,  and  to  the  heir  male  of  his  body  at 
any  time,  to  be  irredeemable  after  that  period  j — Held  that  the 
long  prescriptive  possession,  for  more  than  forty  years  after  the 
expiry  of  the  six  years,  and  failure  of  issue  male,  was  a  sufficient 
title  to  exclude. 

George,  Earl  of  Caithness,  executed  a  disposition  in  1672, 
and  conveyance  of  the  estate  and  Earldom  of  Caithness,  with 
the  heritable  jurisdictions  and  titles  of  honour,  in  favour  of 
John   Campbell,   Esq.   of   Glenorchy   (afterwards    Earl  of 
Breadalbane),  upon  the  narrative  "  that  he  had  advanced, 
"  paid,  and  delivered  to  his  Lordship,  and  his  creditors,  in 
"  his  name  and  by  his  direction,  certain  great  sums."    The 
lands,   &c,  were   made   redeemable  within   six  years,  but 
declaring,  if  not  redeemed  from  the  said  John  Campbell, 
"  that  the  foresaid  lands,  living,  and  estate,  title,  and  honour 
"  and  dignity,  shall  fall,  accresce,  and  pertain  to  the  said 
"  John  Campbell,  and  his  foresaids,  heritably  and  irredeem- 
"  ably  for  ever,"  in  which  case,  John  Campbell  was  taken 
bound  to  "wear  and  use  the  surname  of  Sinclair,  and  arms 
"  of  our  house  of  Caithness."     There  was  a  separate  letter, 
granted  by  Campbell,  binding  himself  to  give  redemption  of 
Jan.  31, 167?.  ^e  l^s.    ^  charter  under  the  great  seal  was  obtained  upon 
Feb.  27*,  1672.  this  disposition,  and  he  was  infeft,  but  the  clause  of  reversion 
before  recited  did  not  appear  in  the  subsequent  infeftments; 
and  possession  followed,  although  this  had  been  disturbed  in 
some  measure  by  the  lawless  attempts  of  the  appellant's  family 
to  regain  their  estate. 
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In  1720,  the  present  action  of  reduction,  and  improbation,was        1759. 
thereupon  brought  by  the  appellants  to  set  aside  the  respond-  gINCLAIR  &c 
ents'  right  to  the  said  lands,  and,  in  particular,  the  foresaid  »• 

j.  .    .  n  -    ,_rt  •  /»        i        i  i  i  THE  BAEL  OF 

disposition  oi  1672,  setting  forth  that  none  of  the  respondents  bbeadalbare, 
had  possessed  the  said  lands  and  estate  peaceably,  without  in- 
terruption,  for  the  space  of  forty  years ;  that  the  said  Alex- 
ander, Earl  of  Caithness,  or  his  predecessors,  had,  by  processes 
and  other  legal  means,  interrupted  the  respondents'  right  of 
prescription  ;  that,  at  any  rate,  the  said  Earl  of  Breadalbane, 
or  his  predecessors,  had  the  foresaid  lands  and  estate  only 
under  redemption,  and  that  there  was  a  clause  of  redemption 
in  the  body  of  the  deed  itself,  and  there  was  also  a  separate 
letter  of  redemption  in  reference  to  this  deed,  drawn  out  at 
the  same  time. 

In  defence,  the  respondents  pleaded  a  right  of  prescription 
to  the  lands  and  estate  in  question,  which  they  alleged  they 
had  possessed  above  forty  years,  without  any  interruption; 
and,  having  insisted  that  the  title  deeds  and  writings  relative 
to  the  estate,  had  been  delivered  to  the  Earl  of  Breadalbane, 
in  consequence  of  his  right  by  the  disposition  1672,  a  proof 
was  thereupon  allowed  and  taken,  1st,  With  respect  to  the 
respondents  and  their  predecessors'  possession  of  the  estate  of 
Caithness  and  others  during  the  years  of  prescription ;  and, 
2dly,  With  respect  to  the  Earl  of  Breadalbane's  having  access 
to  the  charter  chest  and  writings  of  the  family  of  Caithness, 
immediately  after  the  death  of  George,  first  Earl  of  Caith- 
ness, and  his  carrying  off  and  possessing  the  same  since  that 
time. 

With  respect  to  the  possession  of  the  estate  of  Caithness, 
and  other  lands  claimed  by  the  appellants,  it  appeared  from 
the  testimony  of  several  witnesses,  and  from  the  proceedings 
before  the  Parliament  and  Privy  Council,  that  George,  first 
Earl  of  Caithness,  died  at  Thurso  East,  in  May  1676.  That  in 
the  year  1677,  George,  second  Earl  of  Caithness,  attained 
possession  of  his  paternal  estate  of  Keiss,  Tister,  and  North- 
field.  That  in  the  year  1679,  he  took  possession  of  the  estate 
and  earldom  of  Caithness  by  force  of  arms,  but  was  dis- 
possessed thereof  in  1680  by  the  Earl  of  Breadalbane,  also' by 
force  of  arms ;  and  that  the  said  George,  Earl  of  Caithness, 
was  restored  by  act  of  Privy  Council,  to  the  possession  of  his 
paternal  estate  before  mentioned,  in  1686,  and  continued  to 
possess  the  same  till  his  death  in  1698,  when  the  Earl  of 
Breadalbane  again  seized  the  possession,  and  placed  a  body  of 
men  in  the  House  of  Keiss. 
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1759-  Upon  this  state  of  the  case  Lord  Minto,  Ordinary,  pro- 

snrcLAiB,  &o.  nounced  this  interlocutor : — "  Finds  it  proven  that  the  Earl  of 
the  eabl  op   "  Caithness  continued  to  possess  the  lands  of  Keiss,  Tister, 

bbbadalbanb,  "  and  Northfield,  until  his  death  in  the  year  1698  or  1699; 

Jan  6  1747  "  anc*  tneref°re  repels  the  defence  of  an  exclusive  right  by 
"  prescription  quoad  these  lands."  On  representation,  the 
Lord  Ordinary  "repelled  the  defences  pleaded  for  the  de- 
"  fender  in  hoc  statu  in  respect  of  the  answers.  And  finds 
"  that  the  production  made  for  him  is  not  sufficient,  without 
"  the  aid  of  the  positive  prescription  to  exclude  the  pursuers 
"  quoad  the  lands  of  Keiss,  How,  Nibster,  Tister,  and  North- 
"  field,  and  therefore  refuse  the  desire  of  the  representation." 
A  third  representation  was  given  in,  for  the  respondent, 
George  Sinclair,  against  the  foresaid  interlocutors,  in  which 
he  insisted  that  the  disposition  1672,  and  charter  and  infeft- 
ment  thereupon,  were  a  sufficient  title  to  exclude  the  appel- 
lant's claim ;  and  answers  having  been  put  in  to  this  repre- 

June23,i747.  sentation,  the  Lord  Ordinary,  of  this  date,  was  pleased  to 
order  informations. 

Counsel  having  accordingly  been  heard  on  these ;  it  was 
pleaded  by  the  respondents,   1.  That  the  disposition   1672, 
and  charter  and  infeftment  thereupon,  afforded  a  title  suffi- 
cient to  exclude  the  appellant  and  all  other  persons  claiming 
as  heirs  of  George,  Earl  of  Caithness,  the  granter  of  that  dis- 
position ;  that  the  estate  was  conveyed  to  the  Earl  of  Bread- 
albane  for  an  adequate  value,  as  he  was  himself  a  very  con- 
siderable creditor,  and  paid  the  debt  due  to  Sir  Robert  Sin- 
clair, and  an  annuity  of  £666,  13s.  4d.  to  the  Earl  and 
Countess  of  Caithness.     That  the  Earl  of  Breadalbane  had 
consented  that  the  estate  should  be  redeemable  within  the 
space  of  six  years,  as  a  favour  to  the  Earl  of  Caithness,  in 
case  he  should  find  a  purchaser  who  would  give  a  higher 
price  or  better  conditions.     That  he  had  further  consented 
that  the  estate  should  be  at  any  time  redeemable  by  the  heirs 
male  of  the  Earl  of  Caithness'  body ;  but  that  no  such  redemp- 
tion having  been  made  within  the  space  of  six  years,  and  the 
Earl  having  died  without  issue  male,  the  deed  of  reversion 
was  void  and  at  an  end,  and  the  conveyance  became  absolute 
and  irredeemable. 

2.  That  the  respondent's  title  was  confirmed  by  the  positive 
prescription  established  by  the  Act  1617,  which  declares  that 
whosoever  shall  possess  their  lands  and  estate  for  forty  years 
continually  and  together,  shall  never  thereafter  be  troubled 
therein.     That  the  respondents  and  their  predecessors  had 
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accordingly  possessed  the  estate  in  question  more  than  forty        1759. 
years  from  the  date  of  the  infeftment  in  February  1673,  to  Sinclair,  &c. 
the  commencement  of  this  action  in  1720,  no  lawful  inter-  THB  E**RL  op 
mption  having  been  made  during  that  space.  bbeadalbakm, 

3.  That  the  appellant's  claim  was  now  lost  and  expired,  as 
it  had  not  been  prosecuted  within  the  years  of  prescription 
established  by  the  Act  1469.  And  in  this  case,  more  than 
forty  years  had  elapsed,  from  the  expiry  of  the  redemption  in 
1678,  and  the  appellant  had  moved  no  claim  or  taken  any 
document  on  the  deed  of  reversion. 

Upon  advising  the  cause,  the  Lord  Ordinary  pronounced 
this  interlocutor :    "  Find  the  defenders  (respondents)  have  Feb.  21, 1751. 
"  produced  sufficient  to  exclude ;  and  therefore  assoilzie  and 
u  decern  ;  superseding  extract  till  the  8th  of  June  then  next." 
On  reclaiming  petition  to  the  Court  their  Lordships  unani-  Nov.  22, 1751. 
mously  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are,  hereby  affirmed. 

For  the  Appellants,  C.  Yorke,  A  l.  Wedderburn. 

For  the  Respondents,  R.  Dundas,  AL  Forrester,   Fred. 

Campbell. 

Note. — Unreported  in  the  Court  of  Session. 


[Fac.  Coll.  vol.  ii.,  p.  216;  et  Mor.  2081.] 

John  Grant  the  Elder,  and  John  Grant 

the  Younger, Appellants  ; 

Thomas  Forbes, Respondent 


1759. 


GRANT,  &C. 


House  of  Lords,  29th  March  1759.  *• 

Cautioner — Damages  for  Oppressive  and  Illegal  Execu- 
tion of  Diligence. — An  action  of  damages  was  raised  by  the 
respondent  for  oppressive  and  illegal  execution  of  a  caption 
against  him  for  debt,  brought  against  the  cautioner  of  the  mes- 
senger and  another,  who  was  accessory  to  these  proceedings. 
Held  the  appellants  liable  in  £100  damages.  Affirmed  on 
appeal. 
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1769.  James  Grant  having  a  debt  and   diligence   against  the 

gbant,  &o.    respondent,  put  the  diligence  into  the  hands  of  Henderson,  a 

fobbes       messenger,  to  apprehend  the  respondent.     The  respondent 

was  accordingly  apprehended  by  Henderson  at  Fochabers,  on 

the  16th  September,  and  was  carried  away,  attended  by  Grant, 

also  his  brothers  and  others. 

From  that  date  to  the  27th  of  September,  the  respondent 
stated,  that  though  he  often  insisted  on  being  carried  to 
prison,  yet  both  Henderson  and  the  Grants  refused,  but  con- 
tinued carrying  him  from  house  to  house,  by  solitary  roads 
through  the  country,  and  by  endangering  his  life,  forced  him 
to  grant  certain  deeds  or  leases,  upon  which  he  was  set  at 
liberty,  and  the  messenger  thereupon  left  him. 

John  Grant  the  younger  was  the  cautioner  for  the  messen- 
ger, and  was  called  in  that  capacity ;  and  his  father,  as  having 
been  accessory  to  the  proceedings  by  which  the  deeds  were 
impetrated  from  him. 

The  present  action  was  therefore  raised  against  James  and 
Donald  Grant,  John  Henderson,  and  the  appellants,  John 
Grant,  elder,  and  John  Grant,  younger,  insisting  for  exhibi- 
tion of  the  several  deeds  and  writings  he  was  thus  compelled 
to  execute  while  under  confinement ;  and  concluding  that  the 
same  should  be  declared  void  and  null.  That  James  and 
Donald  Grant,  John  Henderson,  and  the  appellant  John 
Grant,  younger,  who  was  surety  and  bail  for  the  messenger, 
should  be  decreed  jointly  and  severally,  to  pay  to  the  re- 
spondent the  sum  of  £500  in  name  of  damages.  That  the 
other  appellant,  John  Grant,  elder,  as  accessory  to  the  illegal 
and  oppressive  measures  before  mentioned,  and  approving  and 
enforcing  them  as  an  arbiter,  should  likewise  be  decreed  to 
pay  the  sum  of  £200.  The  bond  of  caution  for  the  messen- 
ger bore  to  indemnify  whatever  damages  may  be  sustained 
"  through  the  negligent,  fraudful,  and  informal  execution  of 
"  the  said  messenger  in  the  said  06106." 
July  8, 1758.  The  Lords  pronounced  this  interlocutor :  "  Find  it  proven 
"  that  James  Grant,  in  Greenton,  Donald  Grant,  in  Dalvey, 
"  and  John  Henderson,  messenger,  are  guilty  of  the  several 
"  acts  of  oppression  specified  in  the  complaint ;  and  therefore 
"  find  them,  and  John  Grant,  younger,  of  Rothmaise,  cau- 
"  tioner  for  the  said  John  Henderson,  messenger,  conjunctly 
"  and  severally,  liable  to  the  complainer  in  damages,  which 
"  they  modify  to  one  hundred  pounds  sterling,  and  in  the 
"  expense  of  process,  of  which  they  ordain  an  account  to 
"  be  given  in.     But  find  it  not  proven  that  Grant,  elder,  of 


CASES  ON  APPEAL  FROM  SCOTLAND.       733 

rc  Rothmaise,  and  George  Meston,  Tolmads,  were  accessory        1750. 


u  to  the  acts  of  oppression  charged  in  the  complaint,  and    ORANTf  &c# 
"  therefore  assoilzie  them,  and  decern  and  declare  accord-  v- 

FORBIW. 

"  ingly."     On  reclaiming  petition   the  Court   adhered.     A  Jan.  ^  ^59. 
subsequent  interlocutor  was  pronounced  as  to  the  expenses. 

Against  these  interlocutors  an  appeal  was  brought  in 
regard  to  the  case  of  John  Grant,  the  elder,  and  John  Grant, 
the  younger,  cautioner  for  Henderson,  the  messenger. 

Pleaded  for  the  Appellants. — The  appellant,  John  Grant, 
the  elder,  though  he  knew  of  Mr  Forbes  being  a  prisoner, 
yet  was  altogether  ignorant  that  the  application  to  him  was 
the  effect  of  force  upon  Forbes,  if,  indeed,  there  was  any  force 
used  against  him  to  bring  about  the  application.  Forbes' 
letter  to  him  removed  all  doubts  that  could  possibly  arise  in 
his  mind ;  he  avoided  interfering  at  first,  and  was  persuaded 
into  it  by  Macpherson  ;  he  was  the  friend  of  Forbes,  and  not 
of  the  Grants.  In  this  state  of  matters,  the  transaction  he 
brought  about  by  his  mediation  appeared  to  him  the  most 
expedient  for  getting  Forbes  out  of  the  hands  of  the 
Grants. 

2.  With  regard  to  the  other  appellant,  the  late  Lord 
Lyon's  commission  to  Henderson  was  only  conditional,  pro- 
vided the  commission  was  registered  within  eight  days. 

3.  The  bond  of  surety  is,  that  he  shall  "  truly  and  honestly 
u  exercise  the  office  of  messenger,  and  if  he  does  to  the  con- 
u  trary,  whatever  damages,  &c,  any  of  them  shall  happen  to 
"  sustain  through  the  negligent,  fraudful,  and  informal  exe- 
"  cution  of  the  said  messenger,  in  the  said  office,  we  bind  and 
"  oblige  us  conjunctly  and  severally,  both  cautioner  and  mes- 
"  senger,  to  pay  the  same  to  the  party  interested  and  wronged," 
which  clearly  relates  to  the  employers  of  the  messenger  in  the 
execution  of  process,  but  not  to  those  whom  the  messenger 
may  insult  or  outrage  in  that  execution.  Such  offences  he 
must  answer  criminally,  and  the  fine  is  imposed  as  a  punish- 
ment for  his  misdemeanour,  but  the  surety  neither  is,  nor  was 
ever  meant  to  be,  answerable  for  the  consequences  the  mes- 
senger might  draw  upon  himself  by  such  offence ;  and  this 
construction  is  enforced  by  several  statutes  relative  to  mes- 
sengers, as  well  as  by  the  nature  of  the  office  of  messenger. 

Pleaded  for  the  Respondent. — It  appears  that  the  appellant, 
John  Grant,  elder,  was  closely  connected  with  Henderson, 
the  messenger,  or  bailiff,  who  was  the  chief  instrument  of  the 
acts  of  oppression  found  proved  by  the  interlocutor  of  the  8th 
July  1758,  which,  in  this  particular,  is  not  appealed  from. 
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1759.        And,  in  all  the  oppressive  proceedings  complained  of,  lie  con- 
gbant,  &o.    nive^  with  the  Grants,  and  committed  manifest  iniquity  and 
"•  injustice,  in  acting  as  arbiter  in  the  transactions  referred  to. 

FOBBES.  °  ° 

2.  The  cautioner  for  the  messenger,  Henderson,  who  so 
illegally  and  oppressively  executed  the  diligence  against  him 
is,  by  the  terms  of  his  bond,  liable  to  indemnify  the  lieges  for 
any  damage  or  injury  they  may  sustain  in  the  unlawful  exe- 
cution of  his  office ;  and  the  party  injured  or  wronged,  not  the 
employer  merely,  is  entitled  to  such  indemnification.  The 
party  who  is  injured  has  as  good  a  claim  against  the  surety  of 
the  messenger  as  the  employer  of  the  messenger  has  for  any 
loss  the  latter  may  sustain  through  the  negligent  execution  of 
the  office. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are,  hereby  affirmed. 

For  the  Appellants,  Al.  Forrester,  John  DalrympU. 

For  the  Respondent,  Robt.  Dundas,  C.  Yorke. 


[Fac.  Coll.,  vol.  iii.,  p.  181 ;  et  Mor.  9933.] 

Sir  David  Cunningham,  Bart.,    .  .     Appellant; 

1762.       TYm.  Wardrobe;  Mr  John  Warden;" 


Cunningham      James    Waddel ;    Mr    John    Scot; 
v-  George  White  ;  William  Meek,  and 

„&o.     '        Others,  Heritors  and  Inhabitants  of  the 
Parish  of  Whitburn, 


Respondents. 


House  of  Lords,  20th  December  1762. 

Church  Patronage — Right  to  Present. — The  parish  of  Living- 
stone, of  which  the  appellant  was  patron,  was  large ;  and  it 
occurred  to  some  of  the  heritors  and  inhabitants,  that  a  new 
church,  and  a  division  of  the  parish  would  be  a  desirable  object. 
They  subscribed  funds  to  purchase  lands,  and  to  mortify  the 
same  for  the  support  of  a  minister.  The  deed  of  foundation 
vested  the  management  of  these,  and  the  election  of  the  minister 
in  the  heritors  and  kirk-session  of  Whitburn,  and  excluding  the 
patron  therefrom.  The  parish  was  divided,  and  a  new  erection 
obtained  under  the  name  of  the  parish  of  Whitburn.  The 
patron  had  given  a  qualified  consent  to  this  erection,  reserving 
his  own  rights.     In  an  action  at  the  patron's  instance,  held  that 


CUNNINGHAM 

V, 
WABDROPV. 
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he  had  no  right  to  present  the  minister,  or  to  the  vacant  stipends.         1762. 
Reversed  in  the  House  of  Lords,  and  held  him  to  have'  right  to 
both. 

At  one  time  the  appellant  was  sole  patron  of  the  parish  of  &o, 
Livingstone,  in  the  county  of  Linlithgow.  At  that  time 
the  parish  was  large,  extending  from  about  seven  miles  from 
east  to  west.  The  inhabitants  of  the  west  end  were  divided 
from  the  east  by  a  river  often  impassable,  while  the  parish 
church  was  at  the  east  end. 

It  occurring  to  the  inhabitants  that  it  would  be  advan- 
tageous to  the  spiritual  well-being  of  the  parish  if  it  were 
divided,  they,  in  1630,  applied  to  the  presbytery  for  that 
purpose,  and  they,  in  1647,  found  it  necessary  that  the  parish 
should  be  divided,  and  declared,  by  an  Act  1650,  that  the 
parish  was  a  sufficient  charge  for  two  ministers ;  and  they 
described  limits  and  bounds  for  the  new  church  and  parish. 

At  last,  in  the  year  1789,  a  number  of  heritors  and  in- 
habitants of  the  parish  made  a  subscription  for  raising  a 
fund  sufficient  for  endowing  a  church  and  maintaining  a 
minister,  and  for  that  purpose  entered  into  a  deed  of  mortifi- 
cation, whereby  they  mortified  the  sums  subscribed,  for  a 
fixed  annual  provision  for  the  minister. 

This  deed  of  mortification  appointed  certain  heritors  of  the 
parish  to  be  trustees  and  managers  of  the  money  subscribed, 
and  declared  that  these  trustees  should  continue  their  manage- 
ment until  a  legal  erection  of  the  said  new  parish,  which  was 
to  be  called  Whitburn,  and  a  kirk-session  should  be  lawfully 
constituted,  and  after  that  erection,  the  management  was  to 
be  in  the  hands  of  the  heritors  and  kirk-session  lawfully 
constituted. 

This  deed  further  declared,  "  That  all  the  ministers  of  the 
"  said  parish  shall  be  elected  and  called  by  the  plurality  of 
"  the  kirk-session,  lawfully  constituted  as  aforesaid,  heritors 
"  and  liferenters,  having  real  interest  in  the  said  parish ;" 
and  there  was  also  a  clause  "  excluding  hereby  all  patrons 
"  or  other  persons  expressly  whatsoever,  from  the  power  of 
"  presenting  or  nominating  any  person  whatsoever,  to  be 
"  minister  of  the  said  parish ;  as  also  from  the  disposal  of  the 
"  aforesaid  stipend,  or  other  parts  of  the  produce  of  the  afore- 
"  said  mortified  funds  in  times  of  vacancies." 

In  1731,  an  action  was  brought  for  disjoining  the  parish 
of  Whitburn  from  that  of  Livingstone,  and  for  erecting 
Whitburn  into  a  new  parish.  The  consent  of  Sir  James 
Cunningham,  as  patron  of  the  parish,  was  obtained,  but  under 
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1762.        reservation  of  any  right  he  might  by  law  be  found  to  have-^ 
cunninoham  either  to  vacant  stipends,  or  to  the  rights  of  presentation  as 
*•  patron  of  the  parish  of  Livingstone. 

WARDROPR 

&c.     '        Decree  of  division  of  the  parish,  and  new  erection  of  thes 
parish  of  Whitburn  followed. 

In  two  presentations  to  the  new  parish  of  Whitburn  whichr 
followed,  one  to  Mr  Wardrobe,  and  another  to  Mr  Porteousr , 
Sir  James  Cunningham  asserted  his  right  to  present  thoscs 
ministers,  who  happened  to  be  the  very  persons  chosen  bli- 
the kirk-session  and  electors  themselves,  but  against  this,  at 
protest  was  taken  on  their  part,  which  led  Sir  James  to  brin  ^ 
the  present  action  for  the  vacant  stipends,  and  a  declarator 
to  have  his  right  of  patronage  and  presentation  declared. 

These  actions  being  conjoined,  the  appellant  contended; 
that  being  patron  of  the  parish  of  Livingstone,  the  new  erec- 
tion of  part  of  the  parish  could  not  deprive  him  of  his  right 
over  any  part ;  and  the  new  parish  must  still  be  subject  to 
his  right  of  patronage,  which  had  been  so  determined  in  the 
Mor.p.990i.  parish  of  Haddington,  18th  November  1680.  2  Stair's  De- 
cisions, 1709. 

It  was  answered  by  the  respondents,  that  the  patron's  right 
must  either  arise  ex  collatione  fundi,  ex  construction*  JSdis, 
aut  ex  donatione  ecclesice,  but  neither  the  appellant  nor  his 
predecessor  contributed  to  any  of  those,  but  the  whole  endow- 
ment arose  by  the  bounty  of  voluntary  subscribers,  uruler 
whom  the  respondents  now  claim,  who,  having  bought  the 
ground,  built  the  church  and  manse,  and  also  purchased  the 
lands  for  payment  of  the  stipend,  and  the  glebe  for  accom- 
modating the  minister,  the  right  of  presentation  by  the  rules 
of  law,  ought  to  belong  to  them,  and  not  to  the  appellant. 
That  the  original  subscribers  had  a  right  to  annex  what 
qualities  and  conditions  they  thought  fit  to  their  donation,  and 
they  had  expressly  reserved  the  right  of  presenting  the 
minister,  which  reservation  must  have  effect  according  to 
their  intention,  and  debar  him  from  any  claim  as  patron  of 
the  entire  parish. 

Upon  report  of  Lord  Minto,  the  Lords  pronounced  this 
Jan. 21, 1762.  interlocutor: — "Find  that  Sir  David  Cunningham,  the 
"  pursuer,  has  the  right  of  patronage  of  the  parish  of  Whit- 
"  burn,  and  of  presentation  of  a  minister  to  the  said  parish ; 
"  and  that  he  has  also  right  to  the  administration  of  the  rents 
"  of  the  lands  purchased  for  a  stipend  to  the  said  minister, 
"  during  a  vacancy,  and  decern." 

On  reclaiming  petition,  the  Court  pronounced  this  inter- 
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utor,  by  a  great  majority : — "  Sustain  the  defences,  and        1762. 
-ssoilzie  from  the  declarator ;  prefer  the  petitioners  to  the  Cunningham 
igbt  of  administration  of  the  rents  of  the  lands  purchased  •• 

°  .  .  *  WARDROBE, 

br  a  stipend  to  the  minister,  during  a  vacancy,  and  de-         &c 

:^rn."  Feb.  26, 17(53. 

Against  this  interlocutor  the  present  appeal  was  brought 
the  House  of  Lords. 

It  was  ordered  and  adjudged  that  the  interlocutor  of  26th 
February  1762  complained  of,  be  reversed :  And  it  is 
further  ordered  and  adjudged,  that  the  interlocutor  of 
the  said  Lords  of  Session  of  the  21st  of  January  1762, 
be  affirmed. 

For  the  Appellants,  C.  Yorke,  Thos.  Miller. 

For  the  Respondents,  AL  Forrester,  A  I.  Wedderburn. 


7m.  Thom,  Esq.,  Advocate  in  Aberdeen, 
claiming  the  office  of  Civilian  in  the  King's 
College  of  Old  Aberdeen;  Dr  John 
Chalmers,  Principal;  Mr  Alexander 
Burnett,  Sub-Principal,  and  Mr  Rode-  I  Appellants  • 
rick  Macleod,  and  Mr  John  Leslie,  ^ 
Regents  of  the  said  College;  George 
Burnet,  Esq.,  Rector,  and  Messrs  Thom- 
son, Robertson,  Skene,  and  Burnet, 
Procurators  Nationum  of  the  University 
of  Old  Aberdeen,  .  .  .     - 

avid  Dalrymple,  Esq.,  claiming  the 
office  of  Civilian ;  Mr  John  Gregory, 
Professor  of  Medicine ;  Mr  Thomas 
Gordon,  Professor  of  Humanity;  Mr 
Thomas  Retd,  Regent  in  the  said  Col- 
lege; Mr  John  Lumsden,  Professor  of 
Divinity,  and  Mr  George  Gordon,  Pro-  f  Respondents. 
fessor  of  Oriental  Languages  in  the  said 
University ;  George  Middleton,  Esq., 
pretended  Rector,  and  Messrs  Forbes, 
Mos8man,  Gordon,  and  Wilson,  pre- 
tended Procuratores  Nationum  of  the  said 
University,        .  .  .  . 
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1763.  House  of  Lords,  22d  February  1763. 

„!  *  College — Election  of  Professor — Casting  Vote. — (1)  Held, 
dalrtmple,  jn  tne  election  of  a  Rector,  &c,  in  King's  College,  Aberdeen,  that 
the  principal  of  the  College  was  not  entitled  to  a  double  or  casting 
vote.  (2)  Held  also  in  the  election  of  a  civilian  of  the  College, 
that  the  respondent,  Dairy m pie,  had  the  greatest  number  of 
votes,  and  that  his  election  had  been  duly  and  regularly  made. 
Affirmed  on  appeal. 

The  University  of  Old  Aberdeen,  was  founded  in  1494, 
by  a  bull  from  the  Pope,  at  the  request  of  King  James  IV, 
and  by  the  advice  of  William  Elphinstone,  then  Bishop  of 
Aberdeen,  who,  and  his  successors,  were,  by  the  bull,  appointed 
Chancellors  of  the  University  which  was  erected,  with  all  the 
privileges  and  immunities  of  the  Universities  at  Paris  or 
Bononia.  And  the  Chancellor,  with  the  Rector  of  Hie  Uni- 
versity, called  to  their  assistance,  a  competent  number  of 
doctors  and  students  in  the  several  faculties,  and  two  of  the 
King's  Privy  Council  were  appointed  to  make,  from  time  to 
time,  such  laws  as  shoul4  be  necessary. 

King  James  the  IVth,  being  a  minor  at  the  date  of  this 
foundation,  confirmed  it  by  a  charter  in  1498,  after  he  came 
of  age,  granting  to  the  University,  et  in  prefata  Universitatt 
incorporatis  seu  incorporandis,  all  the  privileges  which  the 
Kings  of  France  had  granted  to  the  University  of  Paris,  or 
which  his  Majesty's  progenitors  had  granted  to  the  Universities 
of  St  Andrew's  or  Glasgow,  together  with  certain  tythes 
additional  to  those  granted  by  the  Pope  to  Bishop  Elphin- 
stone, for  the  maintenance  therein  mentioned,  and  for  other 
uses,  with  power  to  Bishop  Elphinstone  to  fill  up  the  places 
of  those,  and  to  divide  and  distribute  the  Donations  to  the 
University,  as  he  should  think  fit. 

In  1505,  the  bishop  having,  from  his  own  and  other  con- 
tributions, raised  a  considerable  fund  for  building  and  en- 
dowing a  College  within  the  University,  by  deed  of  the 
7th  September  1505,  founded  one,  called  by  him  Collegium 
Sanctce  Maricc  in  Nativitate  infra  Universitatem  villce  uteri* 
Aberdonen,  in  civitate  ejusdem,  establishing  it  as  a  distinct 
body  within  the  University,  endowing  it  with  certain  revenues, 
subjecting  it  to  certain  rules,  appointing  thirty-six  members 
who  were  to  form  the  collegiate  body,  and  conferring  on  the 
Rector  of  the  University  particular  privileges  and  powers 
over  certain  members  of  the  College,  reserving  to  himself, 
during  his  life,  the  right  of  filling  up  vacancies,  and  of  making 
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what  alterations  and  additions  he  should  think  proper,  but        tfes. 
excluding  his  successors  from  all  power  of  alteration.     This     THom,  &c, 
foundation,  with  all  its  clauses  and  articles,  were  confirmed 
by  the  Pope's  bull  in  1506 ;  but  being,  in  after  times,  taken         &c. 
into  the  King's  immediate  protection,  came  to  be  called  the 
King's  College  of  Old  Aberdeen. 

In  1529,  by  a  second  deed  of  foundation,  confirmed  by  the 
Pope,  Bishop  Elphinstone  granted  farther  revenues  to  this 
College,  enlarged  the  number  of  members  to  forty-two,  whose 
functions  were  prescribed,  salaries  settled,  and  rules  laid  down 
for  the  government  of  the  whole.  Concerning  the  Principal, 
who  was  considered  throughout  as  the  head  or  chief  member 
of  the  College,  and  in  the  exercise  of  his  privileges  and  func- 
tions was  made  answerable  only  to  the  Chancellor  of  the 
University,  the  deed  contains  the  following  clauses :  "  Ex 
"  quibus  (i.e.  of  the  forty-two  members)  imprimis  erint  qua- 
"  tuor  Doctores,  primus,  viz.,  Unus  in  Theologia,  quem  Prin- 
"  cipalem  appellari  volumus,  cui  omnes  in  dicto  Collegio, 
u  obedire  et  obedentiam  praestare,  cum  debitis  honore  et 
u  reverentia  teneantur,  &c,  cujus  officium  erit  dictum  Col- 
"  legium  regere  et  gubernare  in  honestate  custodire,  &c, 
u  caeteris  omnibus  dicti  Collegii  praeesse,  et  eosdem  in  moribus 
"  et  disciplinis  instruere,  Regentium  Leturas  visitare,  et,  se 
"  opus  sit,  reformare,  delinquentes  quovis  modo  per  se  vel 
"  per  alium  punire,"  &c. 

In  this  foundation,  the  Rector  of  the  University,  it  was 
stated,  was  the  second  officer,  in  point  of  dignity,  mentioned 
in  the  bishop's  foundation.  Four  more  University  officers, 
called  Procuratores  Nationum,  were  also  mentioned. 

By  the  Bishop's  foundation,  the  Principal  and  Sub-Principal 
were  empowered  to  appoint,  from  time  to  time,  as  many  out 
of  the  six  students  of  divinity,  as  should  be  necessary  for 
assisting  them  in  the  education  of  young  students  of  arts, 
the  persons  so  appointed  to  be  called  the  Regents  of  Arts,  and 
to  go  out  at  the  end  of  six  years.  But,  in  1538,  the  Chan- 
cellor of  the  University  obtained  a  Papal  bull,  allowing  him 
to  continue  the  regents  longer  if  he  pleased,  whereby,  those 
regents  who,  by  usage,  were  settled  to  be  three  in  number, 
came  to  continue  for  life,  and  have  constantly  voted  in  all 
elections  of  College  members,  for  100  years  back. 

By  the  Bishop's  foundation,  certain  rules  were  laid  down 
for  electing  and  admitting  the  College  members.  The  elec- 
tion of  the  Principal  was  appointed  to  be  made  per  Rectorum 
Universitatis,  quatuor  Procuratores  Nationum,  Doctores  injuria 


DALBTMFLE, 


740  SUPPLEMENT  TO 

1763.        bus   Pontifici  et  civili,  medicum,  sub-principalem,    Kegentes 
thom,  &c.     Artium,  Grammaticum,  sex  studentes  in  Theologia. 

The  elections  of  the  Sub-Principal,  professors  of  canon  law, 
&c.  '  physic,  and  grammar,  were  appointed  to  be  made  in  the  same 
manner,  as  the  students  of  divinity  and  arts,  per  sub-prin- 
cipalem,  regentes  artium,  grammaticum,  canonestam  civicum 
et  medicum,  nominentur,  et  per  principalem  admittantur.  And 
the  election  and  admission  of  a  civilian  (concerning  which  the 
present  question  arises),  was  uper  dictos  Rectorem,  Procurar 
"  tores  Nationem^  Principalem,  et  sub-principalem^  Canonu- 
"  tarn,  Medicum  et  Grammaticum,  nominentur  sive  elegantor, 
"  et  per  cancellarium  admittantur." 

After  settling  the  form  of  elections  appointed  by  the  foun- 
dation, the  charter  contains  the  following  clause  : — u  Volnmut 
u  autem  ut  in  omnibus  istis  electionibus,  Principalis  dicti  Cctr 
"  legii  liabeat  vocem  Arominativam  seu  electivam  et  conclusivanC 

It  also  provided  that  each  professor,  on  their  admission, 
should  take  the  following  oath,  viz.,  "  Ego,  A.  B.  tactis  sacris 
"  Evangeliis  juramentum  presto  Corporali  me  omnem  obedien- 
"  tiam  et  reverentiam  debitam  Universitatis  Cancellario,  ejns- 
"  dem  Rectori,  et  Collegii  hujus  Principali  exhibiturum,"  4c 

The  founding  of  other  colleges  in  this  University  having 
been  prevented  by  the  troubles  at  the  Reformation,  Bishop 
Elphinstone's  is  the  only  college  therein  erected ;  but  three 
separate  professorships  have  been  added,  viz.,  one  of  Divinity, 
one  of  Oriental  languages,  and  one  of  Mathematics,  which 
last  was  soon  dropt,  for  want  of  a  fund  to  support  it.  The 
professorship  of  divinity  was  founded  in  or  about  the  yetr 
1630,  by  the  Synod  of  Aberdeen,  and  Bishop  of  Aberdeen, 
by  whose  deed  of  endowment  and  charter  following  there- 
upon, the  Professor  was  appointed  to  teach  within  the  Uni- 
versity, but  to  be  always  named  by  the  Synod.  , 

The  Professor  of  Oriental  Languages  was  founded  by 
patent  from  King  William  in  1695,  declaring  him  a  member 
of  the  University,  and  giving  him  the  University  privileges 
of  teaching,  conferring  degrees,  &c. 

The  funds,  out  of  which  the  salaries  of  these  latter  Professors 
arose,  had  no  connection  with  those  belonging  to  the  members 
of  the  College,  each  of  those  Professors  managing  and  receiv- 
ing his  own  salary ;  but  the  revenues  of  the  College  wen 
collected  by  an  officer  appointed  for  that  purpose,  called 
Procurator  Collegii,  out  of  a  common  fund,  settled  by  Bishop 
Elphinstone,  and  by  that  officer  divided  among  the  members, 
agreeably  to  the  deed  of  foundation. 
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Before  the  appointment  of  the  Professor  of  Divinity,  the        1763. 
members  of  the  old  foundation  were  composed  both  of  the  Uni-    TH0M  &c# 
versity  and  College,  there  being  no  other  members ;  but,  after  ». 

the  appointment  of  new  Professors  upon  a  different  founda-  &c. 
lion,  a  distinction  was  made  between  the  University  and  the 
College.  Though  those  later  Professors  were,  by  their  ap- 
pointments, become  members  of  the  University,  and  thereby 
entitled  to  the  common  University  privileges  of  voting  in  the 
election  of  University  officers,  and  of  teaching,  and  residing 
within  the  University  precincts,  and  the  like,  yet  they  could 
have  no  right  to  the  special  privilege  of  electing  the  members 
of  Bishop  Elphinstone's  College,  and  far  less  to  any  part  of  the 
revenues  settled  upon  them. 

Accordingly,  those  Professors,  from  the  time  of  their 
respective  foundations,  never  pretended  to  more  than  the 
common  University  privileges,  till  at  last  they  wormed  them- 
selves into  voting  at  the  elections  of  the  College  members. 

The  foundation  laid  down  no  particular  method  of  electing 
the  Rector,  or  any  other  University  officer.  But  the  usage 
had  been  for  the  members  of  the  University  and  College 
together,  to  choose  the  Rector  annually,  and  also  to  join  in  the 
choice  of  the  procuratores  nationum;  but  as  to  these,  the  time 
of  the  continuance  has  been  various.  From  the  foundation 
down  to  about  1G34  (earlier  than  which  there  is  no  record  of 
elections  extant)  they  were  probably  chosen  annually,  being 
by  the  Bishop's  foundation  considered  as  constant  University 
officers,  and,  like  the  Rector,  eligible  annually ;  but,  since  the 
year  1684,  they  have  been  chosen  for  forms'  sake  only  pro  re 
nata,  and  in  order  to  fill  up  the  vacancies  of  members  in  the 
College,  though  this  irregularity  was  all  along  considered  by 
several  of  the  members  as  a  direct  departure  from  the  founder's 
rules. 

In  the  same  year,  1759,  Dr  Catanach,  the  civilian  of  this  Present  Case. 
College  being  in  a  bad  state  of  health,  the  respondent,  Mr 
Dalrymple,  his  Majesty's  sheriff-depute  for  the  county  of 
Aberdeen,  though  residing  almost  constantly  at  Edinburgh, 
as  an  advocate  at  the  bar  of  the  Court  of  Session,  formed 
the  design  of  getting  himself  elected  Civilian  in  case  of  Dr 
Catanach's  death,  being  joined  by  the  Professor  of  Divinity, 
and  his  friends.  But  the  doctor  returned  from  Bath  to  Aber- 
deen in  1760,  much  recovered.  In  case  of  an  election  of 
Civilian  occurring,  however,  and  much  difference  of  opinion 
existing  as  to  the  mode  of  election,  it  was  agreed  that  a 
reference  should  be  made  to  counsel  of  certain  points  proper 
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1763.        for  their  determination ;  and  at  the  same  time  it  was  resolved, 


thom,  &c.    by  the  majority  of  all  parties,  to  elect  a  Rector  of  the  Uni- 

dajrtmple    yers*ty>  agreeably  to  the  foundation,  who  should  continue  in 

&c.         office  for  a  year,  and  with  a  Rector,  the  four  officers  called 

procuratores  nationum  to  continue  also  for  a  year.     This  was 

preparatory  to  the  election  of  Civilian,  supposing  a  vacancy 

to  occur,  but  before  any  such  had  actually  occurred 

Accordingly,  upon  the  13th  May  1700,  a  meeting  was 
called  to  make  choice  of  these  University  officers,  when  there 
were  present  ten  members,  being  all  who  could  claim  votes, 
good  or  bad.  The  Principal  proposed  George  Burnet,  Esq., 
to  be  chosen  Rector  for  a  year,  and  Messrs  Andrew  Burnet, 
James  Thomson,  Francis  Skene,  and  John  Robertson,  to 
be  Procuratores  Nationum,  also  for  a  year.  The  Professor 
of  Divinity,  after  entering  a  protest  against  the  elections 
being  made  at  this  juncture,  on  pretence  of  the  Kector  and 
Procuratores  being  unnecessary  officers;  and  also  another 
protest  against  the  Principal's  taking  to  himself  a  double 
vote,'  proposed  George  Middleton,  Esq.,  to  be  elected  Rector 
for  a  year,  and  Patrick  Duff,  David  Dalrymple,  Patrick 
Wilson,  and  Theodore  Gordon,  to  be  Procuratores  Nationum 
also  for  a  year.  The  votes  of  the  electors  being  declared, 
stood  thus, — five  for  the  Rector  and  Procurators  proposed 
by  the  Principal ;  and  five  for  the  Rector  and  Procurators 
proposed  by  the  Professor  of  Divinity. 

The  votes  being  thus  equal,  it  came  to  the  Principal's 
casting  vote  or  vox  conclusiva,  which  he  gave  for  the  Rector 
proposed  by  him  (having  already  given  an  original  vote  for 
him,  which  was  counted  in  the  five).  These  parties  were 
accordingly  declared  duly  elected,  to  continue  for  a  year. 

The  custom  being,  that  the  persons  elected  officers  of  the 
University  should  take  an  oath  de  Jideli,  but  without  limita- 
tion to  any  particular  time,  this  was  delayed  till  the  gentlemen 
chosen  should  have  an  opportunity  of  attending  a  College 
meeting. 

Thus  matters  stood  on  24th  November  1760,  when  Dr  Cat*- 
nach,  the  Civilian,  died;  and  a  University  meeting  being  held, 
on  that  day,  to  prepare  an  address  of  condolence  on  the  death 
of  his  late  Majesty,  the  Divinity  Professor  mentioned  Dr 
Catanach's  death,  which  had  happened  but  a  few  hoars 
before,  and  moved  this  meeting  to  adjourn  to  the  27th,  in 
order  then  to  fix  a  time  for  filling  up  the  vacancy.  The 
Principal  objected  to  the  Professor's  motion,  as  precipitate 
and  indecent,  and  urging  that  the  appointment  of  meetings 
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for  filling  up  vacancies  within  Bishop  Elphinstone's  College,        1763. 
being  a  matter  not  belonging  to  the  University  meeting,     TH0M  &c> 
then  convened  for  other  business,  but  to  the  Principal,  as  ». 
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head  of  the  College,  he  stated  that  he  would  call  a  meeting         &0.     ' 
in  due  time,  whereof  all  parties  should  have  notice,  and  then 
withdrew.     But  the  Professor  and  his  party  made  a  pre- 
tended adjournment  to  the  27th,  for  fixing  a  day  for  the 
election  of  a  Civilian. 

At  the  meeting  on  the  27th,  the  Principal,  insisted  on  his 
right,'  by  the  foundation  and  constant  usage,  to  appoint  the 
days  and  times  for  election  meetings  within  the  College,  and 
he  did  accordingly  then  appoint  the  9th  December  next  en- 
suing, for  the  choice  of  a  Civilian,  that  interval  appearing  to 
him  a  reasonable  time  for  giving  notice  to  all  parties  inte- 
rested, wherein  he  was  joined  by  four  members,  including  Mr 
Burnet,  elected  Rector  on  the  13th  May,  and  had  the  question 
been  put,  it  must  have  been  carried  for  the  day  appointed  by 
the  Principal,  as  he  and  the  four  members  who  joined  him, 
were  equal  in  number  to  the  Professor  and  his  party — who 
made  but  five — and  the  Principal's  casting  vote  must  have 
carried.  But  Mr  Middleton  appearing  at  the  meeting,  the 
divinity  Professor  and  his  friends  insisted  that  he  had  been 
duly  elected  Rector  on  the  13th  May,  which  conferred 
upon  him  all  the  powers  known  to  pertain  to  the  office. 
They  then  elected  Messrs  Theodore  Gordon,  Patrick  Wilson, 
Charles  Forbes,  and  Thomas  Mossman  (the  two  last  being 
different  persons  from  those  they  had  pretended  to  elect  on 
the  13th  May),  Procuratores  Nationum,  in  hunc  effectum  to 
vote  for  the  Civilian,  and  required  the  Principal  to  admit  and 
swear  in  the  said  George  Middleton,  Rector,  and  the  said 
Procuratores. 

Thereupon,  also,  Mr  Burnet  required  the  Principal  to 
admit  him  to  his  office  of  Rector,  to  which  he  was  duly  elected 
on  the  13th  of  May,  and  Messrs  John  Robertson,  Francis 
Skene,  and  James  Thomson,  three  of  the  Procuratores 
Nationum  duly  elected  by  the  majority  of  votes  on  the 
same  day,  being  present,  and  declaring  their  willingness  to 
accept  the  Principal,  did  admit  and  swear  in  the  said  George 
Burnet,  Rector,  and  the  said  three  Procuratores  Nationum, 
but  refused  to  admit  or  swear  in  the  said  George  Middleton, 
as  Rector,  or  the  others  as  Procuratores,  who  pretended  to  be 
elected  such,  by  the  Professor  and  his  party.  The  last  were, 
however,  sworn  in  by  Patrick  Duff,  Commissary  of  Aberdeen 
(one  of  the  pretended  Procuratores  Nationum,  elected  by  the 
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1763.        Professor  on  the  13th  May),  holding  himself  entitled  so  to  do 
THOM  &c     as  surrogate  of  the  Chancellor  of  the  University. 

v.  Here  the  parties  were  brought  to  issue   about  their  re* 

jRYMFLE,  ,  t 

&0,         spective  elections. 

The  Professor  of  Divinity  contended  that  George  Burnet's 
election  of  Hector  on  the  13th  May,  was  void,  on  the  ground 
of  the  subsequent  death  of  Dr  Catanach,  one  of  the  electors, 
for  that  mortuo  mandatore  perit  mandatum,  and  his  admission, 
and  all  acts  done  by  him,  must  also  be  void  and  null ;  and 
then  pretending  to  have  a  majority  of  his  side,  by  the*  con- 
currence of  four  constituent  members,  with  Mr  Middletoo, 
his  supposed  Rector,  and  his  four  Procurators  Nationum, 
adjourned  the  meeting  to  six  o'clock  of  the  evening  of  the 
same  day,  for  the  election  of  a  Civilian. 

On  the  other  hand,  the  Principal  objected  to  this  election, 
and  repeated  his  appointment  as  head  of  the  College,  of  the 
6th  December,  requiring  all  parties  interested  to  meet  on 
that  day  for  the  election. 

Meanwhile,  at  the  meeting  at  six  o'clock  in  the  afternoon 
of  the  27th  November,  the  Principal  appeared,  and  after 
representing  to  the  members  the  irregularity  of  this  meeting 
to  which,  he  declared,  he  came  only  to  prevent,  as  far  as  he 
could,  any  undue  advantage  being  taken  of  his  non-attend- 
ance, without  acknowledging  the  authority  by  which  the 
meeting  was  appointed,  entered  his  protest,  that  his  voting 
at  this  meeting  should  not  prejudice  the  meeting  for  the 
election  appointed  by  him  for  the  9th  December,  in  which 
three  constituent  members,  together  with  Mr  Burnet,  the 
Rector,  and  the  Procuratores  Naiionum  duly  elected  on  the 
13th  May,  adhered  to  him. 

The  Professor  and  his  party,  however,  proceeded  to  the 
election.  There  voted  for  Mr  Thorn  seven ;  for  Mr  Dal- 
rymple,  the  respondent,  ten. 

Mr  Dalrymple,  thus  supported  by  the  Professor  of  Divinity, 
was  declared  duly  elected,  and  they  appointed  him  to  be 
presented  to  the  office  of  Civilian,  but  George  Burnet,  Esq., 
the  other  Rector,  and  those  adhering  to  him,  declared  the 
appellant,  Mr  Thorn,  duly  elected  Civilian,  and  appointed 
him  to  be  presented  thereto. 

On  the  6th  December,  to  which  day  the  Professor  of 
Divinity  and  his  party  adjourned,  there  was  produced  to  the 
meeting,  a  letter  of  acceptance  from  the  respondent,  Mr 
Dalrymple,  of  the  office  of  Civilian,  and  an  act  of  admission 
from  the  Commissary  of  Aberdeen,  which  the  meeting  entered 
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on  their  journal ;  but  neither  the  Principal  nor  any  of  the        H63. 
members  who  joined  him,  attended  this  meeting.  thom,  &c. 

On  the  9th  December,  the  day  appointed  by  the  Principal  *• 

For  the  election,  all  parties  again  appeared ;  the  Principal  and  kc. 
his  friends  insisting  that  the  proceedings  had  by  the  Professor 
of  Divinity  and  his  party,  on  the  27th  November,  and  6th  of 
December,  together  with  the  Commissary's  admission  of  the 
respondent,  Mr  Dalrymple,  were  all  void,  and  that  Mr  Dal- 
rymple,  being  sheriff-depute  of  the  county  of  Aberdeen,  was 
incapable  of  holding  the  office  of  Civilian,  those  two  offices 
being  in  their  nature  incompatible ;  and  it  was  objected  to 
the  Professors  of  Divinity  and  Oriental  Languages,  that 
neither  of  them  had  right  to  vote  in  the  office  of  constituent 
members  of  the  College.  Whereupon,  the  divinity  Professor 
objected  to  Mr  M'Leod  and  Mr  Leslie's  right  of  voting,  regents 
not  being  appointed  by  the  foundation  to  vote  in  the  election 
of  a  Civilian.  Then  the  Principal  and  his  adherents  re- 
elected the  Procurators  Nationitm,  who  had  been  chosen  in 
May,  and  confirmed  on  the  27th  November,  under  protest 
that  the  re-election  of  these  officers  should  not  prejudge  their 
former  election ;  and  next  they  proceeded  to  the  election  of 
a  Civilian.  The  votes  of  the  members  being  declared,  those 
for  the  appellant,  Mr  Thom,  were  the  same  as  on  the  27th 
November,  that  is  to  say  seven  good  and  lawful  votes,  and 
the  Principal  also  declared  his  casting  and  conclusive  vote 
for  him.  Those  for  the  respondent,  Mr  Dalrymple,  were 
also  the  same,  except  that  three  only  of  his  Procuratores 
Nationum  were  present  and  voted.  Thus,  Mr  Dalrymple's 
votes  at  this  meeting  were  nine,  of  which  three  only  were 
unexceptionable,  or  at  the  most  five  good,  supposing  for  such 
those  of  the  Professors  of  Divinity  and  Oriental  Languages ; 
the  other  four  votes  being  of  those  elected  Rector  and  Pro- 
curatores in  the  irregular  manner  above  mentioned. 

The  Principal  declared  Mr  Thom  again  elected  Civilian 
by  a  majority  of  legal  electors,  and  appointed  a  presentation 
to  be  made  out  to  him.     But  the  respondents  resisted. 

The  appellant,  Mr  Thom,  thereupon  brought  before  the 
Court  of  Session  a  suspension  of  the  respondent,  Mr  Dal- 
rymple's admission,  and  he  also  with  the  concurrence  of  the 
other  appellants,  brought  an  action  of  reduction  of  Mr  Dal- 
rymple's pretended  election  and  admission,  and  for  establish- 
ing and  confirming  his  own,  praying  to  have  it  declared  that 
neither  of  the  Professors  of  Divinity  or  Oriental  Languages, 
though  members  of  the  University,  could  be  proper  members 
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*763.        of  the  College  founded  by  Bishop  Elphinstone,  and  were  not 
thom,  &c.    entitled  to  vote  in  the  choice  of  College  members,  nor  entitled 
daluy'mple    to  anv  Part  °^  tne  revenaes  or  funds  belonging  to  the  College ; 
&c.      '  that  the  Principal  of  the  College,  in  all  elections  of  Pro- 
fessors, had  a  double  vote ;  that  the  appellants  had,  respec- 
tively, been  duly  elected  Rector,  Procuratores  Nationum,  and 
Civilian. 

The  appellants  insisted  that  the  Rector,  being  chosen  at 
Argument*  of  such  time  of  the  year,  as  the  members  of  the  University 
think  fit,  to  continue  for  a  year,  becomes  entitled  to  vote  in 
the  election  of  the  Procuratores  Nationum,  as  well  as  in  the 
election  of  Professors  and  Masters.  That  the  four  JFVo- 
curatores  Nationum  were  proper  officers  of  the  University  also, 
being  elected,  at  any  convenient  time,  to  continue  in  office 
for  a  year,  and  that  they,  by  virtue  of  their  election,  be- 
came' entitled  to  vote  in  all  elections  for  supplying  vacan- 
cies happening  during  that  year.  That  in  all  elections  and 
resolutions,  whether  in  University  or  College  meetings,  the 
Principal  presiding,  is  entitled  to  give  one  vote  as  a  mem- 
ber, and  also,  in  case  of  an  equality,  a  conclusive  or  casting 
vote;  and  further,  that  the  Principal  has  the  only  legal 
power  and  authority  of  calling  and  adjourning  the  meetings 
for  election  within  the  College.  That  Mr  Burnet  was  duly 
elected  Rector  on  the  13th  May  1760,  for  a  year,  and  that 
Messrs  Burnet,  Thomson,  Skene  and  Robertson,  were  duly 
elected  Procuratores  Nationum  on  the  said  13th  May,  to 
continue  for  a  year,  or  at  least  at  one  or  other  of  the  meet- 
ings on  the  27th  of  November  or  9th  December  1760,  and 
entitled  to  vote  and  act  accordingly.  That  the  Professors 
of  Divinity  and  Oriental  Languages  have  no  title  to  vote 
in  the  election  of  a  Professor  of  Civil  Law,  or  any  other 
master  or  member  of  the  College.  And  as  a  consequence, 
from  the  premises,  that  the  appellant,  Mr  Thom,  and  not  the 
respondent,  Mr  Dalrymple,  was  duly  elected. 

The  respondents  argued  that  the  Principal  had  no  right 
to  a  double  vote  in  the  election  of  a  Rector,  because  the 
words  istis  electionibus,  in  the  deed  of  foundation,  did  not 
refer  to  the  election  of  a  Rector,  and  because  it  had  never 
been  the  practice  so  to  vote — that  the  President  of  the 
Court  of  Session  had  not  a  double  vote  in  the  judicial 
determinations  of  the  Court,  and  as  a  consequence  that  Mr 
Middleton  was  duly  elected  Rector  in  May  and  in  November 
1760.  They  farther  insisted,  that  the  Procuratores  Nationum 
ought  to  be  named,  only  in  the  event  of  an  actual  vacancy 


CASES  ON  APPEAL  FROM  SCOTLAND.       747 

tn  hune  efectum,  for  the  more  formal  proceeding  to  an  elec-        1768. 
tion,  and  that  their  office  ceased  immediately  after  the  elec-    THOm,  he. 
tion.     That  the  Procuratores,  chosen  by  means  of  Mr  Cata-   DALB*MP1- 
nach's  vote,  on  the  13th  of  May,   must  be  rejected,   and         &c. 
those  chosen  on  the  27th  of  November,  after  the  vacancy 
had   actually  happened,   were   the   only  legal  Procuratores 
entitled  to  vote  at  the  election ;  and  in  support  of  this,  they 
produced  a  particular  form  of  record  of  elections  of  several 
instances  where  Procuratores  were  chosen  tn  hunc  effeetum, 
after  the  vacancies  had  happened. 

The  following  interlocutor  was  pronounced : — "  On  report 
u  of  the  Lord  President,  in  place  of  Lord  Alimore,  the  Lords 
"  repel  the  reasons  of  suspension,  and  find  the  letters  orderly 
u  proceeded  ;  and  with  respect  to  the  reduction  and  declarator, 
"  they  sustain  the  defences,  assoilzie  the  defender,  and 
u  decern." 

On  reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors,  the  present  appeal  was  brought  Mar.  10, 1762. 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  herein 
complained  of  be,  and  the  same  are  hereby  affirmed,  and 
that  the  appellant  do  pay  to  the  respondent  £50  costs 
for  the  suit. 

For  the  Appellants,  W.  Blackstone,  Al.  Forrester. 

For  the  Respondents,  C.  Yorke,  Tho.  Miller. 

Note. — Unreported  in  the  Court  of  Session. 


V. 
BURNETT. 


John  Spottiswoode  of  Spottiswoode,         .      Appellant ; 

James  Burnett,  Esq.  of  Craigend,  .      Respondent,  spottmwood* 

House  of  Lords,  22d  March  1763. 

Superior  and  Vassal — Non-Entry — Penalties. — In  a  decla- 
rator of  the  right  of  superiority  combined  with  an  action  of 
non-entry.  Held  (1),  That  the  right  of  superiority  was  in  the 
Crown  and  not  in  the  appellant  Reversed  in  the  House  of 
Lords.    (2)  In  the  House  of  Lords  the  vassal  was  held  not  to 
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1763.  be  liable  for  the  penalties  of  non-entry,  that  is,  the  fall  maill* 

and  duties  of  the  lands,  except  from  the  date  of  citation  in  this 
declaratory  action. 


SPOTTISWOODE 


Soon  after  the  Reformation,  the  Barony  of  New  Abbey, 
comprehending  the  whole  lands,  property,  and  superiority 
which  belonged  to  the  Abbot  and  Convent  of  New  Abbey, 
was  annexed  to  the  Crown  by  the  Annexation  Act,  1587. 

Sir  Robert  Spottiswoode,  the  appellant's  great-grand- 
father, was  seized  in  the  Barony  of  New  Abbey,  by  virtue  of 
a  charter  under  the  Great  Seal  from  James  VI.,  which  de- 
clared, that  the  vassals  of  New  Abbey  should  hold  in  capiU 
of  Sir  Robert;  and  promising  that  an  Act  should  be  ob- 
tained in  the  next  Parliament  for  dissolving  the  said  barony 
from  the  Crown. 

Accordingly,  in  1633,  such  an  Act  passed  in  the  Parlia- 
ment of  Scotland ;  and  this  Act  is  expressly  excepted  from 
'  the  general  act,  by  a  salvo  jure  cujuslibet,  at  the  end  of  that 
Act  of  Parliament. 
1634.  King  Charles  I.  having  agreed  with  Sir  Robert  for  the 

purchase  of  New  Abbey  at  £3000,  the  lands  were  resigned 
into  the  King's  hands  ad  perpetuam  remanentiam ;  and  im- 
mediately after  the  King,  by  charter  under  the  Great  Seal, 
annexed  them  unalienably  to  the  See  of  Edinburgh,  just 
then  erected. 

In  place  of  money,  however,  Sir  Robert  only  received  King 
Charles'  bond  for  the  price.  But  the  Bishop  of  Edinburgh 
was  immediately  let  into  possession. 

.  In  1640,  Episcopacy  was  abolished  by  Act  of  Parliament; 
but  the  antecedent  right  of  the  king  to  the  estates  which  he 
had  purchased  for  the  new  erected  See  of  Edinburgh  having 
been  reserved,  his  majesty,  by  his  royal  signature  (reciting 
the  purchase  from  Sir  Robert  Spottiswoode,  the  grant  to  the 
bishopric,  the  abolition  of  the  Episcopacy  whereby  the  barony 
returned  to  the  king,  and  that  the  price  had  not  been  paid), 
regranted,  and  gave  back  the  said  lands  and  barony  to  Sir 
Robert  and  his  heirs. 

The  public  disorders  which  ensued,  and  the  share  Sir 
Robert  (who  was  attainted  and  beheaded  for  his  adherence 
to  the  king)  had  in  them,  prevented  him  from  getting  pos- 
session, as  well  as  from  obtaining  a  charter  and  infeftment 
on  the  signature. 

In  1660,  on  the  Restoration,  Sir  Robert  Spottiswoode  s 
forfeiture  was  reversed  by  Act  of  Parliament,  and,  in  Octo- 
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ber  1660,  his  son,  Alexander,  obtained  a  new  signature  from        n(>3. 
King  Charles  II.,  reciting  the  former  one  of  1641 ;  and  that,  gPOTTIBWOOI>E 
by  the  death  of  Sir  Robert,  the  foresaid  lands,  as  well  as  the  * 

bygone  rents  thereof  belonged  to  Alexander,  his  eldest  son, 
and  therefore  directing  a  charter  to  pass  under  the  Great 
Seal  in  favour  of  him,  his  heirs,  and  assignees. 

In  consequence  of  this  grant,  Alexander  Spottiswoode  did 
attain  possession ;  but  dying  soon  after  without  completing 
his  title  by  charter  and  infeftment ;  and  Episcopacy  having 
been  restored  by  Act  of  Parliament  in  1662,  the  Bishop  of 
Edinburgh  (Alexanders  children  being  infants),  got  posses- 
sion, which  possession  continued  till  1689,  when  Episcopacy 
was  again  abolished,  whereby  the  possession  as  well  as  the 
right  of  all  bishop's  lands,  returned  to  the  Crown. 

John  Spottiswoode,  the  eldest  son  of  Alexander,  applied 
to  the  Parliament  of  Scotland  by  petition,  setting  forth  the 
facts  as  above  stated,  and  praying  for  relief;  his  petition  was 
remitted  to  a  special  committee,  who,  after  hearing  counsel, 
as  well  for  the  Crown  as  for  the  petitioner ;  and  "  Having 
€i  considered  the  foresaid  petition  with  the  remit  thereof,  and 
u  the  several  writs  founded  upon  therein,  and  in  presence  of 
il  his  majesty's  advocate,  revised  and  considered  the  same ; 
u  they  find,  that  Sir  Robert  Spottiswoode  did  acquire  from 
u  Sir  John  Spottiswoode,  gentleman  of  the  bed-chamber,  all 
"  and  hail  the  lands,  baronies  of  New  Abbey,  &c,  and  that 
"  he  was  lawfully  infeft  in  the  lands  and  others  above  speci- 
"  fied,  upon  the  16th  day  of  March  1624,  as  the  sasine  and 
u  warrant  thereof  produced  bear ;  and  that  King  Charles  I. 
u  acknowledges  the  lands  and  barony  of  New  Abbey,  and 
u  others  abovementioned,  to  pertain  to  Sir  Robert,  and  had 
u  been  at  the  king's  earnest  desire  resigned  ad  perpetuam 
u  remanentiam ;  the  king  having  then  of  purpose  to  modify 
u  and  annex  the  same  to  the  bishopric  of  Edinburgh ;  and 
"  that  Sir  Robert  had  never  received  any  satisfaction  there- 
u  for ;  and  because  the  estate  of  bishops  had  been  thereafter 
u  suppressed,  that  his  majesty  disponed  back  the  foresaid 
u  lands  and  barony  of  New  Abbey  to  Sir  Robert,  as  the 
u  signature  under  the  king's  hand,  the  29th  day  of  October 
"  1661  produced,  bears.  And  they  found  that  King  Charles 
u  II.  makes  mention  of  the  foresaid  acknowledgments  made  by 
"  King  Charles  I.,  and,  therefore,  gave  of  new  again  to  Mr 
"  Alexander  Spottiswoode,  eldest  son  to  Sir  Robert,  the  said 
€i  lands  and  barony  of  New  Abbey,  and  others  foresaid,  in 
"  the  same  manner  as  King  Charles  I.  had  disponed  them  to 
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1763.        "  Sir  Robert  his  father,  with  the  bye-gone  rents,  not  paid  to 
"  him  since  the  year  1641 ;  as  the  said  signature  under  the 
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»•  "  king's  hand,  dated  the  26th  day  of  October  1660  produced, 

BUR5ETT.  .        °  ....  ...  J      ,  ^  . 

"  bears ;  which  signature  did  not  obtain  its  effect  in  respect 
"  of  the  clauses  in  the  Act  of  Parliament  1662,  restored 
"  bishops.  And,  therefore,  it  was,  and  is  the  opinion  of  the 
"  said  committee,  that  it  ought  to  be  declared,  that  the  said 
"  clause  in  the  Act  of  Parliament  1662,  restoring  bishops, 
"  cannot  prejudge  the  petitioner ;  and  that  the  price  never 
"  being  as  yet  paid,  the  said  lands  and  barony  of  New  Abbey, 
"  and  others,  do  pertain  to  him,  at  least  the  price.  And  that, 
"  therefore,  the  petitioner  ought  to  be  effectually  recom- 
"  mended  to  the  King's  Majesty  and  the  Lords  Commis- 
"  sioners  of  the  treasury  and  exchequer,  for  passing  a  new 
"  signature  thereof  in  favours  of  the  petitioner,  conform  to 
"  the  signature  formerly  granted  to  his  grandfather,  in  the 
"  year  1641,  and  that  he  ought  to  be  presently  reponed  to 
"  possession  accordingly  unless  he  get  the  price." 

In  consequence  of  this  report,  an  Act  of  Parliament  was 
passed  declaring  that  the  clause  in  the  Act  of  Parliament 
1662,  restoring  bishops  to  their  estate  and  possession,  as  by 
them  enjoyed  in  the  year  1637,  cannot  prejudge  the  peti- 
tioner ;  and  that  the  price  never  having  been  paid  by  the  king, 
these  and  the  barony  of  New  Abbey  ought  and  do  thereby 
belong  to  the  said  John  Spottiswoode,  or  at  least  the  fore- 
said price  thereof,  together  with  the  annual  rent.  And  this 
Act  ordered  him  to  be  put  into  possession,  unless  the  foresaid 
price  be  paid. 

The  appellant  was  the  eldest  son  of  the  said  John,  and 
heir  to  him  as  well  as  to  Alexander  and  Robert  Spottis- 
woode. He  brought  an  action  of  declarator  in  the  Court  of 
Session  against  the  officers  of  State  for  declaring  his  right  to 
the  lands  and  barony  of  New  Abbey  under  the  titles  above 
stated. 

It  was  admitted  by  the  Crown  that  the  appellant's  family 
had  been  very  unfortunate  in  respect  of  the  sale  of  this  estate 
in  the  year  1633,  to  King  Charles  I.,  and  that  Sir  Robert 
Spottiswoode  divested  himself  fully  of  the  property,  withoot 
getting  payment  or  effectual  security  for  the  price ;  and  that 
at  no  time  betwixt  and  the  Revolution,  had  any  satisfaction 
been  made. 
June  28, 1740.  The  Court  of  Session,  by  interlocutor  of  this  date,  found, 
"  That  although  it  appeared  to  them  that  the*  pursuer  was 
"  justly  entitled  to  a  charter  from  the  Crown,  of  the  lands  of 


CASES  ON  APPEAL  FROM  SCOTLAND.        751 

u  New  Abbey  in  question,  or  to  the  payment  of  the  price     ■   1763. 

"  thereof,   in  virtue  of  the  Act  of  recommendation  of  the  8POTTIgwooDE 

"  Parliament  of  Scotland,  in  the  year  1695,  in  favour  of  Mr  »• 

u  John  Spottiswoode,  his   father,    deceased,  they,  the  said 

lt  Lords,  had  no  jurisdiction  to  grant  any  execution  upon 

"  that  Act  for  obtaining  such  charter,  or  recovery  of  the 

"  price.     And  find,  that  until  such  charter  is  obtained,  the 

"  pursuer  has  no  real  right  to  the  said  lands  in  question, 

"  whereupon  to  maintain   an   action   of  declarator  of  pro- 

u  perty,  or  for  mails  and  duties ;  and  therefore  sustain  the  de- 

u  fence  against  the  action  of  declarator,  or  mails  and  duties, 

u  leaving  the  pursuer  to  make  his  humble  application  to  the 

"  Crown  for  a  proper  charter,  in  terms  of  the  said  Act  of 

u  Parliament,  as  he  should  be  advised." 

The   appellant    accordingly  obtained   his    late    majesty's 
charter  of  the  said  barony  on  which  infeftment  passed,  and  Dec.  mi. 
in  virtue  of  this  he  had  possession  and  was  acknowledged 
as  superior  by  many  of  the  vassals  of  the  barony. 

The  respondent,  however,  refused  to  acknowledge  the  ap- 
pellant as  superior,  and  he  had  taken  out  a  charter  from  the 
Crown  of  the  lands  of  Craigend  being  part  of  the  lands 
held  of  the  barony,  and  the  appellant  was  under  necessity  of 
bringing  action  of  declarator  to  have  his  right  to  the  superi- 
ority of  these  lands  declared ;  and  that  the  same  were  in 
non-entry,  and  for  the  raaills  and  duties. 

After  hearing  both  parties,  Lord  Alimore,  Ordinary, 
by  interlocutor,  of  this  date,  found,  "  That  as  the  charter  Dec.  10,  i76i. . 
"  from  the  Crown,  in  favour  of  the  pursuer,  anno  1742 
"  (1741?)  proceeds  upon  the  narrative  of  the  charter  1624, 
"  the  signature  1641,  the  signature  1660,  the  declaration  of 
"  Parliament  1695,  and  the  decree  of  the  Court  of  Session 
u  1740,  that  charter  ought  to  receive  the  most  liberal  con- 
"  struction  in  order  to  restore  the  pursuer  to  the  full  right 
"  and  title  of  the  lands  and  barony  of  New  Abbey,  &c,  as 
"  the  same  stood  in  the  person  of  Sir  Robert  Spottiswoode, 
u  the  pursuer's  great-grandfather,  in  the  year  1 634,  when  he 
a  resigned  the  same  into  the  hands  of  the  Crown,  for  a  price 
a  which  was  never  paid.  Finds,  that  by  virtue  of  the  charter 
"  1624,  and  the  Act  of  dissolution  1633,  Sir  Robert  Spottis- 
u  woode,  was,  in  the  year  1634,  entitled  to  the  superiority  of 
u  the  lands  formerly  held  of  the  Abbacy  of  New  Abbey. 
"  Find  that  the  Act  1690,  declaring  the  superiorities  which 
u  pertained  to  bishops,  to  belong  to  the  Crown,  ought  not  to 
*'  be  extended  to  the  superiority  of  New  Abbey,  in  respect 
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1763.         «  that  by  the  declaration  of  Parliament  1695,  it  is  declared, 


V, 
BUKNETT. 


apoTTiswooDB  u  that  the  Act  1662,  restoring  bishops  to  their  possessions  as 
"  in  the  year  1637,  did  not  prejudge  the  pursuer's  father. 
"  And,  therefore,  find  that  the  pursuer  is  entitled  to  the  supe- 
"  riority  of  the  defender's  lands  in  question,  which  had  con- 
"  fessedly  been  held  of  the  Abbey  of  New  Abbey ;  and  that 
"  these  lands  are  in  non-entry ;  and  decerned  and  declared 
"  accordingly." 

Feb.  24, 1762.       On  representation,  the  Lord  Ordinary  adhered. 

On  reclaiming  petition  from  the  respondent,  he  admitted, 
that  his  lands  of  Craigend  held  originally  of  the  Abbot  and 
convent  of  New  Abbey,  and  afterwards  of  the  Bishop  of 
Edinburgh,  but  contended,  that  by  virtue  of  the  several 
Acts  of  Parliament,  he  was  entitled  to  hold  immediately  of 
the  Crown. 

The  appellant  answered,  That  though  several  Acts  of 
Parliament,  had  declared  the  just  title  of  this  family  to  the 
lands  in  question,  yet  none  of  the  succeeding  heirs  of  the 
family  were  able  to  obtain  possession  of  the  lands  until  his 
late  Majesty,  in  compliance  with  the  recommendation  of  his 
Parliament,  and  the  decree  of  the  Court  of  Session,  was  in- 
duced to  grant  the  charter  1741,  and,  therefore,  that  these 
lands  ought  to  be  considered  as  vested  in  the  appellant,  in 
the  same  manner,  and  as  fully  as  his  great-grandfather  had 
possessed  in  1634,  before  he  resigned. 

That  the  possession  of  the  bishops  and  of  the  Crown  after 
the  signature  1 641,  was  without  a  just  title  and  to  the  pre- 
judice of  the  appellant's  family ;  and  even  though  there  had 
been  an  apparent  legal  title,  yet,  as  it  is  now  admitted  that 
'the  substantial  right,  though  uncompleted,  was  all  the  time 
in  the  appellant  and  his  ancestors,  and  is  now  really  and 
completely  vested  in  him,  by  his  late  Majesty's  charter  and 
infeftment  following  thereupon,  the  possession  of  the  bishop 
and  of  the  Crown,  so  circumstanced,  could  only  affect  this 
right,  in  the  case  of  a  bona  fide  alienation  to  a  stranger  for 
a  full  consideration  and  without  notice ;  all  gratuitous  and 
voluntary  Acts  to  defeat  the  right  which  remained  in  the 
appellant's  family  must  go  for  nothing;  and  from  the  same 
principle,  the  Act  1690,  which  gave  the  vassals  of  bishops 
the  privilege  of  holding  immediately  of  the  Crown,  cannot  be 
extended  to  the  lands  in  question,  which,  though  at  the  time 
wrongfully  in  possession  of  the  bishop,  yet  truly  belonged  to 
another  person. 

July  14, 17C2.       The  Court  of  Session  pronounced  this  interlocutor:  "Find 
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"  James  Burnett  is  entitled  to  hold  his  lands  of  the  Crown,        1763. 
u  and,  therefore,  assoilzie  the  said  defender,  and  decern."         8POTTIBWOODE 
On  reclaiming  petition  the  Court  adhered.  v- 

a         •  l  i  i  i  i  BUBWBTT. 

Agamst  these  last  two  interlocutors  the  present  appeal  was 
brought  to  the  house  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com-  Journals  of 
plained  of  be,  and  the  same  are  hereby,  reversed;  and  of  Lord*, 
it  is  further  ordered  and  adjudged,  that  the  interlocutor 
of  the  Lord  Ordinary  of  the  10th  of  December  1761, 
be,  and  the  same  is  hereby,  affirmed,  with  an  addition 
after  the  words  ("  and  that  these  lands  are  in  non- 
"  entry") ;  of  the  following  words,  viz.,  ("  but  so  as  not  to 
"  affect  the  respondent  with  any  penalties  on  account 
"  of  such  non-entry,  except  from  the  commencement  of 
"  the  present  action") ;  and  it  is  further  ordered,  that 
the  said  Court  of  Session  do  give  the  proper  directions 
for  carrying  the  judgment  into  execution. 

For  the  Appellant,  C.    Yorke,   Tho.  Miller,  AL    Wedder- 

burn. 

For  the  Respondents,  AL  Forrester ,  II.  Dairy  mple. 


[Thomson  on  Bills,  p.  164.]  1703. 


Ai-exander  Brebner,  Merchant  in  Portsoy,      Appellant;       bbbbneb 

IIALIBUBTON, 

John  Haliburton  and  Company,  Merchants  &c. 

in  Edinburgh,  .  .  .  Respondents. 

House  of  Lords,  13th  December  1763. 

Bills — Negotiation — Neglect. — The  appellant  sent  three  bills 
to  the  respondents  (with  whom  he  had  dealings  in  business)  for 
the  purpose  of  negotiation  and  payment,  indorsing  them  for 
that  purpose.  The  respondents  delayed  timeously  to  present  the 
bills  for  payment,  and  failed  otherwise  in  duly  negotiating  the 
same,  but  they  sent  them  to  Boyd  in  Glasgow,  with  whom  they 
had  dealings,  who  failed  with  the  proceeds  in  their  hands. 
Held  (1),  That  there  was  no  culpable  negligence  on  the  part  of 
the  respondents  to  subject  them  in  liability,  and  (2)  As  regarded 
the  sum  of  £200  sent  by  Boyd  to  Haliburton,  on  25th  March, 
sought  to  be  imputed  pro  rata  of  this  debt,  this  remitted  to  the 
VOL.  VI.  3  B 
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1763.  Lord  Ordinary.     In  the  House  of  Lords  reversed,  and  held 

ftEBNKR-      the  appellant  entitled  to  credit  for  the  three  bills,  as  from  25th 
March  1762,  when  they  were  recovered. 


HALIRURTON, 
&C. 


The  appellant,  living  in  the  north  of  Scotland  had  been 
in  the  practice  of  having  business  dealings  with  the  respond- 
ents. 

On  the  2d  March  1752,  the  appellant  sent  in  a  letter  to 
the  respondents,  three  bills  drawn  by  another  person,  pay- 
able to  the  appellant,  one  for  £124,  3s.  4d.,  upon  merchants 
in  Greenock,  payable  14th  March  same  month;  the  other 
two,  of  which  one  was  for  £151,  7s.  9d.,  the  other  for 
£19,  13s,  9(1.,  upon  merchants  in  Paisley,  payable  on  the 
25th  of  the  said  month.     In  all  amounting  to  £295,  4s.  10<L 

These  bills  were  endorsed  to  the  respondents,  Halibarton 
and  Company,  that  they  might  negotiate  the  same  and  re- 
ceive the  contents ;  and  as  they  were  considered  to  be  equal 
to  cash,  the  appellant,  by  his  aforesaid  letter,  directed  the 
respondents,  out  of  the  contents,  to  pay  £230,  being  the 
price  of  a  ship  or  vessel  he  had  purchased. 

The  appellant  stated  that  his  letter  of  2d  March,  with  the 
bills  enclosed,  must,  in  course  of  post,  have  reached  the 
respondents,  in  three  days  after  its  date,  that  is,  upon  the  5th 
March,  with  the  bills  enclosed,  and  the  contrary  not  having 
been  alleged  at  the  time,  the  fact  certainly  was  so,  though 
the  respondents  did  not  acknowledge  the  receipt  thereof 
sooner  than  by  letter  to  the  appellant  of  the  12th,  in  which 
the  respondents  promised,  in  the  usual  way,  to  negotiate  the 
bilh,  and  to  credit  the  appellant  therewith. 

Including  the  three  days  of  grace,  the  bill  upon  Greenock, 
being  payable  the  14th  March,  fell  due  on  the  17th ;  and  the 
bills  upon  Paisley  being  payable  on  the  25th,  were  to  become 
due  on  the  28th ;  and  it  was  the  course  of  business,  and  the 
respondents'  indispensable  duty,  immediately  on  receipt  of 
those  bills,  either  to  have  negotiated  them  at  Edinburgh, 
where  the  money  might  have  been  had  for  them,  or  if  that 
could  not  be  done,  to  have  sent  them  to  Greenock  and 
Paisley,  or  to  Glasgow,  which  is  in  the  neighbourhood  of  both 
these  places,  by  the  first  post  after  he  received  them,  which 
fell  to  be  on  the  6th  March,  to  be  there  duly  negotiated. 
Instead  of  doing  this,  however,  the  respondents  kept  up  these 
bills,  and  totally  neglected  to  send  away  these  bills  for  nego- 
tiation or  for  payment,  till  the  19th  March,  fourteen  dan 
after  Haliburton  had  received  them,  and  two  days  after  the 
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days  of  grace  were  run  upon  the  one  payable  at  Greenock,        176& 
which  appeared  from  the  respondents'  letter  to   Mr  Boyd,     brebni 
merchant,  Glasgow,  to  whom  these  bills  were  then  sent  for 
negotiation  and  payment.  &o. 

It  turned  out  that  Boyd  endorsed  all  these  three  bills 
away  on  his  own  account,  and  got  immediate  cash  for  them. 

At  least,  it  appeared,  that  he  had  recovered  payment  of  the 
Greenock  bill ;  and  also  of  the  others,  although  this  was  con- 
cealed by  him ;  but  it  did  not  appear  that  the  respondents 
had  been  very  diligent  in  calling  him  to  account.  On  the 
25th  March,  Boyd  remitted  to  Haliburton  and  Company 
£200,  desiring  them  generally  to  place  the  money  so  re- 
mitted to  his  (Boyd's)  credit ;  and  that  some  days  after  he 
remitted  £100  to  be  also  placed  to  his  credit. 

The  respondents,  however,  holding  that  these  latter  remit- 
tances had  been  sent  on  their  own  account  as  creditors  of 
Boyd,  and  Boyd  having  become  bankrupt  soon  thereafter, 
refused  to  give  the  appellant  credit  for  the  amount,  and 
thereafter  brought  an  action  against  the  appellant  for  pay- 
ment of  £466,  7s.  4d.  as  the  balance  pretended  to  be  due  by 
the  appellant. 

-  In  defence  to  this  action,  the  appellant  stated  several  ob- 
jections to  the  items,  which  made  no  part  of  this  suit,  but  in 
particular,  he  claimed  allowance  or  credit  in  the  account  for 
the  sum  of  £295,  4s.  10d.,  being  the  contents  of  the  three 
bills  before  mentioned. 

In  answer,  the  respondents  stated,  that  they  had  trans- 
mitted the  bills  to  the  said  Robert  Boyd  at  Glasgow,  who 
was  in  good  credit  at  the  time ;  that  though  Boyd  had  re- 
ceived the  contents  of  these  bills,  even  before  all  the  bills 
became  due,  he  had  concealed  his  having  the  money,  and 
only  gave  them  promises  and  assurances,  from  time  to  time, 
that  this  money  would  be  soon  paid  and  remitted,  till  at 
length  he  became  bankrupt  in  May  1752 ;  and  that  the  loss 
arising  from  Boyd's  insolvency  could  not  fall  on  the  respond- 
ents. 

The  Lord  Ordinary  (Shewalton),  pronounced  this  inter- 
locutor ;  "  Having  considered  the  forgoing  debate,  with  the 
"representation  for  the  defender,  relating  to  the  three  bills 
"  endorsed  to  Mr  Boyd  at  Glasgow,  answers  for  the  pursuer, 
"  &c.,  finds,  that  the  defender  is  not  entitled  to  have  credit 
"  for  £290,  the  contents  of  the  three  bills  sent  by  the  pur- 
"  suer  to  Mr  Boyd  at  Glasgow,  in  respect  it  does  not  appear 
*'•'  Mr  Haliburton  was  guilty  of  any  culpable  negligence  in 
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i7d3.        "  recovering  the  contents  of  the  said  bills ;  finds,  that  the 
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"  defender  is  not  entitled  to  any  proportion  of  the  £200 
"  sterling,  remitted  by  Robert  Boyd  to  Haliburton,  on  the 
«-«»—■ -i  u  g^  j^j^^jj  i752?  in  respect  that  money  was  not  remitted 
"  to  Mr  Haliburton,  on  account  of  the  defender's  bill,  bat  in 
u  payment  of  the  bill  drawn  by  Coutts  and  Company  upon 
"  Mr  John  Boyd,  but  finds  the  defender  entitled  to  a  pro- 
"  portional  part  of  the  £100  afterwards  remitted  by  Boyd  to 
"  Haliburton  pro  rata  of  the  debts  due  from  Boyd  to  Hali- 
"  burton  and  the  defender." 

On  reclaiming  petition  from  the  appellant  to  the  Court, 

July  80, 1762.  the  Lords  pronounced  this  interlocutor :  "  Adhere  to  the 
"  Lord  Ordinary's  interlocutor,  with  this  variation,  that  the 
"  three  bills  sent  by  the  pursuers  to  Mr  Boyd  at  Glasgow, 
"  amounted  to  £295,  4s.  10d.,  instead  of  £290  specified  in 
"  the  interlocutor ;  and  with  this  variation,  they  adhere  to 
"  the  Lord  Ordinary's  interlocutor,  and  refiise  the  desire  of 
"  the  petition ;  find  the  defender  (appellant)  liable  in  the 
"  expense  of  extracting  the  decree,  as  the  same  shall  be  ascer- 
"  tained  by  the  collector  of  the  clerk's  dues ;  but  find  no 
"  other  expenses  due,  and  remit  to  the  Lord  Ordinary  to 
"  proceed  accordingly." 

On  reclaiming  petition  to  the  Court,  the  Lords  pronounced 

Aug.  ii,  1762.  this  interlocutor :  a  Having  heard  this  petition,  refuse  the 
"  same,  in  so  far  as  respects  the  first  article,  whether  the 
"  petitioner  is  entitled  to  have  credit,  in  his  account  current 
"  with  the  pursuer,  for  £295,  4s.  10d.,  and  in  so  far  adheres 
"  to  their  former  interlocutor ;  but  ordain  the  petition  to  be 
"  seen  and  answered  against  the  16th  day  of  February  next, 
"  upon  the  second  article,  viz.,  whether  the  £200  sterling 
"  remitted  by  Boyd  to  Haliburton  on  the  25th  March  1752, 
"  ought  to  be  imputed  pro  rata  to  the  whole  sums  which 
"  Boyd,  at  the  time,  was  due  to  Haliburton." 

Nov.  24, 17C2.        On  further  reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

Journals  of  It  was  ordered  and  adjudged  that  the  interlocutors  com- 

LordB?086  °  plained  of  be  reversed ;  and  it  is  further  declared  and 

adjudged,  that  the  appellant  is  entitled  to  have  credit  m 

his  account  current  with  the  respondents  for  £295, 4s.  10i 

being  the  amount  of  the  three  bills  in  question  io  this 
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cause,  as  upon  the  25th  March  1752,  when  the  money        1768» 
was  received  by  Boyd ;  and  it  is  further  ordered  that  the     bbebneb 
Court  of  Session  do  give  the  proper  directions  for  carry-  nUtt£v*To* 
ing  this  judgment  into  execution.  &c* 

For  the  Appellant,  Alex.  Lockhart,  R.  Mackintosh. 
For  the  Respondents,  C.  Yorke,  A  I.  Wedderbum. 


1784. 


The  Earl  of  Abercorn,         .        .        .       Appellant; 
Andrew  Wallace  of  Woolmet,  Esq.,  W.S.,    Respondent. 

House  of  Lords,  25th  January  1764. 

Lease  of  Coal — Clause  as  to  Level. — Held,  that  a  clause  in  a 
lease  of  coal,  by  which  it  was  agreed  that  either  party  was  to 
have  the  power  of  communicating  the  level  of  the  said  coal  to 
any  neighbouring  coal  works,  did  not  cease  or  determine  with 
the  lease,  but  continued  so  long  as  the  lessee  continued  to  pos- 
sess a  right  and  interest  in  the  neighbouring  coal-work. 

A  lease  of  coal  was  granted  by  the  appellant  to  the  respond- 
ent's brother-in-law,  in  which  there  was  the  following  clause : 
u  And  it  is  hereby  declared,  that  it  shall  be  in  the  power  of 
u  either  parties,  or  their  foresaids  (if  they  shall  hereafter  find 
•'  it  necessary),  to  communicate  the  level  of  the  said  coal  to 
44  any  neighbouring  coal-works :  Providing  always,  that  they 
u  be  obliged  like  as  they  hereby  bind  and  oblige  them  and 
u  their  foresaids,  to  submit  to  arbiters,  to  ascertain  the  consi- 
u  deration  to  be  paid  by  any  one  of  the  said  parties  to  the 
"  other  on  that  account ;  upon  payment  whereof,  both  the 
"  said  parties  are  hereby  obliged  to  consent  and  agree  to  such 
u  communicating  reciprocally." 

Immediately  follows  the  clause  whereby  "John  Biggar 
u  (the  respondent's  brother-in-law),  binds  and  obliges  him 
u  and  his  foresaids,  to  leave  a  sufficient  chinny  wall  between 
a  the  Duddingston  coal  and  those  of  the  neighbourhood ;  and 
"  if  he  and  his  foresaids  shall  at  any  time  take  the  water  from 
"  the  corn-mill  (of  Duddingston),  so  that  there  shall  not 
"  remain  a  sufficiency  for  working  the  said  mill  regularly,  in 
"  that  case,  he  shall  either  satisfy  the  tenant  of  the  corn-mill 
"  for  his  damages,  or  shall  take  the  said  mill  at  the  same  rent 
"  it  is  then  let  at." 


THE  KARL  OF 
ABKBCOBN 


WALLACE. 
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1764.  The  lease  concluded  with  this  clause :  "And  it  is  hereby 

the  earl  of   "  mutaally   agreed  on  and  declared,  that  though  the  said 

abercorn     «  coal   should   wear    out    during    the    continuance  of  this 

Wallace.     u  tack,  yet,  notwithstanding  thereof,  the  present  tack  shall 

"  subsist,  in  so  far  as  extends  to  all  the  other  particulars 

"  above  set  (separate  from  the  coal),  and  whole  tack  duties, 

"  and  other  prestations   stipulate   thereanent,  in   the  same 

"  manner  as  if  the  tack  of  the  coal  had  not  been  compre- 

"  hended  herein." 

Some  years  after,  Mr  Biggar,  the  lessee,  began  to  carry  on 
a  level  in  one  of  the  seams,  or  veins,  of  the  Duddingston  coal, 
which,  after  his  death,  was  continued  by  Andrew  Wallace, 
now  of  Woolmet,  his  brother  and  successor  (the  respondent), 
with  the  avowed  intent  of  communicating  the  benefit  of  this 
level,  not  only  to  the  neighbouring  colliery  of  Niddry,  of 
which  he  obtained  a  lease,  but  to  all  the  collieries,  however 
remote,  that  could  be  benefited  by  it,  and  without  any  regard 
to  the  term  limited  by  the  lease  before  recited. 

In  1755,  the  appellant  being  informed  of  the  respondent's 
intentions,  soon  after  applied  to  the  Court  of  Session  for  a 
suspension  or  stop  of  the  work,  and  likewise  brought  an  action 
of  declarator,  to  have  it  found  and  declared,  that  the  lessee's 
right  of  communicating  the  level  of  the  Duddingston  colliery 
was  limited  to  the  terms  of  the  lease,  and  to  the  collieries  next 
adjacent  to  those  of  Duddingston. 

The  appellant  contended,  1st,  that  the  privilege  granted 
to  the  lessee  must  be  understood  as  relative  to  the  lease,  and 
could  not  subsist  any  longer  than  the  term  to  which  it  was 
limited,  and  could  not  be  construed,  as  the  respondent  con- 
tended, into  a  perpetual  right  of  servitude. 

2.  That  this  privilege  of  communicating  the  level,  could 
not  be  extended  further  than  to  the  next  adjacent  or  coter- 
minous collieries,  such  as  those  of  Brunston,  or  the  colliery  rf 
Niddry.  That  the  words,  "  any  neighbouring  coal  works,* 
contained  in  the  lease,  if  taken  in  this  sense,  clearly  established 
the  extent  of  privilege ;  but  if  they  are  extended  further, 
there  is  no  knowing  where  they  shall  stop. 
March  6, 1761.  The  Lords  first  pronounced  this  interlocutor :  "  Find,  that 
"  by  the  conception  of  the  tack  in  question,  it  is  competent 
"  to  either  party,  the  pursuer  or  defender,  to  communicate 
"  the  level  of  the  Duddingston  coal  to  any  neighbouring 
"  coal-work,  even  though  such  neighbouring  coal-work  is  not 
"  immediately  adjacent  to  the  Duddingston  coal ;  the  party 
"  who  communicates  the  said  level  being  liable  to  pay  to  the 
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u  other  party  such  valuable  consideration  for  his  consent,  as        ^te. 
"  shall  be  ascertained  by  arbiters  mutually  chosen,"  &c.  the  earl  of 

On   further  petition,  the  Lords  pronounced   this  interlo-    abebcorh 
cutor :  "  Find  that,  the  communication  of  the   level   being     Wallace. 
u  granted   during  the  currency  of  the  tack  by  the  lessee,  to  Juu«  24, 1762. 
u  a  neighbouring  coal  work,  is  not  determinable  by  the  term 
"  of  the  tack,  but  that  the  same  may  subsist  for  the  use  of  the 
"  lessee  and  his  heirs,  so  long  as  they  shall  continue  to  have 
u  right  or  interest  in  the  neighbouring  coals  to  which  the 
"  level  may  be  communicated,  as  the  said  neighbouring  coals 
"  are  ascertained  by  the  interlocutors  of  the  23d  December 
«  1760,  and  6th  March  1761.* 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby,  affirmed. 

For  the  Appellant,  Thos.  Miller,  Thos.  SewelL 

For  the  Respondent,  C.  Yorke,  Al.  Forrester. 


Archibald  and  James  Canison,     .        .        Appellants; 

David  Marshall, Respondent. 

House  of  Lords,  27th  January  1764. 

Reduction — Force  and  Fear. — A  reduction  was  raised  of  cer- 
tain deeds  impetrated  from  the  respondent's  mother,  under  the 
threat  that  the  deed  granted  in  her  favour  by  her  father  was 
forged,  and  that  he  could  procure  them  to  be  hanged  for  it, 
whereby  she,  with  consent  of  her  husband,  was  induced  to  grant 
a  disposition  of  the  estate  left  her  by  her  father,  and  also  to 
execute  a  renunciation  of  her  right :  Held  these  deeds  invalid 
and  ineffectual,  and  reduced  accordingly. 

William  Weir  was  proprietor  of  one  half  of  the  estate  of 
Sunnyside,  and  an  action  of  reduction  was  brought  by  the 
respondent,  as  heir  in  general  to  his  mother,  Anne  Weir,  or 
Marshal],  against  the  appellants,  to  set  aside  a  disposition 
executed  in  1736,  by  his  mother,  with  his  father's  consent, 


1764. 


CANISON,  &C. 

V. 

MARSHALL. 
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1764.  in  favour  of  Alexander  Canison,  setting  forth  expressly,  that 
cANisoN,  &c.  William  Weir,  deceased,  had  in  his  lifetime  made  a  dispoo- 
MAB8HALL  t*on  °^  ^8  w'1Qle  heritable  estate  to  his  daughter,  Anne  Weir 
(Mrs  Marshall),  and  her  heirs,  upon  the  failure  of  his  son, 
Robert,  and  the  heirs  of  his  body.  That  Alexander  Canison 
and  his  curators,  raised  a  process  of  redaction  and  impro- 
bation  for  setting  aside  that  disposition  as  false  and  forged, 
and  had  threatened  to  have  the  respondent's  father  and 
mother  hanged,  as  the  forgers  of  it.  That  being  terrified  by 
such  unjust  and  arbitrary  threatenings,  they  were  vi  et  metu 
compelled  and  concussed  to  grant  the  deed  in  question,  with- 
out receiving  any  consideration  therefor,  and  a  note  of  a  100 
guineas  was  also  extorted  from  them ;  and  therefore  conclud- 
ing not  only  for  reduction  of  that  deed  ex  capite  vis  et  mehu; 
but  also  for  repetition  of  payment  of  100  guineas,  with  in- 
terest from  13th  March  1736,  and  for  an  account  and  payment 
of  the  rents  of  a  half  of  the  said  William  and  Robert  Weir's 
estate  for  the  year  1736,  and  subsequent  years,  at  the  rate  of 
£100  sterling  per  annum. 

The  appellants  still  insisted  in  their  allegations  of  forgery, 
which  the  respondent  denied. 

A  proof  was  allowed  and  reported.  Upon  the  result  of 
Not. 34,1762.  which  the  Court  pronounced  this  interlocutor:  "Find  the 
"  reasons  of  reduction  relevant  and  proven,  and  therefore 
-  "  reduce  the  disposition  granted  by  Anne  Weir,  second  law- 
u  fill  daughter,  and  one  of  the  two  apparent  heirs  portioners, 
u  and  of  line  of  the  deceased  William  Weir  of  Sunnyside, 
"  with  consent  of  David  Marshall,  surgeon  in  Hamilton,  her 
"  husband,  in  favour  of  Alexander  Canison,  only  lawful  son 
"  of  the  deceased  John  Canison,  town-clerk,  Hamilton,  re- 
"  nunciation  and  discharge  granted  by  the  said  Anne  Weir, 
"  with  consent  of  her  husband,  in  favour  of  the  said  Alex- 
u  ander  Canison,  both  bearing  date  the  13th  March  1736, 
"  and  both  ratified  by  the  said  Anne  Weir,  of  the  same  date, 
u  with  the  instrument  of  sasine  following  thereon :  as,  also, 
"  disposition  by  the  said  Alexander  Canison,  in  favour  of 
"  James  Canison,  writer  in  Hamilton,  and  Archibald  Cani- 
"  son,  merchant  there,  defendants  (appellants),  dated  10th 
"  April  1749,  and  instrument  of  sasine  following  thereon, 
"  with  the  charters  and  infeftments  obtained  from  the  supe- 
"  riors,  in  favour  of  the  said  James  and  Archibald  Canison, 
"  in  so  far  as  relates  to  the  equal  half  of  the  heritable  subjects 
"  thereby  conveyed,  which  belonged  to  the  deceased  William 
"  Weir,  and  afterwards  to  the  also  deceased  Robert  Weir,  his 
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"  son ;  and  decern  and  declare  accordingly.     Find  the  de-        tttt. 
u  fendants  (appellants)  liable  in  the  expense  of  process,  of  CAHIgOHf^c. 
u  which  ordain  an  account  to  be  given  in ;  as  also  in  the  ex-  »• 

it  n  .it  i  i      ii    t  •/?     J       MARSHALL. 

"  pense  of  extracting  the  decree,  as  the  same  shall  be  certmed 
"  by  the  collector  of  the  clerk's  dues,  and  decern,  and  remit 
u  to  the  Lord*  Ordinary,  who  pronounced  the  act,  to  hear 
"  parties'  procurators  on  the  other  conclusions  of  the  libel, 
"  and  to  do  and  proceed  therein  as  he  shall  see  cause." 

On  reclaiming  petition  the  Court  adhered.  Jan.  21, 1768. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby,  affirmed,  with 
£100  costs. 

For  the  Appellants,  C.  Yorke,  Al.  Forrester. 

For  the  Respondent,  Thos.  Miller,  Alex.Wedderburn. 


1764. 

John  Walker,  one  of  the  Bailies  of  EdinO  walkbb  &c 

burgh,  James  Stuart,  Thomas  Hogg,  r    Appellants ;  v.  * 

Wm.  Gibson,  Councillors,  and  Others,   .'  dbummohd, 

George  Drummond,  Esq.,  Lord  Provost,*! 

and  Others,  the  Magistrates  and  Townr     Respondents. 
Councillors  of  the  City  of  Edinburgh,      J 

House  of  Lords,  13th  March  1764. 

Patronage  op  thb  City  Churches. — The  rights  of  presentation 
to  the  parish  churches  of  the  city  of  Edinburgh  belong  to  the 
Lord  Provost,  Magistrates,  and  Town  Council,  as  patrons 
thereof;  and  the  Presbytery  of  Edinburgh,  by  their  several 
Kirk  Sessions,  has  no  voice  in  the  election  or  presentation  to 
any  vacancies  in  the  parish  churches  within  the  city. 

The  respondents  are  the  patrons  of,  and  have  the  right  of 
presentation  to  all  the  parishes  within  the  city  of  Edinburgh ; 
and,  on  a  vacancy  occurring  in  1762,  in  one  of  the  city 
churches,  they  gave  a  presentation  to  Mr  Drysdale  to  the 
vacant  benefice. 

The  appellants  brought  a  suspension  and  interdict;   and 
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1764.        also  an  action  of  reduction  of  that  presentation,   alleging 

walker,  &c.  tnatJ  linder  an  agreement  1720,  between  the  respondents  on 

*•  the  one  part,  and  the  Presbytery  of  Edinburgh  on  the  other, 

&c.         it  was  agreed  that  the  several  Kirk  Sessions  of  the  parish 

churches  should  be  permitted  to  vote  with  them  in  the  choice 

of  the  ministers ;  and  they  contended,  that  this  not  having 

been  done,  the  election  was  void. 

It  was  answered,  that  it  was  true  that  an  agreement  of  the 
nature  described  had  been  gone  into ;  but  finding  that  it  led 
to  the  very  evils  which  it  was  meant  to  prevent,  a  reduction 
in  1739  was  brought  of  that  agreement;  and  the  Lords  of 
Council  and  Session,  after  considerable  discussion,  reduced 
the  same,  and  found  and  declared  "the  Lord  Provost, 
"  Magistrates,  and  Town  Council  of  Edinburgh,  to  have  the 
"  only  right  of  presenting  ministers  to  all  the  vacant  churches 

Feb.  18, 17C3.   "  built,  or  to  be  built,  within  the  city." 

The  Lord  Ordinary  pronounced  this  interlocutor :  "  Having 
"  considered  the  minutes  of  debate,  &c,  finds  that  the  Magis- 
"  trates  and  Town  Council  of  Edinburgh,  have  the  sole  privi- 
"  lege,  exclusive  of,  and  without  consulting  the  ministers  and 
"kirk-sessions,  of  presenting  ministers  to  all  the  vacant 
"  churches  within  the  city  of  Edinburgh ;  and  therefore 
"  repels  the  reasons  of  reduction  with  respect  to  that  point, 
"  assoilzies  the  defenders  in  the  reduction,  and  decerns.  But 
"  with  respect  to  the  proceedings  of  the  Town  Council,  with 
u  regard  to  the  presentation  of  Mr  John  Drysdale,  before 
"  answer,  appoints  the  chargers  to  give  in  answers  to  the  sus- 
"  penders'  condescendence." 

After  several  representations  to  the  Lord  Ordinary,  who 
adhered,   a  reclaiming  petition  was  presented  to  the  Court, 

July  l,  1763.  and  the  Lords  unanimously  adhered ;  and  thereafter  ordered 
a  special  condescendence  to  be  given  in ;   whereupon,  and 

July  15, 1763.  after  considering  this  condescendence,  the  Lords  pronounced 
this  interlocutor :  "  Repel  the  reasons  of  suspension,  and 
"  reduction  of  the  presentation  granted  to  Mr  John  Drysdale, 
"  find  the  letters  orderly  proceeded  with,  assoilzie  the  de- 
"  fenders  from  the  reduction  and  declarator.  Find  no  ex- 
"  penses  due,  and  decern." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby,  affirmed. 
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For  the  Appellants,  C.  Yorke,  R.  Mackintosh. 

For  the  Respondents,  Fl.  Nortony  Alex.  Wedderburn. 
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WALKER,  &0. 

V. 

DBUMMOND, 

&0. 


644.] 


Appellants ; 


[Dickson  on  Evidence,  p.  986,  et  p. 

Archibald  Douglas,  Esq.  of  Douglas,  an" 
Infant,  and  his  Guardians,  Her  Grace  the 
Duchess  Dowager  of  Douglas  ;  His 
Grace  the  Duke  of  Queensberry,  and  I 
Others,  .  .  •  .J 

The  Duke  of  Hamilton;  Lord  Douglas} 

Hamilton,  and    their   Guardians,    SiRf    Respondents. 
Hew  Dalrtmple,  Bart.,  and  Others,      ) 

House  of  Lords,         December  1764. 

Title  to  Sue — Proof — Witness — Re-examination. — Held  (1) 
that  the  respondents  had  sufficient  title  and  interest  to  sue.  (2) 
That  it  was  competent  to  examine  witnesses  of  new,  who  had 
been  examined  in  Paris,  in  a  process  toftrnelle  criminelle^  in 
regard  to  the  same  matters.  (3)  That  it  was  not  necessary  to 
make  the  cancellation  of  the  witnesses'  previous  testimony  an 
absolute  condition  of  their  being  examined  of  new ;  and,  there- 
fore, their  evidence  allowed  to  be  taken,  but  to  be  sealed  up, 
reserving  all  objections.  (4)  Copies  or  excerpts  of  documents, 
and  proceedings  had  before  a  foreign  court,  were  ordered  to  be 
produced  in  case  the  originals  themselves  could  not  be  got,  or 
delivered  up. 

Archibald  Douglas,  the  infant  appellant,  had  been  served 
heir  to  the  Duke  of  Douglas,  his  grandfather,  upon  a  proof 
taken  that  he  was  the  eldest  lawfully  born  child  of  the  mar- 
riage of  Lady  Jane  Douglas  with  Sir  John  Stewart.  Under 
this  service,  he  had  attained  possession  of  the  estate,  when 
the  respondents  brought  a  reduction  of  that  service,  and  for 
declaring  their  right  to  the  estate. 

Before  this  action  was  called  in  Court,  and  some  days  after 
the  summons  was  executed,  the  respondents  applied  for  and 
obtained  an  order  to  have  the  examination  of  Sir  John 
Stewart  taken  to  lie  in  retentis,  which  was  done,  and  sealed 
up  accordingly. 

The  allegation  of  the  respondents  being,  that  Lady  Jane 
and  Sir  John  Stewart  had  adopted  two  foundlings  in  Paris 
as  their  children,  the  appellants  stated,  that  through  the 
Agency  of  James  Stewart,  they  had  set  on  foot  a  prosecution 


1764. 

DOUGLAS,  &C. 

V. 

THE  DUKE  OF 

HAM  I LT  OK, 

&C. 
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1764.        against  Lady  Jane  and  Sir  John  Stewart,  before  the  Pariia- 

pouolas  &o.  ment  °f  Paris,  to  have  them  punished  criminally,  for  setting 

*•  np  supposititious  children.     In  this  process,  called  the  process 

THE  DURE  OF     _ 

Hamilton,    Tournelle,  several  witnesses  were  examined,  writings  were 
produced,  and  police  books  founded  on. 
June  21  and  30      ^he  appellants  objected  to  the  respondents'  title  to  sue,  but 
1768.  the  Court  repelled  that  objection. 

It  was  stated  that  the  intention  of  this  process  Tournelle 
was  to  prepare  witnesses  to  be  examined  afterwards  under 
the  authority  of  the  Court  of  Session,  and  to  oblige  the  persons 
examined  before  the  Tournelle,  to  stick  to  a  tale  once  told, 
whether  true  or  false,  under  pain  of  perjury.  It  was  with  a 
similar  view  that  Sir  John  Stewart's  examination  was  de- 
manded so  early  in  the  stage  of  the  proceedings. 

Having  complained  of  these  proceedings,  to  the  Court 
of  Session,  that  Court  ordered  the  respondents  to  specify  and 
explain  if  these  proceedings  were  adopted  with  their  sanction. 
They  confessed  they  had  been  so  adopted. 

Thereafter,  the  respondents  put  in  their  condescendence, 
consisting  of  sixty-one  separate  articles,  the  first  forty-three 
articles  containing  a  detail  of  Sir  John  and  Lady  Janes 
journey  to  Paris,  with  many  circumstances  tending  to  raise 
a  suspicion  that  Lady  Jane  could  not  be  delivered  of  twins 
at  the  time  and  place  mentioned  in  the  service. 

The  Lords  of  Session  having  heard  counsel  upon  the 
matters  contained  in  the  condescendence,  and  the  appellant 
having  particularly  insisted  that  the  illegal  methods  taken  to 
prepossess  the  witnesses  examined  in  the  Tournelle,  should 
be  held  as  a  total  objection  to  those  witnesses  in  the  present 
action ;  the  Court  appointed  informations  on  these  points. 

Upon  advising  these  informations,  this  interlocutor  was 
July  27, 1703.  pronounced  : — "  Before  answer,  allow  the  pursuers  (i.e.  re- 
"  spondents)  to  prove  the  facts  contained  in  the  condescen- 
"  dences  given  in  for  them ;  and  allow  to  the  defenders  (u. 
"  appellants)  a  conjunct  probation,  and  both  parties  to  prove 
"  every  other  fact  and  circumstance  which  they  may  judge 
"  material  in  the  cause  ;  and  for  that  effect  grant  commission 
"  to  both  parties :  Find  the  objection  that  certain  witnesses 
"  had  been  examined  before  the  Tournelle  Criminelle  of  the 
"  Parliament  in  Paris,  not  relevant  to  incapacitate  those 
"  witnesses  from  being  examined  as  witnesses  in  this  cause, 
"  reserving  all  objections  to  their  credibility,  when  the  proof 
"  comes  to  be  advised.  But  find  that  the  pursuers,  before 
'•'  executing  the   commission  now  granted,  must  give  in  a 
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"  petition  to  the  Parliament  of  Paris,  praying  that  the  depo-        1764. 

"  sitions  of  the  witnesses  taken,  in  consequence  of  the  plaintes  douglas,  &c 

"  at  the  instance  of  any  of  the  pursuers,  may  be  delivered  ihe  d*kk  of 

u  up  to  the  Commissioner  to  be  named  by  the  defenders,  that    HAyiLTon, 

a  these  depositions   may   be   cancelled ;    and   also  praying, 

"  that  inspection  be  granted  to  the  defenders  of  plaintes, 

"  records,  or  writings  produced  therein,  and  whole  procedure 

"  had  thereon,  with  liberty  to  the  defenders  to  take  copies, 

"  extracts,  or  excerpts  thereof.     And  in  case  the  depositions 

"  cannot  be  delivered  up,  find  the  pursuers  must  procure  to 

€€  the  defender,  or  his  agents  at  Paris,  free  access  to,  and 

"  inspection   of,   the   plaintes,   proofs,   books,    writings,  and 

"  whole  procedure  had  in  these  plaintes,  before  the  Tournelle 

"  Criminelle,  and  liberty  to  the  defender  to  take  copies  ex- 

u  tracts  or  excerpts  thereof;  and  this  at  least  fifteen  days 

€S  before   the  pursuers  examine  any  witness   that  has  been 

u  adduced  before  the  Tournelle  Criminelle.     And  the  Lords 

u  hereby  discharge  the  pursuers,  upon  their  peril,  to  examine 

€€  any  more  witnesses,  or  to  give  in  any  more  plaintes  relative 

"  to  the  question  in  issue  between  the  parties  in  this  cause 

"  before  the  Tournelle  Criminelle,  or  any  other  Court  in 

"  France,  or  to  carry  on  any  farther  procedure  in  the  pro- 

"  secution  of  the   said  plaintes,   after  the    11th  of  August 

u  next,  and  during  the  dependence  of  this  cause :  And  find 

"  that    no    witnesses    examined    at    the    instance    of    the 

"  pursuers,  before  any  Court  in  France,  from  and  after  the 

"  10th  August  next,  shall  be  admitted  as  witnesses  in  this 

€i  cause.     Find  that  the  pursuers  must  procure  inspection  to 

u  the  defenders,  or  their  agent  at  Paris,  of  all  such  letters  to 

"  the  Lieutenant-General,   or  other  present  officers  of  the 

"  police,  relative  to  the  matters  in  issue  between  the  parties, 

"  as  shall,  between  the  15th  day  of  August  next,  be  specially 

u  condescended  on  at  Paris  by  the  defenders  or  their  agent, 

"  as  shall  be  extant  at  the  time ;  and  also  of  all  books  and 

"  registers  of  police,  or  other  writings,  relative  to  the  matters 

u  in  issue  between  the  parties,  which  have  been  founded  on 

u  by  the  pursuers,  or  which  have  been  or  may  be  communi- 

"  cated  to  him,  and  are  in  the  custody  and  possession  of  the 

a  Lieutenant-General  de  Police,  or  other  officers  of  the  police, 

*  with  liberty  to  take  copies  or  extracts  or  excerpts  from 

"  them,  at  least  fifteen  days  before  any  witness  can  be  ex- 

u  amined  for  the  pursuers  in  France." 

On  reclaiming  petition  to  the  Court,  the  Court  pronounced 
this  interlocutor: — "Adhering  to  their  former  interlocutor, 
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Dec.  21,1763. 
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with  these  additions,  that  they  appoint  the  depositions  of 
the  witnesses  who  have  been  examined  before  the  Tournelle, 
to  be  sealed  up  separate  from  the  testimonies  of  the  other 
witnesses  to  be  examined,  and  to  transmit  them  as  sealed 
up,  not  to  be  opened  by  either  party  without  the  authority 
of  this  Court ;  reserving  to  the  defender  to  object  against 
these  examinations  being  made  part  of  the  state :  And 
find  that  the  defenders  may  examine  any  of  the  witnesses 
that  may  have  been  examined  before  the  Tournelle,  whether 
the  pursuers  shall  have  complied  with  the  conditions  of  this 
or  the  preceding  interlocutor  in  the  cause  or  not :  And 
find  that  the  pursuers  must  procure  free  access  to  the  de- 
fenders or  their  agents,  to  the  proofs  taken  at  Rheims, 
before  the  Commissioners  of  the  Parliament  of  Paris,  and 
also  to  any  proof  that  may  have  been  taken  in  England  or 
Scotland,  and  to  all  reports  that  have  or  shall  be  made  by 
the  Curves  to  the  Parliament  or  Procureur-Greneral,  in 
consequence  of  the  monitoire  which  the  pursuers  have  had 
inspection  of,  or  are  possessed  of;  and,  if  desired,  shall 
join  with  the  defenders  in  any  application  for  getting  pos- 
session or  inspection  of  them." 

On  further  reclaiming  petition,  the  Court  pronounced  this 
nterlocutor  : — "  But  with  this  farther  explanation,  that  before 
proceeding  to  the  examination  of  any  of  the  witnesses  who 
have  already  been  or  shall  hereafter  be  examined  in  the 
Tournelle  Criminelle  of  the  Parliament  of  Paris,  either  at 
the  instance  of  the  Procureur-General,  or  at  the  instance 
of  the  pursuers,  the  pursuers  shall  be  obliged  to  comply 
with  the  conditions  contained  in  the  former  commission. 
And  ordain  the  pursuers  and  their  doers,  betwixt  this  time 
and  the  1st  January  next,  to  produce,  in  the  hands  of  the 
clerk  to  this  process,  copies  of  the  whole  plaintes   given 
in  by  Sir  Hew  Dalrymple,  and  in  name  of  the  Duke  of 
Hamilton  and  his  tutor,  or  either  of  them,  to  the  Tournelle 
Criminelle  of  Paris,  on  or  since  the  16th  day  of  December 
1762.     And  appoint  the  clerk  of  this  Court,  to  furnish  the 
pursuers  with  an  extract  of  this  judgment,  to  enable  them 
to  make  due  intimation  thereof  in  manner  above  set  forth." 
On  further  petition  the  Court  adhered. 
Against   these   interlocutors,   the  appellants   brought  this 
appeal  to  the  House  of  Lords,  1st,  In  so  far  as  these  interlo- 
cutors sustained  the  respondents'  title  to  sue;  2d,  In  so  far 
as  they  found  the  objection  to  the  witnesses  examined  before 
the  Tournelle  Criminelle,  not  relevant  to  incapacitate  these 
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flatnesses  from  being  again  examined ;  and  3d,  In  so  far  as        1764. 
t  did  not  make  the  cancellation  of  their  evidence  an  absolute  DOOaLAg>  &0, 
condition,  in  case  these  witnesses  were  re-examined.     There      m  •• 

7  THE  DUKE  OP 

vas  a  cross  appeal  on  the  part  of  the  respondents.  Hamilton, 

After  hearing  counsel,  &c.,  upon  the  original  appeal  of  journals  of  the 
Archibald  Douglas,  complaining  of  an  interlocutor  of  the  Lords.  °f 
Lord  Ordinary  of  21st  June  1763,  and  of  five  inter- 
locutors of  the  Lords  of  Session  of  the  30th  June,  27th 
July,  11th  August,  and  21st  and  24th  December,  1763, 
and  praying,  &c,  and  likewise  upon  the  cross-appeal  of 
George  James,  Duke  of  Hamilton,  and  his  trustees,  and 
Sir  Hew  Dalrymple  of  North  Berwick,  Baronet,  com- 
plaining of  two  interlocutors  of  the  Lords  of  Session,  of 
27th  July  and  11th  August  1763,  and  two  interlocutors 
of  21st  December  1763,  and  praying,  &c,  as  also  upon 
the  said  George  James,  Duke  of  Hamilton,  and  his 
tutors,  Lord  Douglas  Hamilton,  and  his  tutors,  and  Sir 
Hew  Dalrymple,  put  into  the  said  original  appeal ;  and 
the  joint  and  several  answer  of  Archibald  Douglas 
of  Douglas,  Esq.,  an  infant,  and  his  guardians,  the 
Duchess  Dowager  of  Douglas,  the  Duke  of  Queensberry 
and  others,  put  into  the  said  cross-appeal;  and  due 
consideration  had  of  what  was  offered  on  both  sides  in 
this  cause :  It  is  ordered  and  adjudged  that  the  inter- 
locutors of  21st  and  30th  June  1763,  complained  of  be 
affirmed  :  And  it  is  hereby  ordered,  that  the  interlocutor 
of  the  27th  July  1763,  in  part  complained  of  by  the 
said  original  and  cross-appeals,  after  the  word  ("  grant" ) 
the  words  ("a  new")  be  inserted;  and  after  the  word 
("  commission  to  both  parties")  that  following  words  be 
inserted  ("to  be  executed  in  the  usual  manner,  pur- 
"  suant  to  the  authority  thereby  given ;")  and  that 
after  the  words  (u  can  be  examined  for  the  pursuers  in 
"  France,")  the  following  order  and  declaration  be  in- 
serted ("  But  in  case  the  pursuers  shall  insist  that  they 
"  cannot  procure  the  depositions  or  writings  above - 
u  mentioned,  to  be  delivered  up,  or  obtain  inspection 
"  thereof,  it  is  hereby  ordered,  that  they  shall  produce 
"  all  copies  thereof,  or  of  any  part  thereof,  as  also  all 
u  such  letters  or  copies  of  letters,  to  the  Lieutenant  of 
"  the  Police,  or  other  officers  of  the  police,  for  the 
"  time  being,  relative  to  the  matters  in  question,  between 
"  the  parties,  and  all  copies  or  registers  of  police,  and 
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"  all  writings,  memorandums,  entries,  or  extracts  relative 
"  to  any  information  or  transaction  before  the  corees, 
"  in  consequence  of  the  French  monitoire,  which  are  in 
"  the  custody  or  power  of  the  pursuers,  their  attorneys 
"  or  agents ;  such  production  to  be  ascertained  before 
"  the  Court  of  Session,  upon  the  oath  of  the  pursuers, 
"  their  attorneys  and  agents ;  and  that  the  pursuers 
u  forthwith  do  everything  in  their  power  to  retract  or 
#  "  discharge  the  said  plaints  before  the  Tournelle  Crimi- 
u  nelle,  and  to  procure  the  same  to  be  dismissed").  And 
it  is  hereby  ordered  and  adjudged,  that  the  said  inter- 
locutor thus  amended  be  affirmed :  And  it  is  further 
order  and  adjudged,  that  that  part  of  the  interlocutor  of 
the  11th  August  1763  complained  of  in  the  original  and 
cross  appeals,  which  finds,  "that  the  pursuers  must 
"  procure  free  access  to  the  defenders  or  their  agents  to 
"  the  proof  taken  at  Rheims,  before  the  Commissioners 
"  of  the  Parliament  of  Paris,"  be  reversed ;  and  that  the 
other  parts  of  the  said  interlocutor  be  affirmed :  And  it 
is  hereby  ordered  and  adjudged,  that  in  the  foremen- 
tioned  interlocutor  of  the  21st  of  December  1763,  like- 
wise in  part  complained  of,  by  the  said  original  and  cross- 
appeals,  the  words  ("with  and  under  the  conditions 
"  therein  contained"),  be  left  out ;  and  that  the  following 
words  of  the  said  interlocutor,  viz.  ("but  with  this 
"  farther  explanation,  that  before  proceeding  to  the  ex- 
"  amination  of  any  witnesses  who  have  already  been,  or 
u  shall  hereafter  be  examined  in  the  Tournelle  Criminelle 
"  of  the  Parliament  of  Paris,  either  at  the  instance  of 
"  the  Procureur-General,  or  at  the  instance  of  the  pnr- 
"  suers,  the  pursuers  shall  be  obliged  to  comply  with  the 
"  conditions  contained  in  the  former  commission"),  be 
also  left  out ;  and  that  the  said  interlocutor  thus  varied,  be 
affirmed :  And  it  is  also  ordered  and  adjudged,  that  the 
interlocutor  of  the  21st  December  1763,  complained  of 
in  the  cross-appeal,  be  affirmed :  And  it  is  also  ordered 
and  adjudged,  that  the  interlocutor  of  the  24th  December 
1763,  complained  of  in  the  original  appeal,  be  also 
affirmed  :  And  it  is  hereby  further  ordered  that  the  con- 
sideration of  the  costs  occasioned  by  the  proceedings  at 
Paris,  be  reserved  till  the  hearing  of  this  cause.  And 
it  is  hereby  declared,  that  the  Court  of  Session  ongbt 
not  to  receive  any  transmission  from  the  Tournelle  Crimi- 
nelle of  the  proceedings  before  the  Court.    And  it  i 
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hereby  further  ordered  that  the  Court  of  Session  in        nw. 
Scotland  do  give  all  proper  and  necessary  directions  for  dodolas,  &c. 
carrying  this  judgment  into  execution.  thb  ^  qw 

HAMILTON, 

For  the  Appellants,  FL  Norton,  Fra.  Garden,  Jo.  Burnet,         &a 

David  Rae. 

For  the  Respondents,  TIw.  Miller,  C.  Yorke. 


Sir  William  Dunbar  and  Sir  Alex-" 
ander  Grant,  Baronets,  Duncan  Ur- 
quhart,  and  Alexander  Tulloch, 
Esqs., 


17«5. 


Appellants ;     dunbar,  &c. 

V. 
BROD1E. 


Alexander  Brodie  of  Lethen,  Esq.,  Respondent 

House  of  Lords,  15th  February  1765. 

Salmon  Fisheries  in  the  River  Findhorn. — (1)  Held,  that  the 
appellants  had  right  to  the  fresh  water  fishings  in  the  Findhorn, 
and  that  the  boundaries  extended  from  fixed  points ;  and  (2)  that 
the  respondent  had  right  to  the  ^ve  stells  on  the  east  side  of  the 
river  Findhorn,  and  that  Sir  William  Dunbar  had  right  to  the 
stells  on  the  west  of  the  said  river,  and  that  Mr  Brodie  had  the 
only  right  of  fishing  on  the  sand  beds,  and  on  the  east  side  of  the 
river,  at  all  times  of  the  tide,  and  also  on  the  west  side  during 
the  ebbing  of  the  sea,  and  that  he  and  Sir  William  Dunbar  had 
right  to  exercise  their  stell  fishings  without  any  limitations  as 
to  the  mode  of  fishing. 

King  Robert  de  Bruys,  by  charter  of  date  1st  July  1309, 
granted  to  the  Abbot  and  Monks  of  Kinloss,  "  Totam  pis- 
"  cariam  Aquae  de  Findhorn."  This  was  afterwards  con- 
firmed by  charter  from  King  James  the  First,  which  also 
granted  and  confirmed,  "  Zaras  suas  solitas  et  consuetas  prope 
"  dictum  monasterium  situatas." 

The  burgh  of  Forres  having  lost  its  original  corporation 
charter,  records,  and  whole  title  deeds  in  the  troubles  of  the 
times,  a  new  charter,  proceeding  upon  the  recital  of  this  loss, 
was  obtained  from  the  Crown,  re-establishing  the  corporation, 
and  regranting  to  it  such  estates  as  were  represented  anciently 
to  belong  to  the  burgh. 

Among  other  subjects,  the  fishings  of  Findhorn,  both  in 
fresh  water  and  in  salt,  were  thrown  into  this  grant. 

Claims  to  the  right  of  fishing  having  been  set  up  by  the 
corporation,  and  by  two  other  persons,  Alexander   Urquhart 

vol.  vi.  3  c 
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»•  ment,  by  which  the  limits  of  the  appellants'  fresh  water  fish- 

BRODIE 

Feb.  13, 1605.  mgs>  were  fixed  thus  :  "  All  and  haill  the  fishings  of  the  fresh 
"  water  of  Findhorn,  lying  within  the  said  sheriffdom,  running 
"  down  from  the  Sloy  Pool,  to  the  entering  of  the  Burn  of 
"  Massett  in  the  sea,  under  the  lands  of  West  Grange  of 
"  Kinloss ;  together  with  all  and  haill  the  fishings  of  the 
"  west  side  of  the  salt  water  of  Findhorn  to  the  great  sea." 
"  That  is  to  say,  to  the  said  Alexander  Urquhart  eightnsixteen 
"  parts  of  the  fishings  of  the  said  haill  fresh  water  of  Findhorn, 
"  and  to  the  said  William  Wiseman,  a  sixteenth  part  of  the 
"  said  fresh  water  fishings,  together  with  his  part  of  the  salt 
"  water  fishing  on  the  said  west  side  of  Findhorn  part,  like  as 
"  the  said  burgesses  have  of  the  same."  The  same  contract 
fixes  the  respondent's  salt  water  fishings  thus :  "  And  to  the 
u  said  burgesses  and  community  of  Forres  and  all  the  rem*- 
"  nant  of  the  fishings  of  Findhorn  above  expressed,  both  in 
"  fresh  water  and  in  salt ;  excepting  and  reserving  to  die 
"  said  abbot  and  convent,  and  their  successors,  all  and  haill 
"  the  fishings  of  the  east  side  of  the  said  salt  water  of 
"  Findhorn,  from  the  entering  of  the  said  burn  of  Massett 
u  running  through  West  Grange  of  Kinloss  in  the  de- 
"  scending  by  the  yairs  and  fish  houses  of  Kinloss,  to  the 
"  bank  of  Findhorn  entering  in  the  great  sea,  with  ebb 
"  and  flood,  both  on  the  east  and  west  sides,  and  within  all 
u  parts  of  the  said  salt  water  and  on  the  said  beds  within 
"  the  same ;  the  said  burgesses  and  community  of  the  burgh 
"  of  Forres,  and  their  successors,  paying  yearly  to  the  said 
"  abbot  and  convent,  and  their  successors  or  factors  for  the 
"  said  fishings  of  the  fresh  and  salt  waters  of  Findhorn,"  4c 
The  inhabitants  of  Forres,  however,  still  continuing  to 
make  enroachments  on  the  fishings  reserved  to  the  abbot  and 
convent,  and  law  suits  having  ensued,  these  terminated  with 
another  agreement,  by  which  the  abbot  and  convent,  in  im- 

Dec  22, 1539.  plement  of  all  former  agreements,  granted  a  feu  charter  to  the 
town  of  Forres,  thus  :  "  Septem  sex  decern  partes,  vulgariter 
"  seven  sixteenth  parts  piscarium  nostrarum  aquas  nostra 
"  dulcis  de  Findhorn,  unum  rete  vulgariter,  an  Leith  net,  in 
"  dicta  nostra  aqua  dulci ;  nee  non  piscarias  nostras  de  Aitbe- 
"  stell,  et  tres  quartas  piscarias  nostra  de  Elvinstell,  ex  parte 
"  Occident  ali  nostras  aquaB  salsae  de  Findhorn,  prout  tem- 
"  poribus  retroactis  dicti  Aldennanus  Balivi,  et  community 
€t  dicti.     Burgi  ad  viginti  annos  elapsos,  occupabant,  absque 
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"  innovatione  aliqua,  per  eos,  aut  eorum  successores,  seu  nos        1765. 
"  aut    successores  nostros,  in  aliqua  dictaram  piscariarum,  DU5BABt  &c. 
"  Sen  in  futurum."  v- 

BBODIB. 

The  abbey  of  Einloss  and  estates  thereto  belonging  having 
been  annexed  to  the  Crown  and  afterwards  dissolved  by  Act  May  3, 1618. 
of  Parliament,  they  were  by  charter  erected  into  a  temporal 
lordship,  and  were  granted  to  Lord  Edward  Bruce  of  Kin- 
loss,  and  to  his  heirs  and  assignees  whatsoever. 

The  grant  as  to  the  fishings  was  in  these;  terms,  "cum  salmo- 
a  num  piscariis  super  aqua  de  Findhorn." 

The  son  of  this  Lord  Bruce  (Earl  of  Elgin)  sold  the  abbey 
and  abbey  lands  to  Alexander  Brodie  of  Lethen,  the  respond- 
ent's great-grandfather,  whereupon  he  obtained  several  char-  nvw,  1044,  an.i 
ters  under  the   Great   Seal  granting  to   him,  "  Totum   et l 
"  integrum  monasterium  et  abbacies  locum  Kinloss,  &c.     Et 
"  similiter  totas  et  integras  salmonum  piscarias  de  qumque 
"  stellis  super  aquara  de  Findhorn,  subscript,  quae  ab  antiquo 
u  ad  dictam  abbaciam  de  Kinloss  pertinerunt,  viz.,  Monki- 
u  stell,  Outwaterstell,  Durstell,  Caulstell,  cum  domo  piscatoria 
u  et  horto  ejusdem,  et  alliis  privilegiis  et  pertinen.  quibuscun- 
u  que  ad  dictas  salmonum  piscarias  pertinen.  solit  et  con- 
«  suet." 

The  appellants  having  acquired  right  to  all  the  fresh  water 
fishings  conveyed  by  the  abbot  in  1505  and  1539  to  the  town 
of  Forres,  and  to  Alexander  Urquhart  and  William  Wiseman, 
and  also  to  Aithstell,  and  three-fourths  of  Elvinstell,  on  the  west 
side  of  the  river,  as  limited  by  the  charter  1539,  brought  an 
action  of  declarator  and  damages  against  the  respondent,  charg- 
ing him  with  several  encroachments  on  their  fishings;  and 
inter  alia,  "  that  the  said  Alexander  Brodie  of  Lethen  and  his 
u  tacksman  have  only  right  to  that  species  of  fishing  which  is 
"  known  and  distinguished  by  the  name  of  stell  net  fishing, 
u  and  which  is  exercised  by  a  coble  and  net,  wrought  by  two 
i€  persons,  the  net  so  to  be  used  not  exceeding  twenty-five 
a  fathoms  in  length ;  that  he  has  only  right  to  five  stells  or 
w  seats  in  the  said  river,  and  that  these  stells  can  only  be 
11  practised  at  particular  times  of  the  flood,  that  is  to  say,  till 
"  about  half  flood,  which  is  called  the  flood  stell,  and  there- 
u  after  about  half  ebb,  which  continues  till  low  water,  and  is 
u  called  the  ebb  stell ;  and  that  the  said  defender  and  his 
"  tacksman  have  no  right  to  fish  in  any  other  manner,  or 
u  with  nets  of  larger  dimensions  than  what  is  above  described, 
"  and  particularly,  that  they  have  no  right  to  fish  with 
u  draught  or  harry  water  nets,  or  with  hang  nets  set  across   . 


BRODIK. 
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1766.        "  the  said  river ;    and   that  these  hang  nets  are  unlawful 
dunbar,  &c.   "  ©ngines  reprobated  by  law  ;  that  the  said  Alexander  Brodie 
*•  "  and  his  tacksman  have  no  right  or  title  to  go  beyond  the 

"  seat  or  place  of  his  uppermost  stell ;  that  is,  further  up  the 
"  river  than  the  usual  and  customary  bounds  of  the  said 
"  uppermost  stell,  which  ought  to  be  fixed,  marked,  and 
"  determined.  And  the  said  Alexander  Brodie  and  his  tacks- 
a  man  ought  to  desist  from  further  encroachment." 

The  respondent  stated  the  boundary  of  the  appellants'  fish- 
ings as  described  in  their  own  titles  as  "  Curren  a  lie  Sloy- 
"  pool  usque  ad  introitum  torrentis  de  Massett  in  mare  sub 
"  terris  de  lie  West  Grange  de  Kinloss." 

The  Lord  Ordinary  allowed  to  both  parties  a  proof.  A 
proof  was  accordingly  taken  and  reported. 

The  result  of  that  proof  was  stated  thus : — That  the  re- 
spondent and  his  predecessors,  had  exclusively  and  without 
limitation  as  to  the  modes  or  times  of  fishing,  possessed  the 
whole  salt  water  fishings  on  the  east  side  of  the  river  at  all 
times  of  the  tide,  and  the  ebbs  on  the  west,  with  the  sand 
bed  fishings  on  both  sides  of  the  river ;  that  the  appellant, 
Sir  William  Dunbar,  occupied  his  two  stells  on  the  west 
side  only  in  flood  tides;  and  that  the  superior  fresh  water 
heritors  had  possessed  the  whole  course  of  the  river  from 
Sloypool  to  Stockie  Banks.  The  place  between  Stockie 
Banks  and  Binsness,  as  well  as  immediately  below  Binsness, 
appeared  from  the  evidence,  to  be  of  little  value,  and  scarce 
worth  fishing ;  it  was,  therefore,  in  a  manner,  neglected  by 
both  parties ;  but,  as  the  superior  fishers  had  one  of  their  best 
pools  just  at  the  beginning  of  this  space,  they  sometimes 
fished  downwards  to  Binsness.  But  the  respondent's  valu- 
able fishings  being  at  a  greater  distance,  it  did  not  appear 
that  his  people  fished  above  Binsness. 

This  being  the  state  of  the  proof,  the  present  question  then 
resolved  itself  into  three  points,  1st,  What  was  the  boundary 
between  the  fresh  and  salt  water  fishings  ?  2d,  The  alternate 
right  of  fishing  Aithstell  and  Elvinstell,  and  3d,  How  far  the 
respondent  was  limited,  in  the  exercise  of  his  fishings,  to  the 
dimensions  of  the  cobles,  length  of  nets,  number  of  hands 
and  servants'  wages,  as  formerly  used  and  practised  in  these 
fishings ;  or  if  he  was  at  liberty  to  make  what  improvement 
he  thought  proper  in  the  mode  of  fishing,  not  contrary  to 
public  law  ? 
Feb  u  1760  Upon  argument  on  these  three  heads ;  the  Lords  of  Session 
pronounced  this  interlocutor :  "  Find,  that  the  pursuers  have 
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a  right  to  the  whole  fresh  water  fishings  on  the  river  Find-        1785. 

u  horn,  from  the  Sloypool  to  the  entry  of  the  burn  of  Massett  in  duubab,  &o. 

u  the  sea  at  high  water,  under  the  lands  of  the  West  Grange      BBoDI1 

"  of  Kinloss ;  Find,  that  the  boundary  of  the  fresh  water  fish- 

u  ings  in  the  present  course  of  the  water  of  Findhorn,  is 

u  where  the  river  falls  into  the  sea  at  high  water  in  ordinary 

"  tides ;  Find,  that  the  defender,  Brodie  of  Lethen,  has  right 

"  to  five  stells  on  the  east  side  of  the  river  of  Findhorn ;  that 

"  Sir  William  Dunbar  has  right  to  the  two  stells  of  Elvin 

"and  Aithstells,  on   the  west   side  of, the  river;  and  that 

"  Lethen  has  the  only  right  to  fish  on  the  sand  beds,  and  on 

u  the  east  side  of  the  river,  at  all  times  of  the  tide,  and  also 

"  upon  the  west  side  of  the  river,  during  the  ebbing  of  the  sea  ; 

"  and  find,  that  the  pursuer,  Sir  William  Dunbar,  and  the 

lc  defender,  Lethen,  are  entitled  to  exercise  their  stell  fishings 

"  without  any  limitations  as  to  the  dimensions  of  the  cobles, 

"  length  of  nets,  number  of  hands,  or  servants'  wages,  to  be 

€t  employed  in  the  stell  fishings,  and  decern  and  declare  ac- 

"  cordingly." 

Several  reclaiming  petitions  were  given  in,  but  the  Court 
adhered.  The  last  of  these  prayed  the  Court  to  find  that  the 
respondent  had  no  right  to  use  raking  or  hang  nets  or  draught 
nets  upon  the  river  Findhorn;  and  the  Lords  then  pro- Jan. 6t  1762. 
nounced  this  interlocutor :  "  Adhere  to  their  former  inter- 
u  locutor,  and  refuse  the  desire  of  the  petition,  and  find  the 
"  petitioners  liable  in  expenses."  Sir  William  Dunbar  gave  Jan.  22, 1762. 
"  in  a  fifth  reclaiming  petition,  but  the  Lords  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  in  the  appeal  be,  and  the  same  are  hereby 
affirmed. 

For  the  Appellants,  Alex.  LockJiart,  Al.  Forrester. 

For  the  Respondent,  Tho.  Miller  y  C.   Yorke,  AL  Wedder- 

burn. 
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[Fac.  Coll.,  Vol.  iii.,  p.  248 ;  et  Mor.  14,268.] 

LORD  ERSKINE,  L  7  7   *  *  J 

&C. 

».         Thomas,  Lord  Erskine  of  Alva,  and  John 
ot°8TmLi™       Erskine  of  Balgownie,  .  .        Appellants; 

&c. 

The  Magistrates  and  Town-Council"") 
op    Stirling;    Michael    Potter    of[ 
Easter  Livyiands,  and  Robert  Gallo-  f  ^espandentt. 
way  of  Burrowmeadow,  .  .  J 

House  of  Lords,  20th  March  1765. 

Salmon  Fishing  in  the  Forth — Act  1698. — Held  thai  the  ap- 
pellants were  prohibited  by  the  above  Act  from  using  a  stoop- 
net,  which  was  a  species  of  pock-net,  in  their  fishing  salmon 
in  the  river  or  Firth  of  Forth,  and  that  they  were  not  entitled 
to  use  either  pock-net  or  herrywater  net,  in  said  fishing,  con- 
trary to  the  said  Act. 

The  river  Forth  takes  its  rise  a  considerable  way  to  the 
west  of  the  town  of  Stirling,  where  there  is  a  bridge  to  which 
the  tide  flows;  and  the  river  is  there  navigable  for  small 
vessels ;  from  thence  it  runs  eastward  for  twenty-four  miles 
by  many  windings,  to  the  town  of  Alloa,  which  is  only  four 
miles  distant  by  land ;  here  it  becomes  navigable  for  large 
ships,  and  runs,  increasing  in  breadth,  mixed  with  salt  water, 
until  it  is  joined  on  the  south  bank  by  the  River  Canon, 
where  it  is  lost  in  the  sea,  or  Firth  of  Forth. 

Royal  Char-        The  appellant,  Lord  Erskine,  was  entitled  by  royal  grants, 

icoo,  1741.  "  t0  tne  salmon  fishings  and  other  fishings  whatsoever,  in 
"  and  upon  the  river  of  Forth,  descending  from  the  Abbey 
"  Boat  of  Cambuskenneth,  to  the  mouth  of  the  river  Carron." 
This  includes  the  space  of  twenty-five  miles  of  the  river,  or 
thereabouts. 

The  other  appellant,  Mr  Erskine,  stood  infeft  in  the  lands 
of  Poppletrees,  lying  in  the  barony  of  Cowie,  and  shire  of 

Jan.  4, 1508.  Stirling,  "  together  with  a  stoup-net  and  fishing  therewith, 
"  upon  and  in  the  water  of  Forth,  in  the  places  used  and 

Saaine  1618.  "  wont,  or  thereabouts,  within  the  bounds  of  the  said  lands." 
The  respondents  stated  that,  an  Act  of  Parliament  passed  in 
1698,  against  pock-net  fishing  upon  the  water  of  Forth,  which 
prohibited  all  salmon  fishing  whatsoever  in  the  Firth  of  Forth 
by  such  pock-nets,  herrywater  nets,  or  other  engines,  and  ap- 
pointed the  Sheriff-principal  of  the  county  of  Stirling,  and  the 
bailie  of  the  water  of  Forth,  to  suppress  said  unlawful  fishing- 
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The  appellants  brought  an  action   of  declarator  in  the        I7d5. 
Court  of  Session,  whereby,  for  themselves  and  other  owners  L0RD  ebskine, 
of  salmon  fisheries  in  this  river,  they  insisted  to  have  it  found         *°- 
and  declared  that  they  had  good  and  undoubted  right  to  magistrates 
fish  with  pock-nets,  herrywater  nets,  stoup-nets  and  cobles,         &0.      ' 
and  all  other  nets  and  engines  whatsoever,  not  expressly  dis- 
charged or  prohibited  by  law. 

The  respondents,  the  Magistrates  of  Stirling,  as  owners  of 
fisheries,  and  two  others,  also  owners  of  the  same,  were  cited 
to  this  action. 

The  defence  stated  by  the  respondents  was,  that  the  words 
of  the  Act  did  comprehend  the  appellants'  fishings,  and  the 
mode  of  fishing  by  pock-net  and  herrywater  nets,  and,  there- 
fore, that  their  fishings  by  stoup-net  were  prohibited. 

The  Lords  found  "  the  Act  of  Parliament,  1698,  is  general,  Feb.  25, 1763. 
"  regulating  the  fishing  in  the  River  Forth,  and  that  the 
"  stoup-net  being  a  species  of  pock-net,  is  within  the  pro- 
"  hibition  of  the  Act,  and  that  the  pursuers  (appellants),  and 
"  all  the  heritors,  are  debarred  by  the  said  Act  from  fishing 
"  in  the  said  river,  above  the  Pow  of  Alloa,  with  pock-nets, 
u  stoup-nets,  or  herrywater  nets,  and  assoilzie  from  that 
u  branch  of  the  declarator  and  decern." 

On  reclaiming  petition,  the  Court  adhered.  ***J  H»  ****• 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Tho.  Miller,  C.  Yorke. 

For  the  Respondents,  Fl.  Norton,  Al.  Forrester. 


Alexander  Brodie,  Esq.  of  Lethen,      .         Appellant ;  1769. 


BBODIB 
V. 


Sib  Ludovick  Grant  of  Grant,  Bart.;} 

Sir  Alexander  Grant  of  Dalvey ;  Sir  >    Reqnndente.      obaht,  &o, 
William  Dunbar,  Bart.,  and  Others,    ) 

House  of  Lords,  25th  April  1769. 

Salmon  Fishings. — The  boundary  which  divided  the  appellant's 
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1769.  salt  water  fishings  from  the  respondents'  fresh  water  fishings 


OBANT,  &C. 


on  the  River  Findhorn,  ascertained  and  fixed. 


The  present  appeal  arises  out  of  the  circumstances  of  the 

Ant*,  p.  7GD.    former  appeal  regarding  the  boundary  between  the  salt  water 

fishings  upon  the  River  Findhorn,  belonging  to  the  appellant, 

and  the  fresh  water  fishings  of  that  river,  belonging  to  the 

respondents. 

The  Court,  in  the  former  proceedings,  had  previously 
ordered  a  survey  to  be  made,  by  an  engineer,  of  the  coarse 
of  the  river,  and  of  the  tide. 

Accordingly,  such  survey,  with  the  plan  of  the  river  and 
of  the  Sowings  of  the  tide,  was  made  and  reported  upon 
oath,  by  Mr  Peter  Mey,  named  on  the  part  of  the  re- 
spondents. 

In  making  this  survey,  Mr  Peter  Mey  was  attended  by 
both  parties ;  and  the  accuracy  of  his  plan,  it  was  stated,  had 
never  once  been  questioned  in  the  course  of  the  former  cause. 

By  this  plan,  the  river  falls  into  the  sea  at  high  water,  in 
ordinary  tides,  at  a  place  called  the  Banks  of  Cultyre. 

The  former  decree  had  proceeded  upon  this  plan,  and  the 
same  was  before  the  House  of  Lords,  when  that  decree  was 
affirmed. 

But,  instead  of  obeying  the  former  decree,  the  respondents 
kept  forcible  possession  of  the  fishing  upon  a  large  tract  of 
the  River  Findhorn,  below  the  boundary  settled  by  the 
decree,  and  also  by  repeated  acts  of  violence,  prevented  the 
appellant  from  exercising  his  undoubted  right  of  fishing 
within  that  tract  for  three  years  from  1762  till  April  1765, 
some  months  after  the  decree  of  the  Court  of  Session  had 
been  affirmed  by  the  House  of  Lords. 

The  appellant  thereupon  brought  the  present  action  for 
asserting  his  right,  and  sought  reparation  for  the  damage 
done  him  by  this  forcible  possession  and  violence. 

This  action  was  raised  in  August  1762,  and  in  November 
following,  the  present  respondents  brought  their  appeal  to 
your  Lordships,  against  the  foresaid  decree,  settling  the 
boundary  between  the  fresh  and  salt  water  fishings. 

As  the  judgment  upon  this  appeal  was  a  simple  affirmance 
of  the  decree  of  the  Court  of  Session,  the  only  question  that 
can  possibly  arise  upon  that  decree  in  the  present  cause  is,— 
Whether  the  line  of  the  boundary  thereby  given,  was  suf- 
ficiently marked  out  in  the  decree ;  and  if  it  was  not,  What 
is  that   line!    and,   consequently,   supersedes   the  necessity 
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of  entering  into  the  matter  of  right  previously  declared  by        1769. 
the  decree  of  the  Court  of  Session,  and  affirmed  by  the  House      BBODIB 
of  Lords.     (Here  the  history  of  the  fishings,  and  the  pro-  *  &c 

cedure  in  the  former  appeal,  was  fully  set  forth.) 

Pending  the  discussion  of  that  appeal,  some  proceedings 
were  had  in  the  action  of  molestation  and  damages ;  and  the 
Court  pronounced  this  interlocutor : — "  Having  advised  the  Not.  18, 1766. 
"  state  of  the  process,  &c,  and  having  also  considered  the 
"  proceedings  in  the  former  cause,  and  particularly  the  decreet 
"  pronounced  therein,  which  fixes  the  rule  whereby  the  line 
"  or  boundary  of  the  defenders'  fishings  falls  to  be  ascertained, 
"  and  that  the  pursuer  extracted  the  decreet  without  making 
"  any  application  to  the  Court  for  having  such  line  or  boun- 
"  dary  fixed.    Therefore,  sustain  the  defences,  assoilzie  the 
"  defenders  from  this  action,  and  decern  ;  reserving  to  either 
"  party  to  ascertain  that  line  as  they  shall  be  advised."     The 
defenders  (respondents)  reclaimed  against  this  interlocutor ; 
and  it  was  at  this  stage  that  they  brought  an  action  of  reduction 
for  setting  aside  the  former  decree  of  the  Court  with  the  judg- 
ment of  the  House  of  Lords,  and  for  declaring  it  null  and  void. 
In  virtue  of  the  former  decree,  the  appellant  had  begun  to  fish 
in  the  pools  of  Cultyre  and  Stockiebank,  which  the  respond- 
ents had  voluntarily  surrendered  to  him  two  years  before ; 
but  having  attempted  to  take  back  these  fishings,  the  appel- 
lant brought  an  interdict.     By  interlocutor  of  this  date,  he  Mar.  n,  1707. 
was  continued  in  possession  of  the  fishings  of  Cultyre.     There- 
after, upon  advising  the  whole  conjoined  processes,  the  Lords 
pronounced  this  interlocutor : — "  Adhere  to  their  former  inter-  Nov.  18, 1767. 
"  locutor,  and  refuse  the  desire  of  the  petition,  in  so  far  as  it  re- 
"  claims  against  the  same,  and  repel  the  reasons  of  reduction 
"  at  the  defenders'  instance,  and  assoilzies  the  petitioners  there- 
"  from,  and  decern  and  ordain  both  parties,  on  or  before  the  1st 
"  day  of  December,  to  give  into  their  boxes  memorials  upon 
"  the  manner  of  ascertaining  the  boundaries  of  their  fishings." 
The  Court,  on  the  merits  of  the  cause,  pronounced  this 
interlocutor: — "The  Lords  having  resumed  consideration  of  Jan.  28,  mgs. 
"  the  cause,  with  the  plans  or  surveys  of  the  fishings  in  question, 
"  and  the  notes  or  observations  of  Peter  Mey,  the  surveyor 
"  thereupon ;    and   having   advised    the   memorials   for   the 
"  parties,   upon  the  manner  of  ascertaining  the  boundaries 
u  of  the  fresh  water  fishings  belonging  to  the  defenders,  they 
"  find  the  boundary  of  the  fresh  water  fishings,  that  is,  the 
"  place  where  the  River  Findhorn  falls  into  the  sea  at  high 
u  water,  in  ordinary  tides,  to  be  at  that  place  or  point  on 
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"  the  last  plan  or  survey  drawn  by  the  said  Peter  Mey,  and 

"  "  given  into  process  by  special  order  of  Court, — marked  with 

"  the  dotted  ink  line,  shaded  about  with  red,  as  it  crosses  or 

"  intersects  the  river  at  figure  (6)  on  the  east  side  of  the 

"  river,  below  the  Pool  of  Stockiebanks,  and  opposite  to  the 

"  middle  of  what  is  marked  or  delineated  the  Inch,  upon  the 

"  west  side  of  the  river,  below  the  Pool  of  Stockiebanks, 

"  and  opposite  to  the  middle  of  what  is  marked  or  delineated 

u  the  Inch,  upon  the  west  side  of  the  river ;  and  which  place 

"  or  point  is  marked  by  the  Lord  President,  of  this  date,  as 

"relative  hereto;   and  decern  and  declare  the  same  to  be 

"  the  boundary  of  the  said  fresh  water  fishings,  in  time  com- 

"  ing :  And  the  Lords  appoint  the  said  plan  marked  as  afore- 

"  said,  to  remain  amongst  the  grounds  and  warrants  of  this 

"  decreet  in   all  time  coming ;   and  remit  to  the  Sheriff- 

"  depute  of  the  shire  of  Elgin  and  Forres,  or  his  substitute, 

"  to  set  up  proper  marks  on  each  side  of  the  river,  ascertain- 

"  ing  the  boundary  of  the  said  fishings,  to  be  as  above  de- 

"  scribed." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  said  interlocutors  of 
the  18th  November  1766,  and  18th  November  1767, 
be  affirmed.  And  it  is  hereby  further  ordered,  that  in 
the  interlocutor  of  28th  January  1768,  after  the  words 
("  ordinary  tides  to  be"),  the  words  ("at  that  place  or 
"  point  on  the  last  plan  or  survey  drawn  by  the  said 
"  Peter  Mey,  and  given  into  process  by  special  order  of 
"  Court,  marked  with  the  dotted  ink  lines  shaded  about 
"  with  red,  as  it  crosses  or  intersects  the  river  at  figure 
"  (6)  on  the  east  side  of  the  river,  below  the  Pool  of 
"  Stockiebanks,  and  opposite  to  the  middle  of  what  is 
"  marked  or  delineated  the  Inch,  upon  the  west  side  of 
"  the  river,  and  which  place  or  point  is  marked  by  the 
"  Lord  President,  of  this  date,  as  relative  hereto"),  be 
left  out,  and  that  the  words  ("at  the  points  according 
"  to  the  sketch  No.  I.,  upon  the  plan  made  by  order  of 
"  the  Court  of  Session")  be  inserted ;  and  that  after  the 
word  ("  and")  the  words  ("  upon  the  admission  of  the 
"  appellant  in  this  cause  at  the  bar")  be  inserted ;  and 
that  after  the  words  ("  decern  and  declareth"),  the  words 
("  same  to  be  the")  be  left  out ;  and  that  after  the  wonfc 
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("in  time  coming,")  the  words  ("to  be  a  line  drawn  176& 
"  upon  the  north-west  point  of  the  banks  of  Cultyre,  bbodib 
"  across  the  channel  of  the  river,  through  the  middle  of  0BAN*  &c 
"  Nicol  Young  s  hillock,  so  far  as  to  include  below  it  a 
"  part  of  the  pool  of  Cultyre,  and,  of  course,  the  whole 
"  pool  of  Stockiebanks,  and  every  other  part  of  the 
"  river  below  Cultyre")  be  inserted ;  and  that  after  the 
word  ("  and")  the  words  ("  the  lands")  be  left  out ;  and 
that  after  the  word  ("plan")  and  before  the  word 
("mark"),  the  words  ("to  be")  be  inserted;  and  that 
after  the  word  ("  marked"),  the  words  ("  as  aforesaid") 
be  left  out ;  and  that  the  words  ("  by  the  Lord  President 
"  of  the  Court  of  Session  as  relative  hereto,  and")  be 
inserted.  And  it  is  hereby  further  ordered  and  adjudged, 
that  this  interlocutor,  thus  varied,  be,  and  the  same  is 
hereby  affirmed. 

For    the  Appellant,    C.    Yorke,    A  I.    Wedderburn,    Hay 

Campbell. 

For  the  Respondents,  Ja.  Montgomery^  A  I.  Forrester. 


1709. 


Sib  Ludovick  Grant,  &c,       .  .  Appellants ; 

.  _  _  _  _  OHAirr,  &c. 

Alexander  Brodee,  Esq.,        .  .  Respondent.  ». 

B  CO  DIB. 

House  of  Lords,  25th  April  1769. 

This  was  a  dispute  about  the  right  to  the  mussel-scalps  in 
the  river  Findhorn. 

A  grant  from  the  Crown  to  Ross  of  Kilravock,  of  the 
mussel-scalps  in  the  River  Findhorn,  which  is  a  public  river, 
supported  by  long  possession,  was  preferred  before  a  similar 
grant  of  later  date,  in  favour  of  the  appellants. 

For  the  Appellants,  Ja.  Montgomery ',  Al.  Forrester. 

For  the  Respondent,  C.  Yorke,  A  lea.  Wedderburn. 


Jean   Murray,    otherwise   Carlyle,   of  1770. 

Locharthur,  and  Husband,  .  .     Appellants ;       MDBBATj  &0# 

v. 

George  Carlyle,  Son  of  the  deceased  cabltl*. 

Thomas  Carlyle,  in  Travala,  in  Wales,      Respondent. 
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mo-  House  of  Lords,  21st  February  1770. 

mubbay,&c.  £>EED — Construction — Conditions. — A   marriage-contract,  al- 
cakltlb.  though  absurd,  and  inconsistent  in  some  of  its  clauses,  yet,  as 

it  was  clear  in  the  destination  clause,  it  was  sustained. 

The  estate  of  Locharthur,  lying  in  the  stewartry  of  Kirk- 
cudbright, in  Scotland,  was  originally  an  unlimited  fee 
devised  to  heirs-general. 

In  1736,  an  ante-nuptial  contract  of  marriage  was  entered 
into  between  William  Carlyle,  the  then  proprietor,  and  Agnes 
Maxwell,  whereby  she  was  provided  with  a  certain  jointure. 
And  it  was  specially  provided  and  declared,  "  That  in  case 
"  there  shall  be  heirs  male  procreated  and  existing  of  the  said 
"  future  marriage  at  the  dissolution  thereof,  they  shall  sue- 
"  ceed  to  the  said  William  Carlyle,  in  his  four  merkland  of 
"  Locharthur,  and  lands  of  Halmyre ;  and  failing  thereof,  the 
"  eldest  heir  female  of  the  said  future  marriage,  with  this  ex- 
"  press  provision,  that  she  marry  legally  with  the  lawful 
"  next  in  blood  and  kindred  of  the  name  of  Carlyle ;  and 
"  failing  heirs  female,  the  heirs  male  of  Michael  Carlyle,  in 
"  Boreland,  his  brother- german ;  which  failing,  the  said 
"  Michael  Carlyle,  his  heirs  female,  with  the  foresaid  express 
"  provision  in  the  case  of  heirs  female  in  this  future  marriage; 
"  and  failing  thereof  the  said  William  Carlyle,  his  own 
"  sisters-german,  and  their  children ;  all  which  failing,  the 
"  said  William  Carlyle,  his  own  nearest  heirs  and  assignees 
"  whatsoever." 

In  1743,  William  Carlyle  made  the  following  settlement, 
after  making  provision  for  his  wife :  "  Moreover  the  said 
"  William  Carlyle  hereby  binds  and  obliges  himself  and  his 
"  heirs  whatsomever,  to  provide  and  secure  the  four-merk 
u  land  of  Locharthur,  lying  in  the  parish  of  Newabbey,  and 
"  stewartry  of  Kirkcudbright,  and  the  foresaid  lands  of 
"  Halmyre,  in  favour  of  the  eldest  heir  male,  to  be  procreate 
"  of  this  present  marriage,  and  his  heirs ;  which  failing,  the 
"  eldest  heir  female  thereof,  and  her  heirs,  with  this  express 
u  provision,  that  she  marry  legally  with  the  lawful  next  in 
"  blood  and  kindred  of  the  name  of  Carlyle ;  which  failing 
"  in  the  eldest,  then  the  second,  if  any  be,  or  any  succeeding 
u  daughter  of  this  present  marriage,  is  hereby  appointed  to 
"  succeed,  such  always  being  obliged  to  marry  in  the  above- 
"  mentioned  manner ;  if  otherwise,  they  are  hereby  debarred 
"  from  the  succession,  and  appointed  to  receive  only  such 
"  suitable  and  competent  portions,  determined  by  friends  on 
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"  both  sides,  as  will  consist  with  the  state  and  standing  of        1770. 

"  the  family :  Further,  failing  heirs,  both  male  and  female  of  MDBRAY,  &c. 

"  this  present  marriage  that  is  here  appointed  legally  to  sue-  e- 

"  ceed  the  eldest  heir  male  of  Michael  Carlyle,  in  Boreland, 

"  of  Southwick,   his  brother-german,  and  his  heirs ;   which 

"  failing,  the  said  Michael  Carlyle,  his  heir  male  then  is  here- 

"  by  appointed  to  succeed  his  heir  female  with  the  foresaid 

"  express  provision  above-mentioned  in   the   case  of  heirs 

"  female ;  all  which  failing,  the  said  William  Carlyle  and  his 

"  said  brother,   in  above-mentioned  manner,  then  therefore 

"  legally  succeed,  and  by  these  presents  are  ordered  and  ap- 

"  pointed  lawfully  to  succeed,  the  said  William  Carlyle,  his 

"  own  next  and  nearest  heirs  male  in  blood  and  kindred  of 

"  the  name  of  Carlyle,  with  the  express  restrictions,  provi- 

"  sions,  and  limitations,  to  them  and  their  heirs  male  and 

"  female  only,  in  above-mentioned  and  underwritten  way, 

*'  and  the  manner  of  succeeding,  and  no  otherwise,  for  divine 

"  duties  sake,  and  for  conservation  of  what  worldly  estate  and 

"  interest  is  or  may  be  in  the  family,  still  with  the  lawful 

"  next  in  blood  and  kindred  into  the  name  and  family  of 

iC  Carlyle :  And,  moreover,  without  prejudice  to  the  above 

u  provisions  and  conditions,  it  is  hereby  expressly  provided 

"  and  appointed,  that  whichsoever  of  the  foresaid  heirs  it 

"  shall  happen  to  succeed,  by  virtue  of  the  foresaid  order  and 

"  substitution,  shall  be  of  pure  and  true  Presbyterial  prin-  * 

"  ciple  and  practice,  according  to  the  Word  of  God,  and 

"  purest  Reformation  of  the  truly  Covenanted  Presbyterial 

"  Church  of  Christ  in  Scotland,  and  no  otherwise,  who  upon 

"  their  failing  to  be,  or  not  continuing  such  in  principle  and 

"  practice,  were  it  in  his  own  son,  then  therefore  the  next  in 

"  blood  and  kindred  of  the  name  of  Carlyle,  who  is  of  pure 

"  and  true  Presbyterial  principle  and  practice,  shall  succeed 

"  by  their  destination ;    wherefore  all  are  hereby  declared, 

"  who  are  not  of  the  said  pure  and  true  Presbyterial  prin- 

"  ciple  and  practice,  eo  ipso,  to  lose  and  forfeit  the  benefit  of 

"  the  above-mentioned  succession,  and  the  same  is  appointed 

41  to  devolve  on  the  next  heir  substitute  that  is  of  such  pure 

u  and  true  Presbyterial  principle  and  practice,  who  is  there- 

"  upon  hereby  authorised  immediately  after  such  failure,  to 

"  serve  heir,  and  to  enter  into  the  possession  foresaid,  and 

"  that  without  being  liable   for  the   debts  or  deeds  of  the 

<•  person  so  failing  and  contravening." 

William  Carlyle  never  had  any  issue  of  this  marriage.    His 
brother  Michael  had  a  son,  who  was  treated  as  the  heir,  and 
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177a»        on  his  death,  the  appellant,  who  was  a  daughter  of  William 
mubbat,&c.  Carlyle's  only  sister,  was  taken  into  his  family.     William 
cablylb.     Carlyle  died  in  1751,  and  Michael  succeeded  his  brother  in 
the  estate. 

Michael  possessed  the  estate  until  1763,  when  he  died,  and 
the  deceased's  estate  was  then  taken  possession  of  by  the  ap- 
pellant as  an  heir  female,  until  the  respondent  came  forward  and 
laid  claim  to  the  estates  as  nearest  heir  male  of  William  Carlyle. 

Jan.  28,176a  Having  brought  his  action  of  declarator,  claiming  the 
estates  as  nearest  heir  male,  decree  in  absence  was  allowed  to 

Jane  26, 1768.  go  out  by  default.     On  representation,  the  Lord  Ordinary 

July  26, 1768.  adhered,  and  of  this  date,  he  found  that  the  succession  of  the 
lands  of  Locbarthur  devolved  "  upon  the  pursuer  (respond- 
"  ent),  as  nearest  heir  male  and  of  provision  to  the  deceased 
"  William  Carlyle  of  Locharthur  in  virtue  of  the  contract  of 
"  marriage,  dated  21st  Oct.  1743." 

In  a  reclaiming  petition  to  the  Court,  the  appellant  con- 
tended, 1st,  That  the  deed  claimed  upon  by  the  respondent, 
was  irrational,  and  in  many  of  the  articles,  impossible  to  be 
carried  into  execution,  and,  therefore,  ought  to  be  totally  dis- 
regarded. That  it  was,  in  many  respects,  unintelligible, 
absurd,  and  impossible  to  be  carried  into  execution,  became 
the  granter  obliged  himself  to  infeft  bis  wife  for  life  in  Hal- 
myre,  and  in  another  part  of  the  deed  he  immediately  con- 
"  veys  these  lands  of  Halmyre  to  his  heirs  male.  2d,  The  deed 
contained  a  limitation  to  the  heirs  of  the  marriage,  and  their 
heirs — remainder  to  the  heirs  of  Michael  Carlyle.  By  these 
limitations,  if  William  Carlyle,  the  granter,  had  a  child  sur- 
viving him,  and  dying  without  issue,  Michael  Carlyle  would 
have  taken  the  succession,  as  heir  to  such  child,  but  if  Wil- 
liam, the  granter,  had  died  without  any  child,  then  Michael 
himself  was  excluded  by  his  own  child,  who  would  have  taken 
under  the  second  limitation. 

Dec.  3, 1768.        The  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are,  hereby  affirmed. 

For  the  Appellants,  AL  Wedderburny  Tko.  Lockhart 
For  the  Eespondents,  J.  Montgomery,  H.  Dakrymple. 


CASES  ON  APPEAL  FROM  SCOTLAND.       783 

1771. 


HUTCH180N 

V. 

REPRESElfTA- 


William  Hutchison,  late  Merchant  in 

Leith,  Appellant. 

The  Representatives  of  James  Young  tiJ™5!  **b8 

TO  UNO,  KG, 

and  Dr  Robert  Mackinlat,         .        .    Respondents. 
House  of  Lords,  15th  February  1771. 

Adjudication — Decree  op  Expiry  op  the  Legal — Pluris 
Petitio. — Held  it  incompetent  to  reduce  a  decree  of  expiry  of 
the  legal  of  an  adjudication  to  which  the  objection  of  pilaris 
petitio  was  stated,  to  the  effect  of  redeeming  the  lands  from  a 
purchaser,  but  that  it  was  competent  to  open  up  the  same  to  the 
effect  of  making  the  adjudger  and  seller  of  the  lands  account  for 
the  price  received. 

The  appellant  purchased  for  £366,  13s.  4d.  sterling,  a 
farm  called  Woodside,  having  a  coal-mine  in  it. 

On  11th  February,  the  appellant  borrowed  from  Allan 
Lockhart  £155,  Is.  l£d.,  for  which  he  gave  him  an  heritable 
bond  upon  this  estate. 

In  February  1742,  he  paid  Mr  Lockhart  £15,  lis.  Id., 
per  receipt ;  being  two  years'  interest  on  his  bond. 

Upon  this  bond  Lockhart  adjudged  the  appellant's  lands 
of  Woodside,  for  the  accumulated  sum  of  £204,  10s., 
giving  credit  only  for  £12,  received  on  account,  instead  of 
£15,  lis.  l±d. 

Thereafter,  the  appellant  borrowed  a  further  sum  of  £60 
sterling  upon  his  bond,  10th  December  1744 ;  and  some 
time  thereafter  the  appellant  made  payment  to  Lockhart  of 
the  sum  of  £44,  5s.  on  account. 

Upon  this  last  mentioned  bond,  Lockhart  obtained  an 
adjudication  of  the  lands  of  Woodside  for  the  accumulated 
sum  of  £85,  5s.,  so  that  of  £215,  lis.  Id.,  the  amount  of  the 
whole  original  sums  borrowed  from  Mr  Lockhart,  £44  having 
been  paid  by  the  appellant  to  account,  there  only  remained, 
the  appellant  stated,  a  debt  of  £171,  6s.  Id.  charged  by  the 
adjudication  upon  the  estate  for  which  the  appellant  had  paid 
the  purchase  money  of  £366,  13s.  4d.,  and  had  laid  out  as 
much  more  on  improvements. 

James  Shearer  acquired  right  from  Lockhart  to  these  two 
adjudications;  and  he  subsequently  managed  to  obtain  a 
lease  of  these  lands  from  the  appellant's  brother  in  favour  of 
one  Gordon,  but  he  being  ejected  from  possession,  Shearer 
then  procured  possession  of  the  lands  under  his  adjudication. 

In  January  1754,   he  brought   an   action   of  declarator 
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_      177L        against  the  appellant  for  having  the  legal  of  the  first-men- 
HUTciusoN    tioned  adjudication,  declared  to  be  expired. 
HKPRE8KNTA-       The  appellant,  on  his  part,  brought  an  action  for  count  and 

TItouno  J&oM  rcck°n*ng  against  Shearer,  and  for  reducing  his  adjudication 
and  debts.     These  two  actions  were  conjoined,  and  of  this 

Jan.  21, 1758.    date,  it  was  found  that  Shearer  was  not  entitled  to  decree  of 
expiry  of  the  legal. 

Thereafter,  however,  the  respondent  obtained  decree  decern- 
"  ing  "  in  the  declarator  of  the  expiration  of  the  legal  in 
"  terms  of  the  libel,  and  assoilzies  the  said  James  Shearer 
"  from  Hutchison's  reduction  and  haill  conclusions  thereof, 

June  22, 1768.  "  and  decerns." 

The  lands  were  then  sold  to  James  Young;  and  in  a  few 
years  thereafter  they  were  again  sold  to  the  other  respondent, 
Dr  Mackinlay. 

The  appellant  then  brought  the  present  action  of  reduction 
of  the  above  decree,  stating  the  following  reasons  : — 1st,  That 
Lockhart,  the  original  creditor,  having  neglected  to  give 
credit  for  the  whole  of  the  payments  received  by  him,  a 
pluris  petitio  rendered  the  adjudication  unavailable  to  be  the 
ground  of  an  expired  legal,  it  being  an  established  rule  of 
law,  that  adjudications  liable  to  the  objection  of  a  plurit 
petitio,  though  permitted  to  stand  as  a  security  for  principal 
and  interest,  are  held  to  be  unavailable  for  carrying  off  the 
absolute  ownership  of  an  estate  upon  decree  of  an  expired 
legal.  2d,  That  the  appellant  had  suffered  great  loss  by  the 
lease  impetrated  from  his  mother  to  Gordon,  Shearer's  confi- 
dent, because  the  lands  were  let  at  a  rent  far  below  their 
value.  3d,  By  the  interlocutor  of  the  Court  of  20th  January 
1 758,  finding  Shearer  not  entitled  to  the  benefit  of  an  expired 
legal,  and  that  the  appellant  had  right  to  redeem  his  lands 
upon  payment  of  the  sums  that  should  be  found  due  to 
Shearer,  he  had  a  clear  right  to  open  up  the  decree  of  expiry 
of  the  legal,  if  not  to  the  effect  of  redeeming  the  lands,  at  least 
to  the  effect  of  making  his  heirs  account  for  the  price  at 
which  the  lands  were  sold  to  Mr  Young. 

Dec.  i,i7C8.  The  Court,  of  this  date,  pronounced  this  interlocutor: 
u  Find  that  it  is  not  competent  to  open  up  the  decree  of  de- 
"  clarator  of  the  expiry  of  the  legal  of  the  lauds  of  Woodside, 
"  in  the  year  1758,  in  so  far  as  it  concerns  the  interest  of  Dr 
"  Mackinlay,  the  last  purchaser ;  but  find  it  competent  to 
li  open  up  the  said  decreet  ad  hum  effectum,  to  make  the  heirs 
li  of  James  Shearer  liable  to  account  to  the  appellant  for  the 
"  price  at  which  the  lands  in  question  were  sold  to  James 
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Feb.  9, 1769. 


u  Young,  and  remit  to  the  Lord  Ordinary  to  proceed  accord-        1771. 
u  ingly.     On  reclaiming  petition,  the  Court  adhered.  H0TCHIiOH 

From  these  interlocutors,  so  far  as  they  refused  to  open  up  v- 

ij  i  ,.  ..  r  »      BEPRE8ENTA- 

tne  decree  under  reduction  as  to  the  interest  of  Dr  Mac-  tive«  of  jam m 
kinlay  and  James  Young,  and  so  far  as  they  did  not  find  the    TODWO' 
appellant  entitled  to  redeem  and  recover  his  estate,  the  pre- 
sent appeal  was  brought  to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Jas.  Williamson,  Robt.  M{  Queen,  H.  Dal- 

rymple,  Jas.  Boswell. 
For  the  Respondents,  Al.  Wedderburn. 


Appellants. 


[Barholm  Entail.     Hailes,  Dec.,  Vol.  i.,  p.  432.] 
James   Dewar,   Esq.  of  Vogrie;   John% 
Macculloch,  the   Elder ;    and   John  v 
Macgulloch,  the  Younger  of  Barholm,  ) 

Jean  Maccdlloch,  eldest  Daughter  of  the 

said  John  Macculloch  of  Barholm,  the  Elder,    Respondent. 

House  of  Lords,  18th  May  1772. 

Entail — Revocation — Contract  and  Discharge. — John  Mac- 
culloch executed  an  entail  in  favour  of  himself  in  liferent,  and 
John  Macculloch,  the  younger,  his  eldest  son,  and  the  heirs- 
male  of  his  body  ;  remainder  to  the  heirs-female  of  his  body  ; 
and  remainder  to  other  heirs-male  named.  The  entail  was 
recorded,  and  charter  and  infeftment  followed  upon  it.  Some 
time  thereafter,  he,  with  consent  of  his  son,  revoked  this  entail 
and  sold  the  estate.  Held  that  the  father  and  son  could  not,  by 
their  joint  act  and  deed  of  revocation,  recall  and  rescind  the 
entail,  or  sell  the  estate  of  Barholm. 

John  Macculloch  the  elder,  executed  an  entail  in  1762,  of 
the  estate  of  Barholm  in  favour  of  himself  for  life,  and  to 
John  Macculloch  the  younger,  his  eldest  lawful  son,  and  the 
heirs-male  of  his  body ;  remainder  to  the  heirs-female  of  his 
body,  remainder  to  William  Macculloch,  his  second  lawful 
son,  and  the  heirs-male  of  his  body,  and  this  entail  was  duly 
recorded,  and  charter  and  infeftment  followed. 

There  had  been  a  previous  entail  (1742),  but  which  was 
brought  under  reduction ;  and  by  a  contract  in  1751,  between 
John  Macculloch  of  Barholm,  on  the  one  part,  and  Isobel 

VOL.  VI.  3  D 


1772. 


MACCULLOCH, 

&C. 

0. 

MACCULLOCH. 


1762. 


1751, 
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1772-        Gordon,  a  sister  of  Mr  Macculloch,  with  consent  of  her  hus- 

macoulloch,  band,  William  Gordon,  for  themselves  and  children,  on  the 

*J£*         other  part,  it  was  agreed  under  certain  conditions  specified, 

macculloch.  that  Isobel  (who  was  the  next  heir  of  entail),  should  not 

oppose  the  reduction  of  the  entail  1742,  and  one  of  these 

conditions  was,  that  John  Macculloch  should  execute  a  new 

entail  in  favour  of  his  own  issue  and  their  heirs,  whom  failing, 

to  Isobel  and  her  heirs. 

The  appellants,  John  Macculloch,  elder  and  younger,  being 
advised,  that  by  their  joint  act  and  consent,  they  might  revoke 
the  entail  made  by  them  in  1762,  and  sell  and  burden  the 
Dec.  2, 1769.  estate,  they  of  this  date,  executed  a  revocation  of  the  entail,  and 
conveyed  the  same  to  James  Dewar  of  Vogrie,  the  other  appel- 
lant, in  trust,  in  the  first  place,  for  selling  a  part  of  the  estate 
for  payment  of  the  debts ;  and,  in  the  next  place,  to  settle  the 
remainder  upon  the  same  series  of  heirs,  and  to  the  same  uses 
and  purposes  as  in  the  entail  1762. 

Alexander  Gordon,  the  eldest  son  of  Isobel  Gordon,  as  one 
of  the  heirs  of  entail,  brought  an  action  against  the  appellant* 
for  voiding  the  said  revocation  and  conveyance,  and  instrument 
of  sasine  following  thereon.  The  appellants  brought  a  counter 
action  against  the  said  Alexander  Gordon  and  the  other  heirs 
of  entail,  now  existing,  for  the  purpose  of  having  it  found 
and  declared  that  the  appellants,  John  Macculloch,  elder  and 
younger,  could,  by  their  joint  act  and  deed,  revoke  or  recall 
the  entail,  and  sell  and  dispose  of  the  estate.  A  third  action 
was  also  brought  at  the  suit  of  the  appellant,  James  Dewar, 
against  William  Gordon,  only  child  of  the  aforesaid  Alexander 
Gordon,  for  declaring  that  the  entail  was  effectively  revoked. 
These  three  actions  were  conjoined ;  and  the  Lord  Ordinary 
reported  the  cause  to  the  Court  on  memorials. 

It  was  contended  by  the  appellants;  1st,  That  where  a  person 
executes  an  entail,  settling  the  fee  upon  the  institute,  and  reserv- 
ing his  own  liferent,it  is  in  the  power  of  the  maker  of  such  entail, 
with  consent  of  the  institute,  to  revoke  or  alter  such  entafl. 

2d,  That  the  contract  entered  into  between  John  Maccul- 
loch the  elder,  and  his  sister  in  1751,  cannot  bar  him  and  his 
son  from  exercising  such  power  of  revocation,  as  it  was  in 
effect  no  more  than  a  promise  to  settle  without  an  onerous 
cause,  and  the  terms  of  that  agreement  were  counteracted  bj 
the  opposition  made  to  the  reduction  ;  in  which,  notwithstand- 
ing, the  appellant  prevailed. 

The  Court  pronounced  the  following  interlocutor :— u  On 
"  report  of  Lord  Stonefield,  Ordinary,  and  having  advised 
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€i  the  memorials  of  both  parties,  hinc  inde,  and  heard  parties'        1772. 
u  procurators  in  their  own  presence  thereon,  and  also  advised  macculloch, 
€S  the  farther  memorials  for  both  parties  upon  the  said  debate,         &0- 
"  the  Lords  sustain  the  reasons  of  reduction  of  the  revoca-  macculloch. 
"  tion  "made  by  Mr  Macculloch,  the  elder  and  younger,  of  Jan.  25, 1772. 
u  Barholm,  of  the  deed  of  entail  of  the  estate  of  Barholm 
"  made  by  Mr  Macculloch,  the  elder,  in  the  year  1762  ;  and 
"  of  the  disposition  of  the  said  estate,  made  by  them  to  Mr 
"  James  Dewar,  in  consequence  of  the  said  revocation  and 
"  infeftment  thereon  ;  and,  further,  they  assoilzie  Mr  Gordon 
"  of  Culvenan,  and  the  other  defenders  in  the  processes  of 
"  declarator  at  Mr  Dewar's  instance,  from  the  said  several 
u  processes,  and  decern  accordingly."* 

After  this,  judgment  was  pronounced,  Gordon  of  Culvenan, 
for  himself  and  infant  son,  and  for  his  brothers  and  sisters, 
executed  a  revocation  and  discharge  of  the  contract  1 751, 
in  which  they  consented  to  the  sale  of  the  estate.  But  the 
respondent,  Jean  Macculloch,  then  appeared  in  the  action,  and 
gave  in  a  reclaiming  petition,  insisting  that  the  entail  could 
not  be  put  an  end  to  by  the  joint  act  of  the  liferenter  and  fiar. 
The  Lords  then  pronounced  this  interlocutor :  "  In  respect  of  Aug.  3, 1771. 
u  the  discharge  and  renunciation  now  produced  :  Find  the  de- 
u  creet  of  reduction  formerly  pronounced  falls  for  defect  of  a 
u  pursuer.  But  as  to  the  processes  of  declarator,  sustain  the 
li  defence  pleaded  for  Jean  Macculloch,  refuse  to  declare  in 
"  terms  thereof,  assoilzie,  and  decern." 

Against  the  interlocutors  of  25th  January  and  3d  August 
1771,  the  present  appeal  was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — Where  settlements  are  made 
and  delivered  to  the  grantee  during  the  grantees  life,  it  is  in 
the  power  of  them  jointly  to  revoke,  alter,  and  change  these 
settlements.  Where  such  settlements  are  made  with  re- 
mainders over  to  remote  heirs,  and  with  limitations  and  pro- 
hibitions, they  are  of  the  nature  of  contracts  between  the 
granter  and  grantee.  The  grantee  is  bound  to  the  granter 
so  long  as  he  lives,  solely  for  the  performance  of  the  condi- 

*  Note. — The  Court,  in  giving  the  above  judgment,  proceeded 
principally  on  the  first  point.  On  the  second  point,  they  seemed 
to  be  of  opinion  that  the  contract  1751,  being  a  mutual  one  be- 
tween John  Macculloch,  the  elder,  and  his  sister  and  her  children, 
he  was  thereby  barred  from  doing  any  act  contrary  to  the  cove- 
nants of  that  contract,  to  the  prejudice  of  her  and  her  issue.  For 
opinions  of  Judges  vide  Hailes,  Dec,  vol.  i.,  p  432. 
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1772.        tions  in  the  settlement ;  the  remoter  remainder  men  have  no 
maccplloch    act*on  against  him,  so  long  as  the  granter  lives,  who  may 
&c.         release  him  from  the  conditions  and  obligations  of  the  settle- 
maccullocii.  ment,  and  to  whom  he  may  surrender  the  estate  he  has  re- 
ceived.   After  the  granter's  death,  the  grantee  becomes  bound 
to  all  the  remote  remainder  men  to  perform  and  observe  the 
limitations  of  the  settlement,  having  taken  and  accepted  the 
estate  under  these  conditions. 

2d,  The  entail  in  question  was  made  by  John  Macculloch, 
the  elder,  to  himself  for  life,  and  to  John  Macculloch,  the 
younger,  in  fee,  with  several  remainders  over,  and  under 
several  limitations.  The  granter  was  under  no  restriction 
not  to  alter ;  and  he  and  the  grantee  are  both  alive,  and  have 
jointly  revoked  this  entail,  which  revocation  is  valid,  agree- 
able to  the  principles  of  the  law  of  Scotland,  as  well  as  die 
decisions  of  the  Court  of  Session,  affirmed  by  your  Lordships. 

3d,  It  does  not  vary  the  case,  that  infeftment  was  taken 
on  this  entail ;  for,  as  the  law  considers  the  grantee  bound 
solely  to  the  granter  during  his  life,  the  infeftment  will  not 
make  that  contract  broader  than  it  was  before.  Infeftment 
upon  an  entail  respects  solely  the  security  of  creditors,  bat 
has  no  operation  whatever  in  questions  between  the  heirs  of 
entail  themselves.  There  was  a  charter  and  infeftment  in 
Vid*  infra,  ^e  case  °f  ^he  Earl  °f  Moray  against  Eoss  of  Balnagown, 
p.  sol.  17th  November  1743,  quoted  by  the  appellant,  but  yoor 
Lordships  gave  no  effect  to  that. 

4th,  The  respondent,  Jean  Macculloch,  is  no  creditor  under 
the  contract  1751 ;  she  is  no  party  to  it;  she  is  not  bound  to 
do  or  perform  any  act,  nor  does  any  person  undertake  for  her. 
The  party  on  the  one  side  is  John  Macculloch,  the  elder, 
solely.  The  party  on  the  other  side,  is  Isobel  Gordon  and 
her  children.  These  last  have  all  of  them  released  their  in- 
terest, and  discharged  the  contract,  which  must  now  be  con- 
sidered as  dissolved  and  annihilated. 

5th,  On  the  supposition  that  the  respondent  was  a  party  to 
the  contract,  she  has  forfeited  every  right  or  interest  she  could 
have  claimed  under  it.  The  great  object  was  to  avoid  and  set 
aside  old  Macculloch' s  settlements,  and  the  whole  parties 
were  taken  bound  not  to  give  any  obstruction  or  opposition  to 
the  action  raised  by  the  appellant,  John  Macculloch,  the  elder, 
for  that  purpose ;  but  the  respondent  did,  in  fact,  by  the  aid  of 
her  grandmother,  give  every  possible  opposition  to  that  suit 

Pleaded  for  the  Respondent. — 1st,  The  appellant,  John 
Macculloch,  elder,  being,  by  the  entail  of  1762,  which  v* 
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not  a  voluntary  act  of  his,  but  a  deed  executed  in  conse-  H72. 
quence  of  the  contracts  1751,  reduced  to  the  state  of  a  life- 
renter,  he  could  not  thereafter,  either  with  or  without  the  &°- 
fiar's  joining  with  him,  revoke  or  annul  the  entail  to  the  maooullooh. 
prejudice  of  the  substitutes  or  persons  appointed  to  take  in 
remainder ;  and,  supposing  such  power  competent  when  the 
entail  remained  personal  and  incomplete,  yet,  when  recorded 
in  every  way  required  by  the  Act  1685,  relative  to  entails,  there 
was  such  &jus  qucpsitum  created  to  the  heirs  of  entail,  as  could 
be  defeated  by  no  after  deed  or  transaction,  and  which  is 
corroborated  by  the  inhibition  raised  upon  the  contract  1751. 
2d,  It  is  an  undeniable  proposition,  that  any  person  who 
is  not  under  a  legal  disability,  may  bind  himself  personally 
to  the  performance  of  any  lawful  obligation  in  favour  of  any 
third  person,  and  subject  his  estate  to  whatever  lawful  limita- 
tions and  conditions  he  pleases ;  and  the  jus  qucesitum,  or 
right  thereby  accruing  or  arising  to  such  third  parties,  can- 
not, by  any  after  deed,  be  revoked  or  annulled.  It  is  not 
denied  that  such  would  have  been  the  law  had  John  Maccul- 
loch,  elder,  pretended  to  do  this  of  himself,  without  the  con- 
currence of  his  son,  the  fiar ;  but  the  respondent  maintains, 
that  as  John  Macculloch,  elder,  was  reduced  to  the  state  of  a 
liferenter,  he  could  neither  by  himself,  nor  in  concurrence 
with  the  fiar,  do  any  thing  to  the  prejudice  of  the  entail ;  for 
the  fiar  being  bound,  in  the  strictest  manner,  to  do  no  deed  to 
the  prejudice  of  the  remoter  heirs,  who,  each  in  their  order, 
have  an  equal  right  with  himself,  it  is  inconceivable  how  the 
junction  of  these  two,  the  one  having  no  right,  the  other  a 
limited  one,  should  create  a  right  which  had  no  prior  exis- 
tence ;  and  so  it  was  decided  in  the  case  of  Sharp  v.  Sharp,  1 7th 
January  1631  (Mor.  15,562),  and  Innes  v.  Innes,  31st  De- 
cember 1695  (Mor.  15,566).  The  case  of  Balnagown  hinged 
on  specialities.  The  contract  or  agreement  1751,  was  not  per- 
sonal to  Isobel  Gordon,  she  having  contracted  for  herself  and 
all  the  heirs  of  entail;  and  her  right  not  being  better  or 
stronger  than  that  of  any  of  them,  except  standing  nearer  in 
order  of  succession;  the  discharge,  therefore,  granted  by  her 
of  the  contract  1751,  can  be  of  no  avail. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Jas.  Montgomery,  A  I.  Wedderburn. 
For  the  Respondent,  John  Dalrymple,  Thomas  Lockhart. 
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[Fac.  Coll.,  Vol.  iv.,  p.  313 ;  et  Mor.,  p.  7847.] 


wahrock.    Alexander  Livingston,  Esq.,      .  .        Appellant; 

James  Warrock,  .  .  .  .        Respondent. 

House  of  Lords,  29th  April  1773. 

Entail — Jus  Tertii. — In  the  entail  of  the  estate  of  Westquar- 
ter,  the  question  was,  Whether  James  Livingston  could  sell 
the  estate,  under  the  following  destination  of  the  entail,  "  to 
"  and  in  favour  of  the  said  Countess,  and  James,  Earl  of  Find- 
"  later,  her  husband,  and  longest  liver  of  them  two,  for  the 
"  Earl,  his  liferent  use  allenarly,  and  to  James  Livingston  and 
"  the  heirs  male  of  his  body,  whom  failing,  to  his  heirs  male 
"  whatsoever  ?  "  James  Livingston  was,  by  express  clause,  pro- 
hibited from  selling ;  and  in  a  former  appeal  it  was  found  he 
could  not  sell  {vide  ante  vol.  II.,  p.  108.)  This  was  a  part  of 
the  estate  which,  from  the  state  of  the  title,  it  was  thought  he 
could  sell ;  and  it  having  been  sold,  the  next  heir  after  his  death 
brought  a  reduction.  Held,  that  where  the  title  of  two  parties 
is  derived  from  one  author,  neither  party  can  object  to  the  right 
of  the  common  author. 

The  Countess  Dowager  of  Callender  was  married  a  second 
time  to  Sir  James  Livingston,  and  afterwards  to  the  Earl  of 
Findlater. 

By  the  former  marriage,  she  was  settled  in  the  liferent  of 
Sir  James'  estate  of  Westquarter,  remainder  to  the  heirs  of 
the  marriage. 

There  wore  no  heirs  of  the  marriage ;  and,  on  Sir  James* 
death,  Lady  Newton  succeeded  to  the  estate  of  West- 
quarter,  and  she  and  her  husband  conveyed  the  same  to  the 
Countess,  now  married  to  the  Earl  of  Findlater. 

The  Countess  then,  1705,  with  consent  of  her  husband, 
executed  an  entail  of  the  estate,  "  to  and  in  favour  of  the  said 
u  Countess  and  James,  Earl  of  Findlater,  her  husband,  and 
"  longest  liver  of  them  two,  for  the  Earl,  his  liferent  use 
"  allenarly  ;  and  to  James  Livingston,  third  son  of  Alexander 
"  Livingston  of  Bedlormie,  and  the  heirs  male  procreate  or 
"  to  be  procreate  of  his  body ;  which  failing,  to  his  other  heirs 
"  male  whatsoever,  which  failing,  to  such  person  or  persons 
"  as  the  Countess  should  nominate  and  appoint,  by  a  writ 
"  under  her  hand  at  any  time  during  her  life." 

After  the  Countess'  death,  charter  and  infeftment  was 
obtained,  proceeding  oft  the  deed  of  entail. 
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James  Livingston's  father  devised  a  scheme,  which  had        1773. 
for  its  object  the  defeating  of  the  entail  and  the  sale  of  the    LIVIKGgTOir 
estate;  and,  accordingly,  part  of  this  estate  was  sold  to  a  v- 

Mr  Henderson,  and  by  him  to  the  respondent. 

The  appellant's  uncle  then  brought  an  action  to  set  aside 
the  sale,  on  the  ground  that  James  Livingston  was  barred 
from  selling  these  lands,  as  they  were  settled  in  strict  entail 
by  the  deed  of  entail  executed  by  the  Countess  as  above  set 
forth.  This  action  was,  after  his  uncle's  death,  carried  on  by 
the  appellant. 

In  defence,  the  respondent  pleaded,  1st,  That  the  lands 
conveyed  to  Andrew  Henderson  were  not  comprehended 
under  the  entail,  neither  could  they,  as  they  never  belonged 
to  the  Countess,  to  whom  the  pursuer  had  served,  but  were 
a  fee  simple  estate  in  the  person  of  James  Livingston,  and 
might  be  sold  by  him  at  pleasure.  2d,  As  both  parties  de- 
rived right  from  the  same  author,  the  appellant  could  not  be 
heard  to  object  to  the  right  of  the  common  author. 

The  Court,  after  much  discussion,  pronounced  this  inter- 
locutor : — "  Sustain  the  defence,  assoilzie  the  defender,  and  Nov.  18, 1772. 
"  decern."* 

*  Opinions  of  the  judges : — 

Lord  Coalston "  Both  parties  derive  right  from  Lady  Cal- 

lender.  Neither  of  them  can  object  to  the  author's  right.  Had 
the  objection  been  made  by  the  heirs  male,  it  would  have  been 
good ;  but  then  the  defence  of  prescription  would  have  been  good. 
The  party  here  cannot  plead  in  the  right  of  the  heir  male,  without 
being  liable  to  the  same  defence  as  he  would  have  been.  If  the 
defender  may  object  to  Lady  Calender's  right,  by  parity  of  reason, 
he  may  object  to  a  progress  of  1000  years." 

Lord  Monboddo. — "  If  a  person  is  in  the  course  of  usucapion, 
he  may  maintain  his  right  against  every  one  who  is  not  verus 
domtnus  ;  it  is,  therefore,  material  to  inquire  into  the  right  of  Sir 
James  Livingston  and  Lady  Newton.  If  the  fact  is  true,  that 
the  lands  are  not  in  the  charter  of  adjudication,  then  the  pursuer 
has  not  proved  that  he  is  the  verus  domtnus,  and  the  subject  is  still 
in  hwreditate  jacente  of  James  Livingston." 

Lord  Aucuenleck. — "  It  is  not  competent  for  the  defender  to 
say  that  James  Livingston  had  no  right  himself,  and,  therefore, 
could  not  sell  to  me.  How  can  he  dispute  the  right  of  the  person 
from  whom  he  himself  derives  right?" 

Lord  President. — "  I  always  understood  it  to  be  a  fixed  rule 
that  no  one  can  object  to  his  author's  right." — Hailes,  vol.  i., 
p.  230. 
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After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  E.  Thurlow,  Ja.  Montgomery. 
For  the  Respondent,  A 1.  Wedderburn,  A.  CroebU. 
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The  Honourable  Andrew  Leslie, 

Lady  Jane  Elizabeth  Leslie,  and  her 
Husband,  Lucas  Pepys,  Esq., 

House  of  Lords,  10th  May  1774. 


Appellant; 
Respondents. 


Entail — Destination — Heirs  Male — Heir  Female. — In  an 
entail  the  destination  was  "  to  John,  Lord  Leslie,  and  the  heirs 
"  male,  or  eldest  heir  female,  lawfully  to  be  procreated  of  his 
"  body."  The  respondent  was  the  eldest  heir  female,  and  heir- 
at-law,  and  heir  portioner  with  her  sister,  both  being  grand- 
daughters of  Lord  John  Leslie.  The  appellant  was  their  uncle, 
who  was  the  heir  male  of  the  body  of  Lord  John  Leslie,  bat 
not  the  heir  general.  Held,  that  by  the  above  destination,  the 
eldest  heir  female  in  the  lineal  or  legal  order  of  descent,  was  to 
be  preferred  to  the  collateral  heir  male  of  the  body. 

A  question  here  arose  upon  the  investitures  of  the  estate 
of  Rothes,  which  appeared  at  one  time  to  have  been  in  favour 
of  heirs  male.  The  appellant  claimed  to  succeed  under  as 
entail  1684,  and  the  respondent  claimed  to  succeed  as  one  of 
the  heirs  called  under  her  father  and  mother's  contract  of  mar- 
riage, and  also  as  granddaughter  of  the  maker  of  the  entail 
under  the  destination  therein,  and  above  quoted. 

It  was  pleaded  by  the  respondent,  in  the  first  place,  that 
the  entail  1684,  not  having  been  recorded  in  the  register 
of  entails  as  required  by  the  Act  1685,  the  same  was  not 
good  against  creditors ;  and  that  she  being  one  of  the  heirs 
called  under  her  father  and  mother's  contract  of  marriage, 
was  to  be  considered  as  a  creditor,  marriage  contracts,  and 
the  provisions  therein  contained  being  in  their  nature  onerous, 
and  such  as  ought  not  to  be  affected  by  an  unregistered 
entail.  2d,  That,  independent  of  her  right  under  the  mar- 
riage contract,  Lady  Jane  was  the  heir  called  by  the  entail 
1684,  in  preference  to  her  uncle,  the  appellant,  the  destina- 
tion to  John,  Lord   Leslie,    "  and  the  heirs   male,  or  the 
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"  eldest  heir  female  lawfully  to  be  procreated  of  his  body,"  1774. 
being  synonymous  with  heirs  whatsoever  of  his  body  in  the 
legal  and  lineal  course  of  succession,  with  a  preference  only 
to  the  eldest  heir  female  in  case  of  the  succession  opening  to 
daughters,  or  other  heirs  portioners,  and,  consequently,  that 
Lady  Jane  and  her  sister,  being  the  heirs  general  or  heirs-at- 
law  of  their  grandfather,  John,  Lord  Leslie,  Lady  Jane,  as 
the  eldest,  must  succeed  under  the  entail,  and  must  take  in 
preference  to  her  uncle,  the  appellant,  who  is  indeed  the  heir 
male  of  John,  Lord  Leslie's  body,  but  not  the  heir  general. 

It  was  pleaded  for  the  appellant,  in  the  first  place,  as  to 
the  contract  of  marriage,  that  holding  him  to  be  the  heir 
called  under  the  entail  1684,  in  the  event  which  has  happened, 
his  right  could  not  possibly  be  defeated  by  any  provision  or 
settlement,  which  his  elder  brother,  one  of  the  heirs  in  that 
entail,  might  think  proper  to  make  upon  his  issue  in  his  con- 
tract of  marriage.  Where  an  estate,  supposing  it  to  be  a 
fee  simple  in  the  father's  person,  is  provided  to  the  heirs  of  a 
marriage,  these  heirs  must  take  the  estate,  as  representing 
their  father,  and  must  be  subject  to  all  its  anterior  engage- 
ments, and  even  to  his  posterior  ones,  unless  they  be  gra- 
tuitous and  in  fraudem  of  the  provision,  in  which  case  alone, 
the  heirs  of  the  marriage  are  considered  as  creditors  to  the 
effect  of  reducing  such  posterior  gratuitous  deeds  done  by  the 
father  to  their  prejudice. 

2d,  As  the  competition  must,  therefore,  entirely  rest  upon 
the  import  of  the  entail  1684 ;  and  as  both  parties  claim 
under  the  words  of  substitution  to  John,  Lord  Leslie,  the 
eldest  son  of  the  Countess,  who  made  the  entail,  the  question 
is,  Whether  these  words,  viz.  "  the  heirs  male  or  the  eldest 
u  heir  female,  lawfully  to  be  procreated  of  his  body,"  do  in 
sound  sense  and  in  the  meaning  of  the  granter,  imply  an 
entailed  succession,  first  to  the  heirs  male  of  Lord  Leslie's 
body,  and  thereafter  to  his  heirs  female  ?  or,  if  they  must  be 
held  as  importing  the  lineal  succession  of  heirs  whatsoever,  or 
heirs  general  descending  of  his  bodyf  The  appellant  con- 
tended, that  every  circumstance  appearing  on  the  face  of  the 
deed,  as  well  as  the  strain  of  the  family  settlements,  clearly 
tended  to  the  former  construction  ;  and  that  this  was  also  the 
natural  and  obvious  meaning  of  the  words.  If  heirs  in  the 
legal  course  had  been  intended,  he  had  no  occasion  to  divide 
them  into  male  and  female ;  for  the  word  heirs  would  have 
comprehended  both ;  but  he  calls  the  heirs  male  of  Lord 
Leslie's  body,  or  the  eldest  heir  female  of  his  own  body,  mean- 
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1774.  ing  the  one  before  the  other ;  and  the  quceqvidem  of  the 
LE3MK  charter,  clearly  points  out  this  to  have  been  tlje  writer's  in- 
leslms  &c  tenti°n>  M  ^  respects  the  substitution,  by  the  above  general 
description,  of  "  heirs  male,  and  of  tailzie,"  &c.  The  word  or, 
will  not  bring  in  the  heirs  female  equally  with,  or  preferably 
to,  the  heirs  male,  but  only  in  the  next  place  after  them ;  and 
it  is  a  mistake  in  the  respondent  to  argue,  that  if  the  heirs 
female  are  not  brought  in  according  to  the  legal  order  of 
succession,  they  will  be  excluded  altogether. 
March  4,  1774.  The  Court  of  Session  pronounced  this  interlocutor :  u  In  the 
"  competition  of  Brieves,  depending  before  the  Macers  of  the 
"  Court  of  Session,  &c. ;  the  Lords,  on  report  of  Lord  Stone- 
"  field,  one  of  the  assessors  appointed  by  this  Court  in  the  above 
"  competition ;  and  having  advised  the  informations  of  both 
"  parties,  with  the  writs  produced,  together  with  the  mutual 
"  processes  of  declarator  raised  by  the  said  parties,  and  concln- 
"  sions  of  reduction  at  the  said  Mr  Andrew  Leslie's  instance, 
"  they  conjoin  the  said  mutual  processes,  and  allow  them  to 
"  be  repeated  in  the  said  competition ;  and  upon  the  merits  of 
"  the  cause,  Find  that  the  said  Lady  Jane  Elizabeth  Leslie  is 
"  entitled  to  take  and  hold  the  estate  of  Rothes  in  question, 
u  and  to  be  served  heir  in  special  therein,  in  preference  to 
"  the  said  Mr  Andrew  Leslie,  the  heir  male,  assoilzie  her 
"  from  the  reduction  and  declarator  at  his  instance,  and 
"  decern.  And  they  further  remit  to  the  Macers  of  the 
u  Court  to  dismiss  the  Brieves  raised  by  him,  the  said  Mr 
"  Andrew  Leslie ;  and  to  proceed  in  the  service  of  the  said 
"  Lady  Jane  Elizabeth  Leslie,  as  heir  in  the  said  estate,  as 
"  above-mentioned." 

Against  these  interlocutors,  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 
and  that  the  interlocutors  complained  of  be  affirmed. 

For  the  Appellant,  E.  Thurlow,  Henry  Dundas. 

For  the  Respondents,  Ja.  Montgomery,  AL    Wedderbtsrn, 

Alex.  Murray,  W.  W.  Pqn/t* 
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1777. 


John  Livingstone  Mitchell,  Esq.  of  Park-  mitchell 

tall, Appellant;    gover°oBA»d 

COMPANY  FOH 

The  Governor  and  Company  of  Under-i  bawino 

f  WATEB,  ttC« 

takers  for  raising  Thames  Water  in  York  >     Respondents. 
Buildings,  &c,        ....  J 

House  of  Lords,  21st  March  1777. 

Charter — Superior  and  Vassal — Eight  to  Coal. — The  ap- 
pellant laid  claim  to  the  coal  of  his  lands  of  Madiston,  although 
in  granting  the  feu  the  superior  had  reserved  the  coal.  Held 
that  neither  by  the  clan  Act,  nor  the  charter  from  the  Crown, 
subsequent  to  the  date  of  the  superior's  attainder,  was  the  coal 
granted  to  the  appellant's  ancestors,  but  that  the  right  to  the 
same  was  vested  in  the  respondents,  as  disponees  of  the  Crown. 

The  lands  of  Madiston  being  part  of  the  barony  of  Hain- 
ing,  belonged  anciently  to  the  Earl  of  Callender,  and  were 
feued  by  the  Earl  to  the  appellant's  ancestor  (Marshall)  in 
1647,  to  be  holden  of  the  Earl  and  his  successors. 

In  this  charter,  there  was  the  following  clause  of  reserva- 
tion as  to  the  coal  mines  :  "  Reservata  liberate  et  privilegio, 
"  nobis,  haeredibus  et  successoribus  nostris,  effodiendi  et  lu- 
"  crandi  carbones,  calcem,  et  lapides  calcis,  jactandi  lie  holes 
"  et  sinks,  faciendi  lie  shanks,  vias  et  passagia,  in  et  ad  ead  : 
"  infra  aliquam  partem  terrarum  supra  desposit,  pro  solutione 
"  dictis  Edwardo,  suis  filiis,  orumque  praedictis,  quid  damni 
"  et  detrimenti  per  ead,  super  eorum  terras  arabiles  sustine- 
"  bunt  per  decisionem  dorum  honestorum  virorum,  quorum 
"  unum  per  nos  et  alteram  per  illos  eligendum." 

In  the  subsequent  charter  and  precepts  from  the  family 
of  Callender  to  the  heirs  and  successors  of  the  said  Edward 
Marshall,  the  same  reservation  was  repeated. 

By  the  clan  Act,  1  George  I.,  it  was  declared,  that  those 
vassals  holding  lands  of  superiors,  who  had  been  guilty  of 
high  treason,  if  they  "  continue  peaceable,  and  in  dutiful 
u  allegiance  to  his  majesty,"  they  were  thereby  authorised  to 
hold  the  same  of  his  majesty  in  fee  and  heritage  for  ever. 

The  'Earl  of  Callender  having  been  attainted  of  high 
treason  in  1715,  the  appellant's  father  took  the  benefit  of  the 
statute,  and  obtained  a  charter  from  the .  Crown,  and  this 
charter  contained  a  clause  of  novodamus. 

As  attendant  on  the  forfeiture  of  the  Earl,  the  barony  of 
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1777.  Haining  belonging  to  him,  fell  to  the  Crown.  It  was  sold  to 
the  respondents,  the  York  Buildings  Company,  il  with  the 
"  town  and  lands  of  Madiston,  with  coals  and  coal  heughs 

~<tompanTfob  "  of  the  same,"  &c. 
water^&o.        A  suspension  and  interdict  was  brought  by  the  appellant 
against  the  respondents  and  their  tenants  of  the  coal,  in  which 
he  made  claim  to  the  frill  right  in  the  coal  of  these  lands, 
under  the  circumstances  above  stated. 

Jan.  31, 1776.  The  Lord  Ordinary  pronounced  this  interlocutor:  "  Hav- 
ing considered  tins  representation  and  answers  thereto,  and 
"  state  of  the  process,  Find  that  the  York  Buildings*  Com- 
"  pany  has  right  to  the  coal  in  the  lands  in  question,  and 
"  that  Mr  Livingstone  Mitchell  has  no  right  thereto ;  finds 
"  that  the  York  Buildings  Company's  tacksmen  have  right 
"  to  continue  their  possession  of  the  said  coal ;  assoilzies  the 
"  defenders  from  the  process  of  declarator ;  finds  the  letters 
u  orderly  proceeded  with,  and  discharges  the  caution  for 
"  damages  found  by  the  Earl  of  Errol,  and  James  King  (the 
u  tenants),  and  decerns." 

July  10, 1776.       On  reclaiming  petition,  the  Court  adhered,  and  on  a  second 

Nov.  29, 1776.    reclaiming  petition  the  Court  again  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Henry  Dundas,  A  I.   Wedderburn,  J. 

Dunning. 

For  the  Respondents,  E.  Thurlow,  Alex.  Wight. 


BLAIR 

V. 

DOUGLAS,  &C 


1777.  [Fac.  Coll.,  Vol.  vii.,  p.  194 ;  et  Mor.  14,577.] 

David  Blair,  Esq.  of  Dunskey,  .  Appellant; 

Messrs  Douglas,  Heron,  and  Co.,      .  Respondents. 

House  of  Lords,  30th  April  1777. 

Partnership — Articles. — In  the  articles  of  copartnery  of  the 
Douglas,  Heron,  andCo.'s  Banking  Company,  it  was  provided  that 
the  heirs  and  executors  of  a  deceasing  partner  should  be  obliged 


CASES  ON  APPEAL  FROM  SCOTLAND.       797 
to  receive  and  draw  his  share  in  the  stock  and  profits  thereof,  as         1777. 


BLAIR 


the  same  should  be  ascertained  by  the  last  balance  struck  im- 
mediately preceding  his  death.  The  last  balance  was  struck  in  "v. 
November  1771.  The  appellant's  brother  died  in  October  «*»«"**«• 
1772 ;  but  in  June  1772,  the  Company  had  become  insolvent. 
In  an  action  raised  by  the  appellant,  held  that  the  clause  of  the 
contract  £ould  not  apply  to  the  circumstances  of  this  case,  in 
respect  the  Company  had  become  bankrupt  several  months 
before  Mr  Blair's  death. 

The  late  John  Blair  of  Dunskey  was  an  original  partner 
of  the  Banking  Company  of  Douglas,  Heron  and  Co.,  holding 
two  shares  of  £500  each,  in  their  capital  stock,  of  which 
£775  had  been  paid  up,  as  appeared  from  the  receipts  and  the 
books  of  the  Company. 

In  the  seventeenth  article  of  the  partnership  agreement, 
the  following  provision  was  contained,  "  That  in  the  event  of 
"  the  death  or  insolvency  of  any  of  the  partners,  the  heirs, 
a  executors,  or  assignees  of  the  deceased,  or  creditors  of  the 
u  insolvent  partner,  shall  be  obliged  to  receive  and  draw  their 
"  share  in  the  stock  and  profits  thereof,  as  the  same  shall 
"  stand  at  the  last  preceding  settlement  of  the  Company 
"  affairs,  with  interest  thereof  at  4  per  cent,  from  that  settle- 
"  ment,  till  payment  is  demanded,  and  the  legal  interest 
"  thereafter,  till  complete  payment."  And,  by  another  article, 
the  Company's  affairs  were  to  be  balanced  once  a  year. 
John  Blair,  above  mentioned,  was  the  brother  of  the  appel- 
lant, and  died  on  17th  October  1772;  and  the  appellant 
having  been  decerned  his  executor,  he  became  entitled  to  the 
deceased  brother's  share  in  the  said  Banking  Company,  and 
the  profits  due  upon  it  as  the  same  stood  settled  and  valued 
at  the  balancing  of  the  Company's  affairs  last  preceding  his 
brother's  death. 

Upon  the  ground  of  the  clause  of  co-partnery  above  quoted, 
the  appellant  transmitted  to  Mr  Christian,  the  Company's 
cashier,  a  note  signed  by  himself,  declaring  his  intention  of 
not  continuing  a  partner  in  his  brother's  place,  but,  on  the 
contrary,  demanding  payment  of  his  brother's  two  shares,  as 
valued  at  the  settlement  immediately  preceding  his  brother's 
death  ;  but  the  Company  alleged  that  they  held  the  appellant 
to  be  a  partner,  as  succeeding  in  the  room  and  place  of  his 
brother.  The  Banking  Company,  it  appeared,  had  become 
insolvent  in  the  month  of  June  1772,  before  the  appellant's 
brother's  death. 

The  appellant  brought  an  action  against  the  Company,  for 
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1777-        an  account  of  the  two  shares  in  question,  according  to  the 
blair       settlement  immediately  preceding  John  Blair's  death. 

douglas  &o       ^e  ^ord  Ordinary  pronounced  this  interlocutor: — "In 

Mar.  17, 1775.  "  respect  that  the  Banking  Company  of  Douglas,  Heron, 
"  and  Company,  stopped  payment  on  the  25th  of  June  1772, 
u  several  months  prior  to  the  death  of  the  pursuer's  brother, 
"  in  whose  right  he  claims :  Finds  that  the  Seventeenth 
"  article  of  the  contract  of  the  co-partnery  does  not  apply  to 
"  this  case,  therefore,  assoilzies  the  defenders  from  this  action 
"  and  decerns,  superseding  extract  till  the  second  sederunt 
"  day  of  June  next." 

On  a  reclaiming  petition,  the  Court  were  first  of  opinion 

July  21, 1775.  that  the  respondents  were  "  accountable  for  the  value  of  his 
"  brother's  shares,  as  ascertained  by  the  balancing  of  the 
"  Company's  books  in  November  1771 ;  and  remitted  to  the 
"  Ordinary  to  proceed  accordingly."  But,  on  a  reclaiming 
petition  for  the  respondents,  the  Court  pronounced  this  inter- 

Fcb.  13, 1770.  locutor : — "The  Lords  having  advised  the  said  petition,  with 
"  the  answers,  and  heard  parties'  procurators  on  the  cause, 
"  in  presence,  with  what  is  above  set  forth,  and  that  it  is 
"  asserted  by  the  procurators  for  the  defenders,  and  not 
"  denied  by  the  procurator  for  the  pursuer,  that  between  the 
"  balancing  of  the  Company's  books  in  November  1771,  and 
"  Mr  Blair's  death  in  November  1772,  the  said  Company 
"  became  totally  insolvent,  in  manner  above  set  forth  ;  there- 
"  fore  find  that  the  petitioners  are  not  accountable  to  the 
"  respondent  for  the  value  of  his  brother's  share,  as  ascer- 
"  tained  by  the  balancing  of  their  books  in  November  1771 ; 
"  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutor  com- 
plained of  be,  and  the  same  is  hereby  affirmed. 

For  the  Appellants,  Ja.  Wallace*  Ar.  MacDonald. 

For  the  Respondents,  E.  Thurlow,  AL  Wedderbum,  AIe*> 

Murray,  AUx.  Wighi. 
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1778. 


Lord  Falconer  of  Halkerton,  .  Appellant ;  lord 

FALCONER 

David  Lawson,  .  .  .  Respondent         lawsow. 

House  of  Lords,  23d  February  1778. 

Lease — Ambiguous  Clause. — A  clause  in  a  lease  of  fifty-seven 
years,  bound  the  tenant  "  to  renounce  at  Lammas,  before  the 
"  expiry  of  the  first  nineteen  years,  or  prorogue  the  same  for 
"  three  years,  in  the  option  of  the  said  Lord  Halkerton,  and 
"  the  said  David  Lawson."  Held,  in  an  action  of  removing 
brought  against  the  tenant,  that  this  did  not  import  an  option 
that  might  be  exercised  by  the  landlord  alone.  Reversed  in  the 
House  of  Lords,  and  held  it  an  option  which  either  landlord  or 
tenant  might  use  singly  and  alone. 

This  is  a  case  similar  in  its  nature  to  that  reported  ante, 
vol.  ii.,  p.  373,  with  the  same  appellant. 

The  late  Lord  Falconer,  in  the  year  1756,  let  on  lease  the 
farm  of  Whitesaugh,  for  the  space  of  fifty-seven  years,  to  the 
respondent,  Lawson,  upon  the  conditions  after- mentioned. 
The  tenant  was  taken  bound  to  leave  the  houses  in  as  good 
repair  as  he  found  them,  "  and  to  renounce  at  Lammas  before 
"  expiry  of  the  first  nineteen  year3  of  this  present  tack,  or 
"  prorogue  the  same  for  three  years,  in  the  option  of  the  said 
"  Lord  Halkerton  and  the  said  David  Lawson." 

The  appellant,  after  Lord  Falconer's  death,  succeeded; 
and  conceiving  that  he  had  an  option  to  recall  the  lease,  he 
brought  the  present  action  of  removing  for  that  purpose. 

In  defence,  the  respondent  stated  that  the  farm  was  let 
to  the  respondent  for  the  term  of  fifty-seven  years  absolutely ; 
and  although  the  lease  mentions  an  option  of  renouncing  at 
the  end  of  the  first  nineteen  years,  yet  that  option  is  evidently 
given  to  the  tenant  and  not  to  the  landlord ;  and  it  was  not 
in  the  power  of  the  latter  to  remove  him,  unless  he  consented 
and  gave  up  possession. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  Dec.  7, 1773. 
u  that  by  the  clause  in  the  tack  founded  on,  there  was  an 
"  option  stipulated  to  both  master  and  tenant  severally,  there- 
"  fore,  repels  the  defences,  and  decerns  against  the  defender, 
"  David  Lawson,  conform  to  the  conclusions  of  the  libel." 
But,  on  reclaiming  petition  to  the  Court,  the  following  inter- 
locutor was  pronounced : — "The  Lords  having  advised  this  July  27, 1774. 
"  petition,  with  the  answers  thereto,  they  assoilzie  the  de- 
"  fender  and  decern." 
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Against  this  interlocutor  Lord  Halkerton  presented  a 
reclaiming  petition,  but  the  Court  adhered. 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords, 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutor  com- 
plained of  be,  and  the  same  is  hereby  reversed. 

For  the  Appellant,  AL  Wedderburn,  AL  Forrester,  G'db. 

Elliot. 

For  the  Respondent,  E.  Thurlow,  Henry  Dundas. 


1779. 


OBAY 

V. 

DOUGLAS,  &C. 


Alexander  Gray,  W.S., 


Appellant ; 


Respondent*. 


Messrs  Douglas,  Hebon,  and  Co ,  late 
Bankers  in  Ayr,  and  George  Home, 
Esq.,  Factor  for  the  Partners  of  the  said 
Company,  ... 

House  of  Lords,  10th  May  1779. 

Partnership — Liability  to  Contribute  for  Payment  of  Com- 
pany Debts. — Held  the  appellant  liable  to  contribute  his  pro- 
portional share  of  the  debt  owing  by  the  Company,  he  being  a 
partner  of  the  Company. 

The  appellant  was  an  original  partner  of  Douglas,  Heron, 
and  Co.  He  was  of  the  committee  named  by  the  subscribers 
for  regulating  their  plan  of  operations,  and  was  present, 
either  personally,  or  by  proxy,  at  seven  of  the  nine  general 
meetings  of  the  partners,  which  wefe  held  during  the  sub- 
sistence of  the  Company,  as  a  banking  society.  He  was, 
therefore,  it  was  stated,  in  the  full  knowledge  of  the  Com- 
pany's transactions.  The  Company  having  become  insolvent 
in  June  1772,  the  question  for  determination  was,  Whether 
the  appellant,  in  these  circumstances,  could  decline  paying 
his  share,  along  with  the  other  partners,  of  the  money  which 
it  was  necessary  for  each  partner  to  contribute,  in  order  to 
pay  the  debts  of  the  Company  f 

The  appellant  had  only  paid  up  £200  of  his  subscribed 
capital  of  £500 ;  and  the  present  action  was  raised  against 
him  for  the  £300,  and  for  an  additional  call  of  £200  to  pay 
off  the  debts. 
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The  Lord  Ordinary  decerned  against  him  for  these  sums.        1779» 
On  representation,  the  Lord  Ordinary  pronounced  an  inter-        quay 
locutor  refusing.     On  reclaiming  petition,    the  Court  pro-  douolas,&c. 
nounced  this  interlocutor : — "  Adhere  to  the  interlocutors  of  July  si,  1777. 
"  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  desire 
"  of  the  petition  :  Find  expenses  due,  and  allow  the  pursuers 
"  to  give  in  an  account  thereof."     And  of  this  other  date,  Jan.  24, 1779. 
the  Court  pronounced  this  interlocutor . — "  The  Lords  modify 
"  the  within  account  to  £8,  8s.  1  Id.  sterling,  and  decern." 

Against  these  interlocutors  the  present  appeal  was  brought. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Ja.  Wall<xcey  A .  Macdonald. 

For  the   Respondents,   A  I.   Wedderburn^  Henry  Dundas> 

llay  Campbell. 


The  Right  Honourable  Earl  of  Moray,         .      Appellant ;        1744. 

Charles   Ross   of  Balnagowan,   Esq.,    and 

Others,        .....    Respondents. 


THE  KABL  OF 

MORAY 

V. 

ROS8,&0. 


House  of  Lords,  6th  April  1744.* 

Entail. — Special  circumstances  in  which  it  was  held  that  it  was 
competent  to  the  maker  of  an  entail  and  the  institute  to  put  an 
end  to  the  entail,  and  to  convey  the  estate,  although  there  were 
prohibitory  and  irritant  clauses  against  selling  and  conveying 
the  estate,  and  the  entail  was  recorded. 

David  Ross  of  Balnagowan  having  fallen  into  debt,  in  con- 
sequence of  which,  and  of  outlawry,  the  liferent  escheat  of 
the  Balnagowan  estate  was  granted  to  James,  Lord  Ross, 
who  afterwards  acquired  right  to  other  adjudications,  whereby 
the  right  to  Balnagowan  became  vested  in  him. 

Robert,  Lord  Ross,  having' made  up  proper  titles  to  the        1647. 
estate  of  Balnagowan,  conveyed  the  estate  to  David  Ross, 
the  eldest  son  of  the  said  David  Ross,  and  to  the  heirs  male  of 
his  body ;    remainder  to  the  said  Lord   Ross,  his  heirs  and 

*  Omitted  at  its  proper  date. 
VOL.  vi.  3  E 
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a88iffnee8.      Upon   this  conveyance  David  Boss  obtained  a 

the  earl  op  charter,  which  contained  a  novodamw  u  to  David  Boss,  and 

mobat       tjje  u  ^jj.g  maje  Qf  j^  t^y^  remainder  to  Lord  Boss,  as 

boss,  $c.     "  aforesaid." 

1666.  In  1666,  David  Boss  the  third,  intermarried  with  Lady 

Anne  Stewart,  sister  to  the  Earl  of  Moray ;   and  it  was 

alleged,  that  David  Boss  then  brought  himself  into  great 

difficulties  by  debt.     Several  wadsets  to  the  extent  of  nearly 

one-half  of  the  estate,  and  five  several  apprisings  were  led 

against  the  whole  estate. 

At  this  time  David  Boss  was  in  London ;  and  it  was  stated, 
that  advantage  was  taken  of  his  distressed  situation,  by  the 
Earl  of  Moray,  his  brother-in-law,  then  Secretary  of  State,  to 
get  from  him  a  conveyance  of  his  whole  estate. 

The  Earl  stated,  that  the  incumbrances  then  on  the  estate 
amounted  to  L.6083,  6s.  8d. ;  and,  in  consideration  of  his  ad- 
vancing the  sum  of  L.833,  6s.  8d.,  David  Boss  had  executed 
the  deed  of  entail,  now  brought  in  question,  in  favour  of 
1685.  his  second  son,  Francis  Stewart.  This  entail  was  in  these 
terms,  "  to  and  in  favour  of  himself,  the  said  David  Boss,  for 
"  life,  and  to  the  said  Mr  Francis  Stewart,  in  fee,  and  the  heirs 
"  male  of  his  body,"  with  several  remainders  over,  with  a 
proviso  that  the  same  should  "be  redeemable  from  the  said 
"  Francis  Stewart,  and  the  heirs  male  of  his  body,  and  other 
"  heirs  of  tailzie  herein  specified,  by  the  heirs  male  of  the 
"  said  David  Boss,  upon  repayment  of  the  before-mentioned 
"  sums." 

It  reserved  to  Lady  Anne  Stewart  such  parts  and  portions 
of  the  estate  as  were  secured  to  her  by  her  marriage-contract; 
and  it  contained  the  following  prohibitions,  "That  it  shall 
"  not  be  lawful  to  the  said  Francis  Stewart,  nor  to  his  heirs 
"  of  entail  succeeding  to  the  said  estate,  to  sell,  or  convey 
"  the  said  estate,  or  any  part  thereof,  nor  to  contract  debts, 
"  by  which  the  said  estate  might  be  evicted."  There  were 
also  irritant  and  resolutive  clauses,  to  protect  these  prohibi- 
tions, and  a  clause  of  absolute  warrandice. 

This  deed  of  entail  was  further  granted,  upon  this  con- 
dition, "That  the  said  Francis  Stewart,  after  his  majority, 
"  shall  be  obliged  to  free  the  said  David  Boss  from  any 
"  demands  to  be  made  upon  him  for  the  money  contained  in 
"  the  mortgages." 

This  deed,  it  was  stated,  as  against  the  heirs  of  the  before- 
mentioned  Robert,  Lord  Boss,  in  case  of  failure  of  issue  male, 
of  David  Ross,  was  void  in  point  of  law,  so  far  as  it  was 
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not  for  a  valuable  consideration,  and  therefore  they  would 

have  been  entitled  to  the  estate  upon  payment  of  the  15000,  THB  earl  of 
merks,  or  £833.  MO*Ar 

As  against  David  Ross  himself,  this  deed,  the  respondents  boss,  &c. 
contended,  could  only  be  viewed  as  a  security  for  sums  ad- 
vanced. It,  therefore,  could  neither  be  looked  on  as  a  pur- 
chase, or  as  a  family  settlement,  or  entail ;  because,  though  • 
colourably  and  fraudulently  thrown  into  that  form,  yet  it  was 
in  substance  not  an  entail.  There  was  no  family  considera- 
tion ;  the  two  first  takers  were  absolute  strangers  to  his  name 
and  blood ;  it  was  nothing  but  a  mere  trust. 

This  deed  was  allowed  to  lie  dormant  until  1691,  when  it 
was  recorded,  and  an  infeftment  taken  upon  it,  which  was 
done  during  the  infancy  of  Francis  Stewart. 

Francis  Stewart,  at  his  coming  of  age,  did  not  perform  the 
condition  of  paying  off  the  mortgages  on  the  estate,  amount- 
ing to  £6083,  6s.  8d. 

In  1686,  the  Earl,  doubtful  of  his  son's  title  by  the  above 
settlement,  and  looking  to  the  clause  of  return  in  favour  of 
Lord  Ross'  family,  procured  a  bond  from  David  Ross  for 
36000  merks,  which,  by  the  back  bond  relative  thereto, 
was  declared  to  be  only  granted  for  further  security,  and  to 
strengthen  the  deed  of  settlement  1685. 

In  1706,  David  Ross  applied  to  Lord  Ross'  family,  and  by  1706. 
an  agreement  between  them  and  Francis  Stewart,  it  was 
agreed,  that  Lord  Ross  should  pay  Francis  Stewart  63,000 
merks,  and  that  Francis  Stewart  should  join  with  David 
Ross  in  making  a  new  conveyance  or  settlement  of  the  estate. 
This  new  settlement  was  executed  accordingly  ;  it  being  the 
joint  act  of  David  Ros3  and  Francis  Stewart,  and  this  settle- 
ment bore  "  to  and  in  favour  of  David  Ross  during  his  life  ; 
"  remainder  to  the  Lord  Ross  and  the  heirs  male  of  his  body, 
"  with  several  remainders  to  others  of  the  name  and  kindred 
"  of  David  Ross,  and  with  right  of  redemption  to  the  heirs 
u  all  of  David  Ross'  body,  reserving  power  to  both  jointly  to 
"  make  a  new  settlement." 

In  1711  they  accordingly  made  a  new  settlement  of  the 
estate  in  favour  of  Lieutenant-General  Charles  Ross,  upon  pay- 
ment made  by  him  of  £5500  to  Lord  Ross,  being  the  sum  ad- 
vanced by  Lord  Ross  to  Mr  Stewart,  and  to  Balnagowan's 
creditors,  with  the  interest  from  the  time  of  the  respective 
payments.  Upon  this  the  General  was  infeft  and  attained 
possession  after  the  death  of  David  Ross  and  his  widow. 

In  1727  General  Ross  made  a  settlement  of  the  estate  upon 
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Charles  Ross,  the  respondent,  second  son  to  George,  now 
thb  KAKL  of  Lord  Ross,  who  was,  upon  the  General's  death,  in  1733, 
moray       infeft  in  the  estate. 

ross,  &o.  Fourteen  years  after  the  appellant  came  of  age,  and  thirty- 
two  after  his  right  accrued,  and  thirty-seven  after  the  date  of 
the  deed  1706,  he  purchased  brieves  for  serving  himself  heir 
to  his  father  on  the  estate  of  Bain  ago  wan,  and  afterwards 
brought  a  reduction  of  that  settlement,  as  being  contrary  to 
the  clause  de  non  alienandoy  contained  in  the  entail,  1685. 
And  the  respondent  brought  a  declarator. 

In  these  conjoined  actions  it  was  argued  for  the  appellant, 
that  the  entail,  1685,  contained  strict  prohibitions  against 
selling  or  disponing  the  estate,  which  were  fenced  with  proper 
irritant  and  resolutive  clauses,  and  the  entail  was  duly  re- 
corded, and,  such  being  the  case,  it  was  not  in  the  power  of 
the  maker  of  the  entail,  and  the  institute,  by  their  joint  act 
to  put  an  end  to  the  entail,  and  therefore  that  David  Ross 
and  Francis  Stewart  could  not  convey  away  the  estate  by 
the  deed  1706. 

It  was  answered  that  the  deed  of  entail  1685,  was  not  abso- 
lute but  redeemable.  It  was  in  its  nature  merely  a  security 
for  the  sum,  £833,  advanced  by  the  Earl  of  Moray :  That  it 
was,  besides,  conditional,  and  the  condition  was  the  payment 
of  David  Ross'  debts,  which  burdened  the  estate,  amounting 
to  £6082,  6s.  8d.,  which  condition  was  never  complied  with : 
That,  therefore,  there  was  strong  evidence  for  believing,  that 
the  deed  was  never  accepted  by  Francis  Stewart,  the  appellant's 
father.  The  Lords  pronounced  this  interlocutor  : — "  Upon 
No?.  17, 174a  "  consideration  of  the  disposition  1685,  in  favour  of  David 
"  Ross  of  Balnagowan,  in  liferent,  and  of  Mr  Francis  Stewart, 
"  father  to  the  Earl  of  Moray,  pursuer,  in  fee,  with  the  infcft- 
"  ment  thereon,  with  the  whole  circumstances  of  the  esse: 
11  Finds,  that  it  was  in  the  power  of  Mr  Francis  Stewart  and 
"  David  Ross  of  Balnagowan,  jointly  to  make  the  settlement 
"  in  the  year  1706,  in  favour  of  the  said  David  Ross,  in  life- 
"  rent,  and  William  Lord  Ross  in  fee,  and  of  the  heirs  of 
"  tailzie  therein  mentioned ;  and  that  the  said  settlement 
"  made  in  the  year  1706,  is  not  liable  to  challenge  at  the  in- 
"  stance  of  Mr  Francis  Stewart,  or  his  heirs  male,  and  there- 
"  fore  find  that  the  Earl  of  Moray  cannot  be  served  heir  in 
"  special  to  his  father  in  the  estate  of  Balnagowan,  and 
"  assoilze  the  defender  from  the  reduction  of  the  tailzie  made 
"  in  the  year  1706,  and  remit  to  the  Lord  Ordinary  in  the 
u  mutual  processes,  to  proceed  accordingly." 
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On  reclaiming  petition,  the  Court  adhered.  1782« 

The  Lord  Ordinary  thereafter  "  found  and  declared  that  THB  earl  o7 
"  Charles  Ross  of  Balnagowan,  had  the  only  good  and  un-       moray 
"  doubted  right  to  the  lands  and  estate  of  Balnagowan,  and     bobs,  &c. 
"  that  the  Earl  of  Moray  and  other  defenders  called,  in  Bal-  Jan*  ^ 1744- 
"  nagowan's  declarator,  had  no  right  thereto,  and  ordained 
"  the  defenders  to  desist  from  troubling  and  molesting  the 
"  said  Charles  Ross,  in  the  possession  of  the  said  estate,  and 
"  decern  accordingly."  * 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  AL  Lockhart,  C.  Erskine. 

For  the  Respondents,  R.  Craigie,  W,  Murray. 


[Fac.  Coll.,  Vol.  viii.,  p.  46,  et  Mor.  8822.] 

William,  Duke  of  Montrose  ;  James, 
Marquis  of  Graham  ;  John  Graham 
of  Duchray ;  George  Graham  of  Kin- 
ross, and  Others,  . 


Appellants ;  17eL 


THE  1>UKE  OF 
MONTB08B,  &C. 

Sir  James  Colquhoun,  Bart,  of  Luss,  Respondent      colquhow. 

House  of  Lords,  19th  February  1782. 

Superior  and  Vassal — Multiplication  op  Superiors. — Held 
that  the  superior  was  not  entitled  to  grant  certain  liferent  con- 
veyances of  the  superiority  of  the  vassal's  lands,  so  as  to  multi- 
ply superiors  over  him,  and  the  dispositions  reduced. 

The  family  of  Colquhoun  had  at  different  times,  by  grants 
directly  to  themselves,  or  by  purchase  from  other  grantees, 
accumulated  a  very  considerable  estate,  holding  under  the 
dukedom  of  Lennox,  each  of  these  parcels  of  land  originally 


For  opinions  of  the  Judges,  vide  Elchies,  vol.  ii.,  p.  451. 
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1782.        granted  by  separate  titles,  and  paying  separate  and  distinct 
the  dukr  op  (lu^  ren^j  or  reddendos,  to  the  family  of  Lennox,  the  over 

MONTROSE, &C.  Lo^S. 

colquhoun.  In  1755,  the  present  respondent  obtained  from  the  com- 
missioners, appointed  by  the  Duke  of  Montrose  to  manage 
the  affairs  in  Scotland,  a  charter  of  all  the  lands  he  held 
under  the  dukedom  of  Lennox,  consisting  of  no  less  than  tea 
several  parcels,  for  each  of  which  there  is  a  separate  quit-rent 
or  reddendo.  Eight  of  these*  are  held  for  payment  of  one 
penny  Scots  each.  The  ninth  for  payment  of  a  pound  of 
pepper  itpetatur  tantum.  The  tenth  was  formerly  held  ward; 
but  since  the  Act  was  made  for  abolishing  ward  holdings,  it 
had  been  changed  to  a  feu  holding  for  payment  of  a  quit- 
rent  or  feu-duty  of  8  pounds  7  shillings  and  one  penny  Scots. 
The  Duke  of  Montrose,  wishing  to  give  freehold  qualifi- 
cations in  the  county  of  Dumbarton,  to  several  of  his  friends, 
did,  for  that  purpose,  resign  the  greatest  part  of  the  dukedom 
of  Lennox,  and  particularly  the  estates  held  under  the  duke- 
dom by  the  respondent,  Sir  James  Colquhoun,  in  favour  of 
his  only  son,  the  Marquis  of  Graham,  who  passed  a  charter 
thereof  under  the  Great  Seal. 

After  which,  the  Marquis  executed  liferent  dispositions  in 
favour  of  the  fourteen  gentlemen,  appellants  in  this  cause, 
of  parcels  of  the  superiority  of  the  lands  held  by  the  respond- 
ent, under  the  dukedom  of  Lennox,  and  assigned  them 
severally  the  precept  of  sasine  in  his  crown  charter,  by  virtue 
of  which  they  were  regularly  infeft. 

The  respondent  brought  an  action  to  reduce  and  set  aside 
these  several  liferent  dispositions  and  infeftments,  on  the 
ground  that  the  whole  lands  therein  contained,  were  holden 
by  him  of  and  under  the  said  Duke,  and,  therefore,  could 
not  be  separated  in  the  manner  attempted  by  these  disposi- 
tions, without  multiplying  superiors  upon  him. 

July  n,  1780.  Lord  Kaimes,  Ordinary,  pronounced  this  interlocutor:— 
"  Sustain  the  reasons  of  reduction,  and  reduces,  decerns,  and 
"declares  in. terms  of  the  libel."     On  a  representation  he 

Aug.  8, 1780.    adhered. 

The  appellants  reclaimed  to  the  Court ;  and  in  hisanswen 
to  that  reclaiming  petition,  the  respondent  maintained,  that  a 
multiplication  of  superiors  subjects  the  vassal  to  grievous  in- 
conveniences and  hardships,  because^lst,  In  the  present  case, 
he  must  have  recourse  to  fourteen  superiors,  and  must  hare 
fourteen  different  charters,  before  he  can  be  fully  entered  in, 
or  invested  with,  his  estate.    2d,  He  must  account  to,  and  settle 
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with,  fourteen  different  superiors,  the  fine  and  sum  to  be  paid        1782. 
the  superior  for  relief,  on  granting  such  entry,  besides  the  THB  DDKE  0F 
non-entry  duties  for  the  years  that  the  vassal  was  unentered,  montbosb,  &c. 
3d,  He  would  have  to  account  to  fourteen  different  superiors   oolquhoun. 
annually,  for  the  quit-rents,  whether  they  were  feu  or  blench 
duties,  by  w"hich  he  held  the,  lands. 

The  Court  pronounced  this  interlocutor : — "  The  Lords  Feb.  l,  1781. 
"  having  advised  this  petition  with  the  answers,  they  repel 
"  the  reasons  of  reduction  in  so  far  as  relates  to  the  charter 
"  in  favour  of  the  Marquis  of  Graham,  and  with  that  variation, 
"  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
"  against,  and  refuse  the  desire  of  the  petition :  Find  expenses 
"  due ;  and  appoint  an  account  thereof  to  be  given  into 
"  Court."     On  second  reclaiming  petition  the  Court  adhered.  Feb.  17, 1781. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  coutisel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  Henry  Dundas,  Tho.  ErsJdne. 
For  the  Respondent,  David  Bae}  Hay  Campbell. 


James  Dalrymple,  Esq.,  and  Dr  William 
Dalrfmple,  one  of  the  Ministers  of  Ayr, 
John  Ballantine,  Merchant  in  Ayr, 
William  Paterson,  Writer  in  Kilmar- 
nock, and  Others,  .... 

Robert  Hunter,  Esq.   of  Thurston,  and^j 


►  Appellants  ;       L 


DALRTMPLE, 

&0. 

V. 

HUNTER,  &C. 


Elizabeth,  Countess  of  Glencairn,  [  «     ^   ,    . 

_.  '  ~  :  >  tiesponaents. 

James,    Earl     of     Glencairn,    and  i       r 

Others,  J 

House  of  Lords,  17th  June  1784. 


Entail— Fetters. — An  entail  prohibited  the  sale  of  the  estate, 
and  laid  the  fetters  on  the  "substitutes  before  mentioned  and 
described  by  name."  Held  that  this  was  sufficient  to  include 
within  the  fetters  the  descendants  of  the  body  of  those  substi- 
tutes. 

The  lands  of  Orangefield  and  Prestwickshaws,  having  been 
sold  to  the  respondent,  Mr  Hunter,  a  question  arose  whether 
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J784.        the  parties  had  a  power  to  sell.    The  purchaser  brought  a  sus- 

dalrympls,   pension  of  a  charge  for  the  price,  alleging  that  the  sellers 

&0-         could  not  give  a  good  title,  because  the  estate  was  held  under 

huktkr,  &o.  the  fetters  of  a  strict  entail,  which  prohibited  selling.    On  the 

other  hand,  the  appellant,  Mr  Dalrymple,  brought  an  action 

of  declarator,  calling  the  respondent,  Mr  Hunter,  and  the  heirs 

of  entail,  to  have  it  found  and  declared,  that  Miss  Macrae 

Macquire  had  ftill  power  to  sell  the  lands  in  question;  at 

least  that  he  had  such  power. 

These  two  actions  were  conjoined,  and  memorials  ordered 
on  the  points. 

The  entail  was  conceived  in  these  terms: — "To  and  in 
"  favour  of  Miss  Macrae  Macquire,  and  the  heirs  male  of  her 
"  body,  whom  failing,  her  heirs  female,  whom  failing,  to  Mia 
"  Margaret  Macquire,  and  the  heirs  male  and  female  suc- 
"  cessively  of  her  body ;  whom  failing,  to  Miss  Jacobina 
"  Macquire,  or  Countess  of  Glencairn,  and  the  heirs  of  her 
"  body,  in  like  order,"  &c.  It  also  contained  this  prohibition, 
— "  That  it  shall  not  be  allowable  to  the  said  Miss  Macrae 
"  Macquire,  nor  to  any  of  the  substitutes  therein  mentioned 
"  and  described  by  narne,  to  sell  or  dispose  upon  any  part  of 
"  the  lands  and  barony  foresaid,  nor  to  contract  debts,  or  to 
"  do  any  other  deed  whereby  the  same  may  be  evicted  from 
"  any  of  the  succeeding  substitutes."  These  prohibitions  were 
enforced  by  irritant  and  resolutive  clauses,  and  the  entail  was 
duly  recorded. 

The  irritant  clause  declared,  "  That  if  the  said  Miss  Macrae 
u  Macquire,  or  any  of  the  substitutes  before  mentioned  and 
"  described  by  name,  shall  do  on  the  contrary  hereof,  not  only 
"  the  deeds  of  contravention  shall  be  absolutely  void  and 
«  null,"  &c. 

Miss  Macrae  Macquire  was  stated  to  be  the  institute  in  this 
entail.  She  was  afterwards  married  to  Mr  Dalrymple.  The 
appellant,  James  Dalrymple,  was  her  son,  and  of  course  a 
substitute  under  the  entail. 

In  1781,  she,  with  consent  of  her  said  son,  had  executed 
a  new  settlement,  whereby  she  conveyed  the  estate  in  favour 
of  him,  and  the  "  heirs  male  of  his  body;"  and  it  was  after- 
wards sold  as  above  stated. 

The  appellants'  plea  was,  That  Mr  Macrae,  the  maker  of 
the  entail,  meant  only  to  limit  the  substitutes  called  by  name  but 
not  the  substitutes  not  named,  and,  therefore,  his  intention  was 
to  allow  the  estate  to  descend  in  fee  simple  to  the  children  of 
the  bodies  of  those  substitutes.     It  was  answered,  that  such  a 
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proposition  could  not  be  entertained.    "That  it  could  not  be        H8i 
meant  to  fetter  all  the  substitutes  named,  and  at  sametime  to   DALBT1IPLB> 
leave  all  their  unborn  issue  unfettered,  as  such  a  construction         &c- 
would  be  untenable  and  absurd.     An  entail  imposing  prohi-  hcnteb,  &c. 
bitions  and  irritances  upon  the  substitutes  called  by  name, 
and  yet  leaving  the  entail  to  descend  in  fee  simple  to  the  heirs 
of  those  substitutes,  was  anomalous,  and  totally  unprecedented 
in  the  law  of  Scotland. 

Upon  the  report  of  Lord  Stonefield,  and  having  advised  the 
memorials  ordered,  the  Court  pronounced  this  interlocutor:  March 4, 1783. 
"  Sustain  the  reasons  of  suspension  pleaded  for  Robert 
u  Hunter  of  Thurston,  and  the  defences  pleaded  for  the 
"  Countess  of  Glencairn  and  others,  suspend  the  letters,  as- 
"  soilzie  them  from  the  declarator,  and  decern." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

It  was  ordered  and  ajudged,  that  the  interlocutor  be,  and 
the  same  is  hereby  affirmed. 

For  the  Appellants,  Henry  Dundas,  llay  Campbell. 
For  the  Respondents,  Robt.  Blair,  Alex.  Tytler. 


1803/ 

Marshall,  and  the  Stirling  Banking  

Company,  and  Others,  .  .  Appellants ;     MAB8H^ &c- 

James  Stein,  .  .  .  Uespondent. 

House  of  Lords,  27th  May  1803. 

This  case  is  reported  in  Vol.  iv.,  p.  480,  which  had  reference 
to  certain  objections  stated  by  the  creditors  of  a  bankrupt,  to 
his  application  for  his  discharge,  with  the  usual  concurrence. 
Since  that  report  was  published,  the  short-hand  writer's  notes 
of  the  full  speech  have  been  recovered,  as  below. 

Lord  Chancellor  Eldon  said : — 

"  My  Lords,* 

"  This  case  appears  to  me  to  be  of  great  importance,  and  to 
call  for  your  Lordships'  particular  attention  before  it  is  decided. 

"  My  Lords,  it  is  an  appeal  from  the  Court  of  Session  in  Scot- 
land, in  a  case  which  I  confess  I  read  with  some  degree  of  sur- 

*  From  Mr  BlanchariTs  short-hand  notes. 
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1803.        prise,  that  it  was  competent  (though  I  find  it  so),  for  the  appellants 
Marshall,  &c  to  **^ie  *ne  opinion  of  this  House  upon  the  question  which  has 
r.  been  submitted  for  its  consideration ;  it  is,  however,  I  believe  the 

8TEIN-       first  of  the  kind. 

"  My  Lords,  the  respondent  in  this  case,  is  a  gentleman  of  the 
name  of  Stein,  who  has  been  concerned  in  very  large  commercial 
transactions,  and  who  became  bankrupt  according  to  the  law  of 
Scotland,  in  February  1788.  The  petition  alleges  he  had  become 
bankrupt  as  long  back  as  1788,  and  that  in  the  course  of  the  time 
till  the  petition  was  presented,  five  dividends  had  been  paid,  and 
that  he  had  obtained  the  concurrence  of  four-fifths  of  his  creditors, 
both  in  number  and  value,  to  his  discharge.  By  the  Act  of  Par- 
liament (the  substance  of  which  I  shall  have  to  state  presently), 
the  concurrence  of  the  creditors  in  the  wish  of  the  bankrupt  to  be 
discharged,  is  of  no  avail,  until  there  has  been  a  judicial  proceed- 
ing in  the  Court  of  Session  had  upon  it,  which  proceeding  cannot 
take  place  till  the  expiration  of  three  months  from  the  day  on 
which  the  petition  is  presented ;  the  Court  are  then  to  judge  of 
the  principal  circumstances  mentioned  in  the  Act  of  Parliament, 
as  attaching  to  the  conduct  of  the  bankrupt ;  and  if  they  are  of 
opinion  that  he  has  conducted  himself  in  the  manner  in  which  the 
law  says  he  should,  to  entitle  him  to  the  benefit  of  that  Act,  they 
are  to  decide  that  he  has  so  conducted  himself,  and  he  is  there- 
after discharged  of  his  debts  as  to  his  personal  estate  and  effects ; 
if,  on  the  other  hand,  the  Court  is  of  opinion  that  his  conduct  has 
been  such  that  he  ought  not  to  have  his  discharge,  although  four- 
fifths  of  his  creditors  have  signed  his  certificate,  stating  they 
thought  he  ought  to  be  entitled  to  it,  they  dismiss  the  petition, 
and  he  remains  in  the  state  in  which  they  found  him  at  the  time 
the  petition  was  presented.  Your  Lordships  see  from  this  state- 
ment of  the  case,  first.  That  a  bankrupt  in  Scotland  cannot  be 
discharged  as  to  his  estate  and  effects,  without  the  consent  of  four- 
fifths  of  his  creditors ;  and,  in  the  next  place,  that  that  consent 
will  not  discharge  him,  unless  the  view  of  the  Court  of  Session 
has  been  judicially  thrown  over  the  transaction;  and  unless  that 
Court  shall  be  of  opinion  that  the  creditors  have  acted  properly 
towards  the  bankrupt,  in  endeavouring  to  give  him  his  discharge. 
Upon  this  occasion,  the  bankrupt  had  the  unanimous  concurrence 
of  the  Court  of  Session,  with  the  opinion  of  the  creditors,  who 
concurred  in  the  discharge. 

"  My  Lords,  I  conceive  according  to  a  general  principle,  that 
the  proceedings  of  the  Court  of  Session  are  open  to  the  review  of 
this  House,  unless  the  Act  of  Parliament,  which  has  given  the 
Court  of  Session  jurisdiction,  has  precluded  the  jurisdiction  of  this 
House.  I  am  apprehensive  it  cannot  be  denied  that  it  is  compe- 
tent to  appeal,  but  I  choose  to  mark  the  case,  because  I  cannot 
but  entertain  a  doubt  which  may  (if  it  shall  appear  to  be  well- 
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founded),  require  some  Consideration,  whether  this  jurisdiction  as        1803. 
to  bankruptcy,  should  not  be  made  final  in  the  Court  of  Session ;  77 

because  you  will  see,  if  a  creditor  for  16s.  for  instance,  and  I  v. 

mark  the  sum  (because  one  of  the  creditors  (Marshall)  has  been  8TKIIf- 
represented  to  be  a  creditor  for  16s.  only)  ;  if  after  a  bankrupt 
has  undergone  all  the  judicial  inquiry  of  the  Court  of  Session, 
which  has  concluded  in  an  unanimous  opinion  with  the  four-fifths  of 
his  creditors  who  had  previously  judged  he  had  done  right, — I  say, 
if  a  creditor  for  £5  or  £20,  can  bring  under  the  review  of  this 
House,  the  concurrence  of  the  creditors,  so  followed  by  the  decision 
of  the  Court  of  Session ;  in  such  a  case  (where  the  bankrupt  is 
friendless  and  pennyless),  your  Lordships  must  see  at  once  that 
he  had  better  submit ;  indeed  he  must  submit  to  the  attempt  to 
deprive  him  of  his  discharge,  whether  there  be  any  sound  reason 
for  it  or  not,  instead  of  coming  to  the  bar  to  support  his  claim  to 
that  discharge,  which  four-fifths  of  his  creditors,  and  the  unani- 
mous opinion  of  the  Court  of  Session,  have  declared  he  is  well 
entitled  to. 

"  My  Lords,  the  petition  which  was  originally  presented  to  the 
Court  of  Session,  was  a  petition  presented  by  the  bankrupt,  which 
stated  the  circumstances  of  a  sequestration  having  taken  place  of 
his  estates,  real  and  personal,  as  long  ago  as  the  28th  of  February 
1788.  It  mentioned,  after  stating  the  title  of  the  Statute,  that 
after  the  examination  of  the  bankrupt  had  taken  place,  and  after 
he  had  given  up  his  whole  estate,  the  funds  were  converted  into 
money,  and  that  five  dividends  were  made  among  the  creditors,  at 
different  periods,  the  last  on  the  28th  December  1797  ;  and  it  is  the 
law  in  Scotland  that  a  bankrupt  cannot  petition  for  his  discharge 
till  there  have  been  two  dividends. 

"  My  Lords,  it  appears  that  there  were  114  creditors  of  the 
bankrupt,  95  of  whom  concur  in  opinion  that  he  ought  to  receive 
his  discharge.  The  debts,  in  respect  of  which  the  114  creditors 
prove,  were  £163,073  ;  the  debts  upon  the  estate  were  £199,497, 
80  that  it  is  quite  clear  there  was  a  sufficient  number  of  creditors, 
both  in  number  and  value,  in  his  favour.  It  will  appear  to  your 
Lordships,  from  this  statement,  both  as  to  the  amount  and  the 
number  of  creditors,  that  this  person  must  have  been  a  very  con- 
siderable trader.  And  your  Lordships  will  advert,  that  where  it 
turns  out  that  a  debtor  does  owe  so  large  a  sum,  it  is  no  small 
proof,  that  before  and  since  his  bankruptcy,  he  has  conducted  him- 
self honestly,  that  he  has  so  large  a  proportion  of  the  creditors  in 
his  favour. 

"  My  Lords,  this  petition  having  been  presented  to  the  Court  of 
Session,  the  appellants,  under  an  Act  of  Parliament,  become  what 
they  call  objecting  creditors.  These  appellants  were  Mr  James 
Marshall,  who  stands  upon  the  proceedings  as  a  creditor  for  £24  ; 
and,  it  has  been  represented  at  your  Lordships'  bar,  that  this  debt 
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1803.        was  made  up  of  demands  consolidated  in*  the  person  of  Marshall, 
Marshall,  &c.  to  Jne  number  of  thirty,  which  is  16s.  each.     There  is  Mr  Telford, 
»•  who  represents  the  Stirling  Bank,  which  has  considerable  de- 

mands ;  there  are  Messrs  Campbell,  Thompson,  and  Company, 
which  includes  a  gentleman  of  the  name  of  William  Paterson,  who 
has  likewise  a  distinct  debt  in  his  own  person.  The  only  opposi- 
tion to  the  petition,  is  the  opposition  of  the  four  classes  of  creditors 
I  have  mentioned. 

"  My  Lords,  when  this  petition  was  presented  to  the  Court,  a 
question  arose  upon  the  Act  of  the  23d  of  his  present  Majesty,  by 
which  it  is  enacted,  that  it  shall  be  competent  to  four-fifths  in 
number  and  value  of  the  creditors  reckoned  as  before  (that  is, 
creditors  whose  debts  are  under  twenty  pounds,  being  reckoned  in 
the  value  but  not  in  the  number),  at  any  time  after  the  period  of 
the  second  dividend,  to  concur  with  the  bankrupt  in  a  petition  to 
the  Court  of  Session,  praying  that  he  may  be  held  as  finally  dis- 
charged of  all  his  debts  contracted  before  the  application  for 
sequestration,  so  far  as  the  same  may  affect  his  person  after  the 
date  of  the  discharge.  Your  Lordships  will  allow  me  to  observe, 
this  is  most  admirable,  compared  with  the  law  in  this  country. 
Your  Lordships  know  that  the  creditors  sign  the  certificate  in 
England,  and  the  certificate  is  advertised  in  the  "  London  Gazette," 
and  unless  some  creditor  happens  to  look  sharp,  it  comes  to  the 
Great  Seal,  as  having  been  duly  advertised  and  signed;  but  in 
Scotland  it  is  not  so ;  the  party  is  not  taken  by  surprise ;  he  signs 
the  concurrence,  he  concurs  in  the  petition,  and  the  Court  of 
Session  cannot  proceed  to  discuss  the  merits  of  that  application, 
till  the  petition  has  been  laid  before  the  Court  for  three  months, 
in  order  to  give  all  parties  an  opportunity  to  come  in  ;  so  that  it 
is  a  judicial  act,  instead  of  what  is  often  in  this  country,  the  act  of 
a  few  creditors,  assembled  over  brandy  and  water :    4  And  this 

*  petition  being  intimated  upon  the  wall,  and  in  the  two  Edin- 
4  burgh  newspapers  before  mentioned  (that  is  the  "  Caledonian 

*  Mercury  "  and  "  Edinburgh  Evening  Courant),"  the  Court  shall, 

*  at  the  distance  of  not  less  than  three  months  thereafter,  resume 
4  the  consideration  thereof,  and  if  no  objection  is  made,  they  shall 
4  pronounce  an  act  or  order  in  terms  of  the  prayer  of  the  petition ; 
4  and  if  appearance  is  made  by  any  of  the  creditors,  objecting  that 
4  the  discharge  ought  not  to  be  granted  on  account  of  the  bank- 
4  rupt's  not  having  made  a  fair  discovery  and  surrender  of  his 
4  estate,  or  that  he  has  refused  to  grant  a  disposition  to  the  trustee, 
4  as  ordered  by  the  Court,  or  has  wilfully  not  attended  the  diets  of 
4  examination,  or  has  been  guilty  of  any  collusion,  or  that  his 
4  bankruptcy  did  not  arise  from  innocent  misfortunes,  or  losses  in 
4  business,  but  from  culpable  or  undue  conduct,  the  Court  shall 
4  judge  of  these  objections  and  allow  a  proof  of  them,  if  it  is  thought 
4  necessary ;'  thus  leaving  a  good  deal  to  the  discretion  of  the 
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Court,  'and  shall  either  grant  or  refuse  the  discharge,  as  the         1803. 


*  nature  and  justice  of  the  case  may  require/     My  Lords,  it  does  MARgHALIj  &c 
not  stop  there,  for  all  these  precautions  being  taken  before  this  v. 
judicial  discharge  can  be  had,  the  bankrupt  is  to  take  an  oath        BTB,N- 
(which  is  inserted  in  the  Statute  for  the  purpose),  or  upon  com- 
mission, when  judgment  is  pronounced  in  his  favpur,  and  before 

the  Act  can  be  extracted,  « that  he  has  faithfully  complied  with  all 
'  the  requisites  of  the  Statute,  and  has  used  no  undue  influence, 
4  nor  had  recourse  to  any  compromise  with  his  creditors,  or  any  of 

*  them,  to  obtain  their  concurrence/ 

44  My  Lords,  before  I  state  the  grounds  upon  which  the  creditors 
objected,  your  Lordships  will  permit  me  to  state,  from  these  notes 
of  the  speeches  of  the  judges,  what  passed  in  the  Court  of  Session, 
which,  though  not  regularly  before  your  Lordships,  we  are  in  the 
habit  of  referring  to,  because  they  give  useful  information,  and  I 
humbly  concur  with  them,  that  some  of  these  appellants  are  ex- 
ceedingly reprehensible. 

44  My  Lords,  with  regard  to  the  Stirling  Banking  Company, 
it  is  alleged  in  these  papers,  and  I  need  not  tell  your  Lordships, 
who  are  in  the  habit  of  reading  papers  and  cases  that  come  from 
the  northern  part  of  this  island,  that  they  are  not  sparing  of  their 
allegations,  and  they  seldom  abstain  from  denying  circumstances 
if  they  can  do  it,  and  generally  say,  they  are  ready  to  support  their 
allegations  by  proof,  if  they  are  denied.  With  regard  to  the  Stirling 
Banking  Company,  it  is  stated,  that  at  a  meeting,  they  entered  into 
a  formal  resolution,  not  to  concur  in  the  discharge  of  the  bank- 
rupt without  a  consideration,  and  they  actually  specified  the  sum 
they  would  accept  of;  and  if  denied,  this  assertion  was  offered  to 
be  proved  by  sufficient  evidence.  There  was  no  occasion  to  prove 
it,  if  it  was  not  denied.  I  have  read  the  papers.from  the  beginning 
to  the  end,  and  cannot  see  this  fact  denied ;  and  with  regard  to  the 
next  class,  Campbell,  Thomson,  and  Company,  which  includes  Mr 
Paterson,  as  far  as  he  is  concerned,  with  regard  to  that  part  of 
his  debt,  they  write  a  letter  in  these  terms  : — *  Dear  Sir, — Some 
4  time  ago  a  proposal  was  made  to  Campbell,  Thomson,  and  Com- 

*  paiiy,  and  the  Stirling  Bank*  (this  is  an  allegation  contained  in  a 

*  subsequent  paper),  4  for  their  concurrence  to  Mr  Stein's  discharge, 

*  and  a  composition  of  2s.  6d.  per  pound  was  offered'  (this  is  a 
fact  which  they  state,  but  which  is  denied  on  the  other  hand),  4  the 

*  Company,  I  believe,  wished  5s.,  but  when  it  was  mentioned  to 
4  me'  (and  that  is  Mr  John  Campbell,  whom  I  understand  to  be 
the  man  of  business),  *  I  recommended  them  to  accept  the  offer ; 

*  no  person,  however,  appeared,  although  I  have  understood,  not 

*  long  ago,  that  some  steps  of  the  kind  were  on  foot ;  I  know  the 
4  Company  will  not  give  their  concurrence  gratis,  but  if  the  offer 
4  of  2s.  6d.  per  pound  is  renewed,  I  shall  do  my  endeavour,  to  get 
4  the  partners  to  agree.' 
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180&  <  Now,  my  Lords,  I  have  had  frequent  occasion,  since  I  have 


mabshall  &c.  ^e^  tne  imPortant  place  I  do,  to  look  at  these  transactions.    It 
».  has  become  the  practice,  in  our  part  of  this  island  (at  least  it  is 

not  a  very  uncommon  thing),  for  a  man  to  say  to  a  bankrupt,  if 
he  has  behaved  well,  and  is  the  bankrupt  of  misfortune,  through 
which  he  is  entitled  to  the  protection  of  the  law ;  I  say  it  has 
become  not  very  unusual  when  he  has  got  near  four-fifths  in  num- 
ber and  value,  for  the  creditors  to  say,  '  If  you  mean  to  have  me, 
'  you  must  give  me  something  for  my  concurrence.'    The  bankrupt 
'  stands  out  and  says,  '  That  will  not  do,  you  know  the  situation 
'  in  which  I  stand;  you  ought  to  have  some  compassion,  but  I  want 
'  to  get  four-fifths  in  number  and  value,  and  rather  than  miss  it, 
'  I  will  do  it.'     Perhaps  some  other  creditor  wants  to  have  some 
money  for  his  consent,  and  though  the  bankrupt  knows  his  con- 
sent is  worth  nothing,  yet  he  knows  his  dissent  may  create  a  great 
deal  of  confusion ;  the  creditor  presents  a  petition,  stating  his  own 
allegations,  and  filled  with  all  that  ingenuity  can  put  upon  paper  for 
him ;  and,  I  dare  say,  very  often,  my  learned  and  noble  friend,  who 
sits  near  me,  knows  that,  after  reading  them  with  a  view  to  do 
justice  to  the  creditors,  and  to  take  care  that  the  bankrupt  should 
have  the  benefit  of  the  laws  of  the  country,  the  consequence  often 
has  been,  though  the  bankrupt  has  had  four-fifths  of  his  creditors  in 
number  and  value  unimpeachable,  that  he  has  been  obliged  to  buy 
off  other  creditors,  rather  than  experience  the  misery  which  attends 
the  hearing  a  petition.     Since  I  have  had  the  honour  of  succeed- 
ing to  the  office  I  now  unworthily  fill,  I  have  made  it  a  rule,  that 
the  petition,  if  once  tabled,  shall  be  heard,  in  order  that  the  Court 
may  judge  of  it. 

"  My  Lords,  in  the  present  case,  Mr  Inglis  answered  this  letter 
of  Mr  Campbell ;  and  in  that  answer  he  suggests,  that  the  family 
of  Mr  Stein  knew  nothing  of  this  offer  of  2s  6d.  in  the  pound ; 
and  there  the  correspondence  ended.  It  is  quite  clear,  taking  it 
to  be  true,  that  they  offered  2s.  6d.  in  the  pound,  the  matter  does 
not  go  on ;  for  the  creditors  say,  we  will  not  consent.  On  the 
other  hand,  it  appears  to  be  a  dispute,  whether  it  shall  be  2s.  6d. 
or  5s.  With  regard  to  Mr  Paterson,  there  is  no  allegation,  and, 
of  course,  no  proof  in  the  proceedings,  that  he,  with  regard  to  his 
distinct  debt,  was  dealing  for  a  corrupt  consideration.  But  Mr 
Paterson  is  a  member  of  that  Company  who  is  so  dealing ;  and, 
therefore,  the  motive  which  might  be  taken  to  influence  the  part- 
nership, might  have  some  influence  upon  his  conduct,  with  regard 
to  the  debt  in  his  own  person. 

"  My  Lords,  with  regard  to  Mr  Marshall,  he  represents  the  sum 
of  £24 ;  that  £24  being  made  up  of  thirty  debts,  his  own  debt 
amounting  originally  to  16s.  When  this  came  before  the  Court, 
your  Lordships  observe,  their  duty  was  to  be  satisfied  that  there 
were  four-fifths  of  the  creditors  in  number  and  value- ;  those  under 
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£20  being  reckoned  in  value,  but  not  in  number,  and  that  they        1803. 

concurred.     They  were  also  to  hear  the  objecting  creditors ;  and  ~ 

if  they  could  be  satisfied  by  the  objecting  creditors,  that  the  bank-  ».   ' 

rupt  had  not  made  a  fair  discovery  and  surrender  of  the  estate  ;        stein. 

that  he  had  refused  to  grant  a  disposition  to  the  trustee ;  had 

wilfully  not  attended  at  the  periods  of  the  statutory  examinations ; 

had  been  guilty  of  any  collusion,  or  that  the  bankruptcy  did  not 

arise  from  any  misfortunes  or  losses  in  business,  but  from  culpable 

or  undue  conduct,  they  were  to  judge  of  those  objections,  and 

allow  a  proof  of  them,  if  necessary,  and  either  grant  or  refuse 

the  discharge,  as  the  nature  and  the  justice  of  the  case  should 

require. 

"  My  Lords,  the  first  objection  made  by  the  objecting  creditor 
was  this,  that  the  Court  could  not  grant  this  petitioner's  discharge 
in  consequence  of  the  bankrupt  having  retired  to  a  foreign  country. 
Your  Lordships  observe,  in  the  terms  of  the  Act  of  Parliament, 
the  bankrupt  is  to  take  an  oath  before  the  Court,  or  upon  com- 
mission, which  last  words  are  inserted  in  the  Act  of  Parliament, 
expressly  with  reference  to  the  case  of  absence  (that,  though  the 
bankrupt  might  be  absent,  he  might  have  duly  observed  all  that 
was  required  by  the  Act);  and  it  was  accordingly  decided  by  the. 
Court  of  Session,  that  it  was  not  necessary  for  the  bankrupt  to  be 
in  this  country.  The  bankruptcy  took  place  in  1788;  all  the 
requisites  have  been  complied  with ;  the  parties  were  in  possession 
of  all  the  books  and  papers ;  therefore,  how  can  it  be  necessary  to 
the  question,  whether  a  man  shall  be  discharged  or  not,  that  he 
shall  be  personally  present  at  the  time  that  the  question  is  dis- 
cussed in  the  Court  1 

"  My  Lords,  the  next  objection  was  this,  that  several  of  the 
persons  stated  had  not  concurred  in  the  discharge  ;  and  I  observed 
the  learned  counsel  fell  into  expressions  which  belong  rather  to 
the  proceedings  in  bankruptcy  here  than  in  Scotland ;  and  the 
objection  is,  that  it  had  not  been  proved  that  the  persons  who 
signed  the  concurrence,  were  vested  with  sufficient  powers  from 
creditors.  With  reference  to  that,  your  Lordships  will  see  what 
the  mode  of  proceeding  is  in  Scotland.  The  Court  of  Session 
require  the  creditors  to  sign  what  is  called  a  deed  of  concurrence, 
and  the  deed  of  concurrence,  in  this  case,  is  signed  by  those  persons 
who  had  acted  as  the  attorneys  of  the  creditors  throughout  the 
proceedings,  in  1788.  The  application  is  the  application  to  the 
Court  of  Session ;  and  if  application  is  made  to  that  Court  by  the 
bankrupt,  and  by  counsel  for  the  creditors,  stating  to  that  Court 
they  appear  for  the  creditors,  is  not  that  ground  enough  for  that 
Court  to  proceed  upon  ?  And  you  cannot  state  a  case  more 
vexatious  than  that  of  bringing  an  appeal  from  the  Court  of 
Session  up  to  this  House,  in  a  case  of  bankruptcy,  where,  ninety- 
nine  times  out  of  a  hundred,  the  bankrupt  would  be  unable  to 
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1808.         defend  himself  in  point  of  expense;  and  out  of  those  ninety-five 
Marshall,  &oi  cre(litor8  in  this  case,  the  counsel  at  the  Bar  have  not  been  able 
v  to  state  to  your  Lordships  the  name  of  any  one  creditor,  who  has 

not  agreed  to  the  discharge,  in  the  manner  I  have  stated. 

"  My  Lords,  the  next  objection  is,  as  to  the   conduct  of  the 
bankrupt. 

"  My  Lords,  there  seems  to  have  been  a  great  deal  of  dispute  in 
the  Court  below,  what  was  the  situation  in  which  the  bankrupt 
stood,  with  reference  to  the  demands  which  the  creditors  could 
make  upon  him  in  the  Court  of  Session.     The  bankrupt  had  be- 
come such ;  he  had  undergone  extraordinary  difficulties ;  he  had 
given  up  all  his  property,  which  had  been  applied  to  pay  his  debts 
(though  it  is  but  fair  to  say  it  made  but  a  small  part  of  his  debts) ; 
after  proceedings  had  been  had  from   1788  to    1802,    and  the 
number  of  creditors  I  before  specified  had  agreed  to  concur  in  the 
application  to  the  Court  of  Session ;  in  other  words,  saying,  we 
are  four-fifths  of  the  creditors  in  number  and  value,  and  agree, 
that  before  the  bankruptcy,   and   since,   the  bankrupt  did  not 
demean  himself  dishonestly ;  and  although  the  objecting  creditors 
have  not  shown  any  instance  of  misconduct,  yet  they  say,  we  call 
on  you  (the  bankrupt)  to  give  an  account  of  all  your  transactions, 
and  to  make  out  to  the  Court  of  Session  that  you  have  acted  as 
properly  as  your  creditors  say  you  have.     But  that  is  not  the 
proper  mode  of  proceeding.     The  bankrupt  has  had  the  testimony 
of  the  Court  of  Session  that  he  had  acted  properly ;  and  after  a 
vast  deal  of  representation,  attended  with  a  great  deal  of  expense, 
with  reference  to  what  had  been  the  conduct  of  that  gentleman 
before  he  became  bankrupt,  speaking  with  those  morals  I  have 
got  into  my  head,  and  infected  with  that  sort  of  feeling  which  I 
possess,  I  do  confess,  I  do  not  think  the  conduct  of  a  man,  who 
has  been  going  on  speculating  with  his  own  money,  and  the  money 
of  others,  till  he  gets  himself  involved  in  a  bankruptcy,  and  with 
him  fifty  other  persons, — I  confess,  I  do  not  think  all  the  trans- 
actions about  accommodation  bills  (which  I  wish  never  had  been 
heard  of),  for  they  are  frauds  unquestionably  on  the  law ;  and 
how  it  has  ever  happened  that  they  have  been  endured,  expressing 
on*  the  face  of  them  that  they  are  given  for  value  received,  when  in 
fact,  they  are  of  no  real  value,  does  seem  to  be  a  whimsical  thing, 
and  has  done  a  great  deal  of  mischief  in  this  country  ;   for  it  often 
turns  out  that  a  man  has  no  effects,  after  putting  his  hand  to  them. 
But,  on  the  other  hand,  I  do  not  know  how  it  is  to  be  remedied, 
without  subverting  the  system  of  our  bankrupt  laws,  and  the 
bankrupt  laws  of  Scotland,  because  he  has  been  doing  that  which 
honourable  men  upon  change  are  constantly  doing ;  and  because 
he  has  been  speculating  to  raise  himself  into  opulence,  or  endea- 
vouring, by  speculation,  to  relieve  himself  from  difficulties,  and 
avoid  penury  and  ruin. 
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"  My  Lords,  the  next  objection  made  in  the  Court  below,  was,         1808. 
that  the  bankrupt  had  been  himself  buying  the  concurrence  of  his  MABgHiU.  ^7 
creditors.     With  reference  to  that,  the  Court  of  Session  were  of  v 

opinion  that  he  had  not  done  so,  and  gave  them  leave  to  conde- 
scend upon  particulars ;  and,  when  they  did  so,  the  Court  of 
Session  were  of  opinion,  the  condescendence  they  put  in  did  not 
contain  sufficient  grounds  of  complaint,  and  your  Lordships,  upon 
reading  the  papers,  will  agree  with  that  opinion.  It  appears  to 
me,  this  is  an  appeal  dictated  upon  corrupt  motives,  and  brought 
forward  by  persons  who  have  been  dealing  corruptly ;  and  every 
case  which  is  brought  under  such  circumstances,  is  to  be  looked  at 
with  great  jealousy  and  suspicion.  I  say  it  is  wise  and  proper  to 
do  so.  In  addition  to  that,  your  Lordships  will  allow  me  to  say, 
that  although  this  jurisdiction  does  exist,  and  that  it  is  competent 
for  Mr  Marshall,  or  any  other  person,  who  has  a  debt  of  16s.,  to 
draw  a  bankrupt  here,  even  when  it  is  an  appeal  from  the  unani- 
mous decision  of  the  Court  of  Session,  under  such  circumstances 
as  appear  in  this  case,  it  is  grave  matter  for  your  Lordships'  con- 
sideration, whether  such  right  of  appeal  should  continue.  It  is 
particularly  so  in  the  case  of  a  bankrupt,  under  all  the  disad- 
vantages I  have  alluded  to  ;  and,  therefore,  in  a  case  where  there 
are  creditors,  in  number  and  value,  enough  to  give  a  sanction 
for  the  certificate,  and  the  bankrupt  has  complied  with  every 
requisite  imposed  upon  him — in  a  case  where  the  acts  have  come 
under  the  review  of  the  Court  of  Session,  and  that  Court  has 
unanimously  been  of  opinion  that  the  bankrupt  ought  to  have  his 
certificate — in  a  case  where  there  is  suspicion  that  the  objecting 
creditors  have  been  dealing,  not  for  the  justice  of  the  country,  to 
withhold  the  certificate,  but  that  they  have  been  dealing  for  the 
proportion  of  dividend  they  ought  to  have ;  in  such  a  case  as  that, 
it  is  not  too  much  to  say,  that  a  bankrupt  who  is  brought  here  by 
appeal  from  the  Court  of  Session  in  Scotland,  and  who  receives 
the  confirmation  of  your  Lordships,  should  come  here  without 
being  put  to  any  expense ;  and,  under  such  circumstances,  unless 
your  Lordships  should  be  of  opinion  that  the  case  made  out  by  the 
appellants  at  the  bar,  calls  for  the  reversal  of  the  decision  of  the 
Court  below  (for  which,  it  appears  to  me,  there  is  no  ground),  I 
conceive  that  decision  should  be  affirmed  with  £150  costs." 


Samuel  Stirling,  and  Others,  .  Appellants ;  182L 

Robert  Forrester,  Esq.,  Treasurer  to  the  \  BTIB  i. ' 

Governor  and  Company  of  the  Bank  of  >   Respondents.      ¥0ftBJE8TBE* 
Scotland,  ) 

VOL.  VI.  3  P 
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1MV  House  of  Lords,  19th  March  1821. 

STIRLING,  &C. 


FORRESTER. 


Cautioner — Discharge  of. 

This  case  is  reported  in  Mr  Shaw's  Appeal  Cases,  vol.  i., 
p.  37.  It  had  reference  to  the  question  whether  sureties  who 
had  guaranteed  the  payment  of  bills,  were  liberated  from 
their  cautionary  obligation  by  the  creditor  taking  other  bills 
from  the  debtor,  and  giving  up  those  they  had  guaranteed, 
and  where  it  was  held  that  one  of  the  cautioners,  whose  con- 
sent had  not  been  obtained  to  this,  was  discharged. 

The  Lord  Chancellor  said, 
"My  Lords,* 

u  There  is  another  case  argued  before  your  Lordships,  and  ex- 
tremely well  argued,  I  mean  the  case  of  Stirling  and  Others,  v. 
Forrester.  On  looking  through  all  the  circumstances  of  that 
case,  and  giving  the  best  attention  I  have  been  able  to  give,  to 
what  I  take  to  be  the  doctrine  of  the  law  of  England,  which 
certainly  also  is  the  doctrine  of  the  law  of  Scotland,  as  to  the 
acts  of  the  principal  creditor  towards  a  surety,  and  likewise  with 
respect  to  the  acts  of  sureties  as  among  themselves,  it  does  appear 
to  me,  as  at  present  advised,  that  the  judgment  which  has  been 
given  in  the  Court  below,  cannot  stand  in  all  its  parts.  It  will, 
however,  be  necessary,  or  at  least  expedient,  that  the  House,  in 
framing  its  decree,  should  be  extremely  cautious  and  careful  with 
respect  to  the  doctrines  it  shall  state,  as  doctrines  to  govern  cases 
of  this  kind.  It  has  seemed  to  me,  therefore,  to  be  necessary,  in 
using  that  caution,  to  request  that  before  this  judgment  be  given, 
the  agents  on  each  side  being  furnished  with  a  copy  of  the  paper 
which  I  now  have  in  my  hand,  should  give  an  answer  when  they 
are  able  to  do  it  (probably  in  the  course  of  two  days),  to  the  fol- 
lowing inquiries, — What  has  become  of  the  several  bills  drawn  by 
James  and  George  Spence  upon  and  accepted  by  David  Paterson, 
by  Tod  and  Company,  and  Robertson  and  Stein  respectively,  and 
Whether  these  bills  respectively,  have  been  proved  against  the 
estates  of  all  the  several  parties,  to  those  bills  or  any,  and  which 
of  them  and  by  whom  they  have  been  proved,  and  what  dividends 
have  been  received  on  each  and  every  of  those  bills  from  the 
several  estates,  of  James  and  George  Spence,  David  Paterson, 
Tod  and  Company,  and  Robertson  and  Stein  respectively,  besides 
those  which  are  expressed  and  mentioned  in  the  account  that  is 
delivered,  and  by  whom  and  in  what  state  the  proof  on  those  bills 

*  From  Mr  Gurney's  short-hand  notes. 
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stand,  and  particularly  who  is  or  are  now  entitled  to  receive  the 
dividends  thereon,  if  any  future  dividends  of  those  estates  should 
be  made?  My  Lords,  having  the  result  of  these  inquiries,  if  a 
satisfactory  result,  we  shall  be  able,  probably,  to  give  a  more 
satisfactory  judgment;  if  not  a  satisfactory  result,  I  will  then  take 
the  liberty  to  propose  to  your  Lordships  such  a  judgment  as,  under 
the  circumstances  under  which  we  may  be  placed,  may  best  meet 
the  case.  The  question  is  certainly  an  extremely  important  one, 
as  affecting  co-sureties  in  Scotland,  and  I  should  hope,  therefore, 
your  Lordships  will  not  think  it  improper  that  I  should  ask  for 
answers  to  these  inquiries  before  we  proceed  to  judgment  I  had 
better,  perhaps,  adjourn  it  to  Friday,  or  to  this  day  week." 


1821. 

STIRLING,  &0. 

V. 

FORRESTER. 


Sib  James  Montgomery,  Bart.,  and  Others,    Appellants ; 

Walter  Francis,  Duke  of  Buccleuch 

and  Queensberry,  and  Others,  .         Respondents. 

and 

John  Hyslop,       ....        Appellant; 

Respondents. 


Walter  Francis,  Duke  of  Buccleuch 
and  Queensberry,  and  Others, 


1821. 


MOHTGOMEBT, 

&0. 

V, 

THE  DUKE  Of 

BUCCLEUCH, 

&C, 

AMD 

HT8LOP 

V. 

THE  DUKE  OV 

BUCCLEUCH, 


House  of  Lords,  29th  June  1821. 

Entail — Lease — Purgation  of  Irritancy. 

These  appeals  had  reference  to  the  Queensberry  leases  which 
in  the  former  appeals  (vide  ante}  p.  520  et  540)  were  found  to 
be  beyond  the  powers  of  the  heir  of  entail.  On  the  case 
going  back  to  the  Court  of  Session,  the  executors  contended 
that,  supposing  the  leases  to  be  a  contravention  of  the  entail, 
yet  it  was  competent  for  them  and  the  tenants  to  purge  the 
irritancy,  but  the  Court,  25th  February  and  6th  July  1820, 
refused  purgation  of  the  irritancy  ;  stating  that  as  the  Duke 
was  now  dead,  no  contravention  or  forfeiture  could  be  declared 
against  him.     Vide  Shaw's  Appeal  Cases,  Vol.  i.,  p.  59. 

The  Lord  Chancellor  (Eldon)  said, 

"  My  Lords,* 

"  In  these  two  causes,  on  account  of  the  many  interests  involved 


*  From  Mr  Gurnets  short-hand  notes. 
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1821.        in  them,  and  the  magnitude  of  the  questions  in  point  of  value*  it 


Montgomery    was  nece8sai7  to  consider  them  very  maturely,  and  it  has  till  now 
&o.         been  quite  impossible  to  give  that  full  consideration  which  was 

V. 
THE  DUKE  OF    Pr°Per« 

boccledoh,        "  The  substance  of  the  question  under  these  two  appeals  is,  that 
and         the  Court  of  Session  has  denied  the  application  of  the  doctrine  of 
hyslop       purgation  to  the  leases  in  dispute. 
thb  duke  of       "  Where  a  reversal  of  a  judgment  is  moved  in  this  house,  it  has 
BUC(&c.UCH,    keen  U8ual  to  state  ^e  grounds  upon  which  such  reversal  is  pro- 
posed to  be  made ;  but  where  an  affirmance  is  moved,  it  has  not 
generally  been  the  practice  to  state  the  reasons  for  such  affirmance. 
"  After  a  most  painful  and  anxious  attention  to  the  printed  papers 
in  these  causes,  to  the  arguments  at  the  bar,  which  were  most 
able  and  ingenious,  and  to  all  that  could  be  urged  in  any  way, 
and  after  having  carefully  looked  at  all  the  authorities  referred  to, 
having  looked  back  to  the  summons,  and  recollecting  what  passed 
formerly  in  these  cases  in  your  Lordships'  House,  with  every  feel- 
ing for  the  parties  interested,  I  cannot  refrain  from  stating  that 
I  do  not  see  cause  to  reverse  the  interlocutor  pronounced  by  the 
Court  of  Session." 

Lord  Redesdale. — "My  Lords,  I  am  under  great  difficult/ 
to  conceive  how  the  questions  which  have  been  raised  in  these 
cases  could  be  raised.  I  have  looked  carefully  into  all  the  papers, 
but  I  cannot  see  any  sufficient  grounds  to  alter  the  decision  of  the 
Court  of  Session." 

(Judgment  of  affirmance  would  then  have  been  given,  but 
there  were  not  Peers  enough  to  make  a  House  without 
Lord  Montague,  who  was  a  party.  The  Lords,  there- 
fore, adjourned  moving  the  judgment  till  Monday). 


1822.       The  Duke  of  Roxbukghe,  .  .    Appellant; 

bHoEXbSroh°eF  Lieut-General  Ker,  .  .  .     Respondent. 

***•  House  of  Lords,  3d,  17th  and  24th  May  1822. 

Bastardy—  Sasine — Ees  Judicata — Proof  op  Illegitimacy— 
Marriage  of  Adulterer  with  Adulteress. 

In  this  case  several  important  questions  occurred,  as,  1st, 
Whether  an  action  which  was,  at  the  request  of  the  pursuer, 
sought  to  be  withdrawn  after  defences  were  lodged,  and  the 
Court,  of  consent,  allowed  him  to  withdraw  it,  and  at  sametime 
assoilzied  the  defender,  was  to  be  held  a  res  judicata  in  the 
new   action   brought?     2d,   Whether,  where  a  predecessor 
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of  the  Roxburghe  family  who  had  committed  adultery,  and        1822. 
afterwards  married  the  party  with  whom  it  was  committed,  THE  DnKE  OF 
that  marriage  was  lawful,  and  the  issue  of  it   entitled  to  boxburuhb 
inherit?     3d,  Whether  a  cadet  of  the  family  against  whom        kb'r. 
bastardy  was  alleged,  was  to  be  deemed  as  such,  after  an 
interval  of  so  many  years,  during  which  the  family  dealt  with 
him  in  their  deeds  and  settlements,  and  otherwise,  as  a  lawful 
born  son,  upon  the  discovery  de  recenti  of  a  sasine  describing 
him  as  a  jilius  carnalis  t    4th,  Whether  these  words,  jilius 
carnalis,  were  to  be  taken  and  received  as  proving  per  se  his 
bastardy,  and  whether  they  were  so  interpreted  in  the  law  of 
Scotland,  by  long  usage,  although  capable  of  a  different  in- 
terpretation in  the  language  from  which  they  were  borrowed. 
5th,  Whether  the  pursuer  had  a  title  to  pursue. —  Vide  Shaw's 
Appeal  Cases,  Vol.  i.,  p.  157. 

The  Lord  Chancellor  (Eldon)  said, 
"  My  Lords,* 

"  I  feel  a  conviction  that  your  Lordships  would  consider  me  rash, 
were  I  to  propose  that  you  should  proceed  to  judgment  in  this 
very  difficult  and  important  case,  which  has  occupied  five  days  in 
the  argument,  upon  any  grounds  that  I  could  at  present  offer  to 
your  consideration. 

"  This  cause  contains  many  different  points.  First,  There  is  a 
question  upon  the  summons.  Speaking  as  an  English  lawyer,  I 
may  say,  that  it  is  extremely  vague,  and  does  not  contain  sufficient 
allegations.  The  addition  of  a  few  words  would  have  removed 
this  objection.  When  I  find,  however,  that  the  Attorney-General 
does  not  admit  that  his  client  has  no  title  to  pursue;  and  that  on 
the  other  side,  it  is  contemplated  that  he  has  a  good  title,  I  must 
hesitate  in  forming  a  contrary  opinion.  But  I  may  say,  that  if 
it  shall  be  found  necessary  to  remit  this  cause,  I  should  be  inclined 
to  include  this  point  in  any  remit. 

"  There  is  another  point  which  must  be  dealt  with  by  us,  namely, 
whether  we  can  now  go  into  all  the  points  which  we  have  heard 
stated  to  us  ;  or,  if  we  are  prevented  from  entering  into  them  by  Res  Judicata. 
the  res  judicata  of  a  former  judgment. 

"  Upon  this  nothing  has  been  stated  in  argument  here ;  but  this 
appears  to  have  been  much  relied  on  by  the  Judges  in  the  Court 
below.  Lord  Roberston  was  of  opinion  that  there  was  a  res 
judicata  here.  Lord  Glenlee  does  not  coincide  in  this,  but  has 
difficulty  on  the  point  of  noviter  repertum.  Lord  Craigie  thinks 
there  was  a  res  judicata.     Lord  Bannatyne  is  of  a  contrary  opinion. 

*  Taken  by  Mr  Robertson. 
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words  "/Mug 
carnalis." 


Import  of 
these  words. 


How  that  im- 
port was  to  be 
ascertained. 


The  Lord  Justice-Clerk  again  inclines  to  the  opinion  of  res  judicata. 
Thus  four  out  of  five  of  the  judges  appear  to  favour  the  opinion 
of  res  judicata. 

"  On  the  point  of  noviter  repertum,  treating  this  as  a  question  of 
Scots  law,  I  should  say  that  if  there  be  a  res  judicata  here,  it 
would  be  difficult  to  get  rid  of  this  by  an  allegation  that  this  in- 
strument of  sasine,  which  was  always  in  the  possession  of  the 
pursuer,  could  be  held  as  noviter  repertum.  But  this  matter  is 
involved  in  another  question,  namely,  Whether  the  former  action 
was  not  withdrawn  in  such  a  way  as  to  preclude  the  giving  the 
character  of  res  judicata  to  the  former  decree. 

"  Another  point  occurs  with  regard  to  the  meaning  of  the  word 
earldom  in  the  summons.  Heading  this  as  an  ignorant  man  would 
read  it,  the  word  would  be  held  to  mean  the  Peerage  ;  but  in  this 
jurisdiction  the  peerage  is  not  to  be  dealt  with.    4 

"  I  have  no  conception  that  the  judges  of  the  Court  of  Session 
meant  in  any  way  to  deal  with  the  Peerage  in  this  case.  Whether 
or  not  it  will  be  necessary  to  take  any  notice  of  this,  I  do  not  say 
at  present.  But  when  we  come  to  decide  this  case,  it  will  not  be 
duly  considered,  if  we  do  not  at  same  time  keep  in  mind  that 
while  we  are  deciding  only  as  to  the  estate,  still,  from  the  nature 
of  the  evidence,  it  will  be  very  difficult  to  prevent  the  right  of 
succession  in  this  title  from  being  affected  in  some  way  by  our 
decision. 

"  Whatever  is  done  as  to  this,  it  must  be  clearly  and  distinctly 
understood,  that  nothing  that  we  do  in  this  case  is  to  decide  any- 
thing in  regard  to  the  Peerage. 

"  There  are  other  three  points,  1st,  The  question  upon  the  sasine 
of  1499 ;  and  it  appears  to  me  that  that  sasine,  On  certain  prin- 
ciples, whether  the  charter  be  produced  or  not,  may  be  held  as 
evidence  that  Mark  Ker  was  termed  "jilius  carnalis"  of  Walter 
Ker. 

"  What  was  the  meaning  of  this  term,  is  a  more  difficult  point 
The  Court  has  thought  that  this  was  an  ambiguous  term,  and  has 
held  that  unless  it  could  be  shown  that  the  term  had  a  fixed 
sense,  its  meaning  here  must  be  decided  upon  other  circumstances. 

"  I  put  a  case  to  the  Attorney-General  upon  this  subject.  Sup- 
posing this  word  to  have  occurred  in  this  deed  only  after  it  had 
received  an  interpretation  in  the  civil  law  writers  which  have 
been  stated  to  us,  must  it  not  have  been  held  that  the  meaning 
was,  as  these  writers  had  laid  down  ?  It  is  true  there  might  have 
been  a  subsequent  usage  to  alter  this. 

"  If  the  expression  be  ambiguous,  we  must  let  in  evidence  of  all 
kinds  to  show  its  meaning ;  the  reputation  of  this  person  in  his 
family  ;  other  instruments  in  which  the  same  expression  occurred, 
and  great  variety  of  topics,  which  were  stated  at  the  bar,  and 
many  more  which  might  be  suggested. 
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"  It  becomes  a  question  of  evidence  at  last.     And  when  we         1822. 
are  called  on  to  say  on  whom  the  burden  of  proof  lies,  I  have  not  ~~~       I~T7 
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much  difficulty  as  to  this;  deciding  here  as  a  judge  of  the  Court   roxbubohb 
of  Session,  or  as  a  juryman,  I  conceive,  I  must  decide  upon  the         KJH> 
facts  appearing  before  me.     These  facts  it  will  be  necessary  for  a 
person  to  weigh  calmly  in  his  closet,  before  being  ready  to  decide 
thereon. 

"  If  we  shall  come  to  the  conclusion,  that  this  saeine  proves 
Mark  Ker  to  have  been  a  bastard,  then  we  shall  get  to  an  end  of 
the  cause,  but  if  not,  then  we  shall  have  two  other  questions  to 
consider. 

"  One  of  these  is,  Whether  John  Ker,  the  son  of  Sir  John  Ker, 
was  legitimate  or  not  ?  Certain  of  the  facts  on  which  this  question 
depends  are  not  in  dispute;  Sir  John  Ker,  the  father,  was  divorced 
from  his  lady,  for  adultery  with  the  wife  of  a  certain  gentleman  ; 
and  this  gentleman  having  also  divorced  his  wife,  the  adulterous 
persons  afterwards  intermarried. 

"  It  is  said  that  this  was  an  unlawful  marriage  in  this  sense, 
that  it  was  null  and  void  ab  initio.  If  unlawful  in  any  other  sense, 
it  might  not  affect  the  legitimacy  of  the  issue. 

"  This  question  depends  on  the  canon  law,  the  civil  law,  the 
decretals  of  the  popes  (which,  I  see,  it  was  the  fashion  to  abuse), 
but  more  especially  on  the  Act  of  Parliament  of  Scotland  of  1592. 
If  this  was  an  unlawful  marriage  as  being  null  and  void,  then 
nothing  else  will  remain  for  discussion ;  but,  if  otherwise,  there 
will  be  a  question,  if  John  Ker,  the  son,  was  to  be  held  a  lawful 
son  of  the  marriage,  or  not.  If  the  marriage  was  lawful,  I  think 
it  will  be  extremely  difficult  to  hold  in  regard  to  this  person,  con- 
sidering all  the  documents  which  are  before  us,  that  he  was  an 
unlawful  son. 

"  As  I  have  said,  it  will  be  necessary  to  consider  all  the  matters 
fairly  and  calmly.  I  trust  I  have  not  troubled  your  Lordships  at 
present  too  much  at  length.  When  we  are  ready  to  proceed, 
further  notice  of  this  will  be  given  to  the  agents  on  both  sides/' 

Case  Resumed  17 th  May  1822. 

The  Lord  Chancellor  (Eldon)  said 

"  My  Lords,* 

"  This  case,  which  is  between  James,  Duke  of  Roxburghe,  and 
Lieutenant-General  Walter  Ker,  comes  before  the  House  upon 
two  appeals,  in  each  of  which  James,  Duke  of  Roxburghe  was  the 
appellant,  and  Lieutenant-General  Ker  was  the  respondent.  Upon 
the  first  of  these  appeals  very  little  was  stated  at  your  Lordships' 
bar ;  and  I  shall  have  occasion  to  mention  what  the  substance  of 
that   appeal  was,   and  then  I  shall  represent  the  substance  of 

*  From  Mr  Gumey's  short  hand  notes. 
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1822.  the  second  appeal,  and  what  is  the  view  I  take  of  this  case.  I 
the  duke  op  k^™  *  snaN  entirely  act  within  your  Lordships'  rules,  which  in 
roxburghe  some  instances  may  make  it  more  prudent  and  discreet,  and  a 
kbr.  better  judicial  mode  of  proceeding,  if  I  were  simply  to  state  in 
one  word  my  opinion  of  the  case  ;  but  I  do  not  think  I  can  do 
justice  to  a  case  of  this  sort,  without  calling  a  very  short  portion  of 
these  proceedings  to  your  Lordships'  attention. 
Describes  the  "  My  Lords,  you  will  find,  from  what  is  stated  in  the  case  of 
oahr^r68  the  re8Pondent>  that  uPon  tne  death  of  William,  Duke  of  Box- 
burghe,  in  1805,  Lieut.-General  Ker,  as  your  Lordships  well 
recollect,  laid  claim  to  the  honours  of  that  family  in  a  competition 
that  took  place  at  your  Lordships'  bar,  for  nearly  the  whole  of 
one  session.  It  was  opposed,  and  ultimately  successfully  opposed, 
by  the  appellant,  the  Duke  of  Roxburghe.  The  appellant  was 
descended  from  one  of  the  grand-daughters  of  Robert,  first  Earl 
of  Roxburghe,  who  died  in  1650.  The  respondent  claimed  in 
the  character  of  heir  male  of  the  Earl  and  of  Harry,  Lord  Ker, 
his  son.  Sometime  before  the  death  of  William,  Duke  of  Rox- 
burghe, the  respondent,  in  order  to  establish  his  title  to  insist  for 
the  registration  of  the  entails  of  the  Roxburghe  estates,  had  been 
served  heir  male  of  Robert,  first  Earl  of  Roxburghe,  and  of  Harry 
Lord  Ker.  After  the  competition  arose  on  Duke  William's  death, 
the  appellant,  then  Sir  James  Norcliffe  Innes,  in  December  1805, 
brought  an  action  of  reduction  for  setting  aside  those  services.  In 
the  case  for  the  respondent  now  before  your  Lordships,  it  is  stated 
that  the  appellant  very  anxiously  protracted  the  proceedings,  and 
retarded  the  decision; — that  in  February  1811,  the  cause  was 
ordered  by  the  Lord  Ordinary  to  be  submitted  to  the  Court, 
against  which  interlocutor  the  appellant  gave  in  a  representation 
and  then  a  petition,  both  of  which,  according  to  the  statement  of 
the  respondent,  were  refused  without  answers.  A  memorial  was 
then  given  in  by  the  respondent,  in  which  he  repeated  and  cor- 
roborated the  evidence  which  had  formerly  been  submitted  to  the 
jury,  and  had  formed  the  ground  of  his  services.  It  states  what 
the  evidence  consisted  of,  and  it  is  represented  in  both  cases,  that 
is,  in  the  respondent's  case  in  the  second  appeal,  and  in  the 
appellant's  case  in  the  first  appeal,  that  the  appellant  presented  a 
petition  praying  for  leave  to  withdraw  the  action,  the  Court  did 
not  refuse  this,  but  pronounced  this  interlocutor : — '  Having  heard 
'"this  petition,  in  respect  the  petitioner  has  desired  to  withdraw 
'  this  action,  allow  him  to  do  so,  and  assoilzie  the  defender  and 
1  decern :  Find  the  defender  entitled  to  his  expenses.'  My  Lords, 
the  Duke  of  Roxburghe  was  advised  to  bring  a  new  action,  or 
to  take  some  steps  with  respect  to  this  interlocutor ;  and  the  way 
in  which  he  states  it  in  his  first  appeal,  is  precisely  in  the  terms 
in  which  I  have  stated  it,  namely,  in  these  words  (here  the  above 
interlocutor  was  read).     And  by  that  interlocutor  they  also  found 
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that  the  defender  was  entitled  to  his  expenses,  and  they  allow  an         1822. 
account  to  be  given  in,  and  remit  to  the  auditor  to  tax  the  same „M  _ 
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and  report.  That  account  was  accordingly  given  in.  Then  there  roxburghe 
is  another  interlocutor  likewise  appealed  from,  to  this  effect : —  K*B 
'  The  Lords  having  advised  this  account  of  the  expenses,  with  the  Mar  10  18l2. 
'  auditor's  report  thereon,  approve  of  the  said  report,  and  in  terms 
*  thereof,  modify  the  account  to  the  foresaid  sum  of  L.273,  1 3s.  8d. 
4  sterling,  and  decern  for  that  sum  with  the  full  dues  of  extract ;' 
and  then  the  appellant  states,  as  in  the  case  laid  upon  your  Lord- 
ships' table,  that  he  was  advised  in  1811,  that  the  said  interlocutor 
of  the  Lords  of  the  First  Division  of  the  11th  December  1811,  in 
so  far  as  it  went  further  than  to  grant  the  prayer  of  the  petition 
for  leave  to  withdraw  his  action  of  reduction  simpliciter,  and 
assoilzied  the  defender,  and  found  him  entitled  to  expenses,  and 
the  said  other  interlocutor  of  the  Lords  of  the  same  Division,  of 
the  10th  of  March  1812,  founded  thereon,  were  erroneous ;  but 
he  did  not  conceive  this  to  be  matter  of  much  importance.  After- 
wards, however,  the  appellant  discovered  that  there  existed  no 
other  person  who  could  or  did  pretend  to  be  heir  of  entail  of  the 
estate  of  Roxburghe,  except  the  respondent,  and  he  brought  a 
new  action  of  reduction  of  the  services.  I  should  mention  that 
this  new  action  of  reduction  was  brought  before  the  petitioner's 
son  came  into  existence,  and  I  mention  the  circumstance  with  a 
view  to  this  observation  in  this  second  appeal,  at  the  time  the 
second  action  was  brought,  in  as  much  as  if  he  could  make  out 
that  Walter  Ker  was  not  the  heir  male  of  the  family,  he  would 
then  be  the  last  heir  of  entail  to  the  Roxburghe  estates,  in  fee 
simple.  Then  he  brings  a  new  action,  but  conceiving  that  from 
the  manner  in  which  the  Court  of  Session  had  expressed  the 
interlocutor,  it  might  be  considered  as  a  res  judicata,  his  complaint 
is,  that  the  Court  ought  to  have  done  nothing  but  to  have  allowed 
the  action  to  be  withdrawn,  and  undoubtedly,  as  it  is  stated  in  the 
notes  upon  the  table,  in  the  observations  which  are  made  upon 
this  case,  this  is  an  extraordinary  interlocutor,  and  one  hardly 
knows  how  to  deal  with  it.  It  was  an  action  of  reduction  to  reduce 
the  services  of  Walter  Ker.  The  Duke  of  Roxburghe  was  dis- 
posed to  withdraw  the  action  altogether ;  and  he  applies  to  with- 
draw the  action  ;  and  then  they  give  a  judgment  which  one  does 
not  know  how  to  apply  to  the  species  of  application.  The  action 
being  withdrawn,  the  Court  goes  on  to  assoilzie  the  defender,  and 
to  give  the  expenses,  which  seems  to  amount  to  this,  that  there 
shall  be  no  action,  because  the  Duke  of  Roxburghe  desires  to 
withdraw  it,  yet  there  shall  be  an  action  out  of  which  the  defender 
is  to  be  assoilzied,  and  his  expenses  to  be  paid. 

"  My  Lords,  I  have  stated  this  because  the  other  case  contains, 
on  the  part  of  General  Walter  Ker,  one  defence,  that  the  interlo- 
cutor is  to  be  considered  as  a  res  judicata,  and  therefore  that  the 
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1822.        other  action  could  not  be  carried  on.     The  ground  of  that  action 


the  duke  of  °^  Auction  *s  stated  in  the  summons,  which  I  now  take  the 
roxbdrghe    liberty  to  read  to  your  Lordships. 

rer.  (Here  his  Lordship  read  the  summons  of  reduction  ;  he  also 

read  the  reasons  of  reduction  as  follows)  : — 

" '  Primo.  The  foresaid  two  services  and  retour  and  decree  are 
'  erased  and  vitiated  in    substanticdibus,  and  the  said  extracted 

*  decree  disconform  to  its  warrants. 

" '  Secundo.  The  said  services  proceeded  in  absence  of  any  con- 

*  tradictor,  and  without  evidence  to  prove  that  the  defender  was 

*  at  all  lawfully  connected  with  the  foresaid  Robert,  Earl  of  Rox- 
6  burghe,  and  Harry,  Lord  Ker,  his  son. 

" '  Tertio.  The  defender  could  not  then  prove,  nor  can  he  now 
'  prove,  that  he  is  in  point  of  fact  heir-male  of  the  said  Earl  Robert 
'  or  Lord  Ker,  his  son. 

" i  Quarto.  The  decree  of  absolvitor  before  mentioned,  is  irre- 
(  gular  and  null,  and  did  not  proceed  upon  consideration  of  any 
4  evidence  of  the  said  Walter  Ker's  pretended  propinquity  to  the 
'  said  Earl  and  his  son,  but  upon  a  petition  from  the  present  pur- 
'  suer  himself  in  the  foresaid  action,  praying,  for  certain  reasons,  to 
'  be  allowed  to  withdraw  that  action,  and  which  did  not  warrant 
'  or  authorise  any  decree  of  absolvitor. 

" i  Quinto.  The  pursuer  had  now  recovered  evidence,  which,  if 

*  it  were  incumbent  on  him  to  bring  any  (which  he  by  no  means 
'  admits),  would  be  sufficient  to  instruct,  that  if  the  said  defender 
'  was  at  all  connected  with  the  said  family  of  Roxburghe  or  Lord 
'  Ker,  it  was  by  a  bastard  line/ 

"Now,  my  Lords,  your  Lordships  will  observe,   that  if  Sir 
Title  to  sue.      James  Innes  Ker  is  such  heir  as  he  states  himself  to  be  in  this 
summons,  he  has  an  undoubted  right  to  sue  in  an  action  ;  and,  I 
do  not  presume  to  say,  that  this  may  not  be  sufficient  in  Scotch 
proceedings,  though,  I  confess,  I  feel  myself  more  distressed  in 
determining  upon  the  proceedings  than  upon  the  points  in  discus- 
sion.    If  this  had  been  a  proceeding  here,  the  Court  would  not 
have  taken  the  facts  of  certain  instruments  for  granted,  merely 
because  there  happened  to  be  a  cause  at  this  bar  in  which  we 
were  obliged  to  travel  through  them,  and  to  have  the  particulars 
entered  into.     How  it  is  made  out  that  this  action  of  reduction 
gives  to  the  pursuer  the  character  which  he  assumes,  I  pretend 
not  to  decide  ;  it,  however,  is  enough  to  say,  that  it  is  matter  of 
litigation  between  the  parties,  whether  he  has  a  title  as  a  pursuer? 
And  in  the  case  that  is  laid  upon  your  Lordships'  table,  there  is  a 
difficulty  to  reconcile  the  statements  of  the  grounds  upon  which 
he  founds  his  right  to  pursue  with  regard  to  that  service.     Then, 
your  Lordships  will  observe,  it  is  assumed  that  all  those  services, 
and  retours,  and  decree,  ought  to  be  reduced,  retreated,  rescinded, 
cassed,  annulled,  decerned,  and  declared,  by  decree  of  our  said 
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Lords,  to  have  been  from  the  beginning,  to  be  now,  and  in  all        1822. 


time  coming,  void  and  nnll,  and  of  no  avail,  force,  strength,  or  the  doke  of 
effect,  with  all  that  has  followed  or  may  follow  thereon,  and  to  roxburghe 
make  no  faith  in  judgment  or  outwith  the  same  ;  and  it  ought  and  Rg'K 
should  be  found  and  declared,  by  decree  foresaid,  that  the  de- 
fender, in  his  pretended  character  of  heir-male  of  the  said  Robert, 
Earl  of  Roxburghe,  or  Harry,  Lord  Ker,  his  son,  has  no  claim 
against  the  pursuer,  or  to  the  earldom  and  estates  of  Roxburghe  pos- 
sessed by  him.  Now,  here  again,  another  observation  arises  that 
the  earldom  is  no  where  mentioned  before,  though  the  character 
of  the  earl  is  mentioned  frequently ;  therefore,  a  difficulty  arose 
to  know  what  was  meant  by  this  word  *  earldom  ;'  but  taking  it 
to  be  clear  that  it  means  nothing  but  a  sort  of  territorial  descrip- 
tion of  property,  there  is  no  ground  for  saying  that  this  was  an 
action  on  the  part  of  the  Duke  of  Roxburghe,  praying  the  decision 
of  the  question  whether  General  Walter  Ker  had  or  had  not  a 
right  to  claim  the  title  ?  It  was  a  mere  description  of  landed  pro- 
perty. This  being  the  nature  of  the  pleading ;  firsts  it  is  said,  that 
the  summons  is  not  sufficient.  I  believe  that  was  more  pressed 
by  myself  than  could  be  justified  upon  reflection ;  for  making 
allowances  for  the  differences  in  the  laws  of  England  and  the  laws 
of  Scotland  (in  the  one  you  have  pleadings  so  brought  down  to  the 
point,  that  you  can  tell  what  it  is  which  the  party  brings  before 
you,  in  the  other  you  have  them  so  loosely  stated,  that  you  cannot 
tell  what  they  are  until  the  party  tells  you  what  is  in  dispute), — 
allowing  for  that  small  difference  which  exists  in  the  mode  of 
English  and  Scottish  pleading,  I  should  be  sorry  to  express  a 
strong  opinion  upon  this  case,  merely  on  the  ground  of  any  doubt 
of  the  sufficiency  of  the  pleading?,  where  neither  counsel  nor  judge 
suspected  such  an  objection  could  be  made. 

"  There  is  then  another  question  between  the  parties,  and  that  is, 
Whether  the  pursuer  is  not  barred  by  a  res  judicata ;  that  is  to  say,  Res  Judicata. 
Whether  in  the  former  action  which  he  thought  proper  to  with- 
draw, the  judgment  given  is  to  be  considered  as  a  res  judicata  (and 
your  Lordships  will  see  in  a  moment  why  he  wished  to  withdraw). 
By  the  interlocutor  in  that  action,  the  judgment  of  the  Court,  in 
so  far  as  it  went  to  assoilze  the  defender,  and  to  order  expenses,  I 
confess  was  a  judgment  that  has  thrown  me  into  considerable 
embarrassment ;  for  if  a  person  in  this  country  had  desired  to 
withdraw  his  suit  in  Chancery,  the  bill  would  have  been  dismissed 
upon  paying  costs,  but  you  would  not  have  given  a  judgment  as  if 
the  cause  had  remained.  But  here  leave  is  given  to  withdraw  the 
action,  and  judgment  to  assoilze  the  defender.  With  respect, 
therefore,  to  this  matter  of  res  judicata,  if  the  cause  were  to  be  de- 
cided upon  that  point,  I  think  we  ought  to  pause  considerably 
before  we  said  that  this  was  a  res  judicata  ;  for  this  reason,  be- 
cause, though  I  do  not  think  it  was  a  res  judicata  (for  it  was  not  a 
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judgment  where  the  Court  disposed  of  the  merits  of  the  cause),  jet 
I  should  feel  very  great  difficulty  in  not  taking  more  time  to  con- 
sider of  it.  If  the  case  were  to  be  decided  upon  that  point,  for 
though  the  judges  were  unanimous  upon  the  other  points,  four  of 
them  differ  upon  this,  and  one  after  the  other  seems  to  have 
thought  that  this  was  a  res  judicata ;  but  whether  the  summons  is 
good  or  bad,  or  whether  it  is  to  be  considered  asam  judicata,  if 
there  be  other  grounds  on  which  the  judgment  of  absolvitor  in  this 
action  can  be  maintained,  then  the  absolvitor  will  be  right  on 
those  grounds ;  if,  on  the  other  hand,  it  is  not  good,  and  this  be 
not  a  res  judicata,  yet  if  on  other  grounds  the  judgment  ought  to 
be  affirmed,  we  need  not  trouble  ourselves  whether  this  be  a  good 
or  bad  summons,  or  whether  it  be  a  res  judicata  or  not. 

"  Now,  my  Lords,  having  stated  this  much,  the  other  points  in 
the  case  are  these  :  The  Duke  of  Roxburghe  says  that,  supposing 
you  make  yourself  out  to  be  heir  male  by  a  pedigree  which  ad- 
mitted of  no  doubt  whatever,  yet  the  fact  is  this,  that  you  cannot 
be  an  heir  male  unless  you  can  show  that  a  person  of  the  name  of 
Mark  Ker,  who,  in  this  pedigree,  is  stated  as  a  brother  of  Sir 
Robert  Ker,  and  second  son  of  Sir  Walter  Ker  of  Cessfurd,  was  a 
legitimate  child,  or  if  I  can  show  he  was  not  a  legitimate  child ;  for 
if  he  was  illegitimate,  then  your  descent  is  from  a  bastard,  and  the 
consequence  is,  you  cannot  be  heir  male  of  a  person  who  goes 
higher  up  in  the  line.  He  says  further,  if  you  do  show  that  Mark 
Ker  was  legitimate,  and  if  I  fail  in  showing  that  he  was  not  legi- 
timate, yet  there  is  another  bar  to  your  character  as  heir  male, 
namely,  that  a  person  lower  in  the  pedigree  (Sir  John  Ker)  hap- 
pened to  do  that  in  Scotland  which  seems,  at  that  time,  to  have 
been  considered  as  nothing  of  a  very  loose  or  immoral  nature, — in 
short,  that  Sir  John  Ker  happened  to  commit  adultery  with  an- 
other man's  wife,  and  afterwards  married  the  woman  ;  the  issue, 
it  is  said,  of  that  marriage  being  unlawful,  therefore  all  that  de- 
scended from  him,  descended  from  an  impure  fountain,  and  were 
barred  from  inheriting. 

"  Now,  my  Lords,  to  go  through  all  the  learning  and  learned 
argument  which  your  Lordships  have  before  you  upon  the  table, 
and  all  which  you  have  heard  from  the  bar,  or  even  to  attempt  to 
go  through  the  observations  that  might  be  called  for,  if  your  Lord- 
ships were  about  to  reverse  the  judgment,  would  occupy  more  of 
your  time  than  I  should  feel  disposed  to  do ;  without,  therefore, 
going  through  the  whole  of  the  most  powerful  and  learned  argu- 
ments (for  your  Lordships  have  heard  four  counsels,  and  I  should 
not  do  justice  if  I  did  not  say  so  of  both  young  and  old),  the  ques- 
tion, I  think,  may  be  stated  in  a  very  few  words,  and  indeed,  ac- 
cording to  the  practice  of  your  Lordships'  House,  I  ought  not  to 
do  more. 

"  There  is  found  a  grant  to  this  Mark  Ker,  dated  1449,  and  a 


CASES  ON  APPEAL  FROM  SCOTLAND.       829 

very  extraordinary  thing  it  is,  that  this  instrument  which  is  found         1822. 
in  the  charter-chest  at  Fleurs  never  made  its  appearance  till  this  THE  DUKB  or 
action  of  reduction.     It  is  not  in  the  right  custody,  because  it  re-   boxbubghe 
lates  to  property  not  enjoyed  by  that  line  in  whose  possession  the         KEB# 
instrument  is  found,  but  by  this  line.     There  is  reference  in  it  to  Sasine  with  the 
a  charter  which  is  not  produced.     That  a  charter  existed  is  demon-  J^jjjj^  ** 
strated  partly  by  the  instrument  itself,  and  partly  by  other  proofs  import  of 
in  the  cause ;  but  whether  the  charter  did  or  did  not  exactly  cor-  Jf6*6^??*8' 
respond  to  the  contents  of  that  instrument  of  1449,  is  a  thing  ascertained, 
which  we  are  rather  to  conjecture,  and  to  believe,  than  to  say  it  is 
a  proof.     It  is,  however,  necessary  to  read  to  your  Lordships  that 
instrument  which  is  the  foundation  of  the  whole  of  this  branch  of 
the  case.    It  is  in  the  following  words  :  *  Per  hoc  presens  publicum 

*  instrumentum  cunctis  pateat  evidenter  et  sit  notum  quod  anno,9 
and  then  follow  a  great  many  Latin  words,  stating  the  date  of  it, 
which  is  most  material :  '  In  mei  notari  publicf  et  testium  subscript 
'  torera  praesentia  personalia  constitutus  nobilis  vir  Walterus  Ker 

*  de  Cessfurd  ac  dominus  terrarum  de  Borthik  schelis,'  and  there 
is  a  great  dispute  whether  those  lands  are  in  the  possession,  or 
have  been  in  the  possession,  of  this  line, — a  dispute  with  which  I 
do  not  trouble  myself.  It  does  not  appear  they  were  lands  in 
their  possession,  '  access! t  personal] ter  ad  hujusmodi  terras  et  ibi- 

*  dem  per  terras  et  lapidis  traditionem  ut  moris  est,  statum  seisi- 

*  nam  et  possessionem  hereditarium  quinque  libratarum  terrarum 

*  suarum  vulgariter  nuncupaturum  le  Marys  et  aliarum  quinque 
4  libratarum  terrarum  suarum  dicti  dominii  de  Borthik  schelis  ex- 
'  cepta  una  acra.'  Then  it  describes  the  situation  of  them,  and  then 
come  the  words :  '  Marco  Ker  suo  filio  carnali  suis  que  heredibus 

*  masculis  et  assignatis  in  feudo  et  hereditate  in  perpetuam,  justa 
4  et  secundum  suae  certae  formam  et  tenorem  sibi  de  super  confect 

*  salvo  jure  cujuslibet  tradidit  et  deliveravit,'  that  is,  this  a  dona- 
tion by  which  Walter  Ker,  the  father,  delivered  the  lands  to  Mark 
Ker,  as  afilius  carnalis.  It  is  then  signed  by  the  Notary  Public ; 
but  it  is  an  instrument  not  signed  by  him  who  it  is  said  granted 
these  lands  to  Mark  Ker,  ( suo  filio  carnali  suisque  heredibus  mas- 
'  culis  et  assignatis  in  feodo  hereditate  in  perpetuam,'  etc.  This 
objection  was  carried  so  far,  together  with  the  sasine  being  found 
in  the  charter-chest  at  Fleurs,  as  to  say,  that  it  was  no  evidence ;  I 
cannot,  however,  say  this ;  but  it  is  an  observation  justified  by  the 
fact,  that  the  charter-chest  contained  no  other  than  this  instru- 
ment applying  to  Mark  Ker,  or  any  of  his  descendants.  My  Lords, 
it  is  upon  that  principle — upon  the  weight  due  to  this  instrument, 
— that  your  Lordships  are  called  upon,  in  an  especial  manner,  to 
say  that  Mark  Ker  was  illegitimate,  and  your  Lordships  have  had 
many  able  and  curious  arguments  addressed  to  you  with  a  view  to 
show  what  is  the  meaning  of  the  words  *  filio  carnali.9 

"  My  Lords,  the  opinion  I  have  formed  upon  this  subject  is  this, 
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1822.         first  of  all,  I  think  that  the  presumption  is  to  be  made  in  favour 
of  legitimacy,  especially  of  a  person  who  existed  200  or  300  years 
BoxBUBons    ago,  if  upon  looking  through  the  transactions  of  the  family  de- 
keb.         scended  from  him,  and  the  family  connected  with  him,  there  has 
Presumption     Deen  no  cogent  evidence  to  show  that  one  branch  of  the  family  did 
of  legitimacy,    no^  consider  another  branch  of  the  family  as  springing  from  an  il- 
legitimate source ;  but  instead  of  doing  so,  took  one  another  as  in- 
dividuals coming  from  a  pure  source.     I  agree,  certainly,  that  if 
this  word  icarnali8y  has  necessarily,  in  the  language  from  which 
it  is  borrowed,  the  sense  of  illegitimacy, — if  'carnalis'  necessarily, 
in  that  language,  signifies  illegitimacy,  cadet  questio ;  but  if  it  be, 
on  the  other  hand,  an  ambiguous  term,  which,  in  some  cases,  is 
applied  to  legitimacy,  and  in  other  cases  to  illegitimacy,  then,  I 
say,  if  you  can  show,  either  from  the  instrument  itself,  that  it  is  to 
have  the  sense  of  legitimacy,  or  from  other  instruments,  it  is  to 
have  that  sense,  or  from  other  species  of  proof  that  it  is  to  have 
this  sense,  then,  I  say  (if  it  is  an  equivocal  word),  you  ought  to 
give  it  that  sense.     Now,  to  try  this  in  this  case,  suppose  this  was 
the  first  instance  in  which  this  word  occurred  in  Scotch  deeds,  then, 
my  Lords,  I  undertake  to  say,  that  you  could  not  presume  that  the 
word  'carncUis9  did  mean  illegitimacy,  unless  you  could  also  show 
that  it  was  used  in  that  sense  in  the  language  from  which  it  was 
borrowed.     If  you  look  to  the  language  from  which  it   is  bor- 
rowed, it  by  do  means  imports  any  such  thing ;  the  consequence  of 
that  is,  that  if  the  word  (  carnalis,9  in  the  first  instance,  could  not 
be  taken  to  mean  illegitimate,  because  it  could  not  be  shown  that 
*  carnaUsf  in  the  language  from  whence  it  was  borrowed,  meant 
illegitimate  ;  I  do  not  mean  if  it  is  shown  to  be  so  by  the  contents, 
or  by  other  instruments,  that  it  means  illegitimate,  or  by  other 
proof  that  it  has  that  meaning,  and  was  so  used,  (for  certainly  there 
might  be  a  great  many  instruments  relative  to  other  property,  in 
which  it  might  be  shown  that  it  was  necessarily  meant  to  imply, 
and  to  denote,  illegitimacy), — that  it  is  not  to  be  so  taken.     I  feel 
very  great  difficulty  in  determining  positively  one  way  or  the  other 
that  it  means  legitimacy  or  illegitimacy ;  but  if,  in  the  language 
from  which  it  is  borrowed,  it  does  not  seem  to  be  taken  so,  then,  I 
say,  that  there  ought  to  be  that  course  of  dealing  with  the  word, 
by  the  Scotch  conveyancers,  as  to  leave  no  doubt  of  the  sense  in 
which  the  word  is  used.     The  use  of  the  word  seems  to  have  oc- 
curred about  the  15th  century  down  to  the  1 6th  century.     It  seems 
to  have  been  employed  by  conveyancers,  many  of  whom,  no  doubt, 
were  extremely  ignorant.     The  word  might  be  used  for  that  num- 
ber of  years.     To  say  that  a  word  which  did  not  necessarily  mean 
illegitimacy,  is  to  have  its  sense  totally  converted,  totally  altered 
with  respect  to  the  Scotch  law,  and  is,  in  Scotch  language,  to  mean 
illegitimacy,  unless  it  be  shown  not  to  mean  so  in  every  case  in 
which  it  is  found  to  occur,  does  seem  to  me  to  be  a  very  danger- 
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ous  principle  to  adopt  in  reference  to  the  purity  of  the  descent  of        1822. 
families.     I  am  ready  to  admit  that  in  much  the  greater  number  THE  D0Kt  or 
of  instances  in  which  this  word  is  used,  it  is  intended  to  apply  to   boxbubohb 
persons  who  are  illegitimate ;  but,  in  some  of  the  instances,  the         K^ 
term  is  applied  to  persons  who  are  legitimate.     That  again  brings 
the  question  to  this,  as  it  appears  to  me,  that,  unless  you  have 
more  cogent  evidence  than  you  have,  in  this  case,  to  prove  that 
Mark  Ker  was  illegitimate,  viewing  the  whole  transactions  of  his 
life,  the  great  situation  he  held,  all  the  connections  he  formed  in 
life,  and  every  other  circumstance  attending  his  status  in  life,  and 
what  is  called  the  status  of  his  family  (for  I  do  not  agree  that  there 
could  be  merely  a  status  of  an  individual,  but  a  status  from  whence 
the  descent  has  sprung),  I  cannot  think,  with  these  before  me,  that 
this  word  '  caroalis'  is  sufficient  evidence  to  entitle  us  to  say  ne- 
cessarily this  person  was  illegitimate.     I  could  not  go  through  all 
the  evidence.     I  do  not  go  through  all  the  instruments  here ;  if  I 
did  so,  I  should  have  to  request  of  your  Lordships  to  grant  me  the 
whole  of  the  remaining  part  of  the  session.'9 

"  I  ought  to  mention  here,  that  the  legitimacy  of  Scotch  families, 
and  the  purity  of  Scotch  character,  are  very  much  wronged  in  the 
question,  if  we  are  to  resort  to  some  of  the  arguments  urged  at 
your  Lordships'  bar.  They  would  go  to  prove  that  the  word 
4  Alius  carnalis'  applied  to  illegitimate  children ;  but  are  you  to 
say,  that  a  term  which  may  apply  to  legitimacy,  or  which  may 
apply  to  illegitimacy,  that  for  that  reason  you  are  to  contend  for 
the  legitimacy,  and  they  are  to  contend  and  prove  it  may  mean 
illegitimacy,  because  no  other  words  are  used  to  describe  a  person 
who  was  illegitimate.  This  is  not  an  unimportant  observation, 
for  if  we  look  to  the  instruments  found  here,  these  prove  that  years 
after  the  date  of  this  deed  of  1449,  or  1500,  or  1501,  or  1502,  this 
man  is  described  as  a  son,  and  such  a  one,  in  which  a  man  in  the 
ordinary  way  would  be  described,  and  in  some  of  the  instruments 
he  and  the  family  stand  in  limitations  before  the  other  branches  of 
the  family,  who  unquestionably  were  legitimate ;  and  though  it  is 
very  ingenious  to  give  an  answer  to  this,  and  to  say  it  may  become 
necessary,  and  that  those  connected  are  bound  to  take  care  of  the 
illegitimate  children  (I  do  not  use  the  word  ( natural,'  for  it  re- 
quires some  caution  to  use  it,  until  we  come  to  a  judgment  upon 
it  in  this  House)  ;*  but  it  is  a  very  ingenious  answer  to  say,  that 
as  these  are  illegitimate  children,  therefore  the  father  limits  to 
them  .before  he  does  to  the  legitimate  children  ;  but  those  persons 
who  are  connected  with  the  family,  who  have  no  such  feelings 
towards  them,  it  is,  I  say,  unusual  for  them,  when  they  portion 
out  their  estates,  to  limit  to  the  illegitimate  line  before  they  limit 


*  Alluding  to  the  case  of  the  Borthwick  Peerage. 
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1822.         to  the  legitimate  line  ;  and  we  may  argue  for  ever  upon  all  the  pro- 
thb  dure  of  labilities,  and  upon  all  the  improbabilities  which  may  arise  out  of 
boxbuhohb    the  transaction  ;  but  the  principle  I  go  upon  is  this, — I  say,  till 
kbb.         that  instrument,  dated  1449,  was  found  in  the  charter-chest  at 
Fleurs,  this  objection  was  not  heard  of;  and,  it  is  to  be  observed, 
that  no  other  instrument  of  a  similar  description  was  found  there; 
I  say,  the  whole  of  them,  with  the  exception  I  am  about  to  men- 
tion,  which  does  not  touch  the  question,  had,  when  in  this  world, 
the  status  of  legitimate  persons,  and  you  are  not  to  take  away  that 
from  them  unless  you  possess  cogent  evidence  for  doing  so.    I  am 
therefore  of  opinion,  whatever  difficulties  may  hang  about  this 
case,  that  from  the  evidence  laid  before  yoi\r  Lordships,  you  are 
not  authorised  in  concluding  that  Mark  Ker  was  an  illegitimate 
child. 
Marriage  "  Then  there  is  another  point,  my  Lords,  namely,  Whether  this 

adulterer  and    marriage  that  took  place  between  this  adulterer  and  adulteress 
adulteress,        was  a  lawful  marriage  ?     If  there  was  nothing  to  be  seen  in  the 
in  this  case.      case  except  the  judgment  of  what  may  be  called  the  Consistorial 
Court  of  Scotland — if  there  were  nothing  except  that  proceeding, 
in  which,  it  is  stated,  to  have  been  a  collusive  case,  I  certain]/ 
should  have  felt  extreme  difficulty  in  saying  that  the  Act  of  1592, 
or  that  proceeding  in  the  Consistorial  Court,  did  not  lead  one  to  tbe 
conclusion,  that  it  was  an  illegal  marriage ;  and  that  the  offspring 
were  not  descended  from  a  pure  source.     But  upon  looking  at  the 
proceedings  which  are  here  printed,  and  to  that  dispute,  which 
existed  between  the  parties  on  that  subject,  it  does  not  appear  to 
me  that  the  judgment  can  be  considered  as  a  judgment  of  any  con* 
siderable  weight,  as  proving  the  legality  or  illegality  of  the  mar* 
riage ;  but  when  I  look  to  what  has  passed  since — when  I  look  to 
the  charters — to  the  services  of  the  persons  descended  from  that 
marriage — when  I  look  to  the  description  of  those  persons  in  tbe 
subsequent  charters, — and  when  I  read  the  Act  of  Parliament  of 
1600,  I  say  that  is  of  more  weight  than  all  this  judgment  in  the 
Consistorial  Court  of  Scotland  put  together  (for  this  Act  of  Parlia- 
ment  has  more  weight  than  any  argument  that  can   be  brought 
from  these  judgments,  and  from  the  former  Act  1592) ;  because, 
when  the  Scottish  Parliament  say  they  enact  that  all  marriages 
thereafter  contracted  under  certain  circumstances,  shall  be  noil 
and  void,  it  does  appear  to  me  to  be  a  most  difficult  thing  to  say 
that  all  marriages  of  a  similar  kind  which,  were  before  contracted, 
were  null  and  void.    I  am  therefore  of  opinion,  that  what  is  stated 
upon  this  part  of  the  case  is  also  right. 

"  Your  Lordships  know,  likewise,-  it  is  to  be  considered  that  the 
Act  1600  is  a  material  Act  in  another  point  of  view  ;  for  it  not 
merely  enacts  that  marriages  between  such  persons  are  null  and 
void,  but  that  it  must  be  declared  by  the  sentence  of  the  Court  to 
be  a  nullity  before  the  marriage  can  be  held  to  be  noil  and  void 
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A  gentleman  of  great  experience  at  the  Scotch  bar,  I  mean  Mr        1822. 

Clerk,  informed  your  Lordships  what  seemed  to  amount  to  this,  raE  DUKE  or 

that  this  Act  might  well  be  out  pf  the  Statute-Book  altogether,  be-   boxburhhh 

cause  in  Scotland  they  contrive  that  the  adultery  shall  be  so  cleverly         K^ 

committed,  that  the  Consistorial  Court  cannot  get  at  it,  and  the 

man  marries  the  w,oman.    Now,  if  it  requires  that  sentence  shall 

follow  to  make  that  marriage  null  and  void,  it  would  be  a  strong 

thing  to  say,  because  the  marriages  after  the  passing  of  the  Act 

were  to  be  null  and  void,  that  the  marriages  before  this  Act  passed 

shall  also  be  null  and  void,  without  this  particular  character  to  give 

them  nullity. 

"  Upon  these  grounds,  my  opinion  is,  that  this  judgment  ought 
to  be  affirmed.  Indeed,  Mr  Attorney-General,  who  argued  this 
case,  as  he  does  every  other,  most  ably,  seemed  to  think  that  the 
utmost  he  could  ask  your  Lordships  to  do,  would  be  to  send  it 
back  to  the  Court  of  Session  again.  I  do  not  think  this  is  a  sort 
of  case  to  remit  for  the  purpose  of  ascertaining  the  meaning  of 
the  words,  ifiUm  carnalis.9  It  need  not,  I  think,  be  discussed 
over  again ;  and  if  the  reason  be  right  which  I  have  stated,  as 
founded  upon  the  Act  of  1600,  I  think  your  Lordships  would  not 
be  acting  usefully  in  further  drawing  into  suspicion  that  legitimacy, 
not  a  single  word  of  which  was  heard  of  until  within^a  very  few 
years,  that  is  entitled  to  any  sort  of  credit,  because  the  words 
4  filim  carnalis?  occur  in  an  instrument  found  in  a  place  where  it 
ought,  strictly  speaking,  not  to  have  been,  and  where  there  is  no 
other  instrument  to  the  same  purport — no  other  document  relating 
to  this  family,  which  speaks  the  same  thing  that  that  instrument 
is  said  to  purport. 

Under  these  circumstances,  I  move  your  Lordships  that  this 
judgment  ought  to  be  affirmed.  In  what  terms  it  would  be  best 
to  settle  it,  may  be  arranged  before  your  Lordships  meet  again, 
which  probably  will  be  Wednesday  next ;  Monday  being  the  last 
day  of  term,  I  must  ask  your  Lordships  not  to  hear  any  causes 
on  that  day. 

24/A  May  1822. 

Lord  Chancellor  Eldon  said, 

"  My  Lords, 

"  In  the  case  of  the  Duke  of  Roxburghe  v.  Ker,  having  seen 
the  agents,  I  understood  that  the  first  of  those  appeals  is  to  be 
withdrawn.*  Taking  it  for  granted  that  this  will  be  done,  I  have 
in  the  next  place  to  move  your  Lordships  to  find,  in  the  second 
appeal  case,  in  which  it  has  been  insisted  on  the  part  of  the  re- 
spondent, among  other  matters,  that  the  appellant  is  barred  by 

*  There  was  an  appeal  brought  in  each  of  the  actions  described 
at  p.  825. 
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1822.         the  plea  of  res  judicata,  that  it  is  not  necessary  to  determine 


the  duke  of  wnether  he  *8  so  barred ;  but  assuming  that  he  is  not  so  barred, 
boxbubohb  that  the  several  interlocutors  complained  of  ought  to  be  affirmed, 
KEB.  an<l  that  this  House  doth  order  and  adjudge  that  the  same  be 
affirmed. 

"  In  this  case,  the  controversy  at  your  Lordships'  bar,  must 
undoubtedly  have  been  attended  with  very  heavy  expense,  but 
considering  the  nature  of  the  questions  which  have  been  to  be 
determined  between  the  parties,  it  does  not  appear  to  me  that 
it  is  at  all  according  to  your  Lordships'  usages,  to  grant  any  costs. 
Are  the  agents  attending?" 

Mr  Robertson  and  Mr  Richardson  appeared  at  the  bar. 

Lobd  Chancellor. — "  The  House  understood  that  you  agree 
to  withdraw  that  appeal." 

Mr  Robertson. — "  Yes,  my  Lord." 

Lord  Chancellor. — "  Then  I  move  your  Lordships  to  adjudge 
in  the  terms  I  have  just  stated." 

It  was  accordingly  ordered. 
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Account,  Settled  (1). — Vide  Partner- 
ship, No.  1. 

(2).  Vide  Minor,  No.  2. 

Act. — Taking  lands  under  Act  of 
Parliament.— Vide  "  Clause"  Cale- 
donian Canal  Commissioners  v. 
Grant,  28th  April  1815,  p.  110. 

28  Geo.  III.,  c.  17,  Contra- 
vention of  Act  regarding  Manufac- 
ture of  Linen,  Meek  v.  Mitchell  and 
Co.,  26th  April  1819,  p.  420. 

1696,  regarding  heritable  se- 
curities and  preference  in  bank- 
ruptcy.—  Vide  Bankruptcy,  No.  2. 

24  Geo.  II.,  c.  44.     In  regard 

to  Justices  of  Peace,  and  whether 
the  Act  applied  to  Scotland.—  Vide 
Justice  of  Peace 

1661.    In  regard  to  exemption 

of  duty  on  salt. 

Acquiescence — Vide  Road  et  Road 
Trustees  et  Property. 

Adjudication. — (1).  In  an  adjudica- 
tion for  debt,  held  the  claimant  en- 
titled to  the  accumulated  sum  and  the 
annual  rents  due  thereon  from  the 
decree  of  adjudication.  Reversed  in 
the  House  of  Lords. — His  Majesty's 
Advocate  v.  Sir  Lewis  Mackenzie, 
25th  March  1756,  p.  709. 

(2).  Held  it  incompetent  to 

reduce  a  decree  of  expiry  of  the  legal 
of  an  adjudication,  to  which  the  ob- 
jection ofpluris  petitio  was  stated,  to 
the  effect  of  redeeming  the  lands  from 
a  purchaser,  but  that  it  was  compe- 
tent to  open  up  the  same,  to  the 
effect  of  making  the  adjudger  and 


seller  of  the  lands  account  for  the 
price  received.  —  Hutchison  v. 
Young's  Representatives  and  Mac- 
kinlay,  15th  Feb.  1771,  p.  783. 

Admissibility  of  Witness. —  Vide  Wit- 
ness, No.  2  and  3,  et  Proof,  No.  3. 

Adultery. — (1).  Vide  "  Divorce." 

(2).  Vide  "Marriage"  of  Adul- 
terer with  Adulteress,  No.  4. 

Agency. — The  deposition  of  a  witness 
not  allowed  to  be  opened  up  whose 
testimony  was  objected  to  on  the 
ground  of  agency.  Reversed  on  the 
merits. — To  wart  v.  Sellars,  16th 
May  1817,  p.  301. 

An   objection    having  been 

stated  to  the  admissibility  of  a  wit- 
ness on  the  ground  of  agency,  the 
8a me  repelled  in  respect  there  was 
a  penuria  testium  on  the  matters  in 
which  it  was  proposed  to  examine 
him.— -Moffat  v.  Moffat,  &c,  19th 
June  1816,  p.  181.—  Vide  also  Wit- 
ness, No.  2. 

Agreement.— Vide  Bill,  No.  1,  et 
Expenses  of  suit. 

(2).  Vide  Lease,  No.  9. 

Aliment. —  Vide  Separation  and  Ali- 
ment. 

Ante-nuptial  Contract. —  Vide  Pro- 
vision to  Heirs  et  Implied  Condition. 

Appeal. — (1).  An  appeal  was  taken 
to  the  House  of  Lords,  calling  par- 
ties, purchasers  at  a  judicial  sale, 
who  were  not  parties  to  the  suit 
below.  Held  the  appeal  incompe- 
tent.— Vans  Agnew  v.  Dunlop  and 
Others,  29th  July  1814,  p.  63. 


836 


INDEX  OF  MATTERS. 


Appeal. — (2).  An  objection  to  the 
competency  of  an  appeal  on  the  Act 
55  Geo.  III.,  as  to  granting  a  new 
trial  in  Jury  Causes,  sustained  as  to 
two  of  the  interlocutors. — Clark, 
&c,  v.  Callender,  &c,  16th  June 
1819,  p.  422. 

(3).  In  an  application  by  a 

bankrupt  for  his  discharge,  which 
was  granted  by  the  Court  of  Session, 
and  affirmed  in  the  House  of  Lords, 
the  Lord  Chancellor,  Eldon,  doubted 
the  propriety  of  appeals  in  such 
cases,  but  held  the  appeal  compe- 
tent.— Stirling  Banking  Company 
and  Marshall  v.  Stein,  27th  May 
1803,  p.  809. 

Articles  of  Roup. — Vide  Building 
Plan  et  Deviation  et  Plan. 

Assignation. — Held  that  a  co-oblig- 
ant  insisting  on  an  assignation  from 
the  creditors,  holding  a  separate  se- 
curity over  his  co-obligants*  separate 
estate,  in  order  to  operate  relief 
against  that  estate  for  sums  drawn 
out  of  his  estate,  more  than  out  of 
it,  was  not  entitled  to  demand  an 
assignation  in  the  circumstances  of 
this  case. — Henderson  (Garbett  and 
Company's  Trustee),  &c.  v.  Glynn, 
Hallifax,  &  Co.,  and  Chas.  Selkrig 
Esq.,  26th  June  1816,  p.  207. 

Assignees  and  sub-tenants.  —  Vide 
Lease,  No.  1. 

Augmentations. —  Vide  Teinds,  No. 
1. 

Bankruptcy.— (1).  In  the  bankruptcy 
of  a  company  concern,  it  was,  after 
a  silence  of  thirty  years,  disputed, 
whether  the  individual  estate  of  a 
partner  had  been  included  in  the 
sequestration  of  the  Company.  Held, 
that  after  so  long  a  silence,  it  was 
impossible  to  hold  that  the  seques- 
tration extended  to  his  individual 
estate. — Henderson  (Garbett  and 
Company's  Trustee)  r.  Glynn,  Hali- 
fax, and  Company,  et  Chas.  Selkrig, 
Esq.,  27th  June  1816,  p.  207. 

— : (2).  Heritable  bonds  granted 

long  before  bankruptcy,  but  no  in- 
feftment  taken  upon  them,  until 
within  sixty  days  thereof;  were  held 


ineffectual  as  preferable  securities, 
and  to  fall  under  the  Act  1696.— 
Murray,  &c.  v.  Charteris,  &c.,  3d 
April  1734,  p.  668. 

Bankruptcy. — (3).  A  contract  enter- 
ed into  by  the  trustees  on  a  bankrupt 
estate,  with  concurrence  of  the  credi- 
tors, was  held  not  reducible  on  the 
allegation  not  proved,  that  it  was  en- 
tered into  without  due  authority,  and 
to  the  hurt  of  the  creditors. — Hen- 
derson (Garbett  and  Company's 
Trustee)  v.  Chas.  Selkrig,  27th  Jane 
1816,  p.  198. 

(4).   A  bankrupt    made   an 

application,  with  the  usual  statu- 
tory concurrence  of  his  creditors,  for 
his  discharge.  It  was  opposed  by 
some  of  his  creditors.  Held  the  oppo- 
sition to  be  groundless.  Affirmed  in 
the  House  of  Lords. — Stirling  Bank- 
ing Company  and  Marshall  e.  Stein, 
27th  May  1803,  p.  809. 

Bastardy. — In  the  competition  for  the 
Roxburgh  estates  and  honours,  a 
sasine  was  found  in  the  charter-chest 
at  Fleurs,  which  described  Mark 
Ker,  the  person  through  whom 
General  Ker  claimed  the  honours 
and  estates,  as  a  "Jilius  carnalis." 
Held,  that  this  was  not  conclusive 
evidence  of  his  bastardy,  and  that  the 
presumption  was  for  legitimacy, 
especially  of  a  person  who  existed 
200  or  300  years  ago,  and  where, 
in  looking  through  the  transactions 
and  deeds  of  the  family,  there  wis 
no  evidence  to  show  that  he  hid 
been  looked  upon  and  dealt  with 
as  illegitimate.  Opinion  expressed 
that  the  word  "carncdis,"  being  am- 
biguous in  its  terms,  and  being  cap- 
able of  a  different  meaning  in  the 
language  from  which  it  was  bor- 
rowed, the  presumption  of  legiti- 
macy was  the  more  irresistible.— 
Duke  of  Roxburgh  v.  Ker,  22d  May 
1822,  p.  820. 

Beneficium  Ordinis. — Held,  that  i 
cautioner  in  a  bond,  who  bound  him- 
self not  only  as  "  surety,"  but  also 
as  "  principal  payer,"  was  not  en- 
titled to  plead  the  privilege  of  dis- 
cussion.— Earl     of    Traquair  and 
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Trustee  v.  Burrows  and  Others,  20th 
March  1815,  p.  99. 
Bill.— {]).  A  party  agreed  to  accept 
a  bill  on  certain  conditions  agreed 
on.  He  paid  one  half  of  the  bill 
according  to  the  conditions  and 
terms  agreed  on,  but  refused  to  pay 
the  other  half  until  the  condition  of 
delivery  of  the  oats,  for  which  the 
bill  was  granted,  was  complied  with. 
Held  him  liable  for  the  second  half 
of  the  bill.  Reversed  in  the  House 
of  Lords. — Craig  v.  Howie  and 
Attorney,  5th  March  1817,  p.  261. 

(2).  The  appellant  sent  three 

bills  to  the  respondents  (with  whom 
he  had  dealings  in  business),  for  the 
purpose  of  negotiation  and  payment, 
indorsing  them  for  that  purpose. 
The  respondents  delayed  timeously 
to  present  the  bills  for  payment,  and 
failed  otherwise  in  duly  negotiating 
the  same,  but  they  sent  them  to 
Boyd,  in  Glasgow,  with  whom  they 
had  dealings,  who  failed  with  the 
proceeds  in  their  hands.  Held  (1), 
That  there  was  no  culpable  negli- 
gence on  the  part  of  the  respondents, 
to  subject  them  in  liability  ;  and  (2), 
In  regard  to  a  sum  of  £200,  sent  by 
Boyd  to  Haliburton,  on  25th  March, 
sought  to  be  imputed  pro  rata  of  this 
debt,  this  remitted  to  the  Lord  Or- 
dinary. In  the  House  of  Lords  re- 
versed, and  held  the  appellant  en- 
titled to  credit  for  the  three  bills  as 
from  25th  March  1762,  when  they 
were  recovered. — Brebner  v.  Hali- 
burton and  Company,  13th  Dec. 
1763,  p.  753. 
Bond. — Circumstances  in  which  a  no- 
tarial copy  of  a  bond  granted  in 
Spain,  together  with  other  evidence, 
was  sustained  as  proving  the  consti- 
tution of  the  debt. — Earl  of  Tra- 
quair  and  his  Trustee  v.  Burrows 
and  Others,  28th  Mareh  1815,  p.  99. 
Building  Plan. — (1.)  The  articles  of 
roup,  in  the  sale  of  feus  for  building, 
referred  to  a  plan,  which  specified  the 
houses  to  be  of  a  certain  elevation, 
uniform  with  each  other.  In  a  sus- 
pension and  interdict,  held,  that  the 
parties  had  not  in  substance  devi- 


ated from  these  conditions  as  to 
building,  although  a  deviation  of  3 
inches  in  the  height  had  occurred. 
— Jameson  v.  Russel,  &c.,  17th 
June  1814,  p.  29. 

Building  Plan. — (2).  Vide  Property, 
Nos.  1  and  2. 

Contract,  (3).  Circumstances  in 

which,  in  a  building  contract,  extra 
charges  were  sustained  — Hay  v. 
Scott,  &c,  21st  Feb.  1816,  p.  146. 

Burgh,  Magistrates  of, —  Vide  Da- 
mages, No.  7. 

Cancelled  Deed. —  Vide  "Deathbed." 
No.  1. 

Cautionary  Obligation.  —  (1).  Vide 
"Guarantee." 

(2).  Held,  that  a  cautioner  in 

a  bond  was  not  entitled  to  plead  the 
privilege  of  discussion,  he  being 
bound  not  only  as  surety,  but  also 
as  principal  payer. — Traquair  &c. 
v.  Burrows,  &c,  20th  March  1815, 
p.  99. 

(3).  Bills  were  guaranteed  by 

sureties,  and  the  creditor,  after  they 
fell  due,  took  other  bills  from  the 
debtor,  and  gave  up  those  that  were 
guaranteed.  Held,  that  one  of  the 
cautioners,  whose  consent  had  not 
been  obtained  to  this,  was  liberated 
and  discharged  from  liability.  Stir- 
ling v.  Forrester,  &c,  19  th  March 
1821,  p.  817. 

Casting  Vote. — In  the  election  of  a 
minister  to  the  parish  of  Cadder,  the 
presentation  to  which  was  vested 
in  the  whole  heritors,  held,  that 
the  prescs  of  the  meeting  was  not 
entitled  to  a  casting  vote  in  the 
election,  unless  this  was  expressly 
conferred  upon  him,  either  by  the 
trust,  or  by  the  meeting,  and  his 
casting  vote  set  aside. — Stirling  and 
Others  v.  Campbell  and  Others 
(Lockerby  of  Cadder's  case),  1st 
July  1816,  p.  238. 

(2),  Held,  in  the  election  of 

Rector  of  the  College  of  Aberdeen, 
that  the  Principal  of  the  College 
was  not  entitled  to  a  double  or  cast- 
ing vote. — Thom,  &c.  v.  Dalrymple, 
&c.,  22dFeb.  1763,  p.  738. 
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Carrieks,  Liability  of. — Goods  were 
lost  by  fire  while  on  board  a  lighter 
at  Greenock,  to  be  conveyed  to 
Glasgow.  In  an  action  for  the 
value  of  the  goods  destroyed,  against 
the  owners  of  the  lighter,  held,  that 
they  were  protected  by  the  Act 
26  Geo.  III.,  c.  86,  exempting  ship- 
owners from  loss  or  damage  to 
goods  by  fire.  In  the  House  of 
Lords,  remitted,  with  a  declaration 
that  the  Act  founded  on,  did  not 
apply  to  owners  of  gabbarts  or 
lighters  engaged  in  inland  river 
navigation. — Hunter  and  Company 
v.  MfcGown  and  Others,  12th  July 
1819,  p.  460. 

Church. — (1).  Held  that  the  presby- 
tery's powers  were  rightly  exercised 
in  ordering  a  new  church  to  be  built, 
and  failing  the  heritors  obeying  that 
order,  of  proceeding  themselves  to 
get  the  church  built,  and  decerning 
for  the  expenses  thereof  against  the 
heritors.  Affirmed  in  the  House  of 
Lords,  with  a  declaration. — Sir 
David  Maxwell  and  Others  v.  Ro- 
bert Gordon,  factor  for  the  Presby- 
tery of  Kirkcudbright,  20th  June 
1816,  p.  185. 

(2).  A  difference   of  opinion 

having  occurred  in  the  Associate 
Synod  of  Burgher  Seceders,in  refer- 
ence to  the  principles  of  their  church 
regarding  the  power  of  the  civil 
magistrate,  and  the  ordination  of 
ministers,  the  majority  of  the  Synod 
had  proposed  an  alteration  of  the 
formula,  which  was  alleged  to  be  a 
departure  from  the  original  princi- 
ples. In  a  question  as  to  the  pro- 
perty and  possession  of  the  church, 
Held  that  the  pursuers  (appellants) 
had  failed  to  condescend  on  any 
acts  done,  or  opinions  professed  by 
the  Associate  Synod,  or  the  respond- 
ents, by  which  they  could  call  on 
the  Court  to  say  that  they  had  de- 
viated from  the  original  principles 
and  standards,  and,  therefore,  had  no 
right  to  disturb  the  defenders  (re- 
spondents) in  possession  of  the 
church.  Affirmed.  —  Craigdallie 
and   Others   v.   Rev.    J.    Aikman 


and  Others,  21st  July  1820,  p. 
618. 

Church  Patronage. —  Vide  Patron- 
age, Nos.  1  and  2. 

Charter. — (].)  Vide  Plan,  (devia- 
tion from). 

(2.)  A  party  claimed  a  right 

of  hunting  and  fowling  in  the  forest 
of  Birse,  on  two  grounds,  1st,  That 
he  had,  in  virtue  of  his  titles,  such 
an  interest  in  the  forest,  as  to  carry 
along  with  it  the  accessory  right  of 
hunting  and  fowling :  2<£  By  ex- 
press grant,  he  alleged  such  right 
had  been  conferred  on  him  over  the 
whole  forest.  Held,  (1.)  That  the 
express  grant,  which  mentioned 
hunting  and  fowling,  was  inept,  as 
being  disconform  to  its  warrant: 
(2.)  That  the  mention  of  such  a 
right  merely  in  the  tenendas  clause 
of  the  charter,  but  not  in  the  dis- 
positive clause,  could  not  give  a 
valid  right :  (3.)  That  such  a  right 
could  not  be  included  within  the 
clause  cum  periinentibvs,  as  it  did 
not  partake  of  that  character,  nor 
was  it  a  natural  incident  to  the 
right  (servitude)  ascertained  to  be- 
long to  the  appellant.  Affirmed.— 
Farquharson  v.  Earl  of  Abovne, 
22d  April  1818,  p.  380.—  Vidt 
Teinds,  No.  8  as  to  second  point. 

(3.)     Vide     "  College*    et 

"  Trust." 

Clause. —  (1.)  The  Caledonian  Canal 
Commissioners,  in  their  Acts  for 
making  the  canal,  had  powers  con- 
ferred upon  them  to  take  stone,  fc 
from  out  the  lands  "  of  any  person. 
"  or  persons,  adjacent,  or  lying  con- 
"  venient  thereto."  The  respondent's 
quarry  was  five  miles  distant  from 
the  line  of  canal,  and  in  a  different 
county  from  those  named  in  the 
Act.  Held,  in  the  Court  of  Ses- 
sion, that  the  Commissioners  had  no 
authority  under  the  Statutes  to  take 
possession  of  this  stone  quarry;  but, 
in  respect  of  a  prior  agreement, 
held  them  entitled  so  to  take  the 
stone  of  that  quarry.  Affirmed  in 
the  House  of  Lords,  excepting  as  to 
the   Commissioners'    powers  nnder 
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the  Statute,  which  the  House  of 
Lords  held  it  unnecessary  to  de- 
termine.— Caledonian  Canal  Com- 
missioners v.  Grant,  28th  April 
1815,  p,  no. 

Clau8B.—-(2.)  Construction  of  do. — 
Vide  Trust  Settlement. 

■  (3.)  Prohibitory  Clause  against 

Sales.—  Vide  Entail,  Nos.  2,  4,  7,  8, 
26. 

■ (4.)  Vide  Provision  to  Daugh- 
ters, Nos.  1  and  2. 

■  (General  Destination). —  Vide 


Settlement,  No.  2. 
As  to  the  level 


in  a  Coal  Pit. 
—  Vide  Lease,  No.  9. 

College. — (1.)  Held  that  the  appel- 
lants, having  deviated  from  the  di- 
rections contained  in  the  Charter 
of  Foundation  in  the  election  of  a 
Professor  of  Divinity  in  King's 
College,  Aberdeen,  the  election  was 
void  and  null. — Brown  and  Others 
f.  Chalmers  and  Others,  14th  March 
1734,  p.  663. 

(2.)  (1.)  Held  in  the  election 

of  a  rector  in  King's  College,  Aber- 
deen, that  the  Principal  of  the  Col- 
lege was  not  entitled  to  a  double  or 
casting-vote,  (2.).  Held  in  the 
election  of  a  civilian  of  professor  of 
civil  law  of  the  College,  that  the 
respondent,  Dairy m pie,  had  the 
greatest  number  of  votes,  and  that 
his  election  had  been  duly  and 
regularly  made.  Affirmed  on  ap- 
peal.— Thorn  and  Others  v.  Dal- 
rymple  and  Others,  22d  Feb.  1763, 
p.  738. 

Commontt. —  (1.)  The  Common  of 
Glen  tilt  and  Glenfender,  belonged  in 
common  to  the  Duke  of  Atholl  and 
General  Robertson,  and  was  let  to 
small  farmers  as  pasture  lands  for 
pasturing  cattle.  The  Duke's  forests 
were  in  the  neighbourhood,  and  the 
question  arose,  whether  the  Duke 
had  right  to  give  orders  to  his 
tenants  to  drive  the  deer  off  the 
Common,  to  the  prejudice  of  Gene- 
ral Robertson's  right  of  bunting  and 
killing  the  deer  on  the  Common? 
Held  that  the  Duke  might  do  so. — 
Robertson  tv  Duke  of  Atholl  and 


Another,  his  tenant,  1st  Dec  1814, 
p.  72. 
Commontt,  Division  of.— -(2.)  In  an  ac- 
tion for  division  of  commonty,  objec- 
tions were  stated  to  the  procedure  of 
the  Sheriff  in  taking  the  proof,  and 
other  procedure  before  him  under 
remit  of  the  Court,  but  these  were 
repelled.  —  Robertson  v.   Duke  of 
Atholl,  5th  July  1815,  .p.  137. 
Composition  on  Entry. —  Vide  Supe- 
rior and  Vassal. 
Compensation. —  Pick  Sale,  No.  1. 
Concealment. —  Vide  Insurance,  No. 

2. 
Conditional  Institution.  —  A  party 
conveyed  to  his  son,  and  his  heirs, 
executors,  and  assignees,  his  whole 
heritable  and  moveable  estate,  in- 
cluding his  "  whole  jewels,  silver* 
"  plate,  pictures,  marbles,  alabas- 
"  ters,  &c,  and  all  kinds  of  house- 
"  hold  furniture,  and  in  general  all 
"  goods  and  gear  belonging  to  him 
"  at  the  time  of  his  death."  Of 
same  date,  he  executed  a  deed,  ex- 
pressing his  will  and  intention  to 
be,  that  in  the  event  of  his  dying 
without  leaving  heirs  male  of  his 
body,  the  furniture,  silver-plate, 
and  pictures,  in  his  mansion-houses 
of  Dryden  and  Carnwarth,  should 
go  to  the  heir  of  entail  succeeding 
to  the  estates  of  Dryden  and  Carn- 
warth, and  assigned  and  disponed 
the  same  to  these  collateral  heirs 
male  accordingly.  His  son  survived 
him,  and  executed  a  deed,  bequeath- 
ing otherwise  his  moveable  estate. 
Held  that  this  was  a  conditional 
institution,  and  not  a  substitution, 
and  that  the  son,  on  succeeding,  was 
entitled  to  dispose  of  the  property 
as  absolute  proprietor,  in  any  way 
he  might  think  proper. — Sir  A. 
Macdonald  Lock  hart  v.  Lockhart's 
Executors,  1st  July  1814,  p.  31. 
Conditional  Acceptance. — Vide  Bill, 

No.  1. 
Conditions  of  Sale. —  Vide  Sale,  No.  8. 
Condition    Implied.  —  Vide    "  Pro- 
vision" No.  2. 
Constitution    of    Debt  —  Circum- 
stances in  which  a  notarial  copy  of 
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a  bond  granted  in  Spain,  together 
with  other  evidence,  was  sustained, 
as  proving  the  constitution  of  the 
debt.— :Earl  of  Traquair,  &c,  v. 
Buitows  and  Others,  20th  March 
1815,  p.  99. 

Contraction  of  Debt —  Vide  Entail, 
No.  1. 

Contract. — A  contract  entered  into 
by  the  trustees  on  a  bankrupt  es- 
tate, with  concurrence  of  the  credi- 
tors, was  held  not  reducible  on  the 
allegation  (not  proved),  that  it  was 
entered  into  without  due  authority, 
and  to  the  hurt  of  the  creditors. — 
Henderson  (Garbett  and  Co.'s  Trus- 
tee) v.  Selkrig  (Fairholm's  Trustee), 
27th  June  1816,  p.  198. 

of  Sale.— (2.)   Vide  Sale. 

Contravention  of  Act. —  Vide  Act. 

of  Entail.—  Vide  Entail. 

(2.)  Vide  Entail,  No.  18. 

Corruption,  Falsehood,  and  Bribery. 
—  Vide  Decree  Arbitral. 

(2.)  Vide  Decree  Arbitral. 

Cruelty. —  Vide  Separation  and  Ali- 
ment, on  the  ground  of. 

Damages  for  Muirburning. — (1.)  In 
prejudice  to  the  Duke  of  AthoH's 
right  of  deer  hunting  and  muir 
game  on  Atholl  Forest,  over  which 
the  appellant,  General  Robertson, 
possessed  a  servitude  of  grazing  his 
cattle,  he  (the  appellant)  set  fire  to 
the  heath  on  that  part.  Held  him 
liable  in  damages. — Robertson,  &c, 
c.  Duke  of  Atholl,  5th  July  1815, 
p.  135. 

(2.)   A  writer,   who   held   a 

factory,  was  found  liable  in  damages 
for  failure  to  complete  service, 
whereby  a  party  was  deprived  of  a 
liferent  interest  in  an  estate  pro- 
vided to  him  by  his  marriage  con- 
tract. Reversed  in  the  House  of 
Lords.  Thomson  v.  Somerville, 
8th  June  1818,  p.  393. 

(3.)  For  loss  by  fire  of  goods 

on  board  lighter. —  Vide  Carrier  by 
Water. 

(4.)  For  contravention  of  en- 


tail in  regard  to  granting  leaees.- 
Vide  Entail,  No.  18. 


Damages.— (5.)  An  action  of  damages 
was  raised  for  oppressive  and  illegal 
execution  of  a  caption,  for  debt 
brought  against  the  cautioner  of  the 
messenger  and  another,  who  was 
accessory  to  these  proceedings. 
Held  them  liable  in  £100  of  da- 
mages. Affirmed  on  appeal.  — 
Grant,  &c.,  v.  Forbes,  29th  March 
1759,  p.  731. 

(6.)  Circumstances  in  which 

a  party  was  held  liable  in  damages, 
who,  in  selling  tobacco,  as  agent  for 
a  foreign  house,  had  fraudulently 
abstracted  part  of  the  good  tobacco, 
as  it  arrived  from  America,  and 
substituted  tobacco  of  an  inferior 
quality ;  and  thii  being  proved,  he 
was  found  liable  in  £1643,  Is.  4d., 
as  the  total  loss. — Miller  v.  Alex- 
ander, 19th  April  1758,  p.  718. 

— —  (7.)  At  a  time  of  famine,  when 
meal  was  scarce,  a  riot  took  place 
in  the  Burgh  of  Hamilton,  whereby 
the  pursuer's  granaries  were  broken 
into,  and  his  meal  carried  off.  Held 
the  magistrates  of  the  Burgh  liable 
in  damages  as  having  failed  and 
neglected  to  perform  their  duty  as 
magistrates,  on  the  occasion  of  the 
riot,  and  as  having  connived  at  the 
same.  —  Weir  t;.  Naismith  and 
Others,  3d  March,  1743,  p.  678. 

— —  (8.)  For  non-implement  of 
sale  of  growing  wood. —  Vide  Sale, 
No.  7. 

Death,  Presumption  of. — Word  was 
sent  home  by  the  officers  of  a  ship 
of  war,  that  Lieutenant  Rutherford 
being  under  arrest  to  stand  trial, 
had  dropped  overboard  to  escape  to 
land,  and  was  believed  to  have  been 
drowned.  Contrary  rumours,  how- 
ever, arose  to  the  effect,  that  he  had 
escaped  to  land.  Held,  in  the 
Court  of  Session,  that  this  was 
sufficient  presumption  of  death,  but 
judgment  reversed  in  the  House  of 
Lords  on  the  merits. — Thomson  r. 
Sommerville,  8th  June  1818,  p.  393. 

Deathbed. — (1.)  Power  was  given,  br 
an  entail,  to  the  heirs  of  entail,  to 
provide  their  younger  children  with 
provisions,  and  to  affect  the  estate 
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with  the  same,  equal  to  three  years' 
rents.  The  respondent's  mother, 
the  heir  of  entail  in  possession, 
granted  bond  to  her  younger  chil- 
dren, and  affected  the  estate  there- 
with. While  on  deathbed,  four 
years  after  she  had  executed  this 
bond,  she  executed  a  new  or  second 
bond,  to  her  younger  children,  in 
the  same  terms  as  the  former  one, 
with  the  view  of  giving  the  heir 
to  the  estate  a  longer  time  to  pay 
the  bond.  The  previous  deed,  it 
was  said,  she  ordered  the  writer  to 
cancel,  when  he  went  home,  which 
he  did,  by  tearing  away  the  lady's 
name  from  the  first  and  last  pages, 
the  same  day  as  the  second  bond 
was  executed.  The  heir  of  entail 
challenged  the  deed  executed  on 
deathbed.  Held,  that  it  was  com- 
petent to  look  at  the  first  deed,  in 
order  to  support  the  second,  as 
there  was  no  evidence  that  Niven, 
the  writer,  had  authority  to  cancel 
the  first  in  the  way  he  did,  and, 
therefore,  that  the  second  deed  was 
not  reducible  on  deathbed. — Mure, 
&c,  v.  Mure,  &c.,  9th  June  1818,  p. 
399. 

Deathbed. — (2.)  A  reduction  was 
brought  to  set  aside  the  settlement 
of  the  late  Duke  of  Roxburghe,  on 
the  head  of  deathbed,  by  the  present 
Duke.  Held  him  to  be  barred  from 
challenging  the  deathbed  deed 
1804,  by  the  previous  liege  poustie 
deed  of  1790,  which  had  not  been 
previously  revoked. — Duke  of  Rox- 
burghe v.  John  Wauchope,  W.S., 
and  Others,  25th  May  1820,  p.  548. 

(3.)  Marriage  on  Deathbed. — 

Vide  Marriage,  No.  1. 

Debt,  Constitution  of. — (1.)  A  notarial 
copy  of  a  bond,  granted,  in  Spain, 
together  with  other  evidence,  was 
sustained  as  proving  the  constitu- 
tion of  the  debt. — Earl  of  Traquair, 
&c,  v.  Burrows,  and  Others,  20th 
March  1815,  p,  99. 

Decree  Arbitral  (1.) — A  reduction 
was  brought  of  a  contract,  a  decree 
arbitral,  a  judgment  of  the  Court  of 
Session  pronounced  in  terms  of  the 


decree  arbitral,  and  a  judgment  of 
the  House  of  Lords :  Held  that  no 
relevant  grounds  in  law  had  been 
stated  for  reducing  these. — Robert- 
son v.  Duke  of  Atholl,  20th  April 
1815,  p.  108. 

Decree  Arbitral. — (2.)  Held,  that 
there  were  no  relevant  facts  stated, 
inferring  corruption,  falsehood,  and 
bribery,  to  warrant  the  redaction  of  a 
decree  arbitral ;  and  that  any  excess 
arising  from  the  arbiter  having  gone 
beyond  the  matters  submitted  to 
him,  ought  not  to  affect  the  validity 
of  the  decree  arbitral,  further  than 
to  rectify  the  said  excess,  leaving 
the  decree  arbitral  unimpeachable 
in  all  other  respects. — Johnstone  v. 
Cheape,  &c,  10th  July  1817,  p. 
339. 

(3.)  Held  (1.)  That  a  decree 

arbitral  was  not  inept  from  defect 
in  the  prorogation  of  the  submission. 
(2.)  That  the  arbiter  had  exceeded 
his  powers  in  deciding  matters  not 
within  the  submission,  but  that  the 
decree  was  only  impeachable,  to  the 
effect  of  rectifying  the  excess,  and 
not  to  vitiate  the  decree  arbitral  in 
toto.  (3.)  That  it  was  not  a  valid 
objection  to  the  arbiter,  that  he  had 
himself  an  interest  in  the  matter  in 
this  case. — Johnstone  v.  Cheape  and 
Others,  10th  July  1817,  p.  842. 

(4.)    Certain     property    was 

claimed,  belonging  to  the  Panmure 
family,  which  was  settled  by  deeds 
of  entail.  Disputes  having  arisen, 
these  rights  were  put  in  issue,  and 
said  to  have  been  finally  settled  by 
decree  arbitral.  A  reduction  was 
brought  of  the  decree  arbitral ;  but 
the  Court  of  Session  repelled  the 
reasons  of  reduction ;  and,  on  appeal 
to  the  House  of  Lords,  doubts  hav- 
ing occurred  to  the  Lord  Chancellor, 
as  to  whether  this  could  be  viewed 
as  a  regular  submission  and  decree 
arbitral,  or  a  mere  transaction,  his 
Lordship  remitted  the  cause  for 
further  consideration.  The  Court 
of  Session  thereupon  generally  sus- 
tained the  defences  in  the  reduction. 
Reversed  on  the  second  appeal  to  the 
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House  of  Lords  ;  and  held  (1.)  That 
the  instrument,  purporting  to  be  a 
decree  arbitral,  ought  to  be  reduced ; 
and  (2.)  That  the  interlocutor  of 
Court,  in  1782,  was  not  to  be  con- 
sidered as  final  and  conclusive 
against  the  respondent,  with  respect 
to  the  leases  in  question.  Quoad 
ultra  affirmed. — Maule  v.  Honour- 
able Ramsay  Maule,  10th  July 
1819,  p.  449. 

Degree  of  Sale. — The  right  to  an 
heritable  office  had  been  purchased 
at  a  judicial  sale,  and  the  decree  of 
sale  expressly  reserved  the  deputies' 
rights,  "  so  far  as  they  had  right  by 
the  commission."  Tiie  commission 
was  found  to  be  inept  from  vitiation 
in  essentialibus :  Held  that  this 
clause  did  not  save  their  right  from 
the  exceptions  pleadable  against  it. 
—Walker,  &c.  v.  Gibson,  22d  Feb. 
1819,  p.  441. 

Deed. —  Vide  Stamp. — An  agreement 
was  written  in  the  minute  book  of 
a  society,  by  which  the  society  con- 
veyed to  certain  parties  a  right  to  a 
well  on  their  property.  Held  the 
agreement  good,  although  it  was  not 
written  on  stamped  paper.  Re- 
versed in  the  House  of  Lords,  on 
the  ground  that  the  agreement  not 
being  stamped,  according  to  the 
Acts  of  Parliament,  the  same  ought 
not  to  have  been  received  as  evi- 
dence of  such  agreement. — Brown 
and  Others  v.  Murdoch  and  Others, 
20th  March  1815,  p.  95. 

(2.)  Deeds    reduced   and    set 

aside  on  the  ground  of  incapacity, 
force  and  fear,  and  irregularities  in 
the  execution  of  the  deeds. — Moffat 
v.  Moffat,  19th  June  1816,  p.  181. 
(3.)  Held  that  a  deed  of  entail 


had  not  been  executed  under  the 
influence  of  fraud  or  compulsion, 
but  voluntary  on  the  part  of  the 
maker,  and  was  therefore  not  re- 
ducible.— Hotchkis,  &c.  v.  John 
Dickson,  19th  July  1820,  p.  G15. 
(4.)     Vide    Reduction    of. — 


No.  5. 


(5.)    A    marriage    contract, 
although  absurd  and  inconsistent  iii 


some  of  its  clauses,  yet  as  it  was 
clear  in  the  destination  clause,  it 
was  sustained. — Murray  ».  Carlyle, 
21st  Feb.  1770,  p.  780. 

Delivery. —  Vide  Sale. 

Deposition  of  Witness. —  Vide  Wit- 
ness, No  2. 

Destination  in  Settlement. — General 
clause. —  Vide  "  Settlement." 

Deviation  from  mode  of  cropping, 
stipulated  by  Lease. —  Vide  liase. 
No.  2. 

from    Building   Plan. —  Vide 

"  Building  Plan"  et  "  Property." 

Discharge. — An  estate  was  conveyed 
by  a  post  nuptial  contract  of  mar- 
riage, to  the  husband  and  the  heirs 
male,  procreated  of  the  marriage ; 
which  failing,  the  heirs  male  of  the 
husband's  body  by  any  future  mar- 
riage ;  which  failing,  to  the  heirs 
female,  and  the  heirs  male  descending 
of  her  body ;  which  failing,  to  the 
heirs  and  assignees  whatsoever,  of 
the  husband.  There  was  no  issue 
male,  but  a  daughter  survived,  who 
married  a  Mr  Routledge.  Before 
the  father's  death,  she  had  entered 
into  a  transaction  with  her  father, 
by  which  she  renounced  and  dis- 
charged her  rights  under  the  con- 
tract of  marriage  ;  and  the  present 
question  was  raised,  first  by  hereon, 
whether  his  mother  had  vested  in 
her  a  jus  crediti,  under  the  marriage 
contract ;  and  whether,  supposing 
she  had,  her  discharge  could  affect 
the  rights  of  succession  of  her  son. 
Held,  that  she  had  vested  in  her  a 
jm  credit^  which  she  might  discharge 
on  full  implement,  or  on  terms  of 
compromise,  and  that  she  had 
effectually  discharged  these  rights, 
so  as  to  bar  the  claim  of  her  son.— 
Majendie  v.  Carruthers,  6th  Julr 
1820,  p.  597. 

Divorce  for  Adultery. — (1.)  The 
plea  of  remissio  injurice  was  sus- 
tained by  the  Court  of  Session  ;  but 
in  the  House  of  Lords  the  case  was 
remitted  for  reconsideration,  with 
considerable  doubts  expressed,  as  to 
the  judgment  below,  in  consequence 
of  there  being  no  evidence  that  the 
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husband  had  probable  knowledge 
of  his  wife's  guilt  at  the  time  of  the 
alleged  condonation.  —  Fairlie  v. 
Fairlie,  3d  July  18J5,  p.  121. 

Divorce. — (2.)  A  husband  raised  an 
action  of  divorce  against  his  wife, 
on  the  ground  of  adultery,  but  did 
not  withdraw  himself  from  his 
house,  where  his  wife  chose  to 
remain,  after  the  summons  was 
served  on  her.  Held,  that  if  the 
husband  eats  and  sleeps  separately, 
under  the  same  roof,  he  is  not  held 
to  cohabit  with,  or  to  be  reconciled 
to  her,  so  as  to  raise  the  plea  of 
remissio  injuries  as  a  bar  to  the 
action ;  and,  therefore,  that  plea  in 
this  case  was  repelled. — S ted  man  v. 
Stedman,  6th  May  1742,  p.  675. 

Division  of  Commonty. — Vide  Com- 
monty. 

Domicile. — The  late  Earl  of  Strath- 
more  was  born  in  England.  He 
had  a  house  in  London,  and  had 
estates  in  England.  He  had  also 
estates  in  Scotland,  and  a  mansion 
house  and  servants  there.  The 
original  dignity  of  the  family  was  a 
Scotch  Peerage  ;  but  the  late  Earl 
died,  possessing  both  the  rights  of  a 
Scottish  and  a  British  Peer.  The 
marriage  of  the  Earl  was  in  Eng- 
land, and  he  had  resided  chiefly  in 
England.  In  a  question  as  to  the 
legitimation  of  his  children,  born  out 
of  wedlock,  of  a  lady  whom  he  after- 
wards married  on  deathbed,  Held 
him  to  be  domiciled  in  England ; 
and  that  the  Scottish  law  of  legiti- 
mation per  mbsequens  malrimonium, 
could  not  apply  so  as  to  legitimate 
his  children,  born  of  this  lady. — 
Bowes  r.  Bowes  (Strathmore  Peer- 
age Cause),  29th  June  1821,  p.  645. 

Election  of  Minister. — (1.)  The  elec- 
tion of  a  minister  as  assistant  and 
successor,  in  the  parish  of  Cadder, 
was  vested  in  the  whole  heritors  and 
elders  of  the  parish.  On  the  day 
of  election  32  voted  for  Mr  Grahame, 
and  32  for  Mr  Lockerby.  The  preses 
of  the  meeting  gave  a  double  or  cast- 
ing vote,  for  Mr  Grahame.  His  elec- 
tion having  been  disputed ;  Held  (1.) 


That  the  vote  given  for  Ann  Reid, 
a  minor,  then  seventeen  years  of  age, 
per  mandate  of  her  curator  alone, 
without  her  signature  or  consent, 
was  inept.  (2.)  That  the  objection 
to  the  vote  of  James  Provan,  was 
bad.  (3.)  That  the  preses  had  no 
right  to  a  second  or  casting  vote ; 
and  (4.),  That  the  minutes  of  the 
meeting  could  not  be  looked  at  as 
unexceptionable  evidence  of  what 
took  place,  from  the  alterations 
made  on  them  by  the  clerk,  after 
the  meeting  was  over;  and  (5.),  That 
the  majority  of  votes  was  given  for 
Mr  Lockerby.  In  the  House  of 
Lords  the  interlocutors  were  af- 
firmed, except  as  to  the  2d  and  5th 
points,  which  were  remitted. — Stir- 
ling and  Others  v.  Campbell  and 
Others,  1st  July  1816,  p.  238. 

Election  (of  Professor.)  (2.)  Held, 
that  the  appellants  having  deviated 
from  the  directions  contained  in  the 
charter  of  foundation,  in  the  elec- 
tion of  a  Professor  of  Divinity  in 
King's  College,  Aberdeen,  the  elec- 
tion was  void  and  null.— (Vide 
"  College")  Brown  and  Others  v. 
Chalmers  and  Others,  14th  March 
1734,  p.  C63. 

(3.)  (of  Professor.)  (1.)  Held, 

in  the  election  of  a  Rector  in  King's 
College,  Aberdeen,  that  the  Princi- 
pal of  the  College  was  not  entitled 
to  a  double  or  casting  vote;  (2.) 
Held,  also  in  the  election  of  a  Civi- 
lian of  the  College,  that  the  respond- 
ent Dalrymple,  had  the  greatest 
number  of  votes,  and  had  been  duly 
elected.  Affirmed  on  Appeal,  22d 
Feb.  1763,  p.  738. 

Entail. — (1.)  In  the  case  of  Sheuchan 
the  question  was,  whether  a  proprie- 
tor of  a  fee  simple  estate,  could  make 
an  effectual  entail,  placing  himself 
under  all  the  fetters  thereof,  so  as  to 
exclude  his  creditors ;  and  whether 
the  entail,  in  this  case,  contained  an 
effectual  prohibition  against  con- 
tracting debt  ?  Held,  generally,  that 
the  entail  was  not  effectual  against 
the  creditors  of  Mr  Vans,  the  maker, 
as  to  the  estate  of  Barnbarrow.     In 
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the  House  of  Lords,  remitted  for  re- 
consideration.— Agnew  v.  Stewart, 
&c,  29th  July  1814,  p.  60. 

Entail. — (2.)  In  the  above  case  the 
Court  refused  to  interfere  to  autho- 
rise a  sale  of  any  part  of  the  estate 
of  Barnbarrow,  to  pay  the  entailers' 
debts,  the  entail  containing  a  strict 
prohibition  against  sales.  Same 
case. 

(3.)  Vide  Prescription  of,  No.  1. 

■  (4.)  An  entail  contained  an 
express  prohibition  against  selling, 
but  the  irritant  and  the  resolutive 
clauses  omitted  to  fence  against 
sales,  and  the  estate  was  sold.  In 
an  action  brought  by  the  next  sub- 
stitutes, to  compel  the  heir,  who  sold 
the  estate,  to  account  for  the  price 
to  the  next  substitutes,  and  to  re- 
employ the  same  in  the  purchase  of 
land,  to  be  entailed  in  terms  of  the 
entail :  Held,  that  a  simple  prohibi- 
tion against  selling  the  estate  is 
good  in  a  question  between  heirs  ; 
to  the  effect,  that  though  Sir  James 
Stewart  might  sell  the  estate,  yet 
he  was  bound  to  account  for  the 
price  to  the  next  substitutes.  In 
the  House  of  Lords,  the  case  remit- 
ted for  reconsideration. — Stewart 
Denham  v.  Lock  hart,  &c,  22d 
March  1815,  p.  85. 

■  (5.) — Vide  Prescription  of, 
Nos.  (4.)  (5.)  (6.)  and  (7.) 

(6.)-— (1.)  A  party  possessing 

an  estate  on  apparency,  executed 
an  entail,  in  which  there  was  an 
obligation,  binding  his  heirs  "  to 
"  fulfil  and  perform  the  whole  obli- 
"  gations  prestaGle  by  me  at  my 
"  death."  Held,  that  though  he 
could  not  make  an  effectual  entail, 
while  in  apparency,  yet  that  the 
obligation,  in  the  entail,  descended, 
and  was  a  ground  to  compel  the 
heir  of  line  to  implement  the  con- 
ditions of  the  entail,  and  to  make 
up  proper  titles  in  terms  thereof; 
and  (2.),  That  this  obligation  was 
onerous,  and  transmitted  in  terms 
of  the  Act  1695,  c.  14,  against  the 
heir  passing  by  and  serving  to  the 
ancestor    last    infeft.      Carmichael 


&c.  v.  Carmichael,  15th  May  1816, 
p.  155. 

Entail. — (7.) — An  entail  contained  a 
clause  prohibiting  "All  or  any  of 
"  the  said  heirs  or  members  of 
tailzie,  or  their  successors,  to  8ell,w 
&c.  There  was  no  express  mention 
of  the  institute,  as  included  within 
this  prohibitory  clause,  although, 
from  other  clauses  in  the  entail,  it 
was  contended,  that  he  was  in- 
cluded. Held,  that  under  the  terms, 
"  all  the  heirs  or  members  of 
tailzie,"  the  institute,  or  disponee, 
was  not  included,  and,  therefore, 
that  he  had  right  to  sell  the  estate. 
— Steele  v.  Steele,  &c,  18th  and 
24th  June  1817,  p.  322. 

(8.)— In   the   Neidpath   and 

March  entail,  there  was  no  pro- 
hibition- against  granting  leases  or 
taking  grassums,  but  there  was  a 
prohibition  "  to  sell,  alienate,  or 
"  dispone  the  lands/'  There  was  a 
permissive  clause,  allowing  the  heirs 
of  entail  to  grant  leases  for  "  their 
"  own  lifetimes  or  the  lifetimes  of 
"  the  receivers  thereof,"  bot  u  with- 
"  out  evident  diminution  of  the 
"  rental."  The  late  Duke  granted 
a  lease  of  Harestanes  for  fifty-  seven 
years,  and  took  a  grassum.  Held 
(1.)  That  a  lease  for  fifty-seven 
years  was  an  alienation,  and  that 
it  was  not  in  the  Duke's  power  to 
grant  such  lease.  (2.)  That  a  lease 
granted  with  a  grassum  taken,  was 
also  an  alienation.  Affirmed  in  the 
House  of  Lords. — Sir  James  Mont- 
gomery and  Others  (Executors  of 
the  late  Duke  of  Queensberry)  r. 
Earl  of  Wemyss,  12th  July  1819, 
p.  465. 

(9.)  —  (Alternative    Leases.) 


In  the  Neidpath  entail,  there  was 
no  express  prohibition  against  grant- 
ing leases  or  taking  grassums,  but 
there  was  a  prohibition  to  **  alienate* 
the  estate  or  any  portion  of  the 
lands.  A  lease  was  granted  for 
fifty-seven  years,  at  a  rent  of  £155, 
with  a  grassum  paid  of  £300. 
Thereafter  this  lease  was  renounced 
for    another    lease    for    thirty-one 
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years,  or  for  29,  27,  25,  23,  21,  or 
19  years,  for  whichever  of  these 
periods  the  Duke  might  be  found 
to  have  power  to  grant  it.  The 
Court  would  have  sustained  the 
lease  for  twenty-one  years ;  but 
held,  that  as  a  grassum  had  been 
paid  for  the  lease  renounced,  the 
new  lease  Was  to  be  viewed  as  a  sub- 
stitute for  the  former  lease,  and  sub- 
ject to  the  same  objections  pleadable 
against  it ;  and  that  the  conversion 
of  any  part  of  the  rent  into  a  sum 
instantly  paid,  was  an  alienation 
pro  tanto,  and  struck  at  by  the  pro- 
hibition against  alienation.  In  the 
House  of  Lords  held  that  tacks 
granted  partly  for  rent  reserved,  and 
partly  for  rent  paid  down,  were  not 
to  be  considered  as  leases  let  "  with- 
"  out  evident  diminution  of  the 
"  rental." — Sir  James  Montgomery 
and  Others  v.  Earl  of  Wemyss, 
12th  July  1819,  p.  482. 

Entail. — (10.)  This  is  the  same  case  as 
the  above,  namely,  the  case  with  the 
tenant  of  one  of  the  farms  (Eds- 
toun),  let  as  above  described,  and 
which  case  was  decided  in  the  same 
manner,  although  he  pleaded  that, 
as  tenant,  he  was  entitled  to  special 
favour;  that  he  had  entered  into  the 
lease  in  bond  fides,  and  for  onerous 
causes ;  and  having  obtained  posses- 
sion on  that  lease,  he  held  a  real  right, 
which  by  express  Statute  was  pro- 
tected and  good  against  all  singular 
successors  ;  and  that  his  lease  must 
hold  good  whatever  was  the  result 
of  the  question  between  the  Earl 
and  the  late  Duke's  executors.— 
Symington  v.  Earl  of  Wemyss,  12th 
July  1819,  p.  489. 

(1 1.)— (Crooks.)   In  the  Neid- 

path  entail  there  was  no  express 
prohibition,  either  against  granting 
leases,  or  against  taking  grassum  s, 
but  there  was  a  prohibition  to 
alienate.  There  was  a  permissive 
clause  to  grant  leases  for  the 
granter's  lifetime,  or  the  lifetime  of 
the  receiver  thereof,  but  "  always 
"  without  evident  diminution  of  the 
"  rental."    A  lease  was  first  granted 


for  twenty-six  years,  at  £12  of 
yearly  rent,  with  £115  grassum 
paid.  This  was  renonnced  in  1791, 
for  a  fifty-seven  years'  lease,  at  the 
same  rent,  but  with  no  grassum 
paid.  This  lease,  before  its  expiry, 
was  also  renounced  for  a  new  lease, 
with  an  alternative  period  of  dura- 
tion for  81  years,  or  for  29,  27, 
25, 23, 21,  or  19  years,  forwhichever 
the  Duke  might  be  found  to  have 
power  to  grant  it.  It  was  contended 
that  this  lease  was  just  a  continua- 
tion of  the  first  lease,  and  affected 
by  the  grassum  then  taken,  and 
also  that  it  was  granted  with  evi- 
dent diminution  of  the  rental,  and 
beyond  the  duration  allowed  by  the 
entail.  Held,  that  as  no  grassum 
was  paid,  the  lease  was  not  void 
on  that  ground,  and  the  Court  sus- 
tained the  lease  for  twenty-one 
years.  In  the  House  of  Lords, 
remitted  for  reconsideration,  with 
doubts  expressed  as  to  the  validity 
of  a  lease  having  no  terminable  or 
fixed  ish. — Earl  of  Wemyss  v. 
Johnstone,  <&c.,  12th  July  1819, 
p.  493. 

Entail.  (12.)— (Flemington  Mill).  In 
the  Neidpath  entail,  a  lease  of  part 
of  the  lands  was  granted  in  1788 
for  fifty -seven  years,  at  a  rent  of 
£90,  no  grassum  being  then  paid 
for  it.  This  lease  was,  in  1807, 
renounced  for  a  new  lease  for  31 
years,  or  such  other  term  of  29, 
27,  25,  23,  21,  and  19  years,  as  it 
might  be  found  the  Duke  had  power 
to  grant  it  for.  The  rent  stipulated 
was  £93.  Held,  in  respect  no 
grassum  was  paid  for  this  lease, 
that  the  same  was  good  for  twenty- 
one  years.  In  the  House  of  Lords 
the  case  remitted  for  reconsideration, 
as  in  the  previous  case. — Earl  of 
Wemyss  v.  Sir  James  Montgomery 
and  Others,  12th  July  1819,  p.  500. 

(13.)— The  case  with  the  ten- 
ant was  decided  in  the  same  manner, 
although  he  pleaded  that  he  was  a 
bona  fide  and  onerous  acquirer  of 
the  lease,  and  having  obtained  pos- 
session, his  real  right  was  protected 
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by  the  Act  1449,  c.  17,  securing 
tenants  against  singular  successors. 
— Earl  of  Wemyss  v.  James  Murray, 
12th  July  1819,  p.  505. 

Entail.  (14.) — (Liferent  Leases — 
Whiteside.)  (1.)  In  the  Neidpath 
entail,  a  lease  had  been  granted  in 
1788  for  fifty-seven  years,  with  a 
grassum  paid.  That  lease,  in  1807, 
was  renounced  for  a  lease  for  the 
tenant's  life,  at  the  same  rent  as  the 
former.  Held  that  this  latter  tack 
must  be  held  as  merely  a  substitute 
for  the  former,  and  subject  to  every 
objection  on  the  ground  of  grassum  ; 
and  that,  though  the  new  tack  was 
in  compliance  with  the  entail  as  to 
endurance,  yet  as  it  was  affected 
by  the  grassum  formerly  paid,  and 
as  it  was  granted  at  the  same  rent, 
plus  the  cess  and  rogue  money,  it 
was  to  be  held  as  granted  in  diminu- 
tion of  the  rental.  Affirmed  in  the 
House  of  Lords.  (2.)  The  tenant 
pleaded,  that  whatever  might  be 
the  result  of  the  question  with  the 
executors,  it  could  not  affect  the 
tenant  entering  into  the  lease  in 
bonajide,  and  that  he  was  protected 
by  the  Acts  1449,  c.  17,  and  1685, 
c.  22,  as  the  acquirer  of  an  onerous 
real  right;  but  this  plea  repelled. 
William  Murray  v.  Earl  of  Wemyss 
and  March,  12th  July  1819,  p. 
507. 

(15.)— Case  of  declarator  with 

the  executors  of  the  Duke,  as  to 
Whiteside,  decided  as  above. — Sir 
James  Montgomery  and  Others,  v. 
Earl  of  Wemyss,  12th  July  1819, 
p.  516. 

(16.) — (Queensberry  Entail.) 


The  Queensberry  entail  contained 
a  prohibitory  clause  "  to  sell,  wad- 
"  set,  or  dispone."  It  also  contained 
a  permissive  clause  to  grant  leases, 
but  not  "  for  any  longer  space  than 
"  for  the  setter's  lifetime,  or  for 
"  nineteen  years,  and  that  without 
"  diminution  of  the  rental  at  the 
"  least  for  the  just  avail  for  the 
"  time."  The  Duke  granted  leases 
at  the  old  rent,  taking  grassum s 
instead  of  an  increase  of  rent.     Be- 


fore these  were  expired,  he  granted 
new  leases  upon  renunciations  of 
the  old,  to  endure  for  his  life,  and 
for  nineteen  years  thereafter,  grant- 
ing [at  same  time  an  obligation  to 
renew  these  annually,  so  that  the 
tenant  might  have  a  lease  for  nine- 
teen years  to  run  from  the  period 
of  his  death.  Held  in  the  Court 
of  Session,  that  the  Duke  had  full 
powers  to  grant  tacks  in  this 
manner.  In  the  House  of  Lords 
reversed. — Duke  of  Buccleuch  and 
Queensberry  v.  Sir  James  Mont- 
gomery and  Others  (Executors  of 
the  late  Duke  of  Queensberry),  12th 
July  1819,  p.  520. 

Entail.  (17.)-— Case  with  one  of  the 
tenants,  namely,  of  the  farm  of 
Halscar,  under  the  Queensberry 
entail,  as  above  set  forth.  The 
tenant  (Hislop),  stated  that  in  the 
year  1786,  he  had  obtained  a  lease 
for  nineteen  years  of  this  farm  for 
a  rent  of  £30  per  annum,  and  & 
grassum  paid  of  £36.  In  the  year 
1797,  this  lease  was  renewed  for 
nineteen  years,  at  the  same  rent, 
but  upon  payment  of  a  grassum  of 
£28.  In  1 803  he  procured  a  lease 
of  the  same  farm  for  nineteen  years, 
at  the  yearly  rent  of  £30,  the  old 
lease  being  then  unexpired;  and, 
besides,  there  was  granted  an  obli- 
gation by  the  late  Duke  to  renew 
this  last  lease  to  the  respondent 
annually,  for  the  same  period  of 
nineteen  years.  In  these  circum- 
stances he  contended,  that  he  had 
entered  into  possession  in  bona  fik, 
and  put  out  large  sums  on  the  faith 
of  the  lease,  and  that  the  action 
against  him  was,  therefore,  irrele- 
vant, as  his  lease  was  protected  bj 
the  Act  1449,  c.  17.  The  Court 
of  Session  sustained  his  defences, 
and  assoilzied  him.  In  the  House 
of  Lords  judgment  reversed. — The 
Duke  of  Buccleuch  and  Queens- 
berry v.  Sir  James  Montgomery 
and  Others,  12th  July  1819,  p. 
540. 

(18.)— (Tinwald  Entail.)  The 

entail    of   Tinwald   restrained  the 
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heirs  of  entail  from  granting  "  tacks 
44  or  rentals  for  any  longer  space 
"  than  nineteen  years,  and  without 
"  any  diminution  of  the  rental ;  or, 
"  for  the  setter's  lifetime,  in  case  of 
"  any  diminution  of  the  rental ; 
"  and  that  it  should  not  be  lawful 
"  to  any  of  the  said  heirs  to  take 
"  grassums,  but  to  set  the  said 
"  lands  and  estate  at  such  reason - 
"  able  rents  as  can  be  got  therefor, 
"  at  least  for  the  just  avail  at  the 
time."  The  late  Duke  of  Queens- 
berry,  a  few  years  before  his  death, 
and  while  former  leases  were  cur- 
rent, made  the  tenants  on  the  estate 
renounce  their  leases  for  new  leases 
for  nineteen  years,  at  a  small  in- 
crease of  rent,  but  with  no  grass um 
paid.  In  an  action,  brought  by  the 
Marquis  of  Queensberry,  against 
the  late  Duke's  executors,  held  that 
such  claim  was  not  relevant.  In 
the  House  of  Lords  partly  affirmed  ; 
and  quoad  ultra,  remitted  for  recon- 
sideration.—Marquis  of  Queens- 
berry  v.  Sir  James  Montgomery 
and  Others,  26th  May  1820,  p.  551. 
Entail.— (19.)  The  entail  of  the 
dukedom  of  Hamilton  contained  a 
prohibition  against  alienation.  It 
permitted  leases,  but  not  to  exceed 
twenty-one  years'  duration  ;  and 
these  leases  were  not  to  be  granted 
"  with  evident  diminution  of  the 
"rental."  The  late  Duke  of  Hamilton 
granted  leases  of  thirty  or  forty  of  his 
farms,  for  twenty-one  years,  at  a  rent 
less  than  two-thirds  of  their  value  at 
the  time,  and  less  than  one-third  of 
their  present  value,  to  John  Boyes, 
the  Duke's  own  confidential  factor, 
who  sublet  them,  deriving  a  yearly 
surplus  or  increase  of  rent  of  £1376 
per  annum.  This  surplus,  by  an 
obligation  taken  from  Mr  Boyes, 
was  agreed  to  be  paid  to  Mrs  Es- 
ten,  who  had  lived  with  the  late 
Duke,  and  to  her  daughter,  the 
issue  of  this  connection.  Held  the 
leases  not  warranted  by  the  power 
contained  in  the  entail. — Duke  of 
Hamilton,  &c.  v.  Mrs  Esten  or 
Warring,  24th  July  1820,  p.  644. 


Entail. — (20.)     Vide    Provision     to 
Daughters,  No.  1. 

(21.)  An  entailed  estate  was 

sold  under  an  Act  of  Parliament, 
which  Act  had  been  obtained  upon 
the  fraudulent  allegation  of  debt, 
which  did  not  exist,  and  the  sale  was 
set  aside  (  Vide  former  Appeal,  vol.  i., 
p.  578)  and  a  remit  made,  quoad 
ultra,  to  the  Court  of  Session.  On 
the  case  going  back  to  the  Court  of 
Session,  it  was,  inter  alia,  argued, 
that,  before  the  Act  of  Parliament 
had  been  obtained,  there  was,  in 
point  of  law  and  fact,  no  entail,  as, 
in  1714,  the  maker  of  the  entail  of 
1 688,  and  the  institute,  had  both  con- 
curred in  executing  a  deed  of  revo- 
cation of  that  entail,  and  thus  had 
put  an  end  to  it,  Sir  James  Mac- 
kenzie, the  institute,  having,  from 
that  date  to  1739,  possessed  the 
estate  in  fee-simple.  (1.)  Held  it 
incompetent  for  the  defender  (re- 
spondent) to  object  that  the  estate 
of  Royston  did  not  remain  entailed 
at  the  date  of  the  Act  of  Parlia- 
ment. Affirmed  on  appeal.  (2.)  In 
regard  to  the  debts,  Held  that  two 
of  these  were  not  true  debts  against 
the  estate,  but  that  Lady  Ann's 
bond  was  a  good  debt. — Stewart  v. 
Sir  Kenneth  Mackenzie,  Bart,  20th 
Dec.  1757,  p.  711. 

(22.)  John  Macculloch  exe- 


cuted an  entail  in  favour  of  himself 
in  liferent,  and  John  Macculloch, 
the  younger,  his  eldest  son,  and  the 
heirs- male  of  his  body ;  remainder 
to  the  heirs-female  of  his  body  ;  and 
remainder  to  other  heirs-male.  The 
entail  was  recorded,  and  charter  and 
infeftment  followed  upon  it.  Some 
time  thereafter,  he,  with  consent  of 
his  son,  revoked  this  entail,  and  sold 
the  estate.  Held  that  the  father  and 
son  could  not,  by  their  joint  act  and 
deed  of  revocation,  recall  and  re- 
scind the  entail,  or  sell  the  estate  of 
Barholme.  —  Macculloch,  &c.  v. 
Macculloch,  18th  May  1772,  p.  785. 
— N.B.  The  next  case  was  cited,  but 
found  not  to  apply. 
— —    (23.)   Special  circumstances, 
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in  which  it  was  held  that  it  was 
competent  to  the  maker  of  an  entail, 
and  the  institute,  to  put  an  end  to 
the  entail,  and  to  convey  the  estate, 
although  there  were  prohibitory  and 
irritant  clauses  against  selling  and 
conveying  the  estate,  and  the  entail 
was  recorded. — Earl  of  Moray  v. 
Charles  Boss,  6th  April  1744, 
p.  801. 

Entail. — (24.)  It  was  objected  that  an 
entail  of leases  was  not  good,  because 
leases  were  not  the  natural  subject 
of  entail.  Objection  disregarded.— 
Maule  *.  Maule,  10th  July  1819, 
p.  449. 

(25.)  An  entail  prohibited  the 

sale  of  the  estate,  and  laid  the  fet- 
ters on  "  the  substitutes  before  men- 
"  Honed  and  described  by  name"  Held 
that  this  was  sufficient  to  include 
within  the  fetters  the  descendants  of 
the  body  of  such  substitutes. — Dal- 
rymple  and  Others  f.  Hunter  and 
Others,  17th  June  1784,  p.  807. 

(26.)    In    the   entail  of  the 


estate  of  West  Quarter,  the  question 
was,  whether  James  Livingston 
could  sell  the  estate  under  the  fol- 
lowing destination  of  the  entail,  "  to 
"  and  in  favour  of  the  said  Countess 
"  and  James,  Earl  of  Find  later,  her 
"  husband,  and  longest  liver  of  them 
"  two,  for  the  Earl,  his  liferent  use 
"  allenarly,and  to  James  Livingston 
"  and  the  heirs-male  of  his  body, 
"  whom  failing,  to  his  heirs-male 
"  whatsoever?"  James  Living- 
"  ston  was,  by  express  clause,  pro- 
hibited from  selling ;  and  in  a  for- 
mer appeal  {ante  vol.  ii.,  p.  108)  it 
was  found  he  could  not  sell.  There 
was  a  part  of  the  estate  which,  from 
the  state  of  the  title,  it  was  thought 
he  could  sell ;  and  having  sold  it, 
the  next  heir  after  his  death  brought 
a  reduction.  Held  that  where  the 
title  of  two  parties  is  derived  from 
the  same  author,  neither  party  can 
object  to  the  right  of  the  common 
author. — Livingstoue  v.  Warrock, 
29th  April  1773,  p.  790. 

(27.)  In  an  entail,  the  desti- 


"  and  the  heirs-male,  or  eldest  heir- 
"  female,  lawfully  to  be  procreated 
"  of  his  body."  The  respondent 
was  the  eldest  heir-female  of  the 
body  of  her  grandfather,  John,  Lord 
Leslie.  The  appellant  was  her 
uncle,  who  was  the  heir-male  of  the 
body  of  Lord  John  Leslie,  but  not 
the  heir-general.  Held  that,  by  the 
above  destination,  the  eldest  heir- 
female  in  lineal  descent  was  to  be 
preferred  to  the  collateral  heir-male 
of  the  body. — Hon.  Andrew  Leslie 
v.  Lady  Jane  Elizabeth  Leslie,  10th 
May  1774,  p.  792.  Vide  Rox- 
burghe  Cause  Competition. 

Entail  — (28.)  In  the  question  in  re- 
gard to  the  leases  with  the  executors 
of  the  Duke  of  Queensberry  {vide  vt 
supra,  No.  16  and  17),  the  leases 
were  held  to  be  contraventions  of 
the  entail,  and  beyond  the  powers  of 
the  Duke;  and  on  the  case  going 
back  to  the  Court  of  Session,  the 
executors  moved  the  Court,  that  it 
was  still  competent  for  them  and  the 
tenants  to  purge  the  irritancy.  The 
Court  of  Session  refused  purgation ; 
and  stated,  that  as  the  Duke  was 
now  dead,  no  contravention  or 
forfeiture  could  be  declared  against 
him.  Affirmed  on  appeal. — Sir  Jas. 
Montgomery,  Bart,  and  Others  r. 
Duke  of  Buccleuch  and  Others.  Also 
John  Hislop  v.  Duke  of  Buccleuch, 
29th  June  1821,  p.  819. 

Excambion. — An  action  was  brought, 
thirty  years  after  the  excambion  of 
the  old  glebe  belonging  to  the  mi- 
nister of  Lochalsh,  for  the  lands  of 
Ardhill,  belonging  to  Lord  Seaforth, 
to  set  aside  and  reduce  that  contract, 
on  the  ground  that  it  was  gone  into 
without  due  authority  from  Lord 
Seaforth.  Held  that  the  transaction 
having  been  fairly  gone  into,  and 
homologated  both  by  the  Seaforth 
family  and  the  appellant,  the  same 
could  not  be  disturbed.  Affirmed 
on  appeal,  20th  Feb.  1815,  p.  75. 

Execution  of  Trust.  —  Vide  Trust 
Uses. 

of  Diligence. —  Vide  "Ule- 


nation  was  "  to  John,  Lord  Leslie,         "  gal  Execution"  and  "  Damages." 
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Execution  of  Deed.—  Vide  "Deed" 
— "  Statutory  Solemnities." 

Exclusive  Title. — Vide  Prescription. 

Expense  of  Suit. — An  agreement  had 
been  entered  into  by  the  acceptor 
and  payee  of  a  bill,  to  prosecute  for 
delivery  of  the  oats  for  which  the 
bill  had  been  accepted,  against  the 
official  assignees  of  the  sellers,  who 
claimed  right  to  the  oats.  After  the 
suit  had  gone  on,  the  appellant  (ac- 
ceptor) settled  the  matter  in  dispute 
with  the  assignees,  without  the  con- 
sent of  the  respondent.  Held  him 
liable  in  the  cost  (£272,  10s.  5d.) 
of  suit.  In  the  House  of  Lords 
held  him  liable  only  for  the 
half  of  the  costs  incurred  prior  to 
the  date  of  his  letter  intimating  the 
settlement  that  had  taken  place. — 
Craig  0.  Howie,  &c,  5th  March 
1817,  p.  261. 

Expense  of  stamping  missives  of  tack, 
which  were  objected  to  by  the 
landlord  as  void,  in  an  action  of  re- 
moving raised  by  him  against  the 
tenants,  found  wholly  payable  by 
the  landlord.  —  Kerr,  Cadell,  and 
Others  v.  Duke  of  Atholl,  15th  July 
1815,  p.  130. 

Expiry  of  the  Legal. —  Vide  Adjudi- 
cation. 

Extra  Charges.  —  Vide  "  Building 
"  Contract." 

Evidence.— FtVfo"Proof,"  "Witness," 
et  *«  Parole/' 

of  Debt.— (2.)  Held  the  no- 
tarial copy  of  a  foreign  bond,  with 
other  proof,  sufficient  evidence  of 
the  debt* — Earl  of  Traquair,  &c.  v. 
Burrows,  &c,  28th  March  1815, 
p.  99. 

(3.)  Opinion   of  Lord  Mea- 


dowbank,  that  a  judicial  admission 
in  the  summons  was  the  highest 
possible  kind  of  evidence,  and  effec- 
tual in  law  to  establish  a  real  right 
of  property. — Earl  of  Aboyne  v. 
Innes,  10th  July  1819,  p.  444. 

Facility. — A  deed  of  settlement  hav- 
ing been  challenged  on  the  head  of 
facility  in  the  grantor,  and  fraud 
and  circumvention  on  the  part  of 


the  grantee,  the  reasons  of  reduc- 
tion were  repelled  in  the  Court 
of  Session ;  but,  in  the  House  of 
Lords,  the  case  was  remitted  for  re- 
consideration, with  certain  declara- 
tions made. — White  v.  Ballantyne, 
17th  June  1817,  p.  318. 

Factor-— (1.)  Vide  "  Trustees,"  liabi- 
lity for  Factor  appointed  by  them. 

(2.)  The  respondent  had  acted 

as  factor  for  the  appellant,  but  it 
did  not  appear  that  he  held  any 
written  factory.  He  bad  allowed 
the  tenants  on  the  estate  to  fall  into 
arrears  of  their  rents,  anddidnotavail 
himself  of  the  hypothec,  to  which 
the  landlord  looked  for  payment, 
and  did  not  render  his  accounts  re- 
gularly. Held  that  he  was  not 
liable  for  the  whole  arrears  ;  but 
held  him  liable  for  interest  at  the 
rate  of  3  per  cent.,  and  not  at  the 
legal  rate,  for  such  sums  as  he  was 
liable  for. — M(Douall  v.  Bucban, 
2d  July  1817,  p.  830. 

Factory. — Vide  Damages,  No.  2. 

Falsehood  et  Bribery. — Vide  "De- 
"  cree-arbitral." 

Ferry,  Right  of. — Vide  "  Property, 
No.  5. 

Feu  Contract  for  Building.  —  Vide 
"Plan"  et  " Property." 

Rights. —  Vide  Superior  and  Vas- 
sal, No.  2. 

Fee  and  Liferent. — (1.)  Held  that  a 
destination  to  the  grantor's  daugh- 
ter "  in  liferent,  and  to  the  heirs- 
"  male  of  her  body ;  whom  failing, 
"  to  the  heirs-female  of  her  body  in 
fee  ;  whom  failing,  to  my  own  near* 
"  est  heirs  whatsoever,  also  in  fee," 
&c. — gave  a  fee  to  the  daughter, 
and  that  she  had  power  to  alter,  and 
had  effectually  altered,  the  destina- 
tion.— Molle  v.  Riddell,  19th  June 
1816,  p.  168. 

(2.)   By  an  ante-nuptial    con* 

tract  in  1745,  the  Hon.  Francis 
Charteris  became  bound,  in  contem- 
plation of  the  marriage  with  Lady 
Catherine  Gordon,  "  to  secure  to 
"  himself  and  the  heirs-male  of  the 
"  marriage — which  failing,  to  the 
"  heirs  of  his  body  of  any  subsequent 
3h 
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"  marriage ;  which  failing,  to  his 
"  nearest  heirs  and  assignees  what- 
"  soever — the  lands  of  Muirfoot,  and 
"  pertinents,  and  the  lands  of  Le- 
<%  thenhopes ;  as  also  the  sum  of 
"  £4000  of  capital  stock  of  the  Royal 
"  Bank  of  Scotland,  and  several 
"  other  sums  of  money,  extending 
"  to  the  sum  of  £11,581  sterling." 
These  were  afterwards  sold  by  the 
father,  who  lived  for  fifty-eight 
years  thereafter.  In  a  claim  made 
by  the  heir-male  of  the  marriage, 
held  that  his  right  was  that  of  an 
absolute  fiar,  and  as  a  lawful  and 
just  creditor,  he  was  entitled,  under 
the  contract  of  marriage,  to  the 
amount  of  the  prices  received  for 
the  lands  of  Muirfoot  and  Lethen- 
hopes,  and  for  the  bank  stock, 
valued  as  at  the  time  they  were  sold, 
and  not  as  at  the  date  of  the  father's 
death,  together  with  the  sums  of 
money  settled  by  the  said  contract. 
— Earl  of  Wemyss  and  March  v. 
Earl  of  Haddington  and  Others,  20th 
May  1818,  p.  390. 

Feb  and  Liferent. — (3.)  Vide  Marriage 
Contract,  No.  3. 

Force  and  Fear. — (1.)  Vide  Reduc- 
tion of  Deed  on  that  ground,  No.  6. 

(2.)   Vide  Deed,  No.  2  and  3. 

Foreign  Bond. —  Vide  Constitution  of 

Debt  et  Bond. 

Fraud  and  Incapacity. —  Vide  Reduc- 
tion of  Deed  No.  5. 

Fraudulent  Abstraction.  —  Vide 
"  Damages,"  No  6. 

Guarantee. — A  letter  of  guarantee 
was  granted,  having  reference  to 
past  as  well  as  to  future  contractions. 
In  an  action  against  the  cautioner, 
held  that  this  was  not  a  cautionary 
obligation  requiring  to  be  attested 
in  terms  of  the  Statutes,  but  a  letter 
of  guarantee  in  re  mercatoria,  and 
therefore  constituted  a  valid  obliga- 
tion. Affirmed  in  the  House  of 
Lords. — Wright  v.  Faterson,  4th 
July  1814,  p.  38. 

(2.)   Vide  Cautioner,  No. 

2et3. 


Heritable  Bonds.  —  Vide  Bank- 
ruptcy, No.  2. 

Heirs. — A  lease  bore  to  be  to  the 
tenant  and  his  "  heirs,'9  secluding 
assignees  and  subtenants,  without 
the  consent  of  the  landlord.  The 
tenant  made  a  will,  assigning  the 
lease  to  his  second  son,  who,  on  the 
father's  death,  claimed  possession  of 
the  farm  in  virtue  of  it.  The  land- 
lord opposed  this  on  the  ground  that 
the  term  "  heirs  "  in  a  lease  could 
not  be  held  to  include  heirs  nomi- 
nate of  the  tenant,  but  was  to  be 
confined  to  heirs  at  law.  The 
landlord  afterwards  having  given 
his  consent  to  the  assignation,  the 
question  was  disposed  of  on  that 
ground. — Grieve  v.  Cunninghame, 
&c,  13tb  June  1814,  p.  16. 

(2.)  Relief  among. —  Vide  Re- 
lief, No.  1. 

Homologation.  —  An  action  was 
brought  thirty  years  after  an  ex- 
cambion  of  the  old  glebe  belonging 
to  the  minister  of  Lochalsh,  for  the 
lands  of  Ardhill  belonging  to  Lord 
Seaforth,  to  set  aside  and  reduce 
that  contract,  on  the  ground  that  it 
was  gone  into  without  due  author- 
ity from  Lord  Seaforth.  Held  that 
the  transaction  having  been  fairly 
gone  into,  and  homologated  both  by 
the  Seaforth  family  and  the  appel- 
lant, the  same  could  not  be  dis- 
turbed. Affirmed  in  the  House  of 
Lords. — Innes  v.  Rev.  Alex.  Dow- 
nie,  &c,  20th  Feb.  1815,  p.  75. 

(2.)  Held  that  the  leases  in 

question  were  not  warranted  by  the 
power  contained  in  the  entail,  and 
therefore  subject  to  reduction,  un- 
less the  sa me  were  homologated.— 
Duke  of  Hamilton  t\  Mrs  Esten  or 
Warring,  &c,  24th  July  1820,  p. 
644. 

Husband  and  Wife. — Vide  Divorce, 
No.  1. 

(2.)  Vide  Marriage. 

(3.)  Vide  "  Divorce"  No.  2. 

(4.)  Vide  Separation  and  Ali- 
ment. 

Hunting  and  Fowling. — A  party  claim- 
ed a  right  of  hunting  and  fowling  in 
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the  forest  of  Birse,  on  two  grounds, 
1st,  That  he  had,  in  virtue  of  his 
titles,  such  an  interest  in  the  forest 
as  to  carry  along  with  it  the  acces- 
sory right  of  hunting  and  fowling. 
2d,  By  express  grant,  he  alleged 
such  right  had  been  conferred  on 
him  over  the  whole  forest.  Held,  (1.) 
That  the  express  grant,  which  men- 
tioned hunting  and  fowling,  was 
inept,  as  being  disconform  to  its  war- 
rant. (2.)That  this  mention  of  such  a 
right,  merely  in  the  ten  en  das  clause 
of  the  charter,  but  not  in  the  dispo- 
sitive clause,  could  not  give  a  valid 
right.  And  (3.)  That  such  a  right 
could  not  be  included  within  the 
clause  cum  pertinentibus,  as  it  did  not 
partake  of  that  character,  nor  was  it 
a  natural  incident  to  the  right  ascer- 
tained to  belong  to  the  appellant, 
which  was  that  of  a  mere  servitude. 
— Farquharson  v.  Earl  of  Aboyne, 
22d  April  1818,  p.  380.  On  second 
point,  Vide  Teinds,  No.  3. 
Hunting  and  Fowling. — (2.)  A  party 
claimed  a  right  of  fowling  on  the 
forest  of  Birse,  belonging  to  the  Earl 
of  Aboyne,  which  was  conveyed  to 
him,  along  with  his  lands,  as  a 
privilege  thereto  belonging.  He  had 
also  immemorially  possessed  and 
exercised  this  right,  and  had  given 
permission  to  friends  to  fowl.  Held, 
that  there  was  a  right  of  fowling 
vested  in  the  respondent,  and  that 
he  might  give  permission  to  his 
tenants,  friends,  or  visitors,  who 
were  otherwise  qualified,  to  shoot 
thereon. — Earl  of  Aboyne  v.  Innes, 
10th  July  1819,  p.  444. 

Incorporation,  Rights  of. — The  in- 
corporation of  masons,  wrights,  and 
coopers  of  Portsburgh,  had  exclu- 
sive privilege  of  practising  these 
trades  within  the  bounds  of  Ports- 
burgh. A  mason,  residing  beyond 
the  bounds,  owned  lands  within  the 
bounds,  and  proceeded  to  build 
houses  thereon,  though  not  a  free- 
man. He  had,  however,  a  partner 
who  was  a  freeman.  Held,  the 
working  of  these  persons,  in  build- 


ing on  their  own  lands,  was  not  a 
breach  of  the  privileges  of  the  incor- 
poration, without  prejudice  to  the 
question,  Whether  persons  not  free- 
men, in  building  upon  their  own 
lands,  can  employ  masons  who  are 
not  freemen.  —  Wrights,  Masons, 
and  Coopers  of  Portsburgh  v.  Lori- 
mer,  29th  June  1816,  p  233. 

Insanity. — When  deeds  are  sought  to 
be  reduced  on  the  ground  of  insa- 
nity, it  will  not  be  enough  to  prove 
general  insanity,  or  insanity  at  some 
particular  time  or  other,  but  insanity 
must  be  proved  at  the  date  the  deeds 
were  executed. — Towart  v.  Sellars, 
16th  May  1817,  p.  301. 

Insurance. — (1).  In  effecting  an  in- 
surance on  a  ship  and  freight,  Held, 
in  the  Court  of  Session,  that  it  was 
proved  that  the  ship,  on  sailing  on 
the  voyage  assured  was  seaworthy. 
Reversed  in  the  House  of  Lords. — 
Douglas  and  Others  v.  Scougall  and 
Co.,  17th  May  1816,  p.  179. 

(2.)  In  effecting  an  insurance 

on  the  cargo  of  a  ship,  Held,  that 
having  concealed  that  the  ship  was 
a  prize-ship,  going  home  for  con- 
demnation, and  not  a  British  bottom, 
and  that  she  was  not  to  go  with 
convoy,  but  to  make  a  running  voy- 
age, the  insured  were  not  entitled  to 
recover.  Affirmed  in  the  House  of 
Lords. — Reid  and  Co.  v.  Harvey, 
M'Millan,  and  Others,  24th  June 
1816,  p.  197. 

(3.)  An  insurance  on  the  cargo 


of  a  vessel  from  Greenock  to  New 
York  was  effected  ;  and  on  the  loss  of 
the  vessel,  it  was  objected  in  claim- 
ing the  sum  in  the  Policy,  that  the 
vessel  was  lost  owing  to  her  un- 
seaworthiness prior  to  her  com- 
mencing the  voyage ;  but  this  not 
having  been  proved,  the  insurers 
were  found  liable. — Campbell,  &c.  v. 
Hamilton,  29th  June  1816,  p.  219. 
Interest. — (1.)  Held,  in  making  a 
claim  against  a  solvent  partner  of  a 
firm  in  Calcutta,  who  had  acted  as 
agents  there  for  the  party  claiming, 
that  he  was  entitled  to  charge  12 
per  cent.,  being  the  India  rate  of 
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interest,  up  to  13th  November  1813, 
and  to  5  per  cent,  thereafter. — 
Graham  t>.  Page,  Keble,  and  Others, 
21st  July  1820,  p.  616. 

Interest.-— (2.)  Objection  to  witness, 
on  the  ground  of  interest. —  Vide 
Witness.     No.  2. 

(8.)  Interest  was  charged  a- 

gainst  a  party  who  had  acted  as  fac- 
tor in  uplifting  the  rents  of  an  estate, 
at  the  rate  of  5  per  cent.  Held  him 
liable  only  at  the  rate  of  3  per  cent. 
— M'Douall  v.  Buchan,  2d  July 
1817,  p.  330. 

Irritant  and  Resolutive  Clauses. — 
Vide  Entail. 

Judicial  Admission. —  Vide  Proof. 
No.  4. 

Jus  Crediti. — Antenuptial  contract  of 
marriage  settled  on  the  heir-male  of 
the  marriage,  an  estate,  besides 
bank  stock,  amounting  to  L.4000. 
These  were  afterwards  sold  and  dis- 
posed of.  The  father  lived  fifty- 
eight  years  after  that  sale,  surviving 
his  own  son.  The  grandson,  who 
was  the  heir-male  of  this  marriage, 
on  his  death,  made  a  claim  for  the 
value  of  these  lands,  and  the  bank 
stock,  calculated  as  at  the  deceased's 
death.  Held  him  entitled  to  the 
value  received  for  them,  only  at  the 
time  they  were  sold  by  his  grand- 
father.— Earl  of  Wemyss  and  March 
v.  Earl  of  Haddington  and  Others, 
20th  May  1818,  p.  390. 

(2.)  The  right  of  a  party,  as 

heir-female  of  the  marriage,  was, 
under  a  postnuptial  contract  of  mar- 
riage, held  to  vest  in  her  a  jus  crediti, 
so  as  to  entitle  her  to  grant  a  dis- 
charge to  her  father,  whereby  she 
renounced  these  rights. — Majendie, 
Ac.  v.  Carruthers,  6th  July  1820, 
p.  597. 

Jus  Tertii.—  Vide  Entail,  No.  25. 

Justice  of  Peace. — An  action  was 
raised  against  Justices  of  the  Peace, 
for  neglect  and  failure  in  the  perform- 
ance of  their  duty.  They  pleaded 
the  Act  24  Geo.  II.,  c.  44,  as  pro- 
tecting them  in  the  execution  of 
their  office.     Held  that  this  act  ap- 


plied to  Scotland.  Reversed  in  the 
House  of  Lords,  and  held  that  it 
did  not  apply  to  Scotland. — Duke  of 
Douglas  v.  Lockhart  of  Lee,  &c-, 
27th  March  1755,  p.  706. 

Landlord  and  Tenant. — (1.)  Vide 
Lease.     No.  1  et  seq. 

(2.)  In  the  Court  of  Session  it 

was  held,  where  the  farm-house  of  the 
tenant  was  burned  down  by  acciden- 
tal fire,  that  the  landlord  was  liable 
to  rebuild  the  house.  Reversed  in 
the  House  of  Lords,  and  held  him 
not  liable. — Bayne  v.  Walker,  3d 
July  1815,  p.  217. 

Lease. — (1.)  A  lease  bore  to  be  to  the 
tenant  and  his  heirs,  secluding  assig- 
nees and  sub-tenants,  unless  with 
consent  of  the  landlord.  The  tenant 
made  a  will,  assigning  the  lease,  at 
his  death,  to  his  second  son,  who,  on 
his  father's  death,  claimed  possession 
of  the  farm.  He  was  opposed  suc- 
cessfully by  the  landlord. — (Fide 
Appeal,  Vol.IV.,p.  571.)  Theeldeit 
son  then  claimed  his  right,  where- 
upon the  landlord  came  forward, 
and  gave  his  consent  to  the  assigna- 
tion of  the  father  to  the  second  son. 
Held,  this  consent  was  sufficient  to 
validate  the  assignation  of  the  lease 
by  the  father. — Grieve  t>.  Can- 
ninghame,  &c.,  13th  June  1814, 
p.  16. 

(2.)  An  interdict  was  brought 

by  the  landlord  against  the  tenant, 
to  prohibit  him  from  ploughing  and 
cropping  the  farm,  in  violation  of 
the  mode  of  cropping  laid  down  in 
the  lease.  The  lease  provided  that 
the  tenant  was  to  keep  the  fourth 
part  of  the  farm,  yearly,  either  in 
hay  or  pasture,  or  to  pay  an  addi- 
tional rent  over  and  above  the  year's 
rent,  and  the  tenant  concluded  that 
this  gave  him  an  option  to  deviate, 
on  paying  the  additional  rent  Held 
the  clause  prohibitive  and  not  alter- 
native in  its  nature,  and  therefore 
that  the  tenant  had  no  option  to 
deviate  on  paying  the  additional 
rent.  Affirmed  in  the  House  of 
Lords. — Craigie  v.  Sir  Alexander 
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Muir  Mackenzie,  12th  May  1815, 
p.  117. 

Lease.— (3.)  Written  offere  of  lease 
were  made  by  the  tenants  of  the 
Duke  of  Atholl,  through  the  sugges- 
tion of  his  factor,  for  fifteen  years' 
leases  of  their  farms,  upon  the  foot- 
ing of  making  and  laying  out  money 
on  improvements,  and  paying  only 
a  small  increased  rent  These  were 
renewals  of  former  leases.  They 
entered  into  possession,  made  expen- 
sive improvements,  and  paid  the 
landlord  their  rents  for  nine  years, 
when  they  were  warned  to  remove, 
although  their  leases  had  five  years 
to  run.  No  written  acceptance  had 
been  returned  to  their  offers,  and  no 
regular  probative  lease  was  gone 
into ;  and  the  landlord  alleged  that 
he  had  intimated  to  them  that  their 
offers  were  only  accepted  for  nine 
years  instead  of  fifteen.  Held  the 
lease  good  for  fifteen  years,  and  the 
tenants  entitled  to  damages  for  being 
ejected  from  their  farms. — Cadell, 
<&c.  v.  Duke  of  Atholl,  15th  July 
1815,  p.  130. 

(4.)  Heir  of  Entail's  power  of 

leasing. —  Vide  Entail,  No.  8  to  No. 
19. 

•  (5.)  Under  an  entail,  a  lease 


of  a  farm  was  granted  by  the  Duke 
of  Queensberry  for  an  alternative 
period  of  duration,  namely,  for  31 
years,  or  for  29,  27,  25,  23,  21,  or 
19  years,  whichever  the  Duke  might 
be  found  to  have  right  to  grant  it  for. 
The  tenant  possessed  under  this 
lease,  and  the  Court  of  Session  sus- 
tained it  as  good  for  21  years.  In 
the  House  of  Lords  the  case  was 
remitted  for  reconsideration,  with 
doubts  expressed  by  Lord  Eldon  as 
to  the  validity  of  a  lease  having  no 
terminable  or  fixed  ish. — Earl  of 
"Wemyss  v.  Johnstone,  &c,  12  th 
July  1819,  p.  493. 

(G.)  Although,  in   an   entail, 


for  longer  than  the  ordinary  period 
of  duration  (19  years).  If  the  word 
"  dispone"  be  used  instead  of  the 
word  "  alienate,"  it  will  have  the 
same  effect,  these  terms  being  equi- 
valent and  of  the  same  import.  A 
lease,  stipulating  that  a  grassum  had 
been  taken  and  received,  was  also 
held  to  be  an  alienation. — Vide  Gases 
under  «  Entail,"  No.  8,  et  seq.,  to 
No.  18. 

Lbase. — (7.)  A  tenant  cannot,  in  enter- 
ing into  such  leases,  of  the  nature 
above  described,  plead  the  bona  fides 
of  his  contract,  or  that  his  real  right, 
fortified  by  possession,  is  protected 
by  the  Acts  1449,  c.  17,  et  1685,  c. 
22,  which  secures  a  tenant  against 
singular  successors. — lbid.y  ut  supra. 

(8.)  Leases  under  the  Tinwald 

Entail  having  been  granted  for  nine- 
teen years,  at  the  same  rent  as  for- 
merly, in  contravention  of  the  entail, 
which  prohibited  grassums,  or  the 
granting  of  leases  "  with  diminution 
u  of  the  rental,"  and  which  entail 
empowered  the  heirs  of  entail  only 
to  let  the  lands  "  at  such  reasonable 
"  rents  as  can  be  got  therefor,  at 
"  least  for  the  just  avail  at  the  time." 
Held,  that  the  succeeding  heir  of 
entail  could  not  claim  damages  for 
this  contravention  of  the  entail,  un- 
less he  could  allege  and  prove  fraud. 
—Marquis  of  Queensberry  v.  Sir 
James  Montgomery  and  Others, 
26th  May  1820,  p.  551. 

(9.)  Held,  that  a  clause  in  a 


there  be  no  express  prohibition 
against  granting  leases  or  taking 
grassums,  yet,  if  there  is  a  prohibition 
to  " alienate"  this  wiJJ  prevent  the 
heir  of  entail  from  granting  leases 


lease  of  coal,  by  which  it  was  agreed 
that  either  party  was  to  have  the 
power  of  communicating  the  level  of 
the  said  coal  to  any  neighbouring 
coal  works,  did  not  cease  or  deter- 
mine with  the  lease,  but  continued 
so  long  as  the  lessee  continued  to 
possess  a  right  and  interest  in  the 
neighbouring  coal  work. — Earl  o 
Abercorn  v.  Wallace,  25th  Jan 
1764,  p.  757. 

(10.)  A  translation  of  a  lease, 


held  not  to  be  reducible,  under  the 
Act  1696,  although  it  appeared  to 
bear  the  signature  of  the  granter 
only  on  the  last  page. — Scott  and 
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Young  v.  Cochran,  18th  Jan.  1759, 
p.  719. 

Lease. — (11.)  A  clause  in  a  lease  for 
fifty-seven  years,  bound  the  tenant 
"  to  renounce  at  Lammas,  before 
"  the  expiry  of  the  first  nineteen 
"  years,  or  prorogue  the  same  for 
"  three  years,  in  the  option  of  the 
"  said  Lord  Halkerston  and  the  said 
"  David  Lawson."  Held,  in  an 
action  of  removing,  brought  against 
the  tenant,  that  this  clause  did  not 
import  an  option  to  be  exercised  by 
the  landlord,  alone.  Reversed  in  the 
House  of  Lords. — Lord  Falconer  v. 
Lawson,  23d  Feb.  1778,  p.  799. 

Legitimation,  per  Subsequens  Matri- 
monium. —  Vide  Marriage,  No.  1, 
et  Domicile. 

Lex  Mercatoria Vide  "  Guarantee." 

Liferenteb  and  Fiar. — Vide  Relief. 

Liability  of  Carriers. —  Vide  Carriers. 

Locality.  —  Vide  Teinds,  Nos.  2, 
and  3. 

Magistrates  of  Burgh.— Vide  Da- 
mages for  neglect  of  duty,  No.  7. 

Mala,  Fides,  in  opposing  Service. — 
Vide  Damages,  No.  2. 

Mandate. — An  agent  or  writer  held 
a  general  commission  to  manage  a 
parties  affairs  while  abroad.  Held 
that  a  service  of  the  party  during 
his  absence  abroad  was  sufficiently 
authorized  under  the  general  com- 
mission. —  Molle,  &c.  v.  Riddell, 
19th  June  1816,  p.  169. 

Marriage  Contract. — (1.)  An  ante- 
nuptial marriage-contract  settled  on 
the  heir  male  of  the  marriage  cer- 
tain lands,  besides  bank  stock,  to 
the  amount  of  £4000.  These  were 
afterwards  sold  by  the  father,  (con- 
tractor of  the  marriage).  He  lived 
fifty-eight  years  after  this  sale,  sur- 
viving his  son,  who  predeceased, 
leaving  a  son.  The  grandson,  who 
was  the  heir  male  of  the  marriage, 
made  a  claim  for  the  value  of  these 
lands  and  bank  stock,  calculated  as 
at  the  deceased's  death.  Held  him 
entitled  only  to  the  value  received 
for  them  at  the  time  they  were  sold. 
— Earl  of  Wemyss  r.  Earl  of  Had- 


diugton  and  Others,  20th  May  1818, 
p.  390. 
Marriage  Contract. — (2.)  Vide  Pro- 
vision. 

(3.)  By   postnuptial  contract, 


lands  subject  to  the  limitations  of 
an  entail,  made  in  1708,  were  settled 
in  1735  on  the  heirs  male  of  the 
marriage;  whom  failing,  on  the 
heirs  female  of  the  marriage.  The 
only  issue  of  this  marriage  was  a 
daughter,  and  on  her  marriage,  her 
father  entered  into  a  transaction,  bj 
which  he  paid  her  a  sum  in  con- 
sideration of  her  discharging  her 
rights  of  succession  under  this  con- 
tract, which  she  did  accordingly. 
Held,  in  a  reduction  to  set  aside 
this  discharge,  brought  by  her  son, 
that  she  had  vested  in  her  socb  a 
jus  crediti  as  to  give  her  the  power 
to  renounce  and  discharge  her  rights 
of  succession ;  and  that  she  had 
done  so  accordingly,  so  as  to  bar 
all  claim  on  the  part  of  her  children. 
— Majendie,  &c.  v .  Carruthers,  6th 
July  1820,  p.  597. 

(1.)  The  late  Earl  of  Strath- 


more  was  born  in  England  ;  he  bad 
a  house  in  London,  and  estates  in 
England;  he  had  also  estates  in 
Scotland,  and  a  mansion-house,  and 
servants  there ;  he" was  both  a  Scot- 
tish and  British  Peer.  Having 
formed  an  '  illicit  connection  with 
Mary  Millner,  who  lived  with  him 
in  London,  and  begot  him  two  chil- 
dren, (the  respondent  and  a  daugh- 
ter), he  married  their  mother  while 
on  deathbed,  in  order  to  legitimate 
his  children,  and  entitle  his  son  to 
succeed  to  his  dignities  and  honours. 
Held,  that  though  a  marriage  be 
good  on  deathbed,  yet  that  the  de- 
ceased having  been  domiciled  in 
England,  the  Scottish  law  of  legiti- 
mation per  subsequens  mcUnrnonkm 
could  not  apply. — Bowes  t?.  Bowes, 
(Strathmore  Peerage  Cause),  29th 
June  1821,  p.  645. 

(2.)  A  declarator  of  marriage 


was  raised  by  the  appellant  on  the 
ground  that  she  had  been  legallj 
married  to  the  respondent,  at  least 
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that  by  cohabitation  as  man  and 
wife,  and  acknowledgment  as  such, 
she  was  entitled  to  that  status,  and 
his  children  to  the  status  of  lawful 
born  children.  Held  that  she  had 
not  proved  a  lawful  marriage,  and 
that  the  cohabitation,  in  this  case, 
was  not  relevant  to  infer  marriage. 
—  Dalrymple  v.  Dalrymple,  22d 
3Iarch  1741,  p.  671. 

Marriage. — (3.)  A  declarator  of  mar- 
riage and  legitimation  of  children 
was  brought  by  the  respondent, 
founding  upon  marriage  celebrated 
and  performed  in  Scotland  by  some 
clergyman  unknown  ;  and  founding 
also  on  cohabitation  as  man  and  wife 
in  Scotland  and  in  Holland.  Held 
the  pursuer  entitled  to  a  proof  of 
the  marriage,  and  also  of  the  cohabi- 
tation as  man  and  wife  in  Scotland, 
but  not  of  the  cohabitation  in  Hol- 
land. On  advocation  of  this  judg- 
ment of  the  Commissaries,  the 
Court  remitted  to  them  to  allow  a 
proof  of  the  marriage  in  Scotland, 
and  of  the  cohabitation  in  Holland, 
as  an  incident  of  that  marriage.  On 
appeal  to  the  House  of  Lords,  appeal 
withdrawn  as  premature,  and  inter- 
locutors affirmed.  —  Countess  of 
Strathmore  v.  Forbes,  20th  March 
1751,  p.  684. 

(4.)  In  the  competition  for  the 

Roxburghe  estates  and  dignities,  it 
was  objected,  that  one  of  the  parties, 
(Sir  John  Ker),  through  whom 
General  Ear  claimed,  having  com- 
mitted adultery  with  another  man's 
wife,  and  afterwards  married  the 
woman,  that  the  issue  of  that  mar- 
riage being  unlawful,  all  issue  de- 
scending from  them  were  incapable 
ofinheriting.  Held  that  the  Act  1600, 
annulling  such  marriages,  could  not 
be  read  as  applicable  to  marriages 
of  that  kind,  contracted  long  before 
the  date  of  the  Act.  Opinion  ex- 
pressed on  this  Act,  by  Lord  Eldon, 
that  it  not  only  enacted  that  such 
marriages  shall  be  null  and  void, 
but  declared  that  they  must  be  de- 
clared so  by  the  sentence  of  a  Court, 
before  they  can  be  held  null  and 


void. — Duke  of  Roxburghe  v.  Ker, 
22d  May  1822,  p.  820. 

Minor. — (1.)  In  the  election  of  a 
minister  to  the  parish  of  Cadder, 
where  the  right  to  present  was 
vested  in  the  whole  heritors  of  the 
parish,  the  curator  for  a  minor 
heritor  granted  bis  mandate  to  an- 
other party  to  vote  for  the  minor. 
Held  that  the  vote  so  given  on  the 
mandate  of  her  curator  alone,  with- 
out the  minor's  signature  or  consent, 
was  inept. — Stirling  and  Others  *. 
Campbell,  &c,  1st  July  1816,  p. 
238. 

(2.)  A  minor  was  engaged  by 

his  father  in  a  copartnery  trade  at 
fourteen.  Held  (1.),  That  the  minor, 
on  the  failure  of  the  concern,  was 
liable  in  the  payment  of  the  com- 
pany debts. 

(2.)  A  claim  was  made  by  one 


of  the  partners  for  advances  to  the 
company.  Held,  that  the  minor 
was  not  liable  to  pay  such  debt,  as 
in  a  question  between  partner  and 
partner. 

(3.)  The  minor's  father  had 


signed  and  adjusted  accounts, 
wherein  this  debt  was  made  to 
appear  as  a  debt  to  Milligan  and 
Co.,  by  the  firm  of  which  the  minor 
was  a  partner.  Held,  that  this  did 
not  bind  the  minor. — Wilson  v. 
Laidlaw,  29th  June  1816,  p.  223. 

Minutes  of  Meeting  as  Evidence. — 
Vide  Proof,  No.  2. 

Misrepresentation. — Vide  Sale,  Nos. 
1  and  4. 

Multiplication  of  Superiors. —  Vid$ 
Superior  and  Vassal  No  2. 

Negotiation  of  Bill.  —  Vid$  Bill 
No.  2. 

Neglect,  Liability  for. —  Vide  Factor 
No.  2. 

(2.)  FkfeBillNo.  2. 

Negative  Prescription.  —  Vide  Pre- 
scription No.  1,  etseq. 

Non- entry  Duties.  —  Vide  Superior 
and  Vassal,  No.  5. 

Non-valexs  Agere. —  Vide  Prescrip- 
tion. 

Noyiter  Reportuxn. — In  a  competition 
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as  to  the  Roxburghe  estates  and 
honours,  a  sasine  was  found,  which 
described  the  ancestor,  through  whom 
General  Ker  claimed  as  &  films  car- 
nalia  or  bastard,  after  the  decision 
in  the  cause,  both  in  the  Court  of 
Session  and  House  of  Lords.  Lord 
Eldon  doubted  whether  the  sasine, 
which  was  always  in  the  possession 
of  the  pursuer,  could  be  held  as  a 
noviter  repertum. — Duke  of  Rox- 
burgh v.  Ker,  22d  May  1822,  p. 
820. 

Nuisance. —  Vide  Property  et  Plan. 

Nullities  in  Titles. — Vide  Prescrip- 
tion, No.  8. 

Objection  to  Witness. — Vide  Wit- 
ness, No.  1. 

Onerous  Causes. — Held,  reversing  the 
judgment  of  the  Court  of  Session, 
that  the  bonds  upon  which  a  claim 
was  made,  did  not  instruct  their 
onerous  causes  without  some  further 
proof  thereof. — Murray  and  Others 
v.  Honourable  Francis  Charteris 
and  his  Guardians,  3d  April  1734, 
p.  667. 

Option  by  Lease  to  deviate  from  sti- 
pulated Mode  of  Cropping. —  Vide 
Lease  No.  2. 

Parole.—-  (1.)  In  a  question  as  to  the 
duration  of  tenants'  leases,  raised  in 
a  removing  at  the  instance  of  the 
landlord,  it  was  objected  to,  that 
parole  evidence  to  the  effect  that 
the  landlord  had  given  only  a  limit- 
ed acceptance  of  their  offers,  was 
incompetent  to  contradict  writing. 
Proof  allowed  before  answer. — Ker 
and  Others  v.  Duke  of  Atholl,  15th 
July  1815,  p.  130. 

(2.)  Held  that  a  destination  in 

a  reconveyance  of  the  dominium 
utile  of  an  estate  in  1779  must  be 
held  presumptione  juris  to  have  been 
authorized  by,  and  the  Act  of,  Mrs 
Hunter,  the  then  possessor,  and  that 
parole  evidence  was  incompetent  to 
cut  down  that  destination,  or  to 
prove  the  contrary. — Molle  v.  Rid- 
dell,  19th  June  1816,  p.  168. 

(3.)  The  original  bargain  in 


regard  to  a  sale  of  wheat  was  con- 
stituted by  writing.  But  Clark 
transferred  his  interest  in  this  bar- 
gain to  Alexander  Callender  with- 
out writing.  Held,  (1.)  That  parole 
evidence  was  incompetent  to  prove 
the  transfer  or  conveyance  to  Callen- 
der, of  the  wheat  in  question  ;  and, 
(2.)  That  parole  testimony  was  inad- 
missible to  prove  the  constitution 
of  an  obligation  of  relief,  assuming 
that  to  have  been  the  character 
of  the  transaction  entered  into.— 
Clark,  &c.  v.  Callender,  &c.,  16th 
June  1819,  p.  422. 

Partnership. —  (1.)  A  party  was  held 
entitled,  at  the  distance  of  many 
years,  after  his  claims  in  the  exe- 
cutry  had  been  adjusted  and  settled, 
to  insist,  that  a  certain  heritable 
estate  had  belonged  to  the  partner- 
ship of  which  the  deceased  was  a 
partner,  and  it  not  having  been  in- 
cluded in  the  adjusted  and  settled 
accounts,  he  was  found  entitled  to 
make  this  additional  claim,  and  to  a 
share  of  that  heritable  estate.— 
Listor  v.  Sutor,  24th  Feb.  1815,  p. 
78. 

(2.)  A  party  had  been  for- 
merly manager  of  the  Glasgow 
"  Glass  Work  Company ."  Besides 
his  salary,  he  was  allowed  a  share 
of  the  profits  of  the  business,  with- 
out being  required  to  advance  any 
capital.  At  the  distance  of  many 
years  after  he  quitted  that  situation. 
a  claim  was  brought  against  him  by 
the  other  partner  for  his  share  of 
loss  in  the  concern.  The  Court  of 
Session  held  him  liable  as  a  partner. 
Reversed  in  the  House  of  Lords, 
and  held,  "  That  the  appellant  ought 
"  not  to  be  considered,  as  between  Ida 
"  and  his  partners,  as  a  partner  liable 
"  to  any  share  of  the  loss/' — Gedde* 
v.  Wallace,  24th  July  1820,  p.  643. 
(3.)  In  the  articles  of  partner- 


ship of  the  Douglas,  Heron,  and 
Co.'s  Banking  Company,  it  was  pro- 
vided, that  the  heirs  and  executors  % 
of  a  deceasing  partner  should  be 
obliged  to  receive  and  draw  his 
share    in    the    stock    and    profits 
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thereof,  as  the  same  should  be  as- 
certained by  the  last  balance  struck 
immediately  preceding  his  death. 
The  last  balance  was  struck  in  No- 
vember 1771.  The  appellant's 
brother  died  in  October  1772 ;  but 
in  June  1772,  the  Company  had 
become  insolvent.  In  an  action 
raised  under  the  clause  in  the 
articles  of  copartnery,  held  that 
that  clause  could  not  apply  to  the 
circumstances  of  this  case,  in  respect 
the  Company  had  become  bankrupt 
several  months  before  Mr  Blair's 
death.  —  Blair  v.  Douglas,  Heron, 
and  Co.,  30th  April  1777,  p.  796. 

Partnership. — (4.)  Held  the  appel- 
lant liable  to  contribute  his  propor- 
tional share  of  the  debt  owing  by 
the  Company,  he  being  a  partner  of 
the  Company. — Gray  v.  Douglas, 
Heron,  and  Co.,  10th  May  1779, 
p.  800. 

Passive  Title.—  Vide  Entail  No.  6. 

Patronages. — Vide  Prescription  No. 
2. 

Patronage  (1.)  of  the  City  Churches. 
— The  rights  of  presentation  to  the 
parish  churches  of  the  city  of  Edin- 
burgh belong  to  the  Lord  Provost, 
Magistrates,  and  Town  Council,  as 
patrons  thereof;  and  the  Presby- 
tery of  Edinburgh,  by  their  several 
kirk-sessions,  has  no  voice  in  the 
election  or  presentation  to  any  va- 
cancies in  the  parish  churches  with- 
in the  city. — Walker,  &c.  v.  Drum- 
mond,  &c,  13th  March  1764,  p. 
761. 

(2.)  The  parish  of  Livingstone, 

of  which  Sir  David  Cunningham 
was  patron,  was  large ;  and  it  oc- 
curred to  some  of  the  heritors  and 
inhabitants  that  a  new  church,  and 
a  division  of  the  parish,  would  be  a 
desirable  object.  They  subscribed 
funds  to  purchase  lands,  purchased 
these  lands,  and  mortified  them  for 
the  use  of  the  minister,  the  deed  of 
foundation  vesting  the  management 
of  these,  and  the  election  of  the 
minister  in  the  heritors  and  kirk- 
session  of  Whitburn,  (the  parish 
having  been  divided,  and  a  separate 


erection  obtained  under  that  name), 
and  excluding  the  patron  of  the 
parish.  In  an  action  at  the  patron's 
instance,  held  that  he  had  no 
right  to  present  the  minister,  or  to 
the  vacant  stipends.  Reversed  in 
the  House  of  Lords,  and  held  him 
to  have  right  to  both. — Cunning- 
ham v.  Wardrobe  and  Others,  20th 
Dec.  1762,  p.  734. 

Part  and  Pertinents. — Held  that  the 
right  of  hunting  and  fowling  in  a 
forest  could  not  be  conveyed  under 
the  clause  cum  pertenentibtts,  as  it 
did  not  partake  of  that  character, 
nor  could  it  be  considered  a  natural 
incident  to  the  right  of  servitude 
over  part  of  the  forest  ascertained  to 
belong  to  Mr  Farquharson. — Far* 
quharson  v.  Earl  of  Aboyne,  22d 
April  1818,  p.  380. 

Penuria  Testium.—  Vide  "  Witness," 
No.  1. 

Penalties. — Held  that  a  vassal,  who 
was  in  non-entry,  was  not  liable  for 
the  penalties  of  non- entry,  that  is, 
the  full  maills  and  duties  of  the 
lands,  except  from  the  date  of  cita- 
tion to  the  declaratory  action  raised 
against  him. — Spottiswoode  v.  Bur- 
nett, 22d  March  1763,  p.  747. 

(2.)  Found  that  a  clause  in  a 

lease,  providing  that  the  tenant 
should  observe  a  certain  mode  of 
cropping,  "or  pay  an  additional 
"  rent,"  was  not  of  the  nature  of  a 
penalty,  so  as  to  give  the  tenant 
right  to  follow  that  mode  on  paying 
the  additional  rent,  but  that  it  was 
prohibitive  in  its  nature. — Craigie 
v.  Mackenzie,  12th  May  1815,  p. 
117. 

Plan Vide  Property,  Nob.  1,  and  2. 

Possession.— Vide  Prescription, No.  7. 

Positive  Prescription. —  Vide  Pre- 
scription, No.  2,  et  seq. 

Postnuptial  Contract. —  Vide  Set- 
tlement. 

Prescription. — (1.)  An  entail  was 
made  of  the  estate  of  Scarr,  which, 
after  being  recorded,  remained  per- 
sonal, without  any  title  being  made 
up  under  it.  The  institute,  who 
was  also  the  entailer's  heir  of  line, 
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possessed  on  apparency  for  twenty 
years.     The  entailer  having  died  in 
debt,  the  son  of  William  Welsh,  a 
substitute  under  the  entail,  attempt- 
ed to  carry  off  the  estate  as  a  fee- 
simple  estate,  by  obtaining  an  assig- 
■  nation  to  these  debts,  and  leading 
an  adjudication  upon  them,   upon 
which  a  charter  of  adjudication  was 
obtained,    but   no   infeftment   was 
taken  till  1793.     He  continued  to 
possess    until    his   death,    without 
making  up  any  other  title,  but  left 
a  disposition  of  his  estate  in  favour 
of  the  appellant.     In  a  reduction  of 
that  right,  brought  by  the  respond- 
ent, the  next  substitute  heir  of  entail, 
held  that  the  entail  had  not  incurred 
the  negative  prescription,  and  that 
the  possession  of  William  Welsh  and 
his  son  John,  was  to  be  ascribed  to 
the   entail,   and  not  to  their  unli- 
mited title  of  heirs  of  line. — Welsh, 
Maxwell,  &c.  v.  Welsh,  29th  July 
1814,  p.  65. 
Prescription. — (2.)  Certain  patron- 
ages were  claimed  by  the  Crown,  as 
coming  in  place  of  the  Bishop  of  Ross. 
The  Crown  had  granted  a  right  to 
these  patronages   to    Sir    William 
Keith  of  Delny,  and  through  various 
singular  successors,  deriving   right 
from  him,  they  at   last   came  into 
the  possession  of  the  Bishop  of  Ross, 
in  1636,  and  upon  the  suppression  of 
Episcopacy,  they  again  devolved  on 
the  Crown.    The  Barony  of  Delny, 
together  with  these  patronages,  had 
been  acquired   in  1656,   from  Sir 
Robert    Innes,    by   the   Cromarty 
family.    The  Earl  of  Cromarty  was 
attainted  in  1746  ;  but  afterwards, 
his  forfeited  estates  and  patronages 
were,  by  24  Geo.  III.,  c.  57,  restor- 
ed to  his  heirs.    The  question  arose, 
whether  these  patronages  belonged 
to  the  Crown,  or  to  the  Cromarty 
family?      Held,   that    fourteen    of 
them    belonged    to   the    Cromarty 
family   by  prescription,  but  in  re- 
gard to  the  other  five,  no  prescrip- 
tive right,  and  no  possession  having 
been   established,   the    Crown    was 
preferred    to    them.     Affirmed    in 


part,  quoad  ultra  remitted. — His 
Majesty's  Advocate  v.  Honourable 
Mrs  Mackenzie,  &c.,  27th  July 
1814,  p.  43. 

Prescription. — (3.)  Objections  were 
stated  to  the  titles  of  an  estate,  by 
a  party  claiming :  Held  these  ob- 
jections to  be  barred  after  prescrip- 
tive possession  of  forty  years. — 
Lawrie,  &c.  v.  Livingstone,  24th 
June  1816,  p.  194. 

(4.)  By  a  decree  of  the  Court 

of  Session,  pronounced  1st  March 
1782,  the  entail  of  the  Kelly  and 
Balumbie  estates,  belonging  to  the 
Panmure  family,  executed  in  1730, 
was  declared  to  be  cut  off  by  pre- 
scription, but  certain  leases  in  that 
entail  were  sustained.  Thereafter  a 
transaction  was  gone  into,  supposed 
to  assume  the  form  of  a  submission 
and  decree  arbitral.  A  reduction 
having  been  brought  of  this  decree- 
arbitral,  held  the  decree-arbitral 
bad  and  set  aside,  in  so  far  as  the 
same  affected  the  appellant's  rights, 
and  referred  to  the  two  estates  above 
mentioned ;  but  it  was  declared,  that 
the  interlocutor  of  1st  March  1782 
was  not  to  be  considered  conclusive 
against  the  respondent  on  the  sub- 
ject of  the  entail  of  the  leases.— 
Maule  v.  Maule,  10th  July  1819, 
p.  450. 

(5.)   Held    that   the   original 


entail  of  the  Dormont  estate,  exe- 
cuted in  1708,  had  been  cut  of, 
both  by  the  negative  and  positive 
prescription.  —  Majendie,  &c.  r. 
Carruthers,  &c.,  6th  July  1820, 
p.  597. 

(6.)  A  conveyance  by  the  Earl 

of  Caithness  of  his  estate,  gave 
the  Earl  power  to  redeem  within  six 
years,  and  to  the  heir-male  of  bis 
body  at  any  time,  to  be  irredeem- 
able after  that  period.  He  died 
without  redeeming  within  the  six 
years,  and  without  leaving  any  heir- 
male  of  his  body.  Held  that  the 
long  prescriptive  possession,  for  more 
than  forty  years  after  the  expiry  of 
that  period  of  redemption,  was  a 
sufficient  title  to  exclude. — Sinclair 
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v.  Earl  of  Breadalbane,  22d  Fe- 
bruary 1759,  p.  728. 

Prescription.— H[7.)  The  heirs  of  entail 
were  also  heirs  of  line,  and  on  suc- 
ceeding, possessed  on  titles  as  heirs 
of  line,  and  not  under  the  entail  for 
thirty  years,  and  on  apparency  for 
a  period  beyond  the  negative  pre- 
scription. A  party  having  succeed- 
ed under  this  title,  but  who  was 
excluded  by  the  entail,  the  heir  of 
entail  raised  the  present  action  to 
set  his  right  aside.  Held,  that  the 
negative  prescription  did  not  cut  off 
the  entail,  there  being  no  conflict- 
ing infeftments. — Balfour  v.  Lums- 
daine,  14th  March  1816,  p.  150. 

(8.)   A  Crown  charter    and 

sasine  following  thereon,  held  suffi- 
cient title  to  exclude  an  action  of 
reduction,  improbation,  of  right  to 
lands  which  had  belonged  at  one 
time  to  the  appellant's  predecessor. 
— Robertson  v.  Duke  of  Atholl,  10th 
July  1815,  p.  116. 

Prescriptive  Possession. —  Vide  Pro- 
perty, No.  4. 

Presbytery's  powers  in  ordering 
church  to  be  built — Vide  Church, 
No.  1. 

Process. — (1.) — Vide  Expenses  of 
Suit. 

(2) — Vide  Res  judicata,  Nos. 

1  and  2. 

(3.)  Held  it  no  objection  to 

sue  an  action  of  reduction  of  a  lease, 
that  the  pursuer  had  not  produced 
a  service  as  heir,  that  being  unne- 
cessary.— Scott  and  Young  v.  Coch- 
ran, &c,  18th  January  1759,  p.  719. 

(4.)—  Vide  Title  to  Sue. 

(5.)—  Vide  Reduction,  No.  5. 

Property.— (1.)  Certain  feus  were 
bought  for  building  houses  in  Leith 
Links,  conform  to  a  uniform  plan 
laid  down  by  the  seller.  In  the 
articles  of  roup  there  was  a  stipu- 
lation, that  the  houses  built  should 
be  conform  to  that  plan,  which  was 
specially  referred  to,  and  subscribed 
as  relative  thereto.  In  a  suspension 
and  interdict,  held  that  the  pur- 
chasers had  not,  in  substance,  de- 
viated from  these  conditions  as  to 


the  height  of  the  building,  although 
they  had  exceeded  it  by  three 
inches. — Jameson  v.  Russell  and 
Thomson,  17th  June  1814,  p.  29. 

Property.— (2.)  Held,  (1.)  That  the 
respondents,  proprietors  of  a  house 
(New  Club)  in  St  Andrew  Square, 
were  not  prevented  from  erecting 
on  their  back  area,  the  buildings  in 
question,  by  the  original  plan  of  the 
New  Town  of  Edinburgh.  (2.) 
That  they  were  not  restrained,  by 
their  charter,  from  making  such 
erections ;  and,  (3.)  That  the  pro- 
prietors on  each  side  of  the  respond- 
ents' property,  had  no  right  to 
restrain  them,  either  on  the  ground 
of  nuisance,  or  on  the  ground  of 
holding  any  servitude,  legal,  or  con- 
ventional, over  them. — Gordon  v. 
Marjoribanks,  &c,  18th  February 
and  2d  March  1818,  p.  351. 

(in  Water.)— (3.)  Held  that 

the  respondent  was  entitled  to  the 
entire  property  or  solum  of  a  loch, 
in  which  the  appellant  claimed  also 
a  proprietary  right  opposite  to  his 
lands.  Reversed  in  the  House  of 
Lords,  and  held,  that  each  party's 
interest  in  the  loch,  extended  ex 
adverso  of  his  lands,  from  the  shore 
to  the  middle  of  the  loch,  and  that 
each  might  dig  marie  within  his 
own  division. — Cochrane  v.  Earl  of 
Minto,  5th  July  1815,  p.  139. 

(4.)  A  party  was  held  entitled 


to  cut  tangle,  and  also  to  sea-ware, 
pasturage,  and  kelp,  as  immemo- 
rially  possessed  by  him,  though  his 
property  was  at  a  distance  from  the 
shore,  and  though  he  could  produce 
no  written  title,  the  tenure  being 
udal. — Richard  v.  Stone,  <fcc,  21st 
February  1816,  p.  146. 

•  (5).  The  respondent  claimed  a 


right  of  ferry  from  Dunoon  to  the 
opposite  shore  of  the  Firth  of  Clyde, 
which,  he  stated,  he  had  possessed 
both  by  immemorial  usage,  and  by 
express  grant,  for  a  period  of  150 
years,  undisturbed.  This  right  in- 
cluded the  Kirn,  and  points  else- 
where on  the  Dunoon  side.  The 
appellant  had  no  express  grant  of 
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ferry ;  but  as  the  Kirn  was  within 
his  property,  he  chose  to  erect  a 
public  ferry  there,  contending  that 
a  proprietor  of  one  barony  cannot,  by 
law,  prevent  the  erection  of  another 
ferry  over  the  same  water,  beyond 
his  bounds.  In  an  application  for 
interdict  (injunction),  held,  the  re- 
spondent entitled  to  prevent  the 
erection  of  such  ferry.  Affirmed  on 
appeal.  —  Campbell's  Trustees  v. 
Campbell,  18th  Feb.  1819,  p.  417. 

Property.—(6).     Vide  Hunting  and 
Fowling,  No.  2. 

in    Church. — (7). — Seceding 

Body. — A  difference  of  opinion  hav- 
ing occurred  in  the  Associate  Synod 
of  Burgher  Seceders,  in  reference  to 
the  principles  of  their  church,  re- 
garding the  power  of  the  civil 
magistrate,  and  the  ordination  of 
ministers,  the  majority  proposed  an 
alteration  in  the  formula,  which  was 
alleged  to  be  a  departure  from  the 
original  principles.  In  a  question 
as  to  the  property  of  the  church, 
Held  that  the  pursuers  (appellants) 
had  failed  to  condescend  on  any  acts 
done,  or  opinions  professed  by  the 
Associate  Synod,  or  the  respondents, 
by  which  they  could  call  on  the 
Court  to  say  that  they  had  deviated 
from  the  original  principles  and 
standards,  and,  therefore,  had  no  right 
to  disturb  the  defenders  (respon- 
dents) in  possession  of  the  church 
in  question.  Affirmed  on  appeal. 
— Craigdallie  and  Others  v.  Rev. 
J.  Aikman  and  Others,  21st  July 
1820,  p.  618. 

(8).  Three  questions  occurred 


in  this  case,  1st,  Whether  there  was 
any  power  in  the  Road  Trustees 
to  shut  up  a  road  at  Bell's  Mills? 
2d,  Whether,  supposing  they  had 
such  power,  this  had  been  duly  ex- 
ercised ?  3d,  Whether,  if  this  was 
not  duly  exercised,  there  had  been 
any  such  acquiescence  or  homologa- 
tion on  the  part  of  the  appellant,  as 
to  prevent  him  from  challenging  the 
transaction  between  the  Road 
Trustees  and  the  respondent,  in  re- 
gard  to   the   road.      Held   in   the 


House  of  Lords  (altering  the  judg- 
ment of  the  Court  of  Session),  that 
the  road  had  not  been  shut  up  by 
any  competent  authority,  and  that 
the  soil  was  not  legally  vested  in  the 
respondent.  Quoad  ultra  the  case 
remitted  to  review  the  interlocutors, 
regard  being  had  to  these  findings. 
—Walker  v.  Weir,  26th  March 
1817,  p.  281. 

Proof.— -(1). —  Vide  Witness,  admissi- 
bility of. 

(2).  Held  that  the  minutes  of 

meeting  at  the  election  of  a  minister 
to  the  parish  of  Cadder  (the  patron- 
age of  which  was  vested  in  the 
whole  heritors),  could  not  be  looked 
to  as  unexceptionable  evidence  of 
what  took  place,  from  alterations 
having  been  made  upon  them  by  the 
clerk  of  the  meeting  after  the  meet- 
ing was  over. — Stirling  and  Others 
v.  Campbell  and  Others,  1st  July 
1816,  p.  238. 

(3).  A  deposition   was  taken 


before  a  magistrate  ex  parte,  from  an 
aged  testamentary  witness,  eighty- 
three  years  of  age,  in  anticipation 
of  an  action  being  raised  to  reduce 
the  deed ;  this  was  refused  to  be 
received  in  evidence  by  the  Court  of 
Session  after  his  death.  Towart  v. 
Sellars,  16th  May  1817,  p.  301. 

(4).  Opinion  stated  by  Lord 


Meadow  bank,  that  a  judicial  admis- 
sion in  the  Summons,  was  the  high- 
est possible  kind  of  evidence,  and 
effectual  in  law  to  establish  a  real 
right  of  property,  namely  a  right  of 
fowling. — Earl  of  Aboyne  r.  Lines, 
10th  July  1819,  p.  444. 

-  (5).  Cohabitation  as  man  and 


wife   in  a   foreign   country. — Vide 
Marriage,  No.  3. 

(6).— Fide  Witness,No.  3.— 


Re-examination  of. 
Propinquity. — Vide  Service. 
Prorogation  of  Submission. — Vide 

Decree  Arbitral,  No.  3. 
Provision. — (1).  An  entail  bound  the 

heirs  of  entail  "  to  pay  his  daughter! 

"  and  heirs  female,"  10,000  merks. 

The  entailer  liad  only  one  daughter, 

and  his  son,   who  had  succeeded 
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under  the  entail,  having  fallen  into 
debt,  his  trustee  objected  to  pay 
this  provision,  on  the  ground,  that 
it  was  conceived  only  in  favour  of 
such  daughter  as  should  succeed  as 
"heir  female."  Held  her  entitled 
to  the  provision,  and  affirmed  in  the 
House  of  Lords. — Watson,  <fcc.  v. 
Glass,  &c,  5th  December  1744,  p. 
681. 

Provision.— (2).  By  an  ante-nuptial 
contract,  provision  was  made  for 
daughters,  if  one,  of  40,000  merks  ; 
if  two,  of  50,000,  payable  at  their 
respective  ages  of  eighteen,  or  on 
marriage,  providing  that  these 
should  be,  in  full  of  all  they  could 
claim  as  natural  portion,  or  bairns 
part  of  gear,  which  they,  or  either 
of  them,  as  heirs,  or  heirs  of  line,  or 
in  any  other  way  might  claim.  The 
respondent  was  the  only  daughter, 
and  she  claimed  the  40,000  merks, 
when  eighteen  years  of  age  ;  but  it 
was  objected  to,  that  this  clause 
supposed,  that  these  daughters  were 
only  to  be  paid  the  provision  if  the 
estate  came  to  daughters  as  heirs  of 
line,  and  therefore,  the  clause  was 
conditional.  Held,  that  there  was 
no  condition  either  implied  or  ex- 
press, and  the  daughter  was  entitled 
to  her  provision.  Reversed  in  the 
House  of  Lords. — His  Majesty's 
Advocate  v.  Drummond,  3d  April 
1753,  p.  692. 

Pluris  Petitio. — Vide  Adjudication, 
No.  2. 

Re-examination  of  Witness. —  Vide 
Witness,  No.  3. 

Reduction  of  Decree  Arbitral.— (1.) 
Vide  Decree  Arbitral,  No.  1. 

of  Deed.— (2.)—  Vide  Facility. 

(3.)—  Vide  Death-bed,  No.  2. 

(4.)—  Vide  Deed,  No.  3. 

(5.)  A  reduction  was  brought 

of  settlements  on  the  head  of  fraud 
and  incapacity.  The  appellant  ob- 
jected that  the  pursuer  had  no  title 
to  raise  the  action,  and,  therefore, 
that  he  ought  not  to  be  let  into  proof 
of  the  reasons  of  reduction :  Held 
him  entitled  to  a  proof;  and  proof 


allowed  to  both  parties. — Ross  v. 
Ross  and  Others,  19th  Jan.  1758,  p. 
715. 

Reduction  of  Deed. — 6.)  A  reduction 
was  raised  of ,  certain  deeds  impe- 
trated  from  the  pursuer's  mother  and 
father,  under  the  threat  that  the 
deed  granted  in  his  mother's  favour 
by  her  f oilier y  was  forged,  and  that 
he  could  procure  them  to  be  hanged 
for  it,  whereby  she,  with  consent  of 
her  husband,  was  induced  to  grant  a 
disposition  of  the  estate  left  her  by 
her  father,  and  also  to  execute  a 
renunciation  of  her  right :  Held 
these  deeds  invalid  and  ineffectual, 
and  reduced  accordingly. — Canison 
v.  Marshall,  27th  Jan.  1764,  p.  759. 

Relevancy.— -{1 .)  Vide  Decree  Arbi- 
tral, No.  1. 

Relief. — (1.)  A  testator  left  his  sister 
the  liferent  of  his  heritable  estate 
and  his  moveables,  burdened  with 
payment  of  "  all  his  lawful  debts," 
&c.  The  fee  of  this  property,  to- 
gether with  his  moveable  debts,  he 
left  to  the  appellants.  The  move- 
able estate  left  to  the  sister  fell  far 
short  of  paying  the  deceased's  debts : 
Held  her  entitled  to  relief  from  the 
fiar,  in  so  far  as  these  debts  ex- 
ceeded the  personal  effects  left  her. 
Reversed  in  the  House  of  Lords. — 
Waddell  v.  Waddell,  9th  March 
1818,  p.  374. 

(2.)   Vide  Teinds,   No.   1,  et 

Augmentations. 

•  (3.)  Held  that  a  co-obligant, 


insisting  on  an  assignation  from  the 
creditors  holding  a  separate  security 
over  hisco-obligant's  separate  estate, 
in  order  to  operate  relief  against 
thai  estate  for  sums  drawn  out  of 
his  own  estate,  more  than  out  of  tV, 
was  not  entitled  to  demand  an  as- 
signation in  the  circumstances  of 
this  case. — Henderson  (Garbett  and 
Co.,  and  Gascogne's  Trustee)  v. 
Carr,  Glyn,  and  Hallifax,  <&c,  27th 
June  1816,  p.  207. 

(4.)    Action   of  relief  raised 


against  one  body  of  Road  Trustees 
against  the  other,  for  sums  advanced. 
—  Vide  Road  Trustees,  No.  1. 
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Remisbio  Injuria?. — (1.)  Vide  Divorce, 
No.  1. 

(2.)  Vide  Divorce,  No.  2. 

Res  judicata. — (1.)  Held  that  a  for- 
mer decree  of  the  Court  was  not 
res  judicata,  so  as  to  be  conclusive 
against  the  parties.  —  Maule  v. 
Maule,  10th  July  1819,  p.  449. 

(2.)  In  the  competition  which 

arose  for  the  Roxburghe  estates  and 
honours,  Sir  James  Norcliffe  Innes, 
now  Duke  of  Roxburghe,  had  oc- 
casion, after  his  action  to  set  aside 
General  Ker's  service  was  raised 
and  in  Court,  to  withdraw  that 
action,  and  raise  a  new  one,  which 
he  did  by  presenting  a  petition 
to  the  Court  praying  to  be  al- 
lowed to  do  so.  The  Court  granted 
him  liberty  to  do  so,  and  at  same- 
time  "  assoilzied  the  defender 
"  and  decerned,"  and  found  him 
entitled  to  expenses.  In  the  new 
action  it  was  pleaded  that  this  in- 
terlocutor was  a  res  judicata.  It 
was  answered,  that  the  Court  had 
gone  beyond  the  prayer  of  the  peti- 
tion in  assoilzieing  the  defender  and 
awarding  expenses  ;  and  as  no  judg- 
ment had  been  pronounced  on  the 
merits,  it  could  not  be  viewed  as  a 
res  judicata.  The  Court  of  Session 
held  that  there  was  a  res  judicata 
sufficient  to  bar  the  new  action.  In 
the  House  of  Lords  this  was  doubt- 
ed by  Lord  Eldon,  because  it  was 
not  a  judgment  disposing  of  the 
merits  of  the  cause. — Duke  of  Rox- 
burghe v.  Eer,  22d  May  1822,  p. 
820. 

Revocation  of  Deed. —  Vide  Death- 
bed, No.  1. 

Risk  of  goods  sold. —  Vide  Sale,  No.  4. 

Riot. —  Vide  Damages  against  Magis- 
trates, No.  7. 

Road  Trustees. — (1.)  Held  that  mere 
presence  at£meetings  of  road  trus- 
tees, at  which  certain  things  were 
authorized  to  be  done,  and  contracts 
to  be  gone  into  in  regard  to  the  for- 
mation of  a  road,  does  not,  per  sey 
subject  such  trustees  in  personal 
liability  for  the  expense  of  the  exe- 
cution of  these  contracts,  where  the 


trustees  are  acting  ultra  vires  of  the 
powers  conferred  by  the  Act ;  and 
that  the  only  acts  which  could  bind 
trustees  in  such  circumstance*, 
would  be  the  actual  signing  of  the 
deeds  or  contracts,  by  which  the 
money  was  raised  and  the  expenses 
agreed  to  be  paid  to  the  individuals 
by  them.  Affirmed  in  the  House 
of  Lords  ;  the  Lord  Chancellor 
ruling  that,  where  trustees  in  such 
cases,  confine  themselves  strictlv 
within  the  powers  conferred,  the 
acts  of  the  majority  will  bind  the 
other  trustees ;  but  where  they  act 
ultra  vires,  then  the  acts  of  the  ma- 
jority will  not  bind  the  minority,  or 
the  other  trustees. — Higgins,  &c.  r. 
Livingstone,  &c.,  1st  July  1816,  p. 
244. 
Road  Trustees.— (2.)  Where,  by  a 
transaction  with  the  road  trustees  and 
a  private  party,  a  road  was  shut  up : 
Held,  in  the  House  of  Lords  (altering 
the  judgment  of  the  Court  of  Ses- 
sion), that  the  road  had  not  been  shut 
up  by  any  competent  authority,  and 
that  the  soil  was  not  legally  vested 
in  the  respondent.  Quoad  ultra  the 
case  remitted  to  review  the  interlo- 
cutors, regard  being  had  to  the*e 
findings. — Walker  v.  Weir,  2Cth 
March  1817,  p.  281. 

Sale. — (1.)  Circumstances  in  which 
a  purchaser  of  tallow  was  held  not 
entitled  to  object  to  the  sale,  on  the 
ground  of  alleged  misrepresentation 
as  to  the  market  price  of  the  article 
at  the  time  of  the  bargain,  and  his 
plea  of  compensation  repelled.  Af- 
firmed in  the  House   of  Lords.— 

,  Mitchell  v.  Jamieson  and  Sons,  loth 
June  1814,  p.  25. 

(2.)—  Vide  Property,  No.  1. 

(3.)  The  dictionary  called  the 

"  Encyclopaedia  Perthensis,"  during 
its  publication  in  parts,  was  sold  bj 
public  roup,  but  no  person  offered 
at  the  sale.  Sometime  thereafter, 
the  appellants  gave  an  offer  for  the 
entire  work  "  as  lately  exposed  for 
sale  in  Edinburgh,"  which  was 
accepted   of.      Thereafter   the  ap- 
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pel  Ian  ts  declined  to  grant  the 
bills  for  the  price,  on  the  ground 
that  the  sellers  had  not  conveyed  the 
-published  parts,  lying  in  the  hands 
of  the  booksellers  :  Held,  that  the 
articles  of  roup  must  govern  the 
sale,  and  that  in  these  articles  no- 
thing was  mentioned  about  convey- 
ing the  parts  consigned  in  the  hands 
of  the  booksellers,  but  that  it  was 
a  purchase  of  "  all  and  whole,  the 
"  copies  or  parts,  perfect,  or  imper- 
"  feet,  remaining  unsold,  conform- 
"ably  to  inventory,1'  and  the  whole 
that  was  contained  in  the  inventory, 
it  was  admitted  had  been  delivered. 
Affirmed  on  appeal. — Doig,  &c.  v. 
Sangster,  24th  March  1817,  p.  265. 

Sale. — (4.)  Molasses  were  ordered  by 
the  defender,  merchant  in  Perth, 
from  the  pursuer's  constituents,  mer- 
chants in  London ;  which  order  was 
received  on  the  21st  February,  and 
the  goods  were  sent  to  the  Shipping 
Wharf  on  the  24th  February  ;  but 
no  notice,  and  no  invoice  were  sent 
until  the  27th,  and  this  invoice, 
when  it  arrived,  bore  that  the  goods 
were  sent  by  the  "Defiance," 
whereas  they  were  sent  by  the 
"Kinloch,"  which  sailed  on  the 
25th  February,  and  was  captured  at 
sea  :  Held  the  buyer  (defender)  not 
liable  for  the  price,  as  the  invoice 
led  him  to  believe  that  the  risk  was 
only  to  commence  on  the  27th. 
Affirmed,  on  the  ground,  "  that  had 
"  the  buyer  insured,  he  could  not 
"  have  recovered  under  this  repre- 
sentation."—  Arnot  v.  Stewart, 
21st  March  1817,  p.  289. 

(5.)  Judicial  Sale.  In  a  ques- 
tion about  the  consignation  of  the 
price,  held  that  the  whole  sum,  as 
well  as  that  ordered  by  the  Court, 
ought  to  have  been  consigned. — 
Fraser  v.  Macdoneli,  28th  March 
1817,  p.  295. 

of   Horse. — (6.)    An   action 


was  raised  for  repetition  of  the 
price  of  a  horse,  which,  when  pur- 
chased, was  warranted  expressly 
"  free  from  vice  and  every  blemish," 
and  a  "thorough  broke  horse  for 


"  either  gig  or  saddle."  The  horse, 
when  on  a  journey  in  harness, 
plunged,  ran  off,  and  broke  the 
gig :  Held,  in  the  circumstances  as 
proved,  that  the  buyer  was  not  en- 
titled to  repetition  of  the  price. 
Affirmed  in  the  House  of  Lords. — 
Geddes  v.  Pennington,  16th  June 
1817,  p.  312. 

Sale. — (7.)  The  appellant  (defender) 
sold  the  growing  wood  on  his  lands 
of  Alnie,  to  Mr  Buchanan,  and  that 
right  was  transferred  to  the  respond- 
ent, Brown,  the  pursuer  in  this 
cause.  The  appellant,  from  the  cor- 
respondence that  passed,  understood 
that  the  wood  was  either  cut,  or  in 
the  course  of  being  cut,  and  taken 
away.  The  estate  on  which  the 
wood  was  then  growing,  was  three 
years  afterwards  sold  to  the  other 
respondent,  Macdonald.  It  then 
turned  out  that  the  wood  had  never 
been  cut  under  the  contract  of  sale, 
and  Macdonald  claimed  it  as  his.. 
In  an  action  of  relief  and  damages, 
brought  by  Brown  against  the  ap- 
pellant and  Macdonald,  held  the  ap- 
pellant liable  in  the  value  of  the 
wood.  In  the  House  of  Lords  re- 
versed, and  held  (1.)  That  the  true 
meaning  of  the  contract  was,  that 
the  wood  was  to  be  cut  down  in  the 
course  of  that  season;  (2.)  That 
the  whole  dispute  had  arisen  from 
Brown  not  having  done  so,  and, 
therefore,  he  had  no  right  to  de- 
mand damages  against  the  appel- 
lant ;  and  (3.)  That  the  purchaser 
of  the  lands  (Macdonald)  having 
had  notice  of  the  sale,  he  was  to  be 
considered  as  having  purchased, 
subject  to  the  burden  of  the  con- 
tract of  sale  of  the  wood  to  Brown. 
— Duff  v.  Brown  and  Macdonald, 
11th  July  1817,  p.  332. 

(8.)  Wheat  was  sold,  and  the 

original  bargain  in  regard  to  it  was 
constituted  by  writing ;  but  Clark 
transferred  his  interest  in  the  bar- 
gain to  Alexander  Callender,  with- 
out any  writing :  Held  that  it  was 
incompetent  to  prove  by  parole  such 
conveyance ;    and  it    was  doubted 
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whether,  from  the  nature  of  the  cir- 
cumstances, this  sale  was  not  a 
wagering  transaction. — Clark,  &c. 
v.  Callender,  <fcc.,  16th  June  1819, 
p.  422. 
Salmon  Fishing. — (1.)  Held  that  the 
appellants  (pursuers)  had  only  a 
general  right  to  fishings  in  the  Firth 
of  Taj,  and  that  they  had  not 
proved  forty  years'  possession  of 
salmon  fishing  ex  adverso  of  their 
lands,  in  order  to  entitle  them  to 
fish  salmon.  Affirmed  in  the  House 
of  Lords.  (2.)  Held  that  they  were 
not  entitled  to  erect  a  new  quay 
and  pier  on  their  own  lands,  preju- 
dicial to  the  right  of  salmon  fishing, 
belonging  to  the  respondents. 
Cause  remitted  as  to  the  pier. — 
Berry  v.  Stewart,  <Scc,  14th  April 
1815,  p.  102. 

■■  (2.)  In  mutual  actions  of  de- 
clarator, raised  as  to  the  rights  of 
salmon  fishings  of  the  Clyde  :  Held 
1.)  That  both  parties  had  estab- 
lished a  right  to  a  salmon  fishing. 
(2.)  As  to  the  right  to  stake-nets, 
which  both  parties  claimed  ;  in  the 
respondents'  right  nothing  was  stated 
about  stake-nets ;  while  the  appel- 
lants' title  bore  reference  to  the  fish- 
ings in  these  words,  "  cum  pisca- 
"  tione  de  lie  yair  de  Ardoch,"  and 
he  contended,  that  "  yairs"  neces- 
sarily included,  and  meant  a  stake- 
net  fishing:  Held,  that  neither  party 
was  entitled  to  erect  any  species  of 
stake-net  fishing  within  the  bounds 
in  question.  Affirmed  on  appeal. — 
Cunninghame  Grahame,  &c.  v. 
Dixon  and  Others,  19th  June  1816, 
p.  163. 

(3.)  Held  (1.)  That  the  appel- 


ing  on  the  sand  beds,  and  on  the 
east  side  of  the  river,  at  all  times  of 
the  tide,  and  also  the  west  fide 
during  the  ebbing  of  the  sea,  and 
that  without  any  limitation  as  to 
the  mode  of  fishing. — Sir  William 
Dunbar  and  Others  c.  Brodie,  15th 
Feb.  1765,  p.  760. 

Salmon  Fishing. — (4.)  Held,  that  the 
appellants  (pursuers)  were  pro- 
hibited, by  the  Act  1698,  from 
using  a  stoup-net  in  their  fishing  of 
salmon  in  the  river  or  Firth  of 
Forth,  that  kind  of  net  being  a 
species  of  pock-net,  which  was  pro- 
hibited by  that  Act, — Lord  Erskine, 
&c.  v.  Magistrates  of  Stirling,  and 
Others,  20th  March  1765,  p.  774. 

(5.)  The  boundary  which  di- 
vided the  appellant's  (Brodie's)  salt 
water  fishings,  in  the  river  Find- 
horn,  from  the  respondent's  fresh 
water  fishings,  ascertained. — Brodie 
v.  Grant,  &c.,  25th  April  1769,  p. 
775,  supra  No.  3. 

(6.)  In  a  dispute  about  the 


lants  (pursuers)  had  right  to  the 
fresh  water  fishings  in  the  Find- 
horn,  and  that  the  boundaries  of 
these  fishings,  extended  from  fixed 
points ;  and  (2.)  That  the  respon- 
dent (defender)  had  right  to  the  five 
stells  on  the  east  side  of  the  river 
Findhorn,  and  that  Sir  William 
Dunbar  had  right  to  the  stells  on 
west  of  the  said  river,  and  that  the 
defender  had  the  only  right  of  fish- 


right  to  the  mussel-scalps  in  a  cer- 
tain part  of  the  Findhorn,  held  them 
to  belong  to  the  respondent. — Sir 
Ludovick  Grant  v.  Brodie,  25th 
April  1769,  p.  779. 

Separation  and  Aliment. — The  re- 
spondent raised  an  action  of  separa- 
tion and  aliment  against  her  hus- 
band, on  the  ground  of  cruelty,  and 
of  having  published  calumnies 
against  her  honour  and  reputation, 
and  thereby  defamed  her.  It  was 
objected,  that  there  was  no  relevant 
statement  to  support  the  action. 
The  Commissaries,  after  proof  had 
been  gone  into,  found  facts  and  cir- 
cumstances proved  relevant  to  infer 
separation.  On  bill  of  advocation, 
brought  by  the  husband,  the  Court 
of  Session  refused  the  bill.  In  the 
House  of  Lords,  reversed ;  and  held 
the  evidence  not  sufficient  to  sap- 
port  the  conclusions  for  separation 
and  aliment.— Montgomery-Moir 
v.  Montgomery-Moir,  24th  April 
1751,  p.  687. 

Service.  (1.)—  Vide  Entail,  No.  6. 

(2.)—  Vide  Damages,  No.  2. 


INDEX  OF  MATTERS. 


865 


Service,  (3.) — Circumstances  in  which 
the  appellant  failed  to  establish  his 
right  to  succeed  and  be  served  heir 
to  the  deceased  Quintin  Alexander. 
— Alexander  v.  Mark,  &c,  7th 
April  1819,  p.  444. 

Servitude. —  Vide  Hunting  and  Fowl- 
ing, No.  1,  et  Charter,  No.  2. 

Stamp. — (1.)  An  agreement,  which 
was  written  in  the  minute-book  of 
a  society,  conveyed  a  real  right  to  a 
well.  This  was  sustained  in  the 
Court  of  Session  without  a  stamp. 
Reversed  in  the  House  of  Lords. 
— Brown,  <fec.  v.  Murdoch,  and 
Others,  20th  March  1815,  p.  94. 

,  Expense  of.— (2.)  Vide  Ex- 
pense, No.  2. 

Statutory  Solemnities. —  Vide  Guar- 
antee. 

SrAKE-Nets. —  Vide  Salmon  Fishing, 
No.  2. 

STOUP-Nets. —  Vide  Salmon  Fishing, 
No.  4. 

Superior  and  Vassal. — (1.)  The  ap- 
pellant, the  vassal  in  the  lands,  laid 
claim  to  the  coal  of  Madeston, 
although,  in  granting  the  feu,  the 
superior  had  reserved  the  coal. 
Held,  that  neither  by  the  Clan  Act, 
nor  the  Charter  from  the  Crown, 
subsequent  to  the  date  of  the  su- 
perior's attainder,  was  the  coal 
granted  to  the  appellant's  ancestors, 
but  that  the  right  to  the  same  was 
vested  in  the  respondents,  as  dis- 
ponees  of  the  Crown. — Mitchell  v. 
York  Buildings  Company,  21st 
March  1777,  p.  795. 

(2.)  Feus  having  been  granted 

by  a  common  agent  on  the  estate, 
with  a  right  to  grazings,  in  an 
action  at  the  instance  of  the  pur- 
chaser of  the  estate,  these  feu  rights 
were  reduced,  in  so  far  as  they  con- 
ferred privileges  of  grazing  on  par- 
ticular land9 ;  it  appearing  from  the 
original  bargain  with  the  proprietor, 
that  these  grazings  were  only  to  be 
let  on  lease,  and  not  granted  in  feu, 
and  therefore  ultra  vires. — Bayne, 
and  Others  v.  Campbell,  14th 
April  1815,  p.  104. 

(3.)  Held,  that  a  superior,  who 


had,  in  giving  his  vassal  a  charter, 
included  two  separate  feus,  was  not 
entitled  afterwards  to  sell  the  two 
superiorities  separately,  so  as  to 
multiply  superiors  on  the  vassal. 
Reversed  in  the  House  of  Lords, 
and  held  that  they  might  still  be 
disjoined  by  a  sale  of  the  superiorities 
to  two  different  persons. — Duke  of 
Argyll,  &c.  v.  Lam  on  t,  8th  February 
1819,  p.  410. 

Superior  and  Vassal. — (4.)  Held, 
that  the  superior  was  not  entitled 
to  grant  liferent  conveyances  of  the 
superiority  of  the  vassal's  lands,  so 
as  to  multiply  superiors  over  him, 
and  the  dispositions  reduced. — 
Duke  of  Montrose,  &c.  v.  Sir  James 
Colquhoun,  19th  February  1782, 
p.  805. 

(5.)  In   a  declarator  of  the 

right  of  superiority,  combined  with 
an  action  of  non-entry,  held,  that 
the  right  of  superiority  was  in  the 
appellant  (reversing  the  judgment 
of  the  Court  of  Session) ;  but  held, 
that  the  vassal  could  not  be  liable 
for  the  penalties  of  non-entry,  that 
is,  the  full  maills  and  duties  of  the 
lands,  except  from  the  date  of  cita- 
tion in  the  declaratory  action  raised 
against  him. — Spottiswood  v.  Bur- 
nett, 22d  March  1763,  p.  747. 

Settlement.  (I.)— Vide  Trust  Settle- 
ment. 

(2.)  A  party  executed  a  gene- 
ral conveyance  of  all  lands  and 
heritages  that  should  happen  to  be- 
long to  him  at  his  death.  The 
estate  of  Auchlossen  belonged  to 
him  at  the  time  he  executed  this 
settlement.  He  afterwards  suc- 
ceeded to  the  estates  of  Inverey  and 
Tulloch,  which  had  belonged  to  his 
elder  brother,  and  the  question  was, 
Whether  the  heirs  whatsoever,  under 
the  above  settlement,  could  also 
claim  Inverey  and  Tulloch.  Held, 
that  they  could  not.  Affirmed. — 
Mearns,  &c.  t;.  Farquharson,  20th 
February  1759,  p.  724. 

(3.)   Vide  Provision. 


VOL.   VI. 


Teinds. — (1.)  A  question  was  raised, 
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Whether  the  appellant  (as  repre- 
senting Adam  Hepburn  of  Humbie) 
was  liable  in  warrandice  of  the 
tithes  of  the  parish  of  Crichton,  to 
the  respondents  or  their  successors, 
against  the  future  augmentations  of 
stipend  to  the  minister  of  the  parish. 
The  Court  of  Session  held  him 
bound  in  such  warrandice,  and 
therefore  found  him  liable  to  relieve 
the  respondents  from  such  augmen- 
tations ;  but  the  original  title  of  the 
appellant,  having  been  long  leases  of 
the  tithes,  in  the  House  of  Lords  this 
judgment  was  reversed ;  and  held 
(1st),  That  the  obligation  of  war- 
randice could  only  extend  to  the 
endurances  of  the  leases,  and  proro- 
gations of  these  leases,  and  to  aug- 
mentations obtained  while  these 
leases  were  unexpired ;  and  (2d) 
That  the  real  right  of  titularity  was 
not  then  vested  in  the  Hepburns,  to 
entitle  them  to  convey  any  larger 
•right. — Hepburn  v.  Sir  John  Cal- 
ender, &c,  28th  April  1814,  p.  6. 

Teinds.— (2.)  Circumstances  in  which 
it  was  held  in  a  process  of  locality, 
that  an  heritor  had  adduced  suffi- 
cient title  and  right  to  the  teinds  of 
his  lands,  although  in  a  former 
locality  he  had  been  localled  on  in 
consequence  of  these  titles  having 
gone  amissing.  In  the  House  of 
Lords  the  case  remitted. — Porter- 
field  v.  Officers  of  State  and  Others, 
24th  February  1815,  p.  77. 

(3.)  In  a  process  of  locality  of 

the  minister's  stipend  of  the  parish 
of  Eddleston,  it  was  objected  to  the 
appellant's  titles,  that  no  right  to 
teinds  was  conveyed  by  the  dis- 
positive clause  of  his  disposition, 
although  mentioned  in  another 
clause  of  the  deed.  Held  by  the 
Court  of  Session,  that  he  had  no 
right  to  the  teinds  of  the  lands. 
Reversed  in  the  House  of  Lords. — 
Stewart  v.  Ker,  27th  February 
1815,  p.  81. 

Tenendas  Clause. — Held,  that  the 
mention  of  a  right  of  hunting  and 
fowling  in  the  tenendas  clause  of  a 
charter,  without  being  mentioned  in 


the  dispositive  clause,  could  not 
carry  the  right.  Affirmed  on  appeal. 
— Farquh arson  t\  Earl  of  Aboyne, 
22d  April  1818,  p.  380.— Vide 
Teinds,  No,  3. 

Testament. —  Vide  Conditional  Insti- 
tution. 

Tbstamentaby  Witness. — Vide  Wit- 
ness, No.  2. 

Title  to  Exclude. — Vide  Prescription, 
No.  8. 

Title  to  Pursue. — Held,  that  there 
was  a  sufficient  title  to  sue  in  the 
action  raised  by  the  Duke  of  Rox- 
burghe,  to  set  aside  General  Ker'a 
services  to  the  estates  and  dignities 
of  Roxburghe. — D  uke  of  Koxburghe 
v.  Ker,  22d  May  1822,  p.  820. 

Trust  Settlement. — A  testator,  by  a 
trust  disposition,  after  making  seve- 
ral special  provisions,  divided  the 
whole  residue  among  his  widow, 
sons,  and  daughters,  in  the  propor- 
tions following : — "  The  division  to 
"  run  thus,  as  nine  to  ten,  that 
"  is  to  say,  for  every  ten  pounds 
"  that  shall  fall  to  the  share  of  each 
"  of  my  sons,  my  spouse  and  three 
"  youngest  daughters,  shall  benine." 
The  question  arose  upon  this  clause, 
Whether  for  every  £10  that  each 
of  the  sons  took,  the  daughters  were 
to  draw  £9  each,  or  only  £9  among 
them,  as  a  class.  The  Court  of 
Session  held,  that  while  the  sons 
took  £10  eacJiy  the  widow  and 
daughters  were  only  entitled  to  £$ 
among  them  in  a  class.  Reversed 
in  the  House  of  Lords ;  and  held 
them  entitled  to  £9  each  for  every 
£10  drawn  by  each  of  the  sons,  ac- 
cording to  the  true  construction  of 
the  trust  disposition. — Brodies  r. 
Brodie,  26th  March  1817,  p.  270. 

Trustees  Liability  for  Neglect. — (1 ) 
Held,  that  trustees  were  conjunctly 
and  severally  liable  to  the  creditors 
for  neglect,  in  not  calling  the  fac- 
tor, appointed  by  them,  to  acconnt 
for  his  intromissions,  by  which  the 
whole  trust  funds  were  lost  to  the 
creditors.  (2.)  Held,  that  the  act- 
ing or  managing  trustee  was  not 
entitled  to  claim  relief  against  the 
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other  trustees,  for  the  proportional 
amount  found  due  to  the  creditors, 
in  consequence  of  his  liberating  the 
factor,  when  apprehended,  at  the  in- 
stance of  the  trustees,  on  caption, 
without  the  consent  of  the  other 
trustees.  Affirmed  on  appeal. — 
Stewart,  &c  v.  Elder  and  Others, 
21st  June  1816,  p.  186. 

Trustees. — (2.)  Powers  of  Trustees 
on  Bankrupt  Estate, —  Vide  Bank- 
ruptcy. 

(3.)  Road.— Ftefc  Road  Trus- 
tees, and  their  liability  for  sums 
borrowed,  No.  1. 

(4.)  Their  powers  to  shut  up 

Road.—  Vide  Road  Trustees,  No.  2. 

Trust. — Vide  College,  Nos.  1  and  2. 

Trust  Uses. — The  money,  rents,  and 
personal  estate  belonging  to  a  trust 
estate,  were  specially  directed  by 
the  testator's  will  to  be  laid  out  in 
the  purchase  of  land  in  England ; 
and  though,  by  Act  of  Parliament, 
power  was  given  to  appropriate 
certain  accumulations  in  purchasing 
up  debts  affecting  the  Annandale 
estates  in  Scotland,  to  which  the 
beneficiary  had  succeeded ;  yet, 
that  the  trustees  and  executors  were 
still  entitled,  on  a  favourable  pur- 
chase of  land  occurring  in  the 
counties  named  in  the  will,  to  recall 
the  money  so  lent  out,  and  to  pur- 
chase the  estates. — Dowager  Mar- 
chioness of  Annandale,  &c.  v.  Mar- 
quis of  Annandale,  &c,  18th 
February  1755,  p.  697. 

Usage  Immemorial. — Vide  Property, 
No.  5,  et  Prescription,  No.  4. 

Vitiation  in  substantialibus. — Held, 
that  the  commission,  on  which  the 
appellants  founded  their  claim  to 
the  office  of  deputy-usher  in  the 
Court  of  Exchequer,  having  been 
vitiated  by  an  erazure  in  the  signa- 
ture of  one  of  the  instrumentary 
witnesses,  was   void. — Walkers  v. 


Gibson,  22d  February  1819,  p. 
441. 

Warrandice.  (1.) — Vide  Teinds,  No. 
1. 

of  Horse.  (2.)—  Vide  Sale  of 

Horse,  No.  6. 

Witness. — (1.)  Held,  that  an  objec- 
tion, stated  to  the  admissibility  of 
two  witnesses,  on  the  ground  of  re- 
lationship (nephews)  to  the  party 
adducing  them,  fell  to  be  sustained. 
Also,  an  objection  having  been 
stated  to  the  admissibility  of  An- 
thony MacMillan,  as  a  witness,  on 
the  ground  of  agency,  the  same  was 
repelled,  in  respect  that  there  was  a 
penuria  testium  on  the  matter,  in 
which  it  was  proposed  to  examine 
him.— Moffat,  &c.  v.  Moffat,  19th 
June  1816,  p.  181. 

■  ■  (2.)  A  deposition  was  taken 

before  a  magistrate  ex  parte,  from  an 
aged  testamentary  witness,  eighty- 
three  years  of  age,  in  anticipation 
of  an  action  being  raised  to  reduce 
a  deed ;  this  was  refused  to  be 
received  in  evidence  after  his  death. 

Held  the  deposition  of  a  witness 
was  not  to  be  opened  up,  whose 
testimony  had  been  objected  to  on 
the  ground  of  interest,  and  acting 
as  agent. — Towert  v.  Sellars,  16th 
May  1817,  p.  301. 

(3.)  Held,  that  it  was  com- 
petent to  examine  witnesses  of  new, 
who  had  been  examined  in  a  pro- 
cess tourneUe  criminelle,  in  regard  to 
the  same  matters ;  and  that  it  was 
not  necessary  to  make  the  cancella- 
tion of  the  previous  testimony  an 
absolute  condition  of  their  being 
examined  of  new,  and  therefore 
their  evidence  allowed  to  be  taken, 
but  to  be  sealed  up,  reserving  all 
objections. — Douglas,  Ac.  v.  Duke 
of  Hamilton,  &c,  12th  December 
1764,  p.  763. 

Yairs. —  Vide  Salmon  Fishing,  No.  2. 
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Anderson,  Robert 

Anderson,  John 
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Respondents. 

Earl  of  March,  &c. 
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Ann  and  ale,  Marquis  of 

Annandale,  Marchioness  Dowager  of 

Annandale,  Marquis  of 
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signees 
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Anstruther,  Sir  Robert 

Arbuthnott,  Viscount,  &c. 
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Bayne,  John,  and  Others 
Bayne,  William 
Beatson,  Robert,  Esa. 
Berry,  John  and  William 
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Black,  William,  and  Isaac  Grant 
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Blair,  David,  Esq. 
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Sir  Andrew  Cathcart  J 

Blane,  Andrew,  W.S.,  ditto 
Booksellers  of  London 
Bogle  and  Blackburn 
Borthwick 

Borrowstounness,  Minister  of 
Boswall,  Thomas 
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Boyd,  John 

Bowes,  John 

Breadalbane,  Earl  of 
Breadalbane,  Earl  of 
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Brodie,  Alexander 
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iv. 
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184 
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iii. 

213 
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v. 
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i. 

14 
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92 

James  Watson 

v. 
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Earl  of  Sutherland 

i. 
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vi. 
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John  Walker 

vi. 

217 

William  Jameson 
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27 

Archibald  Campbell  Stewart 
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vi. 

102 

i. 

255 

Mrs  Helen  Weir 

iv. 

144 

George  Gordon,  &c. 

iii. 

317 

Allan  and  Others 

i. 
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Sir  William  Moncrieff,  Bart. 

ii. 

126 

Douglas,  Heron,  and  Company 

vi. 
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[  Earl  of  Cassillis 

v. 

1 

Earl  of  Cassillis 

v. 

307 

Booksellers  of  Edinburgh 

L 

488 

Margaret  Anderson  and  Husband 

iv. 

249 

Borthwick 

i. 

53 

Town  of  Borrowstounness 

V 

144 

James  Morrison 

iv. 

649 

Mansfield,  Ramsay,   and  Company, 

ii.. 

70 

James  Steel 

ii. 

368 

(  Thomas  Bowes  (Strathmore  Peerage 
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vi. 
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Menzies 

i. 
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Innes,  &c. 

i. 
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Haliburton  and  Company 

vi. 
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John  Brodie 

vi. 

270 
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vi. 

775 
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Thomas  Mitchell  and  Co. 

Mrs  Elizabeth  Mackenzie  Beresford 

(formerly  Menzies  and  Husband) 
( Mrs  Elizabeth  Mackenzie  Beresford, 
(     or  Menzies,  and  Husband 

His  Majesty's  Advocate 

Rev.  Mr  Williamson 

Sir  John  Ogilvie,  &c. 

Alexander  Kincaid  and  Others 

Sir  John  Wedderburn,  &c. 

William  Alexander 

Elizabeth  Millie,  &c. 

Magistrates  of  Edinburgh 

Magistrates  of  Edinburgh 

Officers  of  State 

Town  of  Borrowstounness 

Officers  of  State 

John  Jamieson  and  Sons 

York  Buildings  Company 

Isabella  Moffat 

Mrs  Montgomery-Moir 

William  Riddle,  W.S. 

Moncrieff 

Dunlop  and  Others 

William  Cunninghame,  Esq. 

Earl  of  Wemyss  (Harestanes) 

Earl  of  Wemyss  (alternative  leases) 

Earl  of  Wemyss  (Whiteside) 

{Duke of  Buccleuch and  Queensberry, 
&c. 
Erskine  of  Dun 
Sir  James  Colquhoun 
Thomas  Ayton 
John  Stewart 
Viscount  Arbuthnott 
Charles  Ross,  Esq.,  Balnagowan 
Janet  M'Innes 
Charles  Edmonstone 
John  Cadell,  Esq. 
James  Stewart,  Esq. 
Sir  William  Jardine 
Charles  Edmonstone 
Johnstone  of  Alva 
Forbes  and  Others 
John  Rae  Mure,  &c. 
Kinloch,  &c. 
Blair 
)  Andrew  Thomson 
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538 
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iii. 

140 
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181 
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687 
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i. 

162 

iii. 

595 

iv. 

652 

vi. 

465 

vi. 

482 

vi. 

515 

vi. 

819 

i. 

222 

vi. 

805 

i. 

649 

i. 

20 

i. 

7 

vi. 

801 

ii. 

598 

iii. 

199 

iv. 

385 

v. 

720 

iii. 

197 

iii. 

201 

iii. 

201 

iii. 

23 

vi. 

399 

i. 

245 

i. 

251 

i. 

594 
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Murray,  William 

Murray,  Archibald,  and  Others 

Napier,  Gabriel 
Napier,  Lord 
Napier,  Gabriel 
Nairn,  John,  Esq. 
Nasmyth,  Sir  James 
Neilson  and  Lanrick 
Newland's  Creditors 
Newnham,  Everett,  and  Co. 
Newnham,  Everett,  and  Co. 
Nieolson,  Mrs  Houston  Stewart 


Respondents. 

Earl  of  Wemyss  (liferent  leases) 

5  Honourable  Francis  Charteris    and 
his  Guardians 

Napier,  &c. 

William  Livingstone,  Esq. 

George  M'Farlane 

Lady  Dowager  Nairn,  &c. 

John  Samson  and  John  Aitken 

John  Murray,  &c. 

John  Newlands,  &c. 

David  Stewart  (1791) 

David  Stewart  (1794) 

Houston  Stewart  Nieolson 


Ochterlony,  George 
Ogilvie,  David 
Ogilvie,  James 
Ommanney,  Edward,  &c. 
of  Sir  Charles  Douglas) 
Orme,  David 


Hunter,  &c. 
Skene  and  Hunter 
Thomas  Wingate 
(Trustees)  Mrs  Douglas  or  Bingham,  and  Hus- 
J      band 
John  Leslie,  Esq, 


Patten,  Thomas,  &c. 

Paterson  of  Eccles 

Paterson,  Peter,  &c. 

Parkhill,  Captain  David 

Patrick,  David 

Paul,  Robert 

Perth  Magistrates 

Perth  Hammermen — Vide  Christie 

Peterhead,  Feuars  of 

Phillips,  John 

Playfair,  Dr,  and  Others 

Plasket,  Thomas,  and  Others 

Porterfield,  Alex.,  Esq. 

Portsburgh  Wrights  and  Masons.— 

Vide  Wrights 
Preston,  Sir  Robert 
Prestonkirk  Case 
Pringle,  Thomas 
Pringle,  Mrs,  and  Others 
Pringle,  Robert 
Pringle,  John 

Queensberry,  Duke  of 
Queensberry,  Duke  of 
Queensberry 's  Executors,  Duke  of 

Queensberry,  Marquis  of 

Rae,  James,  and  Others 

Ranken,  George 

Redcastle's  Creditors 

Redcastle's  Creditors 

Redfearn,  Francis,  Esq. 

Reid,  Patrick,  King,  and  Company, 

Wilson  and  Company 
Reid  and  Company,  John 

Rennie,  Rev.  Robert 


William  Carruthers,  &c. 
Stephen  Broomfield,  Esq. 
John  MacCaul 
Robert  Chalmers 
His  Majesty's  Advocate 
John  Cadell,  Esq. 
Presbytery  of  Perth 

Heritors  of  Peterhead 
Blair  and  Martin 
Rev.  M'Donald  and  Others 
David  Stewart,  &c. 
Officers  of  State 


Earl  of  Dundonald,  &c. 

Pringle,  &c. 

John  Pringle 

Duke  of  Roxburgh,  &c. 

Janet  and  Jane  Dove 

Sir  William  Douglas 
John  M'Murdo 
Earl  of  Wemyss  and  March 
Sir  James  Montgomery  and  Others 
(the  Tinwald  Entail) 

Margaret  Newall  and  Husband 

Hugh  G.  Campbell 

His  Creditors 

His  Creditors 

William  Sommervail  and  Others 

i  Archibald  and  John  Coats 

Robert  Harvey  and  Others 

5  James  Tod  and  Others  (Town  of 
Borrowstounness) 
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134 
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565 
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409 
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417 
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707 
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326 
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197 
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Richart 

Richan,  William,  of  Rapness 
Richan,  William 
Riddle,  Sir  James 
Riddick,  William 
Robertson,  Thomas 
Robertson,  Alexander 
Robertson  and  Company 
Robertson,  John 

Robertson  of  Lude 

Robertson  of  Lude 
Robertson  of  Lude 
Robertson  of  Lude,  &c. 

Robertson  of  Lude 

Robinson,  William,  &c. 

Robb,  Robert  and  George 

Rochied,  James 

Rochied,  James 

Roebuck,  Dr  and  Samuel  Garbett 

Ross,  Sir  Alexander 

Ross,  Hugh  and  Wife 

Ross,  Munro 

Ross,  John 

Ross,  George 

Ross,  Colonel  James 

Rose,  Mrs 

Rose,  William 

Roseberry,  Earl  of 

Roseberry,  Earl  of 

Rothes,  Earl  of 

Routledge,  Mrs — Vide  Majendie 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Roxburghe,  Duke  of 

Ruglen,  Countess  of,  &c. 

Ruglen  and  March,  Earl  of,  &c. 

Rutherglen  Magistrates 

Rutherford,  James 

Rutherford,  John 

Sawyer,  Anthony 
Scott,  Francis 
Scott,  Mrs  Rutherford 
Scott,  James 
Scott,  Walter 

Scott,  Honourable  Mrs,  &c. 

Scott,  John,  W.S. 
Scott,  Colonel 
Scott,  Thomas,  &c. 
Selkirk,  Earl  of 


Respondents. 

Earl  of  Hopetoun 

Thomas  Trail,  &c. 

Robert  Stove,  &c. 

James  Gro|set,  Esq. 

Douglas,  Heron,  and  Company 

Marquis  of  Annandale,  &c. 

Helen  Inglis 

John  Laird 

Duke  of  Atholl 
<  Duke  of  Atholl  (Driving  Deer  from 
(      the  Common) 

Duke  of  Atholl  (Reduction) 

Duke  of  Atholl,  &c. 

Duke  of  Atholl  (Muir  burning) 

IDuke  of  Atholl  (Division  of  Com- 
monty) 
William  Clark,  &c. 

{Thomson  and  Others  (Magistrates  of 
Anstruther) 
Sir  David  Kinloch,  Bart. 

!Sir  Alexander  Kinloch,  Bart. — (Vide 
44  Errata,"  vol.  vi.,  as  to  this  case.) 
William  and  Andrew  Stirling 
Colonel  James  Lockhart 
David  Ross,  Esq. 
Captain  John  Lockhart  Ross 
Murdoch  Mackenzie 
Margaret  M'Dowall  or  Stewart 
Alexander  Ross  and  Others 
James  Rose  and  Guardian 
Earl  of  Fife 

Viscount  Primrose's  Creditors 
William  Fowlis  and  Others. 
John  Philip 

Kerrs  of  Chatto 

Jaffray  and  Others  (Kelso  case) 

Jaffray,  &c.  (same  case),  App. 

Don  alias  Wauchope 

Earl  of  Home  &  Earl  of  Tankerville 

John  Wauchope,  W.S. 

John  Roberton 

General  Walter  Ker 

Lord  Archibald  Hamilton,  &c. 

Sir  Thomas'  Kennedy 

James  Cullen  and  Others 

James  Stormonth 

Dr  Sommerville 

Earl  of  March  and  Ruglen 

Lord  Napier,  &c. 

Archibald  Jerdon  and  Joan  Jerdon 

George  Straton 

Creditors  of  Seton 

{Alexander Penrose Cumming  Gordon 
of  Altyre 
Alexander  and  William  Brodie 
Thomas  Gillies,  &c. 
Cochran  and  Husband 
Duke  of  Hamilton, 
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Appellants. 

Selkirk,  Earl  of,  and  Duke  of  Ha- 
milton 

Sharpe,  Robert,  &c. 

Shedden,  William,  and  Factor  loco 
tutoris 

Short,  Thomas 

Simson,  James 

Simson,  William,  of  Viewfield 

Sime,  William 

Sinclair,  Katherine,  &c. 

Sinclair,  Archibald,  and  Attorney 

Sinclair,  Arthur 

Sinclair,  &c. 

Sinclair,  Francis,  &c. 

St  Clair  of  St  Clair  (St  Andrew's) 
Golf  Club)  > 

Smart,  John 

Smart,  Thomas 

Smith,  William,  &c. 

Smith,  Adam,  &c.  (Ncwlands  Credi-) 
tors)  j 

Smith,  James,  &c. 

Smith,  James,  and  Others 

Smith,  Rev.  Dr.,  &c. 

Smith,  James,  and  Others 

Smyth,  Christopher 

Smollett,  &c.   (Magistrates  of  Dum- ) 
barton)  J 

Society  of  the  Writers  to  the  Signet 

Speirs,  Alexander,  &c. 

Speirs,  Peter 

Spence,  John 

Spottiswoode,  John 

8  ted  man,  Janet 

Stein,  John  I 

Stein,  John 
Steele,  Robert  George 
Stewart,  Archibald,  alias  Denham 
Stewart,  Catherine 
Stewart,  Agnes,  and  Husband 
Stewart,  John  Bane,  &c. 
Stewart,  John  Shaw 
Stewart  or  Graham,  and  Husband 
Stewart  and  Co.,  John 
Stewart,  George,  &c. 
Stewart,  Adam 
Stewart,  Charles 
8tewart,  Archibald  M' Arthur 
Stewart,  Sir  James — Vide  Denham 
Stewart,  Hope  and  Others 
Stewart,  John,  Esq. 
Still,  Alexander,  &c. 
Stirling,  John,  Esq. 
Stirling  Banking  Co.  (Stein's  Cre-      \ 
ditors)  j 

Stirling  Banking  Co. 
Stirling  Banking  Co. 
Stirling,  Charles,  Esq. 
Stirling,  Samuel  and  Others 


Respondents. 
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Burys,  Lyod,  and  Company,  &c. 
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Dr  Robert  Patrick 
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John  Short 
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496 

Alexander  M'Millan,  &c. 
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227 

Honourable  Mrs  Kerr 
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238 

Viscount  Arbuthnott 

iii. 

613 

David  Threipland  Sinclair 
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199 

Alexander  Fraser 
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253 

Margaret  Young  and  Curator 

iii. 

64 

Threipland  and  Others 

iii. 

113 

Earl  of  Bread  a]  bane,  &c. 
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Magistrates  of  Dysart 

ii. 

554 

Honourable  Walter  Ogiivy 

iii. 

490 

Magistrates  of  Dundee 

iii. 

606 

William  Scott,  Esq. 

iv. 

17 

John  Newlands,  &c. 

iv. 

43 

John  Yelton,  &c. 

v. 

139 

Alexander  Allan,  &c. 

v. 

229 

Major  Macneill  of  Ardnacross 
Robert  Bogle 

v. 

244 

v. 

248 

John  Allan,  &c. 

v. 

669 

Buntein,  &c. 

i. 

26 

Society  of  S.S.C. 

iv. 

326 

Carlyle  and  Company's  Trustees 

ii. 

437 

Sir  Alexander  Campbell,  Bart. 

iii. 

201 

Aucbie,  Ure,  and  Company 

v. 

291 

James  Burnett,  Esq. 

vi. 

747 

James  Stedman 

vi. 

675 

Thomas  Stewart  and  James  Somraer- 

*  vail  and  Company 

iii. 

462 

William  Farries 

iv. 

131 

Robert  Steele,  &c. 

vi. 

322 

Denham 

i. 

316 

Graham 

i. 

364 

Christian  Heron 

i. 

432 

Margaret,  Countess  of  Moray,  &c. 

ii. 

317 

Magistrates  of  Greenock 

ii. 

486 

Gardiners,  &c. 

ii. 

549 

Dunlop  and  Others 

iii. 

14 

John  and  James  Bell 

iii. 

168 

Lieutenant  James  M'Duff 

iv. 

86 

Andrew  Miller 

iv. 

286 

John  Ker,  W.S. 

vi. 

81 

Isabella  Elder  or  Baird,  &c. 

vi. 

186 

Sir  Kenneth  Mackenzie 

vi. 

711 

Magistrates  of  Aberdeen 

v. 

313 

Archibald  Campbell,  Esq. 

i. 

683 

Allan,  Stewart,  and  Company 

iii. 

191 

James  Stein 

iv. 

480 

James  Stein  (same  case) 

vi. 

809 

James  Campbell,  &c. 

vi. 

238 

Robert  Forrester  (Bank  of  Scotland) 

vi. 

817 
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Appellants. 

Stormont,  Viscount 
Stratton 

StratioD,  Andrew 
Strathmore,  Countess  of 
Strathmore  Peerage 
Sturrock  and  Stewart 
Sutherland,  Earl  of 
Sutherland,  William 
Sutherland,  Lieutenant  Andrew 

Sjme,  John,  Esq.,  W.S. 

Syme,  John,  Esq.,  W.S.,  &c. 
Symington,  Robert 

Tait,  Rev.  Thomas 

Thomson,  John 

Thomson,  Lieutenant  Thomas 

Thomson,  David,  W.S.,  &c. 

Thomson,  John 

Thorn,  William,  and  Others 

Threipland,  Dr 

Tingwall,  Minister  of 

Titchfield,    Marchioness    of,    and 

Husband 
Towart,  Robert 
Traquair,  Earl  of,  &c. 
Trotter,  Henry,  of  Mortonhall 
TurabulTs  Creditors  (Erskine,  &c.) 

Waddell,  Robert 
Waddell,  WiUiam 
Waddel,  William 
Waddell,  George  and  William 
Walker,  William,  &c. 
Walker,  John,  and  Others 
Walker,  William  and  George 
Walker,  William 
Walkinshaw,  John 
Watson,  Thomas,  &c. 
Watt,  John 
Wauchope,  Dr  Gilbert 
Wauchope,  Andrew 
Wauchope,  Andrew 
Wauchope,  Andrew 
Wauchope,  Andrew 

Wauchope,  John,  W.S.,  &c. 

Webster,  Thomas 
Wedderburn,  Henry,  &c. 
Weir,  William 
Wemyss,  Earl  of 

Wemyss,  Earl  of 

Wemyss,  Earl  of 
Wemyss,  IJarl  of 

Wemyss,  Earl  of 
Wemyss,  Earl  of 


Respondents. 

Henderson,  &c. 

Magistrates  of  Montrose 

Thomas  Graham,  Esq. 

Forbes,  &c. 

Cause 

William  Porter  and  Alex.  Ogilvie 

Ross,  &c. 

Gordon,  &c. 

Countess  of  Sutherland,  &c. 

!Mrs  Ann  Ronaldson  Dickson    and 
Husband 
Sir  William  Erskine  of  Tony,  &c 
Earl  of  WemysB  (Eastoun) 

George  S.  Keith,  &c. 

George  Buchanan,  &c. 

Thomsons 

Alexander  K.  Tate,  &c. 

Dr  Sommerville 

David  Dalrymple  and  Others 
)  Creditors  of  York  Buildings  Com- 
)      pany 

Officers  of  State 
)  Alexander  Penrose  Cumming  Gordon 
)      of  Altyre 

Alexander  Sellars 

Walter  Burrows,  &c. 

Earl  of  Marchmont,  &c 

Colonel  Scott 

Charles  Inglis 

John  Russell 

Elizabeth  and  Agnes  Waddels 

Miss  Jean  Waddell 

Robert  Allan 

George  Drummond,  &c. 

James  Gibson,  W.S. 

Major  Weir 

His  Majesty's  Advocate 

Thomas  Glass,  &c. 

John  Morris 

Wauchope  of  Niddrie 

Sir  Archibald  Hope  and  Others 

Sir  Archibald  Hope  and  Others 

Earl  of  Abercorn,  &c. 

York  Buildings  Company 
)  Lady  Essex  and  Lady  Mary  Ker  (Re- 
)      duction — Deathbed) 

Thomas  Christie 

Sir  Peter  Halket,  &c. 

Arthur  Nasmith  and  Others 

Sir  Archibald  Hope 

!Rev.  Daniel  M' Queen  and  John  Con- 
nell,  Esq. 
Alexander  Carre 
Earl  of  Haddington,  &c. 

(Margaret  Johnston  or  Hutchison  and 
Husband  (Crook) 
}Sir  James  Montgomery  and  Others 
(same  case) 
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441 
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197 
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AppellcnUs. 

Wemyss,  Earl  of 

Wemyss,  Earl  of 
Whitefoord,  Mrs  Jean 
White,  William 
Whitson,  James,  &c. 
Whytlaw,  Thomas 
Whyte,  William,  &c 
Willock  and  Others 
Wilkie,  John 
Wilkie,  Alexander 
Wilkie,  Alexander 
Wilson,  John 
Wilson,  George,  &c. 
Wilson,  John  Pettigrew,  &c. 
Wilson,  John  Pettigrew 
Wood  and  Co.,  John,  and  Others 
Writers  to  the  Signet 
Wright,  Adam 

Wrights,   Masons,    and  Coopers 
Portsburgh 


Respondents. 

}Sir  James  Montgomery  and  Others 
(Flemington  Mill) 
James  Murray  (same  case) 
James  Whitefoord 
Robert  Ballantyne 
Sir  James  Ramsay,  &c. 
Margaret  Coats 
James  Stewart 
John  Ochterlony 
Samuel  Simson,  &c. 
Benjamin  Greig 

Johnstone,  Bannatyne,  and  Company 
Brunton  and  Chalmers 
Robert  Henderson 
John  Alexander,  &c. 
William  Laidlaw 
Hamilton  (Hunter's  Trustee) 
Solicitors,  Supreme  Courts 
Dugald  Paterson 

0  J-  George  Lorimer,  &c. 


Young,  Alexander 

Young,  John 

York  Buildings  Company 

York  Buildings  Company 

York  Buildings  Company,  and 

Creditors 
York  Buildings  Company 
York  Buildings  Company 
York  Buildings  Company 
York  Buildings  Company 
York  Buildings  Company 


Brown  and  Company 

Mrs  Nisbet,  &c. 

Sir  J.  Meres 

His  Majesty's  Advocate  (Note) 

eirl  James  Ferguson  of  Pitfour 

Alexander  Mackenzie 
Alexander  Mackenzie 
James  Bremner,  &c. 
James  Bremner 
•  David  .Stewart,  &c. 
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447 

ii. 

641 

iik 

378 

iii. 

679 

iii. 

686 

iii. 

593 

iv. 

214 

OMITTED  CASES. 


APPELLANTS. 

Aboyne,  Earl  of 

Advocate  General,  His\ 

Majesty's 
Advocate  General,  His^ 

Majesty's 
Advocate  General,  His^ 

Majesty's 
Advocate  General, His^ 

Majesty's 
Alexander,       James,^ 

Esq.,  and  Others 

Anderson,  George 
Arbuthnot,  Jas.,  Esq. 

Arbuthnot,  Viscount 

Arbuthnot,  Hon.  John 
Argyll,  Duke  of 


RESPONDENTS. 

Earl  of  Aberdeen 
Robert  Dick 
Thomas  Fraser 
John  Dundas 
Jn.  Bayne  and  Others 
John  Faterson,  &c. 
Charles  Lauder,  W.S. 
Sir  Dav.  Cunningham 

Thomas  Tulloch 

R.  Smart 
Allan  M'Lean 


SUBJECT  MATTER. 

(Reduction  of  Decree) 
\    —Arbitral  j" 

Vacant  Stipends 

/Claim    on    Forfeited) 
\    Estates  j 

Sale  of  Teinds 
Recording  of  Tailzie 

Burgh  Election 

[Accounting  —  Abate- 
ment 

("Reduction  of  Deed — \ 
Revocation 

jDo.  on  Ground  of  In-^ 
sanity 

'Bill  Transaction 

Prescription 


JUDGMENT  AND  DATE. 

Affirmed  Juue  11,  1762 
Reversed  May  9, 1753 
Affirmed  March  14, 1757 
Affirmed  April  25, 1757 
Affirmed  April  26, 1759 
Affirmed  Nov.  8,  1775 
Affirmed  May  3,  1742 
Affirmed  April  12, 1749 

Affirmed  Nov.  27, 1759 

Affirmed  Feb.  9, 1791 
Affirmed  Feb.  26, 1779 


Blackwood,  Robert 
Blackwood,  Robert 

Breadalbane,  Earl  of 

Bryce,  Ninian 
Buchan,  Cap.  James 

Buchanan,  Jean 


Cairncross,  Hugh 
Campbell,  Sir  Arch. 
Chalmers,  James 

Chisholm,  Alex.,  Esq. 

Colquhoun,  Jas.,  &c. 

Commissioners 

Supply 
Corbet,  Jas.,  Provost"^ 

of  Dumfries 
Couper,   James,   and\ 

Others  j 

Crawford,  Earl  of,  &c. 

Crawford,  Earl  of,  &c. 
Cuming,    John,     and\ 


Colonel  Erskine,  &c. 
Wm.  Marshall,  &c. 


is     to) 
Non-| 


(Competition     i 
1     Lands 
/Damages    for 
\    Delivery 

{JXresMenZie80f  CUl"}  Dama»e8 
William  Bryce 
Thomas  Buchan  Annuity 

LeliasBald  and  Others  {*%£?"  ~  C°mpe-} 

Cade.1,Wo,.>.ndSon8{M»0S  Cadell  and    Acconnting  _  Part-{ 

William  Heatly,  &c.       Bastardy 
J.  M'Keill  Transaction 

Alexander  Brown  Reduction  of  Deed 

Donald  M'Leod  {^^Ej^}  Affirmed  A^  17>  ™ 

{^Otters  Wil8°n  aDd}  Bargh  EIection  Affirmed  March  13, 1761 

Earl  of  Fanmure 
John  Graham 
Sir  John  Otf.vy  fTrSes 

D.Martin  and  Others    Transaction  FBttSfiS^W® 

Lady  Mary  Campbell     Competition  Affirmed  July  24, 1784 

Others  lS-  James  Boyle, Esq.,  &c.    Burgh  Election  Reversed  Dec.  15>  17/n 

Cuming,  Mrs  Jas.  Dowall  and  Son       Suspension  of  Charge     Affirmed  April  21, 1790 

Cumnghame,  William, J  D  Cuninghame>  &c.     {™tion   of   Lease,|  Affirmed  AprU  ^  v# 

Dalrymple,  Dav.,  Esq.     Walter  Stewart,  &c.       Freehold  Qualification    Affirmed  March  10, 1761 
Dalrymple.  Sir  Wm.       Arch.  Campbell  Costs  of  Suit  Affirmed  April  5,  1770 

Dickson,  David  George  Lockhart  Reduction— Fraud  Affirmed  April  20,  174$ 


of 


Freehold  Qualification 


Burgh  Election 


Dismissed  March  3, 1731 
Affirmed  May  8, 1749 

Reversed  March  30, 1737 

Affirmed  March  6\  1739 
Affirmed  April  22,  172U 

Affirmed  April  3, 1787 

Affirmed  May  1$,  1766 

Affirmed  March  9, 17C9 
Affirmed  Feb.  5, 1787 
Affirmed  June  14, 1783 


Affirmed  Feb.  10, 1767 
Affirmed  April  25, 1759 


a«aiMt|  Affirmed  June  10, 1783 


OMITTED  CASES. 
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APPELLANTS. 

Donaldson,  Robert 
Douglas,  William 
Duff,  Sir  James 

Duff,  Archibald 

Dmidas,  David,  Esq. 
Dun,  George 
Duncan,  George 

Elliot,  Thomas 
Erskine,  Hon.  Henry 


RESPONDENTS. 

Arthur  Forbes,  Esq. 

Wm.  C.  Craigie,  &c. 

George  Skene 
/Sir     L.     Grant 
(     Others 

Robert  Ramsay 

Hugh  M'Clure 

James  Jopp,  &e. 


SUBJECT  MATTER. 

Freehold  Qualification 
Ranking  and  Sale 
Freehold  Qualification 

and}     Ditto.         Ditto. 

Ditto.         Ditto. 
Deforcing  Messenger 
Ship  Duty 


Archibald  Cockburn 
James  Ferrier,  Esq. 


Payment  of  Bills 
Freehold  Qualification 


Fife.  Countess  of,  and)  c.    T  ,     e.     .  .  0 

h'   v.nii  '        f  Sir  John  Sinclair  Service 


l 


Husband 
Fife,  Earl  of 
Fife,  Earl  of 
Fowlis,  Rev.  John 
Fraser,  Alex.,  &c. 

Gardner.  Ebenezer 
Geddes,  Robert 

Gibson,  William 

Gillies,  Henry,  &c. 
Gordon,  Sir  John 
Gordon,  Sir  John 
(•rant,  Lewis 
Grant,  Major-Gen. 
Grant,  SirLudovic,&c. 


Hamilton,       Duchess\ 
Dowager  of  ) 

Hay,  Sir  Thomas,  &c. 

Hepburn,  James 

Hepburn,  George 
Heron,  Patrick,  &c. 
Holburne,  Francis 
Home,  Henry,  Esq. 
Home,  Earl  of 
Hunter,  Robert 

Innes,  William 
Ireland,  William 

Irvine,  John 

Irving,  Jeffrey,  Esq. 

Jackson,  John,  Esq. 
Johnstone,  John,  Esq. 
Johnstone,  Archibald 


Sir  L.  Grant,  Bart. 
Lord  Banff 
Rich.  Dodeswell,  Esq. 
William  Hall 

George  Middleton 
Earl  of  Roseberry,  &c. 

Alex.  Wight,  W.S. 

Allan  Waugh,  &c. 
R.  Macleod 
Lord  Elibank 
John  Adam 
Captain  Duff,  &c. 
William  Rose,  &c. 

Duke  of  Hamilton 

Mr  Thomas  Hay 

John  Hepburn 

George  Cranstoun 
Earl  of  Galloway,  &c. 
Robert  Haldane,  Esq. 
John  Gowdies 
William  Wilson 
James  Buchan 


Freehold  Qualification 
Salmon  Fishings 
Vestry  Dispute 
Reduction  of  Lease 


Jl  DGMENT  AND  DATE. 

Affirmed  Feb.  28,  1787 
Affirmed  Aug.  24J,  1778 
Reversed  March  8,  1793 

Reversed  March  11, 1773 

Reversed  March  5,  1770 
Affirmed  April  7, 1780 
Remitted  July  5,  1784 

Affirmed  March  10, 1737 
Affirmed  April  17, 1782 

Affirmed  April  6,  1767 

Reversed  March  11, 1773 
Affirmed  May  7, 1780 
Affirmed  April  1, 1751 
Affirmed  April  6, 1786 


Affirmed  March  6, 1793 
Affirmed  May  21, 1739 


Illegal  Seizure 

Effect  of  Arrestment 
(Whether    bound     to) 
1     Accept   Bankrupt's  V  Affirmed  May  24,  1797 
(    Composition  ) 

Burgh  Election 

FreeholdQualification 

Burgh  Election 

Accounting 

Freehold  Qualification 

Superior  and  Vassal 


Affirmed  May  5, 1756 
Affirmed  March  21, 1766 
Remitted  March  2, 1768 
Affirmed  May  7,  1767 
Affirmed  April  30, 1772 
Affirmed  April  15, 1782 


Warrandice 

Payment  of  Bond 
(Reduction  of  Decree 
\    Arbitral 

Board  and  Aliment 

Tack  of  Tythes 

Burgh  Election 

Crown  Grant 

Prescription 

Landlord  and  Tenant 


Affirmed  March  29, 1727 

Affirmed  March  31,  1750 
Affirmed  in  ab.  March  6, 

1737 
Affirmed  Feb.  20, 1775    . 
Reversed  March  5, 1736 
Affirmed  Feb.  11, 1761 
Affirmed  Jan.  1, 1758 
Affirmed  April  9,  1772 
Affirmed  June  10, 1782 


Gibson  and  Balfour        Bill,  Payment  of  Affirmed  April  15, 1772 

Hon.  Charles  Stewart     FreeholdQualification    Affirmed  June  6, 1797 
^Reduction  -  Incapa-|  Affirmed  AprU  ^  im 

Reduction  Affirmed  April  26, 1770 


John  Irvine 

Sir  John  Douglas 


John  Monro,  Esq. 
Wm.  Gordon,  Esq. 
Thos.  and  John  Hony 


Law,  John,  Esq.,  &c.      L.Brebner  orGoodsire 
Leslie,  Rev.  William       Jn.  Innes  and  Others 

LiSS.W         T0Wn}  Henry  GHHes,  4c. 
Lindsay,  David  George  Riuloch 

Lovat,  Lord  Sir  Jas.Mackenzie,&c. 


AdmiraltyJurisdiction 
Freehold  Qualification 
Payment  of  Bill 

Papist  Succeeding 
Freehold  Qualification 

Burgh  Election 

Aliment 
Multiplepoinding 


Reversed  March  8, 1779 
Reversed  March  9, 1770 
Affirmed  April  10, 1770 

Affirmed  Feb.  7, 1757 
Affirmed  March  24, 1794 

Affirmed  April  11, 1775 

Affirmed  Feb.  17, 1796 
Affirmed  April  13, 1727 


Macdonald,  Colin    • 
Macdonald,  Ron.  and) 
Alexander  j 

Mackenzie,  John,  &c. 
Macintosh,  Robert 

Macleod,  Roderick 

Magistrates  of  Edin-> 

burgh  j 

Magistrates  of  King- 1 

horn  j 

Marshall,  William 


Ronald  Macdonald  Removing 

H.  Butter  Removing 

John  Scott  Burgh  Election 

John  Baxter,  &c.  Burgh  Election 

(Whether      Heritable,) 
Sir  John  Gordon,  &c.  1     Office  attachable  for  >  Affirmed  April  3, 1770 

(    Debt  ) 

Vide  Patterson 


Affirmed  April  13, 1772 

Affirmed  April  4, 1770 

Affirmed  March  16, 1763 
Affirmed  Feb.  24, 1770 


Earl  of  Moray 
(Messrs  Cunninghame) 


and  Co. 


Ferry  at  King  horn 
1 V  Suspension  of  Charge 


Affirmed  Feb.  26, 1768 
Affirmed  May  5, 1780 
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OMITTED  CASES. 


APPELLANTS. 

Martin,  Thomas,  and' 
Others 

Mercer,  Charles 

Milne,  Alexander 
Monro,  David,  W.S. 
Mure,Wm.,  of  Caldwell 
M'Culloch,  David 
M'Crie,  James,  &c. 
M'Dowall,  John 
M'Dougall,  Alexander 


RESPONDENTS. 

Robt  Dick  and  Others 

William   Mercer  and) 
Others  ) 

George  Skene 
John  Davidson 
David  Campbell,  Esq. 
Christian  M'Culloch 
Dav.  Smith  and  Others 
Mrs  Jean  Ferguson 
Dr  S.  Threipland 


SUBJECT  MATTBB. 

Burgh  Election 

Damages 

Freehold  Qualification 
Redemption 
Freehold  Qualification 
Payment  of  Provision 
Repairing  Roads 
Accounting 
Landlord  and  Tenant 


JUDGMENT  AND  DATE. 

Affirmed  Feb.  17, 1766 

Affirmed  June  8, 1785 

Reversed  Feb.  16, 1794 
Affirmed  April  9,  1739 
Affirmed  Dec.  1, 1760 
Affirmed  April  17, 1727 
Affirmed  April  1, 1757 
Affirmed  May  23, 1783 
Affirmed  March  12,  1789 

Reversed  March  4, 1768 
Reversed  March  4,  - 


Ogilvie,  Sir  John  Skene  and  Douglas         Election 

N.B. — Seventeen  other  appeals  disposed  of  in  same  manner 

°?lay '  Mr8 '  °F  BaF  }  Mra  Mary  G<>rdon  Damages  for  Libel  Affirmed  March  18, 1789 

Patterson,  Thos ,  and  J 
Others,  Magistrates^ 
and  Town  Council  f 
of  Edinburgh  ) 

ptS  ££JH  **■  ***-.  ** 

Pitcairn,  Alexander         Patrick  Crichton 


Thos.  Haddoway,  &c. 


Jurisdiction  of  Edin- 
burgh over  Leith 


Affirmed  May  8, 1733 


{R  Market1"*  "~  Yarn}  Remitted  Feb.  28, 1780 
Usury  Affirmed  Feb.  9, 1740 


Ramsay,  Major  Geo. 

&c. 
Ren  ton 
Robb,    Robert,    and> 

Others  j 

Roseberry,  Earl  of 
Ross,  David 
Rothes,  Earl  of 

Scott,  Aw.,  and  Others  V 

Scott,  James 

Sinclair,  John,  Esq. 

Sibbald,  William 
Spalding,  Alex.,  Esq. 
Stewart,  Sir  John,  &c. 
Stewart,  Lieut.  James,) 
&c.  J 

Stewart,  Robert 
Stewart,  Charles,  Esq. 

Stirling,  John,  Esq. 

Stirling     Weavers  — 
Sutherland,  Dr  Hugh/* 

&c.  f 

Sutherland,        Lieut.1 

William  f 

Taylor,  Archibald 
Thomson,  William 


Magistrates  of  Egin- 

burgh 
Renton 

Robert  Hunter,  &c. 

Vicount  Primrose 
Sir  John  Gordon,  &c. 
Sir  John  Anstrnther 

Magistrates  of  Glas-) 
gow.  f 

Lord  Falconer 


r,  &c.  | 


Sir  Win.  Dunbar, 

Andrew  Dewar 
Margaret  Lawrie,  &c. 
Patrick  Crawford,  &c. 

David  Dalrymple,  Esq. 

Amie  Stewart 

Sir  Jas.Colquhoun,Bt. 

Robert  Drummond 

Vide  Patterson 

Alex.  Graham,  &c. 

Uuquhart  and  Others 

John  Blain 
Mai.  Macmillan 


Taking  Water  of  Cer- 
tain Springs 
Provision 

Burgh  Election 

Recording  Entails 
Freehold  Qualification 
Bill,  Payment  of 

Burgh  Regulations 

Salmon  Fishings 
Damages  against  Jus-> 
tices  j" 

Banking  Transaction 
Recording  Entail 
Landlord  and  Tenant 

Freehold  Quali  fi  cation 

Construction  of  Deeds 
Penal  Actions 

Transaction 


Illicit  Trading 
Ranking  and  Sale 

Right  to  Coal 
Agreement 


Udny,  Alexander,Esq.    John  Robertson,  &c.      Salmon  Fishing 


Wemyss,  Hon.  James,) 
&c.  ) 

Wemyss,  Countess  of 

Whitefoord,  Jas.,  Esq. 

Wight,  Andrew,  &c. 

Wilson,  Alex.,  &c. 

Wood,  George 
Wright,  Thomas 

York  Buildings  Coy. 
York  Buildings  Coy, 


Hon.  H.  Mackay  Burgh  Election 

Major  J.  Stewart  Action  on  Bond 

~  *  ""  Mandate 

\  Damages   for    Illegal") 
/      Arrest.  y 

Janet  Wilson  Filiation  and  Aliment 

John  Ure  Deathbed 


Richard  Stewart 
William  Lane 


Duke  of  Norfolk 
Wni  Pulteny,  Esq. 


Decree  of  Sale 
Bond  of  Relief 


Affirmed  with  Var.  March 

31,  1789 
Affirmed  Jan.  26, 1746 

Affirmed  March  27, 1767 

Affirmed  April  3, 1767 
Reversed  March  9, 1770 
Affirmed  Dec  7, 1772 

Affirmed  Feb.  7, 1738 

Affirmed  Feb.  3,  1772 

Affirmed  May  28, 1772 

Affirmed  May  16, 1787 
Affirmed  March  28, 1766 
Remitted  April  10, 1738 

Reversed  April  1,  1762 

Affirmed  July  10, 1784 
Affirmed  Feb.  7,  1791 
Affirmed  with  Var.  March 
15, 1790 

Affirmed  Jan.  24, 175S 
Affirmed  April  28, 1770 

Affirmed  May  7,  1787 
Affirmed  Feb.  19, 1787 

Affirmed  Feb.  12, 1776 

Dismissed  May  23,  17  ~«) 

Affirmed  May  27, 1773 

Affirmed  April  12, 1749 

Affirmed  Jan.  25, 1747 

Affirmed  Nov.  29, 1766' 

Affirmed  Feb.  23, 1746 
Affirmed  May  1,  1772 

Affirmed  Jan.  31, 1764 
Affirmed  June  19.  \7*J 


ERRATA, 


In  Vol.  II.,  case  Lyall  v.  Skene,  &c,  p.  139,  for  "  at  usque,"  read  "  aliisque." 
Same  Vol.,  case  Threipland  v.  Welsh,  &c,  p.  496,  8th  line  from  bottom,  for 
"  assignation  followed,"  read  possession  followed." 

In  Vol.  III.,  case  Hog  v.  Lashley,  &c.,  p.  248,  for  "  Robert"  Hog,  read 

"  Roger"  Hog. 
Same  Vol.,  case  M'Donald  v.  Burt,  p.  515,  16th  line  from  bottom,  for  "  ought 

to  be,"  read  "  ought  not  to  be." 
Same  Vol.,  case  Straiton  v.  Graham,  p.  134,  8th  line  from  top,  for  "so  nomine," 

read  " eo  nomine" 

In  Vol.  V.,  case  Rocheid  t\  Kinloch,  &c,  p.  37,  for  "Sir  Alexander,"  read 
"  Alexander ;"  and  at  p.  38,  last  paragraph,  jfor  "  ten  years,"  read  "  forty 
years ; "  and  at  same  page,  Baird  of  Newbyth's  debt,  for  "  only  debt," 
read  "  only  personal  debt." 

In  Vol.  VI.,  case  Montgomery,  &c.,  t>.  Earl  of  Wemyss,  p.  465,  ./or  "James 

Montgomery,"  read  "  Sir  James  Montgomery." 
Same  Vol.,  case  Wilson  v.  Laidlaw,  ilbte,  p.  233,  for  "  minoritati,"  read 

"  minorennitatL" 


MURRAY   %ND  QIBB,  PB15TCRS,  EDI* BURGH. 


